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SECOND    COMMISSION 


FIRST  MEETING 
JUNE  22,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  was  opened  at  2 :  45  o'clock. 

The  President  delivered  the  following  address : 

Gentlemen  :  I  duly  feel  the  honor  conferred  on  me  in  selecting  me  to  preside 
over  this  very  important  Commission,  and  as  I  did  not  have  an  opportunity  in 
the  plenary  meeting  to  thank  the  assembly  for  it,  you  will  permit  me  to  do  it 
to-day, — both  for  myself  and  for  the  little  country  of  which  I  am  delegate. 

His  Excellency  Mr.  Nelidow,  in  opening  the  Conference,  reminded  us  of 
the  origin  of  our  Conferences,  and  set  out  the  grandeur  of  their  aim  in  eloquent 
terms. 

Allow  me  to  add  that  in  taking  this  noble  and  humanitary  initiative,  Russia 
remained  faithful  to  traditions  that  were  very  ancient  and  constantly  maintained. 

As  far  back  as  the  eighteenth  century  Catherine  II,  and  in  1800  Paul  I, 
determined  the  rules  of  armed  neutrality  and  obtained  their  recognition. 

In  1816,  at  the  Congress  of  Vienna,  Alexander  I  proposed  a  conventional 
limitation  of  armament  for  times  of  peace.  This  was  the  object  of  his  cele- 
brated letter  to  Lord  Castlereagh,  so  often  cited. 

At  the  Congress  of  Paris,  in  1856,  when  on  the  subject  of  the  relations  of 
Europe  with  the  Porte,  Lord  Clarendon  proposed  obligatory  mediation,  it  was 
again  Russia  who  supported  it  most  strongly. 

In  1868  Emperor  Alexander  II  brought  about  the  meeting  of  the  inter- 
national military  conference  at  Saint  Petersburg.  It  was  there,  I  think,  that  for 
the  first  time  was  proclaimed  that  fundamental  rule  that  belligerents  should  do 
only  what  damage  is  strictly  necessary.  From  that  time  dates  the  prohibition 
of  the  employment  of  explosive  bullets  weighing  less  than  400  grams. 

At  almost  the  same  time  took  place  the  Geneva  Convention  for  the  ameliora- 
tion of  the  condition  of  the  sick  and  wounded  in  time  of  war. 

It  was  again  Russia  who  proposed  in   1874  the  meeting  of  the  Brussels 

Conference  which,  for  the  first  time,  had  the  object  of  the  regulating  of 
[4]  laws  and  customs  of  war;  our  colleague  Martens  took  a  large  part  in  it, 

and  I  too  was  present.  Finally,  in  1899,  it  was  on  the  initiative  of  Emperor 
Nicholas  II  that  the  first  Hague  assembly  met.  A  very  vast  plan  was  laid  out 
for  it :  on  the  one  hand  the  reduction  of  armaments  on  land  and  on  sea  through 
a  pacific  understanding;  on  the  other,  the  organization  and  extension  of  arbi- 
tration, and,  in  the  case  that  war  could  not  be  avoided,  a  lessening  of  its  hor- 
rors, by  the  adoption  of  rules  intended  to  reduce  them  to  a  minimum. 
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Assuredly,  gentlemen,  our  efforts  remained  fruitless  along  many  lines,  and 
the  Minister  of  Foreign  Affairs  of  the  Netherlands,  in  welcoming  us,  was  quite 
right  in  saying  that  the  work  of  1899  had  been  the  object  of  more  than  one 
criticism.  But  who  could  expect  that  so  complex  an  end  should  be  obtained  at  the 
outset?  And  would  it  not  really  be  unjust  to  ignore  the  results  that  were 
obtained?  The  institution  of  a  permanent  international  bureau,  always  ready  to 
receive  communications  concerning  any  disagreement,  the  regulation  of  a  pro- 
cedure settled  in  all  details,  and  the  establishment  of  lists  of  arbitrators  and  the 
right  to  choose  them  even  outside  these  lists,  are  all  these  nothing?  That 
ingenious  institution  of  international  commissions  of  inquiry,  due  to  our  eminent 
colleague  Mr.  Martens,  which  so  soon  demonstrated  its  great  usefulness,  is  this 
nothing?  And  is  it  nothing  to  have  brought  to  a  successful  use  that  regulation 
of  the  laws  and  customs  of  war  which  had  been  unsuccessfully  attempted  at  the 
Conference  of  Brussels  ?  Have  we  not  in  a  general  sense  realized  in  almost  all  of 
its  application  the  program  sketched  at  Saint  Petersburg  in  1868,  limiting  the  evils 
of  war  to  what  is  indispensable? 

To  judge  the  merit  of  a  work  even  though  incomplete,  is  it  not  sufficient  to 
observe  its  results?  Is  it  not  to  the  Hague  Conventions  that  is  due  the  progress 
that  has  been  made  in  these  later  years  by  the  ideals  of  peace,  conciliation  and 
arbitration? 

From  1900  to  1905  very  numerous  difficulties  of  various  importance  have 
been  settled  by  arbitration;  treaties  not  less  numerous  have  been  concluded,  and 
there  is  a  large  number  of  them  which  advancing  beyond  our  conventions  make 
arbitration  obligatory  in  those  cases  where  it  is  practicable  to  do  so.  Here  is  our 
younger  sister,  the  young  American  Union,  which  embraces  the  two  continents 
of  that  hemisphere,  mingling  with  us  on  the  blessed  ground  of  peace,  so  that 
for  the  first  time  in  history  all  the  universe  is  found  entwined  with  the  ties  of  the 
same  convention  of  peace. 

I  think,  therefore,  gentlemen,  that  it  is  with  confidence  we  may  resume  the 
work  of  1899  in  order  to  better  it.  We  shall  strive  to  realize  the  new  progress 
that  public  opinion  demands,  and  to  that  end  it  will  suffice  us  to  be  inspired  more 
than  ever  with  those  grand  principles  of  humanity  and  fraternity,  which  even 
in  times  of  war  should  regulate  the  relations  between  men.   (Applause.) 

The  President  then  takes  up  the  various  preliminary  questions  that  the 
Commission  should  settle,  and  proposes  that  it  be  divided  into  two  subcommis- 
sions,  and  that  the  topics  on  the  program  be  assigned  among  them  as  follows : 

First  subcommission:  "  Ameliorations  in  the  laws  and  customs  of  war  on 
land  "  and  "  Declarations  of  1899." 

Second  subcommission:  "  Rights  and  duties  of  neutrals  on  land  "  and  "  Open- 
ing of  hostilities." 

His  Excellency  Mr.  Beernaert  reserves  for  himself  the  presidency  of  the 
first  of  these  subcommissions  and  proposes  the  name  of  his  Excellency  Mr. 
Asser,  delegate  of  the  Netherlands,  for  the  presidency  of  the  second. 

These  proposals  are  adopted  unanimously. 
[5]  The  President  invites  the  members  of  the  Commission  to  enrol  themselves 

with  the  secretary  general  in  one  of  these  subcommissions  or  in  both,  as  they 
wish.    He  calls  their  attention  to  the  necessity  of  doing  this  as  soon  as  possible. 

He  then  begs  the  delegates  who  may  have  projects  to  file  with  the  bureau  to 
do  so  immediately,  for  the  Commission  is  ignorant  of  the  modifications  which 
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may  be  intended  to  be  introduced  in  the  usages  of  war,  and  of  the  proposals  that 
may  be  formulated  regarding  the  declaration  of  war,  and  it  is  important  that 
these  serious  questions  be  studied  with  precise  texts. 

General  Amourel  announces  that  he  intends  in  the  name  of  the  French  Gov- 
ernment to  file  two  projects,  on  "  the  rights  and  duties  of  neutrals  " '  and  on 
"  the  opening  of  hostilities."  2 

The  President  asks  him  to  file  these  very  soon  so  that  they  may  be  printed 
and  distributed  before  the  first  meeting  of  the  subcommissions. 

With  reference  to  the  work  of  the  second  subcommission  his  Excellency  Mr. 
Tcharykow  asks  the  President  to  grant  the  floor  to  General  Yermolow  for  a 
communication  concerning  the  opening  of  hostilities. 

Major  General  Yermolow  delivers  the  following  address : 

The  question  that  our  greatly  honored  President  has  just  submitted  to  our 
attention  is  part  of  the  Russian  program  and  I  therefore  permit  myself  to  define 
its  meaning  in  a  few  words. 

Before  having  the  honor  to  lay  before  the  high  assembly  the  precise  terms  in 
which  it  would  seem  possible  to  me  to  state  this  question,  I  beg  your  kind  atten- 
tion for  some  general  considerations  of  this  subject,  and  hope  you  will  examine 
the  question  of  the  opening  of  hostilities  in  its  most  extended  meaning,  and 
clarify  it  by  interchange  of  views. 

Gentlemen,  the  present  state  of  this  question,  from  the  view-point  of  inter- 
national legislation,  is  absolutely  undetermined.  Neither  the  lessons  of  history 
nor  the  profound  study  of  the  most  eminent  authors,  nor  the  attentive  reading  of 
treatises  on  international  law  can  furnish  precise  indications  capable  of  establish- 
ing any  point  of  view  that  is  uniform  and  fixed. 

Between  the  opinions  of  different  States,  as  between  those  of  jurists  and 
writers  of  authority,  there  exists  on  this  matter  a  wide  divergence.  If  we  con- 
sult the  pages  of  history  we  shall  find  instances  most  dissimilar.  We  shall  find 
cases  where  the  first  gun-fire  had  been  preceded  by  certain  diplomatic  steps,  and 
others,  on  the  other  hand,  when  hostilities  began  without  a  declaration  of  rupture 
or  war.  In  whatever  way  the  facts  of  history  present  themselves  it  would  seem, 
gentlemen,  that  since  the  question  has  never  been  settled  by  international  act, 
each  country  has  the  right  to  assume  that  its  own  point  of  view  is  the  true  one, 
and  that  each  nation  has  the  right  to  act  as  seems  good  to  it.  In  short,  really  no 
written  law  exists,  every  opinion  has  a  legal  right  to  exist.  It  is  incontestable 
that  at  the  present  time  there  is  no  written  law  prohibiting  a  nation  from  opening 
hostilities  at  any  time  whatever,  even  in  the  midst  of  profound  peace. 

Aside  from  this  consideration,  gentlemen,  which,  naturally,  weighs  heavier 
upon  war  preparations  in  time  of  peace,  there  are  others  that  render  the  study 
of  this  question  desirable.  Thus  we  see  that  in  the  present  state  of  the  question, 
the  precise  point  of  time  in  law,  although  very  important,  of  the  beginning  of 

a  state  of  war  between  belligerents,  can  be  defined  only  with  great  difficulty. 
[6]  Indeed,  from  what  moment  are  the  normal  relations  of  peace  displaced  by 

the  relations  of  war?  It  is  often  impossible  to  say.  However,  the  almost 
mathematical  fixing  of  that  moment,  the  circumscribing  of  war  in  time,  just  as 
it  is  already  more  or  less  circumscribed  in  space,  is  of  capital  importance.  War 
nowadays  affects  too  many  interests,  changes  and  destroys  too  many  relations 
and  things  for  it  to  be  otherwise.     This  being  so,  gentlemen,  the  question  that 

'  Annex  24. 
'Annex  20. 
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arises  is  as  follows:  do  you  wish  the  present  state  of  the  question,  the  "status 
quo  "  of  affairs,  the  principle,  so  to  speak,  of  "  carte  blanche  "  to  be  sanctioned 
and  maintained?  Or,  would  you  rather  that  the  Powers  come  to  an  agreement 
in  this  matter  in  some  way  or  other?  I  recall  the  attention  of  this  high  assembly 
to  the  fact  that  if  we  do  not  arrive  at  any  decision,  or  any  new  principle,  this 
will  already  be  a  solution  of  the  question,  which  I  for  my  part  as  the  represen- 
tative of  the  Imperial  General  Staff  would  be  quite  ready  to  accept.  It  is  true 
that  in  this  case  we  shall  have  to  say  to  the  nations  that  have  sent  us  here  that 
nothing  has  been  changed,  that  all  that  was  not  legally  prohibited  in  the  past 
will  remain  legally  permitted  in  the  future.  Our  countries  must  bear  the  con- 
sequences of  this  solution. 

What  consequences?  Why  simply,  gentlemen,  armaments  and  prepara- 
tions in  time  of  peace  will  have  to  increase. 

The  brief  analysis  of  the  question  that  is  submitted  to  your  examination 
shows  us  that  the  question  may  have  several  solutions: 

First:  We  might  maintain  and  sanction  the  present  indeterminate  state,  or 

Secondly:  We  might  perhaps  succeed  in  reaching  a  certain  international 
regulation.  We  might,  perhaps,  distinguish  between  the  moment  of  rupture  of 
peaceful  relations  and  that  of  the  commencement  of  military  operations. 

The  two  moments  might  coincide  or  admit  of  a  certain  interval  of  time 
between  them,  however  short  it  might  be. 

Gentlemen,  existing  international  legislation  has  already  succeeded  in  limiting 
or  rather  in  circumscribing  war  as  to  space :  this  restriction  is  attained  by  defin- 
ing the  territories  over  which  war  may  legally  extend  without  overstepping 
certain  inviolable  and  neutral  limits.  International  legislation  has  also  distin- 
guished between  combatants  and  non-combatants.  Why  should  we  not  also 
attempt  to  circumscribe  war  as  to  time  by  defining  as  exactly  as  possible  the 
moment  from  which  all  must  be  quiet  except  the  voice  of  arms?  At  the  present 
time,  this  moment  is  of  interest  not  only  to  the  adversaries  but  to  the  entire 
world.  It  is  from  this  moment  that  all  other  countries  become  neutrals,  a  situa- 
tion which  gives  them  certain  rights  and  imposes  on  them  certain  duties.  By 
this  fact  alone  you  will  see,  gentlemen,  that  the  precise  moment  of  the  opening 
of  hostilities  has  great  international  importance.  I  have  therefore  the  honor, 
gentlemen,  to  propose  for  your  discussion  the  following  terms :  "  Does  the  Con- 
ference wish  to  maintain  the  question  in  its  present  indeterminate  state,  or  does 
it  wish  to  regulate  it  to  some  extent  ?  " 

In  examining  the  question  that  I  have  just  had  the  honor  to  state,  you  will 
easily  see,  gentlemen,  that  if  we  succeed  in  introducing  some  international 
regulation,  we  shall  thereby  succeed  perhaps  in  making  some  decisions  that 
might  contribute  to  the  well-being  of  the  nations.  From  this  point  of  view  the 
statement  that  I  have  had  the  honor  to  make  to  you  will  therefore  be  also 
in  accord  with  the  large,  humanitarian  and  generous  thoughts  that  have  inspired 

the  First  and  continue  to  inspire  the  Second  Peace  Conference. 
[7]   The  President  observes  that  the  remarks  of  Major  General  Yermolow  can- 
not be  usefully  examined  by  the  Commission  until  presented  in  the  form  of  a 
written  proposal.     He  asks  him  to  file  one. 

Mr.  Kriege  files  in  the  name  of  the  German  delegation  a  proposal  on  the 
"  treatment  of  neutral  persons  in  the  territory  of  belligerent  parties." * 

1  Annex  36. 
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In  the  name  of  his  Government,  His  Excellency  Mr.  Carlin  makes  the  fol- 
lowing declaration : 

At  the  beginning  of  the  work  of  our  Commission  the  delegation  of  Switzer- 
land is  happy  to  apprise  it  that  the  Confederation,  in  a  spirit  of  conciliation  and 
international  understanding,  has  just  adhered  to  the  Convention  of  July  29, 
1899,  concerning  the  laws  and  customs  of  war  on  land.  In  making  use  of  the 
powers  stipulated  by  Article  4  of  the  said  Convention,  I  have  had  the  honor,  by 
order  of  the  Swiss  Federal  Council  to  make  to  the  Government  of  her  Majesty 
the  Queen  of  the  Netherlands  the  notice  of  this  fact  which  will  be  communi-' 
cated  by  it  to  all  the  other  contracting  Powers. 

The  President  thanks  the  delegate  of  Switzerland  for  this  communication 
and  takes  pleasure  in  expressing  the  satisfaction  on  this  new  progress  in  the 
way  of  union. 

His  Excellency  Mr.  Lou  Tseng-tsiang  likewise  declares  that  the  Govern- 
ment of  Peking  has  authorized  him  to  sign  the  same  Convention. 

The  President  also  observes  that  he  is  greatly  pleased  with  this  adhesion. 

The  President  proposes  to  settle  the  question  of  the  reporters  and  the 
minutes.  He  proposes  to  the  Commission  to  follow  the  proceeding  of  1899 
which  consisted  in  giving  the  press  every  day  a  brief  account,  while  at  the  same 
time  the  designated  secretary  kept  more  complete  notes,  but  without  official 
character,  for  the  members  of  the  Commission,  this  procedure  having  the  advan- 
tage of  leaving  to  them  all  their  freedom  and  of  keeping  for  the  discussion  a 
freer  and  more  intimate  character,  by  permitting  even  "  a  change  of  opinion 
without  having  an  indiscreet  minute  state  it." 

The  President  having  added  that  these  notes  should  be  read  at  the  beginning 
of  each  meeting  in  order  to  undergo  the  necessary  corrections,  his  Excellency 
Mr.  Martens  observes  that  Article  11  of  the  Regulations  of  the  Conference1 
provides  for  the  printing  of  these  minutes  and  their  delivery  in  proof-sheets  to 
the  members  of  the  Conference  in  due  time,  without  their  being  read  at  the 
beginning  of  the  meetings. 

The  President  supports  that  manner  of  proceeding,  which  is  accepted  under 
the  reservation  that  the  proofs  may  be  corrected  before  printing. 

He  finally  makes  it  known  that  the  Commission  should  decide  whether  it 
shall  designate  its  reporter  before  or  after  the  discussion.  He  recalls  that  the 
question  was  raised  in  1899  in  plenary  commission,  and  that,  on  the  motion  of 
Mr.  Descamps,  it  was  decided  that  he  should  be  named  at  once  so  as  better  to 
report  the  general  features  of  the  discussion,  without  introducing  his  own  per- 
sonal opinion. 

It  is  decided  that  it  will  be  so  done  and  the  two  reporters  will  be  nominated 
in  the  first  meeting  of  the  two  subcommissions. 

His  Excellency  Mr.  Asser  asks  that  the  rolls  of  these  subcommissions  be 
given  to  the  secretary  general  before  Tuesday. 

The  meeting  adjourned  at  3: 15  o'clock. 

'  See  vol.  i.  p.  52  f551. 
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His  Excellency  Mr.  Beernaert  presiding. 

The  meeting  opens  at  10: 15  o'clock. 

The  minutes  of  the  first  meeting  are  adopted. 

The  President  states  that  the  Second  Commission  has  received  the  report 
of  Major  General  Baron  Giesl  von  Gieslingen  on  the  work  of  its  first  sub- 
commission  and  that  it  is  called  upon  to  pass  on  the  decisions  proposed  by  it 
relating  to  the  amendments  submitted. 

Its  program  includes  two  questions: 

1.  Examination  of  the  amendments  proposed  by  various  delegations  to  the 
Regulations  of  1899  concerning  the  laws  and  customs  of  war  on  land; 

2.  Renewal  of  the  Declaration  of  1899  relating  to  the  prohibition  of  throw- 
ing projectiles  from  balloons. 

The  President  in  response  to  a  remark  of  Mr.  Louis  Renault  announces 
that  the  texts  adopted  by  the  Commission  will  be  printed  at  the  end  of  the 
report,  opposite  the  corresponding  texts  that  they  are  intended  to  replace,  in 
order  to  facilitate  a  definitive  vote  on  them  in  the  next  plenary  meeting  of  the 
Conference.  # 

The  Commission  passes  to  the  examination  of  the  amendments  proposed  to 
the  Regulations  of  1899  concerning  the  laws  and  customs  of  war  on  land. 

The  President  reads  the  articles  of  the  Regulations  *  and  the  amendments 
presented. 

Article  1.    German  proposal2 

The  President  first  takes  up  the  German  amendment  relating  to  Article 
1,  tending  to  require  previous  notice  to  the  hostile  party  of  fixed  distinctive 
emblems  recognisable  at  a  distance.  He  recalls  that  this  amendment  was 
rejected  by  23  votes  to  11,  and  asks  whether  it  is  again  advanced  by  the  German 
delegation. 

On  the  negative  answer  of  Major  General  von  Gundell,  he  considers  it 
useless  to  put  the  question  to  discussion  and  passes  to  Article  2. 

[9]  Article  2.    German  proposal3 

As  nobody  desired  to  speak  on  the  second  amendment  proposed  by  the 
German  delegation  to  the  effect  that  in  levees  en  masse  the  population  of  an 
occupied  territory  would  be  recognizable  by  the  fact  of  carrying  arms  openly, 

'Annex  16. 
2  Annex  2. 
'  Ibid. 
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this  amendment  having  been,  adopted  by  the  subcommission  by  a  majority  of 
30  votes  against  3  with  2  abstentions,  was  accepted  by  the  Commission. 

Article  4.     Japanese  proposal l 

The  President  asks  if  the  delegation  of  Japan  again  takes  up  its  amend- 
ment relating  to  Article  4  with  a  view  to  enlarging  the  number  of  objects  that 
cannot  be  left  to  prisoners,  although  belonging  to  them  personally.  This  amend- 
ment, said  he,  was  rejected  by  29  votes  to  6. 

His  Excellency  Mr.  Keiroku  Tsudzuki  having  declared  that  it  would  not 
be  taken  up  again,  the  President  states  that  it  is  definitely  rejected. 

Article  5.    Cuban  proposal 2 

The  Cuban  amendment  completing  Article  5,  with  a  clause  according  to 
which  prisoners  of  war  can  be  interned  "  only  while  the  circumstances  which 
necessitate  the  measure  continue  to  exist,"  was  adopted  by  a  very  strong  majority, 
and,  as  the  United  States  later  cast  its  vote  for  the  measure,  unanimously.  After 
having  mentioned  this  adhesion  the  President  declares  the  amendment  adopted 
by  the  Commission  without  opposition. 

Article  6.    Spanish  and  Japanese  proposals  3 

It  was  the  same  with  the  first  Spanish  amendment  relating  to  work  by 
prisoners  of  war,  and  with  the  amendment  thereto,  accepted  by  the  delegation 
of  Spain  relating  to  their  employment  according  to  their  aptitude,  and  also 
according  to  their  rank;  the  Commission  accepts  them  also  without  opposition 
as  well  as  the  Japanese  amendment  of  payment  at  a  rate  suitable  for  the  work 
executed,  if  there  are  no  rates  in  force. 

The  President  states  that  the  outcome  before  the  subcommission  was  dif- 
ferent for  the  second  Spanish  amendment*  adopting  the  deduction  of  the  cost 
of  their  maintenance,  which  was  rejected  by  23  votes  to  12.  As  no  one  wished 
to  reopen  the  discussion  he  declares  the  amendment  definitively  discarded. 

Article  13.    Japanese  proposal J 

The  Japanese  amendment  relating  to  Article  13  bears,  said  he,  on  a  more 
important  question.  Rapidly  sketched,  its  object  and  scope  are  as  follows :  it 
is  proposed  to  complete  Article  13  by  a  new  Article  13a  thus  couched:  "The 
ressortissants  of  a  belligerent,  inhabiting  the  territory  of  the  opposing  Party 
shall  not  be  interned  unless  the  exigencies  of  war  make  it  necessary."  Under 
the  form  of  an  exception  it  was  really  a  new  proposal  establishing  the  right  to 
intern  non-belligerent  populations.  This  broadening  of  the  rules  laid  down  in 
1899  aroused  lively  objections  and  the  committee  and  subcommission  voted  it 
down  by  majorities. 

1  Annex  10. 

*  Annex  5. 

*  Annexes  6  and  10. 

*  Annex  6. 
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[  10]    The  discussion   was  complicated   by   an   Italian   subsidiary   proposal  *    to 

extend  the  provision  proposed  by  Japan  to  expulsion  en  masse.  Here 
was  a  question  of  a  different  kind;  the  right  of  expulsion  has  always  been 
recognizable  in  States,  and  the  existence  of  war  cannot  act  to  diminish  it. 

No  vote  was  taken  on  these  two  proposals  and  the  questions  raised  did  not 
receive  any  solution  in  principle. 

After  these  remarks,  the  President  asks  if  any  one  desires  to  take  up 
these  two  amendments. 

His  Excellency  Mr.  Keiroku  Tsudzuki  makes  answer  in  the  following 
terms : 

I  am  not  taking  up  the  proposal  again.  I  desire  only  to  make  it  clear  that 
I  protest  against  some  interpretations  that  have  been  given  to  our  original 
proposal. 

It  has  been  said  that  it  was  a  step  backward.  We  do  not  admit  this  interpre- 
tation, as  the  words  "  unless  the  exigencies  of  war  make  it  necessary,"  were 
inserted  in  a  spirit  of  involuntary  concession  to  imperious  military  exigencies, 
and  as  we  were  quite  ready  to  support  our  proposal  even  without  these  words 
limiting  the  application  of  the  liberal  principle. 

The  President  states  that  the  remarks  of  his  Excellency  Mr.  Keiroku 
Tsudzuki  will  be  reported  in  the  minutes.  He  states  that  the  matter  is  under- 
stood in  the  sense  of  the  ideas  he  has  expressed. 

Article  14.    Japanese  and  Cuban  proposals2 

The  Japanese  and  Cuban  amendments  relating  to  information  bureaus  for 
prisoners  of  war  under  Article  14  deal  with  the  individual  returns  as  well  as 
prisoners  released  on  parole  or  exchanged  or  who  have  escaped.  Both  were 
adopted  unanimously  by  the  subcommission  and  the  Commission  accepts  them 
without  discussion. 

Article  17.    Japanese  proposal 3 

The  President  then  recalls  the  fact  that  serious  objections  were  raised  to 
the  text  proposed  by  the  delegation  of  Japan  to  replace  Article  17,  stating  that 
"  the  Government  will  grant,  if  necessary,  to  officers  who  are  prisoners  in  its 
hands  a  suitable  pay,  the  amount  to  be  refunded  by  their  Government."  It  is 
by  reason  of  these  objections  and  at  the  same  time  in  order  to  harmonize  the 
decisions  of  the  Peace  Conference  with  those  of  the  Geneva  Convention  of 
1906  that  the  committee  proposed  to  the  subcommission  a  new  formula  couched 
as  follows :  "  the  Government  will  grant  to  officers  who  are  prisoners  in  its 
hands  the  pay  to  which  the  officers  of  the  same  rank  of  its  army  are  entitled, 
the  amount  to  be  refunded  by  their  Government." 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  the  delegation  of  Japan, 
which  alone  had  voted  against  this  text  is  happy  to  be  able  to  withdraw  its 
objections  and  that  it  supports  it  in  accordance  with  instructions  it  has  received 
from  its  Government. 

After  this  was  recorded,  the  President  declared  the  text  of  the  committee 
of  examination  definitively  adopted. 

1  Annex  11. 

2  Annexes  10  and  5. 
*  Annex  10. 
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[11]  Articles  22  and  44.    German  proposal  and  Austro-Hungarian  amend- 
ment}   Belgian  and  Netherland  proposals 2 

Before  summing  up  the  long  discussions  that  took  place  both  in  the  subcom- 
mission  and  the  committee  of  examination  on  the  German,  Austro-Hungarian, 
Belgian  and  Netherland  proposals  relative  to  Articles  22  and  44,  the  President 
points  out  the  importance  of  the  questions  raised  on  this  subject.  "  Here  we 
have,"  said  he,  "  in  substance  the  way  in  which  they  have  been  presented."  The 
text  of  Article  44  at  present  in  force  is  worded  thus :  "  it  is  forbidden  to  force 
the  population  of  occupied  territory  to  take  part  in  military  operations  against 
its  own  country."  This  text  is  absolute  and  makes  no  distinction.  However,  in 
1899  a  question  was  touched  on  without  being  clearly  solved;  may  a  belligerent 
require  the  inhabitants  of  occupied  territory  to  serve  as  guides  for  his  troops 
or  furnish  them  with  information  looking  toward  military  operations?  The 
question  was  put  before  the  subcommission  on  the  occasion  of  the  German 
proposal  already  cited:  "It  is  forbidden  to  force  the  ressortissants  of  the 
adverse  party  to  take  part  in  operations  of  war  directed  against  their  own 
country  even  in  case  they  have  been  enrolled  in  its  service  before  the  beginning 
of  the  war";  a  proposition  having  to  have  as  a  consequence  the  suppression  of 
Article  44  at  present  in  force  which  in  itself  has  raised  no  objection.  But  the 
Austro-Hungarian  delegation  introduced  an  amendment  of  quite  a  different 
tenor  which  permitted  the  obliging  of  inhabitants  of  occupied  territory  to  give 
their  assistance  in  matters  that  do  not  relate  to  the  fighting  itself.  To  this 
amendment  the  Netherland  delegation  opposed  another  in  the  following  words: 
"  It  is  forbidden  to  force  the  population  of  an  occupied  territory  to  give  informa- 
tion concerning  their  own  army  or  the  means  of  defense  of  their  country." 
This  is  to  solve  the  question  in  a  humanitarian  sense  and  to  respect  the  con- 
science of  the  inhabitants  of  occupied  territories  as  is  intended  by  the  Conven- 
tion of  1899. 

Two  discussions  took  place  on  this  subject  in  the  subcommission  and  in 
the  committee.  In  order  to  arrive  at  an  agreement  the  German  proposal  for 
22a  and  the  Netherland  proposal  for  44a  were  combined  by  the  delegation  of 
Belgium  in  a  single  text  and  the  subcommission  adopted  it  by  a  majority  of 
3  votes  (18  against  15). 

By  reason  of  the  smallness  of  this  majority  and  with  a  view  to  reach  a 
more  complete  accord,  the  committee  abandoned  this  text  and  again  took  up 
the  two  separate  amendments  of  the  delegations  of  Germany  and  the  Nether- 
lands (Articles  22a  and  44a),  the  place  to  be  assigned  them  being  left  to  be 
fixed  later  by  the  drafting  committee. 

It  is  in  these  circumstances  that  the  question  is  reopened  in  its  double 
aspect  before  the  Commission.  Must  it  be  solved  in  the  sense  of  the  Austro- 
Hungarian  delegation  or  in  conformity  with  the  diametrically  opposite  tend- 
encies of  the  Netherland  text  ?    It  is  for  the  Commission  to  decide. 

Major  General  Yermolow  reads  the  following  declaration: 

Mr.  President:  With  respect  to  Articles  22a  and  44  the  Russian  delegation 
has  the  honor  to  declare  that  it  cannot  accept  any  amendment  or  any  addition 
to  Article  44  of  the  1899  Regulations  concerning  the  question  of  laws  and  cus- 
toms of  war  on  land. 

'  Annexes  2  and  3. 
1  Annexes  14  and  4. 
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Nevertheless,  the  delegation  is  disposed  to  accept  the  first  proposal  of  the 
German  delegation,  that  is  to  add  to  the  above-mentioned  Regulations  a  new 
Article  22a,  under  the  condition,  in  that  case,  that  Article  44  be  wholly  sup- 
pressed and  any  amendment  thereof  and  addition  thereto. 
[12]  Major  General  Baron  Giesl  von  Gieslingen  declares  that  he  gives  full 
support  to  the  proposal  originating  with  the  delegation  of  Russia,  which 
Major  General  Yermolow  has  just  read. 

The  President  remarks  that  this  proposal  is  beside  the  question  of  the  use 
of  guides  and  of  exacted  information,  without  solving  it  either  affirmatively  or 
negatively. 

Major  General  von  Giindell  declares  in  his  turn  that  he  has  the  same  view 
as  Major  General  Yermolow  as  to  maintaining  the  original  text  of  the  German 
proposal. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  pro- 
nounces the  following  address: 

Gentlemen  :  After  two  favorable  votes,  I  would  not  have  believed  it  neces- 
sary again  to  defend  my  proposal,  which  seems  to  me  a  very  fair  one ;  it  provides 
that  it  should  be  forbidden  to  force  the  inhabitants  of  an  occupied  territory  to 
give  information  about  the  hostile  army,  i.e.,  hostile  to  the  occupying  army, 
therefore,  about  that  of  their  compatriots,  or  about  the  means  of  defense  of 
their  country. 

It  does  not  appear  to  me  fitting  to  repeat  here  the  arguments  that  I  have 
already  had  the  honor  to  submit  to  you  on  this  subject.  It  would,  it  seems  to 
me,  be  unworthy  of  the  high  intelligence  and  generous  sentiments  of  this  select 
assembly. 

But  you  will  permit  me,  I  hope,  to  remind  you  that  General  Yermolow 
himself  has  declared  it  would  only  be  very  exceptionally  that  recourse  would 
be  had  to  the  extreme  means  of  forcing  the  inhabitants  to  serve  as  guides  and 
to  give  the  desired  information,  and  that  Captain  Sturdza  said  in  our  fourth 
meeting  that  what  can  be  done  in  Belgium,  in  Switzerland,  and  in  the  Scanda- 
navian  kingdoms  could  not  be  done  in  other  countries.  As  General  Amourel 
has  supported  the  same  thesis  as  myself,  we  may  add  France  to  the  countries 
where  it  would  not  be  permitted  to  force  the  inhabitants  to  betray  their  country. 
According  to  my  honorable  colleague  from  France,  as  well  as  myself,  there 
will  happily  never  be  any  need  to  do  so.  If  in  the  occupying  army,  the  informa- 
tion and  spy  service  is  well  regulated,  it  will  find  many  cosmopolitans,  indi- 
viduals without  heart  and  without  country,  Judases  who  would  betray  even  the 
Messiah  for  a  sequin.  If  this  service  is  not  well  regulated,  whose  is  the  fault? 
Should  the  inhabitants  who  must  remain  apart  from  the  struggle  be  forced  to 
supply  the  lack  of  instruction  and  foresight  of  the  invader? 

If  a  State  has  not  sufficient  means  to  make  war  let  it  keep  the  peace  or 
make  peace.    It  is  not  for  us  to  make  war  easy. 

The  best  means  the  belligerent  has  to  obtain  his  end  in  the  minimum  of 
time  is  to  prevent  the  inhabitants  of  an  occupied  territory  from  going  to  join 
the  armed  forces  of  the  adversary.  To  that  end  there  is  no  more  efficacious 
means  than  to  pay  in  cash  for  everything  that  one  takes  and  never  to  force  the 
inhabitants  to  commit  villainies.  The  armies  of  the  Duke  of  Wellington  which 
acted  in  this  way  in  the  Spanish  Peninsula  did  not  want  for  anything,  according 
to  the  report  of  Commissary  Pellot  to  Marshal  Soult. 
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You  know,  gentlemen,  that  to  force  the  inhabitants  means  nothing  but 
threatening  them  with  death,  and  that  the  threat  in  a  war  is  followed  very  closely 
by  execution. 

Now,  I  permit  myself  to  draw  your  attention  to  the  fact  that  in  Section 
4  of  the  project  for  an  international  convention  presented  in  1874  by  the 
Russian  Government  it  is  stated : 

The  necessities  of  the  war  cannot  justify:  treason  with  regard  to  the 
enemy,  declaring  him  outside  the  law,  or  authorization  to  employ  violence 
and  cruelty  against  him. 

[13]  To  threaten  with  death  one  who  does  not  wish  to  become  a  traitor  is  at 
the  same  time  violence  and  cruelty.  Let  us  not  forget  that  Section  20  con- 
tains the  following  provision :  "  Any  inhabitant  of  the  territory  occupied  by  the 
enemy  who  communicates  information  to  the  hostile  party  is  likewise  given  up 
to  justice." 

I  have  also  the  honor  to  call  to  your  attention  the  proclamation  which  the 
King  of  Prussia,  afterwards  the  Emperor  of  Germany,  addressed  to  the  French 
people  at  Saarbrucken  August  11,  1870. 

The  King  of  Prussia  said :  "  Military  events  have  led  me  to  cross  the 
frontiers  of  France.  I  am  making  war  on  the  soldiers,  not  on  the  citizens  of 
France.  They  will,  therefore,  enjoy  entire  security  in  their  persons  and  in 
their  property,  so  long  as  they  do  not  deprive,  me  of  the  right  of  giving  them 
my  protection  by  hostile  acts  against  the  German  troops." 

This  is  quite  different,  gentlemen,  from  threatening  with  death  peaceable 
inhabitants  who  have  done  no  wrong  and  forcing  them  to  treason. 

War  is  made  by  State  upon  State  and  not  upon  individuals,  private  persons, 
inhabitants  of  the  country.  This  is  the  fundamental  principle  of  the  law  of 
war  that  we  find  repeatedly  throughout  the  minutes  of  our  Conferences. 

What  should  we  think  of  all  that?  Shall  they  be  but  phrases,  but  empty 
words  ? 

No,  gentlemen,  we  wish  to  be  true;  far  from  wishing  to  make  dupes,  we 
are  unwilling  to  come  with  the  palm  branch  in  one  hand  and  a  sword  in  the  other. 
If  it  is  true  that  war  is  made  by  State  upon  State,  let  us  not  force  inhabitants  to 
mingle  in  the  struggle ;  above  all  let  us  not  force  them  to  commit  villanies.  (Loud 
applause.) 

General  Amourel  says  that  it  would  be  impossible  to  add  to  the  forceful 
argument  of  the  military  Dean  of  the  Assembly  without  risking  an  anti-climax. 
He  announces  that  the  French  delegation  entirely  supports  the  thesis  so  elo- 
quently maintained  by  his  Excellency  General  den  beer  Poortugael. 

Colonel  Sapountzakis  makes  a  like  declaration. 

His  Excellency  Mr.  Carlin  announces  that  the  delegation  of  Switzerland 
will  also  vote  for  the  Netherland  proposal  in  conformity  with  the  attitude  that 
the  delegation  has  taken  in  the  subcommission  and  in  the  committee. 

Colonel  Ting  declares  that  the  delegation  of  China,  although  disposed  to 
maintain  Article  44  of  the  Convention  of  1899,  accepts  the  Netherland  amend- 
ment. 

Colonel  Jofre  Montojo  expresses  himself  in  the  name  of  the  delegation  of 
Spain  in  the  sense  of  the  Netherland  proposal. 

The  discussion  having  come  to  an  end,  the  President  puts  to  vote  the  propo- 
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sition  accepted  by  the  subcommission,  pointing  out  that  the  delegations  having 
a  contrary  opinion  should  vote  no. 

Thirty-three  delegations  took  part  in  the  vote. 

The  following  voted  yes:  Belgium,  Brazil,  China,  Cuba,  Denmark,  Dominican 
Republic,  France,  Greece,  Haiti,  Italy,  Luxemburg,  Mexico,  Norway,  Panama, 
Paraguay,  Netherlands,  Persia,  Serbia,  Siam,  Sweden,  Switzerland,  Spain, 
Turkey. 

The  following  voted  no:  Austria-Hungary,  Bulgaria,  Germany,  Great 
Britain,  Montenegro,  Portugal,  Roumania,  Russia,  United  States  of  America. 

Japan  abstained. 
[14]   In  consequence  the  solution  adopted  by  the  Committee  is  reproduced  in 
the    report   of    Major    General    Baron    Giesl   von    Gieslingen  x   and   is 
declared  admitted  by  the  Commission  by  23  votes  against  9  and  1  abstention. 

Article  23.    German  proposal 2 

The  German  amendment  relating  to  Article  23  was  accepted  without  dis- 
cussion. 

Article  27.    Greek  proposal 

Unanimous  approval  was  also  given  to  a  suggestion  of  the  delegation  of 
Greece  to  include  historic  monuments  in  the  list  which,  by  the  terms  of  Article 
27,  should  be  spared  so  far  as  possible  by  bombardment. 

Articles  35  and  45.    Netherland  proposal 8 

The  Netherland  amendment  relating  to  Articles  35  and  45  were  withdrawn 
by  the  Netherland  delegation  with  the  consent  of  the  committee. 

Article  46.    Austro-Hungarian  proposal 4 

The  Austro-Hungarian  delegation  declares  that  it  does  not  resume  its 
amendment  relating  to  Article  46,  which  consisted  in  placing  the  words  in 
principle  at  the  beginning  of  the  clause  relating  to  respect  for  private  rights. 

Article  52.    Russian  proposal5 

The  President  invites  the  Commission  to  express  itself  on  the  Russian 
amendment  relating  to  Article  52.  The  text  accepted  by  the  committee  is 
worded  as  follows: 

Contributions  in  kind  shall,  as  far  as  possible,  be  paid  for  in  cash  ;  if  not, 
a  receipt  shall  be  given,  and  payment  shall  be  arranged  as  soon  as  possible, 
before  the  end  of  hostilities  in  so  far  as  the  military  authority  of  the  bel- 
ligerent shall  have  at  his  disposal  the  necessary  funds. 

Major  General  von  Gundell  thinks  that  the  text  should  end  with  the  words 
"as  soon  as  possible." 

1  Adoption  of  the   German   and   Netherland  proposals   in   the   form  of  two  distinct 
Articles,  22  a  and  44  a. 
'  Annex  2. 
*  Annexes  9  and  4. 
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The  President  replies  that  these  last  remarks  will  be  brought  to  the  attention 
of  the  drafting  committee  which  is  to  decide  the  final  wording. 

Article  53.    Danish  and  Austro-Hungarian  proposals,  Russian  amendment ' 

The  subcommission  next  adopted  the  formula  proposed  by  the  committee 
respecting  seizure  of  means  of  transportation  and  communication,  worded  as 
follows : 

All  means  of  communication  and  of  transport  operated  on  land,  at 
sea,  and  in  the  air  for  the  transmission  of  persons,  things,  and  news,  as 
well  as  depots  of  arms  and,  generally,  all  kinds  of  munitions,  even  though 
belonging  to  companies  or  to  private  persons,  are  likewise  material  which 
may  serve  for  military  operations,  but  they  must  be  restored  and  compensa- 
tion fixed  when  peace  is  made. 

[15]  The  President  recalls  on  the  subject  of  this  article  a  remark  of  the  first 
delegate  of  Switzerland  asking  if  these  provisions  can  be  applied  to  the 
property  of  neutral  persons  in  the  territory  of  the  belligerents.  He  adds  that 
the  committee  considered  this  question  as  falling  within  the  program  of  the 
second  subcommission. 

The  amendment  of  the  delegation  of  Denmark  is  thus  worded : 

Submarine  cables  connecting  an  occupied  or  enemy  territory  with  a 
neutral  territory  shall  not  be  seized  nor  destroyed  except  when  absolute 
necessity  requires.  They  must  likewise  be  restored  and  compensation  fixed 
when  peace  is  made. 

Mr.  Louis  Renault  observes  that  this  amendment  has  reference  only  to 
what  takes  place  on  land,  without  touching  the  question  of  seizure  or  destruc- 
tion of  submarine  cables  in  the  open  sea. 

The  President  thanks  him  for  having  given  the  text  an  interpretation  that 
leaves  no  room  for  doubt. 

INDEMNIFICATION  FOR  VIOLATION  OF  THE  REGULATIONS  OF 

THE  HAGUE  CONCERNING  THE  LAWS  AND 

CUSTOMS  OF  WAR  ON  LAND 

After  the  President  read  a  new  German  proposal 2  relating  to  the  penalty  for 
violations  of  the  Regulations  of  1899,  which  the  subcommission  approves,  but 
which  it  believed  it  could  not  accept  as  drafted,  Major  General  von  Gundell 
declares  that  he  accepts  the  wording  decided  on  by  the  committee,  which  com- 
bines the  two  articles  into  a  single  one  without  establishing  any  difference  in 
principle  between  neutral  persons  and  others.    This  wording  is  as  follows : 

A  belligerent  party  which  shall  violate  the  provisions  of  the  present 
Regulations  shall,  if  the  case  demands,  be  liable  to  pay  compensation.  It 
shall  be  responsible  for  all  acts  committed  by  persons  forming  part  of  its 
armed  forces. 

In  the  name  of  the  British  delegation,  Major  General  Sir  Edmond  R.  Elles 
makes  reservations  on  this  subject. 

1  Annexes  12,  7  and  8. 
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The  President  proposes  to  leave  it  to  the  drafting  committee  to  fix  the  place 
for  the  new  article  if  the  Conference  decides  that  it  ought  to  be  adopted. 

The  President  lays  before  the  Commission  for  its  discussion  the  renewal  of 
the  Declaration  of  1899  relating  to  the  prohibition  of  launching  projectiles  and 
explosives  from  balloons,  as  brought  up  by  the  delegation  of  Belgium.1 

His  Excellency  Mr.  Tcharykow  reads  the  following  declaration : 

The  proposal  that  the  delegation  of  Russia  had  the  honor  to  make  to  the 
last  meeting  of  the  first  subcommission  of  this  Commission  and  the  second  part 
of  the  proposal  presented  at  the  same  time  by  the  delegation  of  Italy,  were 
inspired  by  the  same  thought :  to  add  to  Article  25  of  the  Regulations  of  1899 
concerning  the  laws  and  customs  of  war  on  land  a  provision  that  would  assure 
for  all  time  to  undefended  towns,  villages,  dwellings  and  buildings  immunity 
from  attack  or  bombardment  even  by  means  of  balloons  or  other  new  analogous 

means. 
[16]   Considering  that  these  two  proposals  look  to  the  same  end,  that  they  are 
in  entire  agreement  and  complementary  to  each  other,  the  delegations  of 
Russia  and  Italy  have  in  common  drawn  up  a  text  of  the  said  article  to  be  sub- 
mitted to  this  Commission,  as  follows : 

Article  25 

It  is  forbidden  to  attack  or  bombard,  with  artillery,  or  by  throwing 
projectiles  and  explosives  from  balloons,  or  by  other  new  methods  of  a 
similar  nature,  towns,  villages,  dwellings  or  buildings  which  are  not 
defended,  and  not  to  observe,  when  throwing  the  above-mentioned  projec- 
tiles or  explosives,  the  accepted  restrictions  for  bombardments  in  land  and 
sea  warfare,  so  far  as  those  restrictions  are  compatible  with  this  new 
method  of  fighting. 

We  like  to  hope,  gentlemen,  that  in  this  unified  form  the  two  propositions, 
which  had  already  in  the  last  meeting  of  the  subcommission  won  almost 
unanimity  of  votes,  will  to-day  be  able  to  deserve  your  complete  approval. 

The  President  reminds  the  Commission  that  the  renewal  of  the  Declaration 
of  1899  relating  to  balloons  was  adopted  by  29  votes  (two  being  conditional 
under  reservation  of  unanimity)  against  6.  This  Convention  has  a  duration  of 
only  five  years  while  the  Russian  proposal  is  definitive;  as  such  it  should  find 
its  place  in  the  code  of  laws  and  customs  of  war  on  land. 

His  Excellency  Count  Tornielli  declares  that  he  supports  the  Russian 
proposal. 

Major  General  Amourel  then  remarks  that  the  French  delegation  is  com- 
pletely in  accord  with  those  of  Russia  and  Italy  as  respects  such  prohibition. 
But  he  must  add  that  this  is  already  contained  in  Article  25  which  prohibits 
bombardment  of  undefended  towns,  villages,  etc.,  by  projectiles  thrown  in  any 
way  whatever,  both  from  balloons  and  from  batteries  of  artillery.  In  these  cir- 
cumstances he  must  ask  whether  the  enumeration  proposed  by  the  delegation  of 
Russia  will  strengthen  the  principle  in  view  to  spare  as  far  as  possible  the  places 
and  buildings  in  question.  On  the  contrary  he  thinks  it  would  be  preferable  to 
make  the  present  text  of  Article  25  more  precise  by  inserting  the  words :  "  by 
any  means  whatever,"  after  the  words :  "  It  is  forbidden  to  attack  or  bombard." 

1  Annex  18. 
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Such  an  addition  would  certainly  offer  better  guaranties  both  for  the  present  and 
the  future. 

After  an  exchange  of  views  between  the  President  and  his  Excellency  Mr. 
Tcharykow  on  the  subject  of  the  French  proposal,  which  consists  in  keeping 
Article  25  with  the  addition  of  the  words  "  by  any  means  whatever,"  his  Ex- 
cellency Mr.  Tornielli  declares  that  he  accepts  it. 

His  Excellency  Mr.  Tcharykow,  Major  General  von  Gundell  and  Colonel 
Sapountzakis  also  indicate  their  support. 

The  President  says  that  the  Commission  is  unanimous  in  adopting  the  pro- 
posal thus  amended.1 

The    Belgian    proposal    relating   to    the    Declaration   of    1899   is    likewise 

adopted  by  the  Commission,  no  request  that  it  be  put  to  vote  being  made. 

[17]   Brigadier  General  Davis  asks  to  speak  on  the  minutes  of  the  meeting  of 

August  7  which  contained  the  following  passage : 2 

The  President  recalls  that  the  Convention  of  1899  was  completed  by 
two  other  Declarations,  one  relating  to  "  prohibition  of  bullets  which  expand 
in  the  human  body  "  and  the  other  "  dealing  with  prohibition  of  the  use  of 
asphyxiating  projectiles,"  and  that  nobody  asked  for  the  revision  of  these 
two  declarations. 

He  adds  that  the  same  prods-verbal  mentions  that  "  the  modification  or 
abrogation  of  this  Declaration  does  not  appear  in  the  program  and  that  the 
restrictive  proposal  of  the  United  States  3  is  not  connected  therewith."  How- 
ever, the  delegation  of  the  United  States  recalls  that  on  July  8  it  filed  a  proposal 
thus  worded: 

The  use  of  bullets  that  inflict  unnecessarily  cruel  wounds,  such  as 
explosive  bullets  and,  in  general,  every  kind  of  bullet  that  exceeds  the  limit 
necessary  for  placing  a  man  immediately  hors  de  combat  should  be  for- 
bidden. 

On  July  10  this  proposal  was  printed  and  distributed  in  the  usual  manner. 

In  these  circumstances  the  delegation  of  the  United  States  finds  it  difficult 
to  understand  "  that  nobody  asked  for  the  revision  of  these  two  declarations." 
His  wish  in  submitting  his  proposal  on  July  8  was  to  secure  consideration  of 
the  proposal  thus  formulated  and  submitted  to  the  Commission. 

In  the  proces-verbal  of  July  31  an  interpretation  was  given  to  the  program 
that  the  delegation  of  the  United  States,  to  its  great  regret,  cannot  share,  that 
is  to  say,  that  the  declarations  of  the  conventions  of  1899  can  be  modified  only  at 
the  suggestion  of  a  Power  which  denounces  them.  The  Government  of  the 
United  States  is  not  one  of  the  signatories  of  the  third  Declaration,  and  conse- 
quently is  not  in  a  position  to  denounce  it  in  the  manner  and  form  prescribed 
in  the  Convention. 

The  present  situation  is  as  follows :  A  proposal  to  modify  the  rules  of  war 
on  land  has  been  submitted  by  this  delegation  but  has  not  received  consideration 
in  this  subcommission.  On  July  8,  when  the  proposal  was  filed,  this  delegation 
had  no  means  of  knowing  that  it  could  not  be  taken  into  consideration  as  being 
a  modification  of  Declaration  No.  3. 

As  a  final  word  on  this  point,  I  especially  address  those  gentlemen  among 
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the  delegates  who  are  officers  in  the  armies  of  the  nations  represented  here. 
You  are  familiar  with  the  whistle  of  bullets,  you  are  accustomed  to  the  sight  of 
dead  and  wounded.  We  have  regulated  the  operations  of  war,  we  have  improved 
the  situation  of  neutral  individuals;  these  are  acts  of  high  justice,  but  we  must 
not  forget  the  combatant  officers  and  the  private  soldiers  who  bear  the  burdens 
of  war.  I  trust  that  this  Conference,  convoked  in  the  name  of  humanity,  will 
not  forget  the  fate  of  those  who  suffer  the  real  losses  and  difficulties  of  the 
battle-field. 

The  duty  of  the  delegation  of  the  United  States  has  been  fulfilled ;  the  duty 
of  the  Conference  begins  where  that  of  the  delegation  ends. 

The  President  takes  note  of  the  remarks  of  the  delegate  of  the  United  States 
which  will  appear  in  the  proce s-verbal,  and  he  remarks  that  the  question  raised 
by  General  Davis  was  put  to  the  Commission  and  that  no  one  opposed  the 
solution  there  given  to  it.  The  question  can  therefore  no  longer  be  discussed, 
but  the  President  thinks  too  that  it  has  been  decided  correctly.  The  program 
outlined  for  the  Conference  by  the  Russian  Government  more  than  a  year 
[18]  ago  mentioned  the  revision  of  the  Regulations  of  war  and  renewal  of  the 
Declaration  relating  to  balloons,  but  no  proposal  was  made  as  to  the  two 
other  Declarations  which  no  Power  has  denounced,  and  which  preserve  their 
full  obligatory  force  for  one  year  at  least.  The  United  States  did  not  even 
refer  their  proposal  to  them. 

The  President  then  observes  that  the  text  proposed  is  identical  with  that 
which  Captain  Crozier  first  offered  in  1899  and  which  was  unanimously 
rejected  as  insufficient.  Mr.  Crozier  himself  then  signed  the  Declaration  in  its 
present  form. 

The  President  declares  the  discussion  closed  and  adjourns  the  meeting 
after  having  thanked  the  Commission  for  the  active  and  enlightened  assistance 
that  it  brought  to  the  study  of  the  questions  submitted  to  it. 

The  meeting  adjourns  at  12:40  o'clock. 


[19] 

Annex 

AMENDMENTS  TO  THE  REGULATIONS  OF  1899  RESPECTING  THE 
LAWS  AND  CUSTOMS  OF  WAR  ON  LAND 

Renewal  of  the  Declaration  of  July  29,  1899,  Prohibiting  the  Launching 
of  Projectiles  and  Explosives  from  Balloons 

Report  to  the  Commission  x 

The  program  of  the  first  subcommission  comprised  two  questions : 
1.     The  examination  of  the  amendments  proposed  by  the  several  delega- 
tions to  the  Regulations  of  1899  respecting  the  laws  and  customs  of  war  on  land; 

1  Reporter,  Major  General  Baron  Giesl  von  Gieslingen.  See  also  the  report  to  the 
first  subcommission  (annex  to  the  third  meeting  of  this  subcommission)  and  the  report  to 
the  Conference,  vol.  i,  p.  93   [96]. 
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2.  The  renewal  of  the  Declaration  of  1899  to  prohibit  the  launching  of 
projectiles  from  balloons. 

1.    The  first  four  meetings  were  devoted  to  the  Regulations  of  1899. 

As  was  said  by  the  president  in  his  opening  address,  "  In  its  entirety  the 
work  of  1899  is  satisfying.  ...  It  constitutes  a  body  of  rules  which  the  high 
contracting  parties  engage  themselves  to  impose  upon  their  troops  and  which 
thus  forms  a  powerful  conventional  obligation." 

Thanks  to  the  harmony  which  has  reigned  in  our  assembly,  there  resulted 
an  almost  unanimous  agreement,  and,  since  the  first  session  of  the  Second  Con- 
ference, the  adhesion  of  Switzerland  and  of  China  has  made  it  almost  complete. 

The  amendments  which  have  just  been  proposed  arise,  not  from  the  need 
of  recasting  the  Regulations  of  1899,  but  from  that  of  improving  them  by  the 
addition  of  some  matters  of  detail.  They  have  been  retouched,  but  not  altered 
in  any  essential  particular. 

It  may  be  remarked  that  it  was  only  at  the  last  moment  that  amendments 
for  this  purpose  were  forthcoming.  The  order  of  the  day  of  the  first  meeting 
contained  none.  But,  during  the  course  of  the  meeting,  some  were  filed  by 
the  delegations  of  the  Netherlands,  Germany,  Austria-Hungary,  Russia  and 
Spain ;  and  these  were  followed  by  many  others,  emanating  from  the  delegations 
of  Japan,  Italy,  Cuba,  Denmark  and  Belgium.1 

These  amendments  had  reference  to  Articles  1,  2,  4,  5,  6,  13,  14,  17,  22,  23, 
27,  35,  45,  46,  52,  53  and  57.  Those,  however,  which  related  to  Article  57,  on 
the  treatment  of  interned  belligerents  and  the  care  of  wounded  in  neutral 
[20]  countries,  were  referred  to  the  second  subcommission,  which  was  charged 
with  the  study  of  all  questions  concerning  neutrality,  and  its  program 
already  included  the  proposal  to  add  to  the  Regulations  in  force  a  new  section 
on  the  treatment  of  neutral  persons  in  belligerent  territory. 

It  seemed  to  the  first  subcommission  that  the  questions  bearing  directly  on 
neutral  persons,  or  concerning  the  rights  and  duties  of  neutral  States,  should 
not  appear  in  Regulations  governing  the  relations  of  belligerents  with  each  other 
or  with  the  inhabitants  of  invaded  or  occupied  territory,  as  such  regulations  are 
intended  to  be  communicated  to  troops  in  the  shape  of  instructions  in  time  of 
war. 

Article  1.     German  amendment2 

The  amendment  proposed  by  the  German  delegation  to  Article  1  respecting 
the  laws,  rights  and  duties  of  war,  as  regards  the  militia  and  the  volunteer  corps, 
tended  to  exact  a  previous  notification  from  the  opposing  party  of  the  "fixed 
distinctive  emblem  recognisable  at  a  distance "  which  they  are  obliged  to 
carry. 

It  was  evident  from  the  discussion  that  the  proposed  addition  would  be 
considered  as  an  aggravation  of  the  present  regime,  by  reason  of  the  new  duties 
imposed  upon  the  belligerents  by  this  rule.  It  was  remarked  that  the  Powers 
do  not  notify  one  another  of  the  model  of  the  uniform  adopted  for  their  troops 
and  that  the  real  distinctive  mark  of  the  combatants  consists  in  the  open  carry- 
ing of  arms. 

The  amendment  was  rejected  by  23  votes  against  11. 

1  Annexes  2-15. 
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Article  2.    German  amendment 1 

This  amendment  related  to  risings  in  mass.  It  required  that,  .o  be  regarded 
as  belligerents,  the  population  of  a  territory  which  has  not  been  occupied  who, 
on  the  approach  of  the  enemy,  spontaneously  take  up  arms  to  resist  the  invading 
troops  without  having  had  time  to  organize  themselves  in  accordance  with 
Article  1,  must  respect  the  laws  and  customs  of  war  as  stipulated  in  the  old 
text,  and  also  carry  arms  openly. 

It  seemed  to  the  subcommission  that  this  amendment  had  no  other  effect 
than  to  make  the  original  text  more  definite  without  modifying  its  meaning  to 
the  prejudice  of  the  population  concerned. 

The  amendment  was  carried  by  30  votes  to  3,  with  2  delegations,  those  of 
Switzerland  and  Montenegro,  not  voting. 

The  first  of  these  delegations  explained  its  abstention  by  the  fear  that  the 
public  opinion  of  its  country  would  only  see  in  the  new  text  an  aggravation  of 
the  critical  conditions  existing  at  present. 

Article  4.    Japanese  amendment  *■ 

This  amendment,  like  the  following,  concerns  Chapter  II  relative  to  pris- 
oners of  war.  It  tended  to  add  to  objects  such  as  arms,  horses  and  military 
papers  which,  although  their  own  personal  property,  cannot  be  left  in  their 
possession,  all  other  objects  appropriate  for  military  use. 

It  cited  particularly  maps,  bicycles,  optical  instruments,  etc. 

The  amendment  was  rejected  by  29  votes  against  6. 

[21]  Article  5.    Cuban  amendment s 

The  Cuban  delegation  proposed  that  the  conditions  required  by  Article  5 
for  the  internment  of  prisoners  of  war  be  completed  by  a  clause  stipulating  that 
they  can  be  confined  "  only  while  the  circumstances  which  necessitate  the 
measure  continue  to  exist." 

This  addition  was  adopted  by  a  very  large  majority. 

Article  6.    Spanish  and  Japanese  amendments 4 

The  Spanish  delegation  proposed  in  the  first  place  to  modify  the  first  para- 
graph so  as  to  exempt  officers  who  are  prisoners  of  war  from  being  compelled 
to  work.  A  German  additional  amendment,  which  was  accepted  by  the  Spanish 
delegation,  provides,  in  favor  of  non-commissioned  officers,  that  prisoners  of 
war  can  only  be  employed  as  laborers  according  to  their  rank  as  well  as  accord- 
ing to  their  aptitude. 

These  changes  were  adopted  without  opposition,  as  well  as  an  amendment 
proposed  by  Japan  which  provided  that  "//  there  are  no  rates  in  force,"  the 
work  for  the  State  must  be  paid  for  "  at  a  rate  suitable  for  the  zvork  executed." 

A  second  amendment  presented  by  the  Spanish  delegation  had  for  its  object 
the  omission  in  the  last  paragraph  of  the  article  of  the  clause  relative  to  the 
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defalcation  of  the  expenses  of  their  maintenance.     It  was  rejected  by  23  votes 
against  12. 

Article  13a.    Japanese  proposition1 

The  Japanese  delegation  proposed  to  insert  after  Article  13  a  new 
Article  13a  as  follows: 

The  ressortissants  of  a  belligerent,  inhabiting  the  territory  of  the 
opposing  party  shall  not  be  interned  unless  the  exigencies  of  war  make  it 
necessary. 

An  Italian  amendment,2  approved  by  the  delegation  of  Japan,  proposed  to 
extend  this  provision  to  expulsions  in  mass. 

Two  important  objections  were  made  to  these  provisions:  the  first  had  ref- 
erence to  the  very  basis  of  the  Japanese  text,  since  it  would  follow,  a  contrario, 
that  a  non-belligerent  population  could  be  interned  in  mass,  without  previous 
trial  and  without  allegation  of  grievances,  under  the  pretext  of  the  exigencies 
of  war;  the  second  had  reference  to  the  Italian  addition  from  which  could  be 
deduced  the  lessening  in  time  of  war  of  the  right  which  each  State  possesses  at 
all  times  to  expel  aliens  from  its  territory. 

The  committee  of  examination  to  which  the  Japanese  proposition  had  been 
sent  was  almost  unanimously  in  favor  of  rejecting  it  because  of  the  great  dis- 
advantage which  would  be  presented  by  a  text  which  might  seem  to  aggravate 
the  rules  sanctioned  in  1899. 

The  Japanese  delegation  nevertheless  maintained  its  amendment  before  the 
subcommission,  and  in  consequence  a  new  discussion  took  place. 

It  was  remarked  that  according  to  the  principles  which  served  as  a  basis  for 
the  Convention  of  1899,  war  is  limited  to  the  belligerents  and  the  civil  popula- 
tion should  not  suffer  either  in  its  honor  or  its  family  rights,  in  private  property, 
religious  convictions  or  the  exercise  of  worship.  Under  the  appearance,  it  was 
said,  of  a  restriction  to  the  rights  of  belligerents,  the  Japanese  proposition  opens 
these  principles  to  question.  To  intern  an  inoffensive  inhabitant  is  to  deprive 
him  of  his  liberty  and  to  strike  his  interests.  Article  5  of  the  Regulations 
[22]  only  provides  internment  for  prisoners  and  Article  43  assures  to  the  civil 
population  the  maintenance  of  order  and  of  public  life  by  respect  for  the 
laws  in  force,  which  implies  an  interdiction  of  arbitrary  measures. 

The  Italian  delegation,  whose  amendment  was  only  subsidiary,  insisted  that 
expulsion  in  mass  be  forbidden  in  a  case  where  internment  in  mass  was  the 
consequence  of  military  exigencies ;  and  his  Excellency  Mr.  Beernaert,  who 
was  supported  by  General  Amourel,  maintained  that  the  right  of  expulsion 
belonging  to  each  particular  State ;  in  time  of  war  as  well  as  in  time  of  peace, 
is  for  the  local  legislation  to  regulate  and  not  for  a  world  conference. 

No  theoretical  solution  could  be  given  to  these  questions ;  nevertheless  the 
Japanese  amendment  and  the  Italian  subamendment  were  withdrawn  with  the 
understanding  that  the  discussion  to  which  they  gave  rise  should  be  entered  in 
the  minutes. 

Reservations  were  also  made  on  the  subject  by  the  delegation  of  Sweden 
in  the  minutes  of  the  following  meeting. 
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Article  14.   Japanese  and  Cuban  amendments ' 

Article  14  relative  to  the  information  bureau  for  prisoners  of  war  was  the 
subject  of  two  amendments  filed  by  the  delegations  of  Japan  and  Cuba,  which 
were  both,  adopted  by  the  subcommission  unanimously  without  discussion. 

The  first  inserts  after  the  second  sentence  of  the  first  paragraph  the  fol- 
lowing words : 

The  individual  return_shall  be  sent  to  the  Government  of  the  other  bel- 
ligerent after  the  conclusion  of  peace;  the  bureau  must  state  in  it  the  regi- 
mental number,  name  and  surname,  age,  place  of  origin,  rank,  unit,  date 
and  place  of  capture,  internment,  wounding  and  death,  as  well  as  any 
observations  of  a  special  character. 

The  second  relates  to  prisoners  released  on  parole,  exchanged  or  escaped, 
and  is  inserted  in  the  final  clauses  of  the  first  and  second  paragraphs,  which  are 
thus  made  to  read  as  follows: 

It  is  kept  informed  of  internments  and  transfers,  as  well  as  of  releases 
on  parole,  exchanges,  escapes,  admissions  into  hospital  and  deaths. 

It  is  likewise  the  function  of  the  information  bureau  to  receive  and 
collect  all  objects  of  personal  use,  valuables,  letters,  etc.,  found  on  the  field 
of  battle  or  left  by  prisoners  who  have  been  released  on  parole,  or 
exchanged,  or  who  have  escaped  or  died  in  hospitals  or  ambulances,  and  to 
forward  them  to  those  concerned. 

Article  17.    Japanese  amendment2 

The  amendment  proposed  by  the  Japanese  delegation  was  intended  to 
replace  Article  17  with  the  following  text : 

The  Government  will  grant,  if  necessary,  to  officers  who  are  prisoners 
in  its  hands,  a  suitable  pay,  the  amount  to  be  refunded  by  their  Government. 

This  change  was  due  to  a  desire  to  avoid  the  different  interpretations  which 
could  be  given  to  the  text  in  force,  and  to  the  necessity  of  making  more  precise 
the  definition  of  the  term  "  full  pay  "  in  that  text. 

The  new  wording,  however,  could  permit  a  Government  either  to  give  noth- 
ing or  to  grant  excessive  pay ;  and  it  was  therefore  sent  to  the  committee. 
[23]  The  committee,  after  acquainting  themselves  with  the  interpretations  that 
the  domestic  regulations  of  different  countries  give  to  the  phrase  "full 
pay,"  found  it  indispensable  to  omit  the  words  "if  necessary"  in  order  to  make 
the  article  obligatory. 

It  was  also  deemed  necessary,  for  the  sake  of  consistency,  to  take  into 
account  the  corresponding  article  of  the  Geneva  Convention  of  1906,  dealing 
with  the  salaries  of  the  medical  personnel  when  prisoners  (Chapter  III,  Article 
13),  which  secures  to  them  the  same  pay  and  allowances  from  the  captor  as  the 
latter  gives  to  persons  of  the  same  grade  in  his  own  army. 

In  consequence,  the  committee  proposed  to  the  subcommission  the  following 
formula : 

The  Government  will  grant  to  officers  who  are  prisoners  in  its  hands 

the  pay  to  which  officers  of  the  same  rank  of  its  army  are  entitled,  the 

amount  to  be  refunded  by  their  Government. 
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The  Japanese  delegation  has  not  concurred  in  this  text,  but  the  subcommis- 
sion  adopted  it  unanimously  with  the  exception  of  one  vote. 

Articles  22  and  44.    The  German  proposition.    The  Austro-Hungarian,  Neth- 
erland  and  Belgian  amendments  x 

The  amendment  offered  by  the  German  delegation,  especially  on  account  of 
the  Austro-Hungarian  amendment  attached  to  it,  gave  rise  to  lengthy  discus- 
sions in  the  subcommission  and  in  the  committee. 

The  German  delegation  proposed  to  insert  in  Chapter  I  of  Section  II  of 
the  Regulations,  between  the  22d  and  23d  articles,  a  new  article  worded  thus: 

New  Article  22a 

It  is  forbidden  to  compel  ressortissants  of  the  hostile  party  to  take 
part  in  the  operations  of  war  directed  against  their  own  country,  even  if 
they  were  enrolled  in  its  service  before  the  commencement  of  the  war. 

The  amendment  asked  by  the  delegation  of  Austria-Hungary  consists  in 
inserting  after  "  to  take  part "  the  words  "  as  combatants." 

The  new  German  proposal  was  a  development  of  the  principle  accepted  in 
1899,  as  regards  the  forced  participation  of  the  population  of  occupied  territory 
in  military  operations  against  their  country,  by  extending  to  all  ressortissants 
the  prohibition  of  which  the  Regulations  did  not  give  this  population  the  benefit. 
It  extended  it  even  to  foreign  subjects  who  might  have  been  in  the  service  of 
the  hostile  party  before  the  commencement  of  the  war. 

It  is  on  account  of  the  general  application  of  this  article  that  the  German 
delegation  believed  it  incumbent  upon  it  to  propose  its  insertion  in  Section  II 
of  the  Regulations,  relating  to  the  means  of  injuring  the  enemy,  and  the  omis- 
sion of  the  present  Article  44  in  Section  III  under  the  heading  of  "  Military 
authority  over  the  territory  of  the  hostile  State." 

The  committee  of  examination,  to  which  the  amendment  was  sent  after  a 
debate  in  the  subcommission,  accepted  the  German  text  without  objection, 
saving  a  slight  correction  of  form  at  the  end  of  the  article,  replacing  "  if  they 
were   enrolled   in   its  service "   by   the   wording   "  if   they   were   in   its   serv- 

ice.  .   .   . 
[24]   The  question  of  the  place  to  be  given  to  this  new  article  was  reserved  for 
the  drafting  committee  as  being  more  especially  within  its  competence. 

The  German  proposition  had  an  extensive  character;  the  Austro-Hungarian 
amendment  had  quite  a  different  meaning;  it  permitted  the  compulsion  of  the 
population  to  render  every  assistance  except  actual  fighting.  Its  aim  was  the 
employment  of  forced  guides  and  the  obligation  of  furnishing  military  informa- 
tion to  the  enemy.  The  delegation  of  Austria-Hungary,  which  had  taken  the 
initiative  in  this  addition,  desired  to  draw  a  clear  distinction  between  "  operations 
of  war!'  properly  so  called,  in  which  the  population  of  the  hostile  State  cannot 
be  compelled  to  take  part,  and  certain  "  military  services  "  which,  according  to 
it,  in  certain  cases,  a  belligerent  should  be  free  to  impose  on  the  inhabitants. 

It  is  on  this  subject  that  differences  arose  and  led  to  lengthy  debates  both 
in  the  subcommission  and  in  the  committee. 

The  Austro-Hungarian  point  of  view  was  not  shared  by  the  majority.    The 
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committee  reported,  on  the  contrary,  a  vote  favoring  in  principle  a  Netherland 
amendment  of  an  opposite  tendency  on  the  same  subject.  This  amendment  was 
worded  thus : 

Article  44a 

It  is  forbidden  to  force  the  population  of  occupied  territory  to  give 
information  concerning  their  own  army  or  the  means  of  defense  of  their 
country. 

These  two  amendments  came  again  before  the  subcommission  simultaneously 
and  general  discussion  was  renewed. 

It  entered  a  new  phase  following  a  proposal  of  the  delegation  of  Russia 
suggesting  acceptance  of  the  German  text  of  Article  22a,  without  the  Austro- 
Hungarian  addition,  and  placing  it  to  itself  in  a  new  chapter  under  Section  II. 
This  proposal  was  made  on  condition  that  the  old  text  of  Article  44  be  pre- 
served, instead  of  being  suppressed  as  the  German  delegation  had  proposed,  or 
replaced  by  the  new  Article  44a  as  proposed  by  the  Netherland  delegation.  This 
proposition  was  consented  to  by  the  German  and  Austro-Hungarian  delegations. 
On  the  other  hand,  another  attempt  at  agreement  combined  the  German  pro- 
posal 22a  and  the  Netherland  proposal  44a  in  a  single  text  as  follows: 

Replace  Article  44  (whatever  the  place  to  which  it  may  be  assigned) 
and  Article  44a  proposed  by  the  Netherland  delegation  by  the  following  text : 

It  is  forbidden  to  force  the  inhabitants  of  occupied  territory  to  take 
part  personally  either  directly  or  indirectly,  collectively  or  individually,  in 
military  operations  against  their  country  and  to  demand  of  them  informa- 
tion in  view  of  such  operations. 

After  a  long  discussion,  this  rendition,  which  was  proposed  by  the  Belgian 
delegation,  was  adopted  by  the  subcommission  by  a  majority  of  3  votes  (18 
against  15). 

This  small  majority  and  a  desire  to  reach  a  more  complete  agreement  led  the 
bureau  to  refer  the  question  to  the  committee  a  second  time.  After  a  new 
examination,  the  question  was  raised  whether  it  would  not  be  best  to  testify  to  the 
almost  unanimous  agreement  that  had  been  reached  on  the  German  proposal  by 
withdrawing  the  Belgian  amendment  that  combined  it  with  the  Netherland  amend- 
ment. As  the  delegation  of  Belgium  did  not  object  to  this,  the  committee  found 
two  alternatives  before  it;  on  the  one  hand,  the  adoption  pure  and  simple  of 
Article  22a,  with  or  without  addition  and  suppression  of  the  Article  44  now 
[25]  in  force;  on  the  other,  the  adoption  of  the  German  and  Netherland  amend- 
ments as  two  distinct  articles — 22a  and  44a. 

The  latter  solution  has  appeared  the  better,  with  two  changes  in  wording, 
to  wit:  "against  their  country"  in  place  of  "against  their  own  country,"  in 
Article  22a,  and  "  the  inhabitants  "  in  place  of  "  the  population  "  in  Article  44a, 
which  would  then  read:  "It  is  forbidden  to  force  the  inhabitants  of  occupied 
territory  to  furnish  information  about  the  hostile  army  or  its  means  of  defense." 

As  to  the  place  for  these  two  articles  in  the  Regulations,  the  committee 
thought  that  Article  22a  might  be  placed  in  Article  23  as  a  last  paragraph;  but 
that  it  was  for  the  drafting  committee  to  decide  that  point. 

Before  closing  the  discussion  relative  to  these  two  articles  the  President 
recalled  that  the  divergent  opinions  might  be  expressed  again  in  the  plenary 
session  of  the  Commission  at  the  time  of  the  definitive  vote. 
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Article  23.     German  amendment.1 

The  German  delegation  has  proposed  to  add  to  Article  23,  as  now  in  force,  a 
new  paragraph  thus  worded : 

(It  is  especially  forbidden)  "  to  declare  abolished,  suspended,  or  inadmissible 
the  private  claims  of  the  ressortissants  of  the  hostile  party." 

This  addition  was  considered  as  defining  in  very  felicitous  terms  one  of  the 
consequences  of  the  principles  admitted  in  1899.  It  was  approved  unanimously, 
with  a  slight  change  in  the  text  by  inserting  the  words  "  in  a  court  of  law  "  after 
the  word  "  inadmissible."  The  subcommission  did  not  admit  a  subsidiary  Rus- 
sian proposition  permitting  in  certain  cases,  during  war,  the  seizure  of  credits  or 
documents  belonging  to  the  enemy  which  might  enable  him  to  continue  hostilities. 

Article  27.    Greek  amendment. 

In  order  to  bring  the  recommendations  of  the  Second  Commission  into  har- 
mony with  those  of  the  Third  Commission  relating  to  naval  bombardments,  the 
delegation  of  Greece  took  the  initiative  in  proposing  the  inclusion  in  Article  27 
of  "  historic  monuments"  in  the  list  of  buildings  that  should  be  spared  as  far  as 
possible  in  case  of  bombardment. 

This  amendment  was  carried  unanimously. 

Article  35.    Netherland  amendment 2 

The  delegation  of  the  Netherlands  had  proposed  to  add  to  Article  35  a  new 
paragraph  worded  as  follows : 

The  capitulation  to  the  enemy  of  an  armed  force  is  not  obligatory  for 
the  detachments  of  that  armed  force  which  are  separated  from  it  by  such  a 
distance  that  they  have  preserved  a  liberty  of  action  sufficient  to  continue  the 
struggle  independently  of  the  main  body. 

This  amendment  was  withdrawn  in  the  first  meeting  of  the  committee.  It 
was  recognized  that  this  was  for  each  State  and  in  each  case  a  question  of  internal 
regulation. 

[26J  Article  45a.    Netherland  amendment 3 

There  was  withdrawn  also  after  discussion,  as  superfluous,  another  Nether- 
land amendment  to  follow  Article  45  by  a  new  article  worded  as  follows : 

It  is  forbidden  to  punish  an  inhabitant  of  an  occupied  territory  by 
death  without  a  sentence  of  a  war  council. 

This  sentence  must  be  sanctioned  before  it  is  executed  by  the  commander 
in  chief  of  the  army. 

The  committee  believes  that  this  new  text  might  be  considered  as  restrictive 
of  the  principles  admitted  in  1899,  according  to  which  the  lives  of  the  inhabitants 
must  always  be  respected,  and  non-belligerents  are  guaranteed  against  all  abuse 
by  other  more  extensive  provisions. 
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Article  46.    Austro-Hungarian  amendment l 

The  committee  considered  also  as  possibly  reacting  against  the  rules  estab- 
lished in  1899  the  amendment  relative  to  Article  45  proposed  by  the  delegation 
of  Austria-Hungary.  Its  intent  was  to  precede  the  clause  relative  to  the  respect 
for  private  property  by  the  words  "  in  principle." 

This  addition  did  not  tend  in  any  way,  in  the  opinion  of  its  authors,  to 
invalidate  the  intent  of  the  present  text,  but  simply  to  place  its  construction  in 
harmony  with  the  restrictions  contained  in  other  articles  and  notably  in  Article  53. 

The  proposition  was  nevertheless  withdrawn. 

Article  52.    Russian  amendment2 

During  the  fourth  meeting  of  the  subcommission,  his  Excellency  Mr. 
Tcharykow  proposed  to  complete  Article  52  by  a  provision  that  commanders 
of  military  forces,  when  in  occupied  territory,  should  be  authorized  to  provide, 
as  soon  as  possible  during  the  continuance  of  hostilities,  for  the  redemption  of 
receipts  given  for  contributions  in  kind  called  for  by  the  needs  of  the  army  of 
occupation. 

This  new  proposal  was  sent  to  the  committee,  where  it  was  recognized  as 
being  within  the  spirit  of  Article  52.  After  a  short  discussion  with  a  view  to 
avoid  the  term  "  redemption,"  agreement  was  reached  on  the  following  text  to 
become  the  last  paragraph  of  Article  52 : 

Contributions  in  kind  shall,  as  far  as  possible,  be  paid  for  in  cash;  if 
not,  a  receipt  shall  be  given,  and  payment  shall  be  arranged  as  soon  as 
possible. 

Article  53.    Austro-Hungarian  amendment  and  Russian  subamendment 3 

The  delegation  of  Austria-Hungary  proposed  to  complete  the  provisions  of 
Article  53  relative  to  the  seizure  of  means  of  transportation  and  communication  by 
adding  the  words  "  on  land,  at  sea,  and  in  the  air." 

The  wording  proposed  was  as  follows : 

Railway  plant,  telegraphs,  steamships  and  other  vessels,  vehicles  of  all 
[27]  kinds,  in  a  word,  all  means  of  communication  operated  on  land,  at  sea  and 
in  the  air  for  the  transmission  of  persons,  things,  and  news,  as  well  as 
depots  of  arms  and,  generally,  all  kinds  of  munitions  of  war,  even  though 
belonging  to  companies  or  to  private  persons,  are  likewise  material  which 
may  serve  for  military  operations,  but  they  must  be  restored  and  compensa- 
tion fixed  when  peace  is  made. 

The  delegation  of  Russia  asked,  besides,  to  add  to  the  enumeration  in  this 
text  the  words  "  as  well  as  teams,  saddle  animals,  draft  and  pack  animals  "  after 
the  words  "  vehicles  of  all  kinds."  This  addition  was  suggested  as  being  analogous 
with  Articles  14  and  17  of  the  new  Geneva  Convention  of  1906,  which  mentions 
teams  at  the  same  time  as  vehicles. 

The  delegation  of  Austria-Hungary  accepted  this  amendment. 

While  fully  appreciating  the  need  of  defining  as  precisely  as  possible  the 
scope  of  the  text,  the  committee  thought  that  such  a  nomenclature  might  cause 
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inconvenience,  as  any  enumeration  is  unsafe  because  incomplete.  It  was  believed 
preferable  to  adopt  a  general  formula  not  lending  itself  to  any  ambiguity,  and 
thus  worded :  "  All  means  of  communication  and  of  transport."  The  military 
delegate  of  Russia  himself  agreed  with  this  way  of  looking  at  the  matter,  on 
condition  that  the  text  as  proposed  could  not  have  a  restricted  meaning,  and  it 
was  approved  unanimously.  The  second  paragraph  of  Article  53  would  com- 
mence then  with  the  words:  All  means  of  communication  and  of  transport 
operated  on  land,  at  sea  and  in  the  air,  etc. 

At  this  point  the  military  delegate  of  Japan  referred  to  the  reservations 
which  had  been  stated  by  his  delegation  in  the  subcommission  concerning  the 
addition  of  the  words  "  at  sea,"  as  such  a  provision  appeared  to  him  to  trench 
upon  the  program  of  the  Fourth  Commission.  However,  the  committee  con- 
sidered it  advisable  to  retain  them,  as  the  right  of  maritime  capture  is  applicable 
in  land  warfare  in  the  case  of  ships  seized  in  a  port  by  a  body  of  troops,  espe- 
cially as  regards  those  destined  for  river  navigation. 

The  amendment  relating  to  Article  53  led  the  senior  delegate  of  Switzerland 
to  inquire  whether  its  provisions  can  be  taken  to  apply  to  the  property  of  neutral 
persons  domiciled  in  belligerent  territory. 

The  committee  was  of  the  opinion  that  this  question  was  included  in  the 
program  of  the  second  subcommission ;  it  was  already  occupied  with  a  German 
proposal  regarding  the  treatment  of  neutral  persons,1  and  the  first  subcommission 
had  sent  to  it  all  the  matters  relative  to  neutrals  comprised  in  the  fourth  section 
of  the  Regulations  (Articles  57  to  60),  as  not  being  properly  placed  in  instruc- 
tions intended  for  troops. 

Article  53.   Danish  amendment 2 

A  second  amendment  relating  to  the  same  article,  and  moved  by  the  delega- 
tion of  Denmark,  proposed  to  insert  at  the  end  of  the  1899  text  the  following 
provisions : 

Submarine  cables  connecting  an  occupied  or  enemy  territory  with  a 

neutral  territory  shall  not  be  seized  nor  destroyed  except  when  absolute 

necessity  requires.    They  must  likewise  be  restored  and  compensation  fixed 

when  peace  is  made. 

When  this  amendment  first  came  up  for  discussion,  the  delegation  of  Great 
Britain  asked  for  an  adjournment  of  its  discussion,  but  at  a  later  session  dis- 
claimed having  any  objection  to  its  adoption.     It  was  then  carried  without  any 

opposition. 
[28]  To  the  amendments  proposed  to  the  Regulations  of  1899,  within  the  scope 

of  the  program  of  the  first  subcommission,  there  was  added  a  new  proposi- 
tion by  the  German  delegation : 8 

INDEMNIFICATION   FOR  VIOLATION  OF  THE  HAGUE  REGULA- 
TIONS RESPECTING  THE  LAWS  AND  CUSTOMS  OF 
WAR  ON  LAND 

Article  1 

A  belligerent  party  which  shall  violate  the  provisions  of  these  Regula- 
tions to  the  prejudice  of  neutral  persons  shall  be  liable  to  indemnify  those 
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persons  for  the  wrong  done  them.  It  shall  be  responsible  for  all  acts  com- 
mitted by  persons  forming  part  of  its  armed  forces.  The  estimation  of  the 
damage  caused  and  the  indemnity  to  be  paid,  unless  immediate  indemnifica- 
tion in  cash  has  been  provided,  may  be  postponed,  if  the  belligerent  party 
considers  that  such  estimate  is  incompatible,  for  the  time  being,  with  military 
operations. 

Article  2 

In  case  of  violation  to  the  prejudice  of  the  hostile  party,  the  question 
of  indemnity  will  be  settled  at  the  conclusion  of  peace. 

This  interesting  proposition  was  calculated  to  give  a  sanction  to  the  require- 
ments laid  down  by  the  First  Peace  Conference,  which  it  is  the  duty  of  the  second 
commission  to  complete  and  make  precise.  As  the  provisions  of  the  Regulations 
respecting  the  laws  and  customs  of  war  must  be  observed  not  only  by  the  com- 
manders of  belligerent  armies,  but,  in  general,  by  all  officers,  commissioned  and 
non-commissioned,  and  soldiers,  the  German  delegation  thought  it  well  to  propose 
that  the  Convention  should  extend  to  the  law  of  nations,  in  all  cases  of  infraction 
of  the  Regulations,  the  principle  of  private  law  according  to  which  the  master  is 
responsible  for  his  subordinates  or  agents. 

The  principle  of  the  German  proposition  did  not  meet  with  objection.  But 
a  discussion  occurred  on  the  subject  of  the  distinction  it  made  between  the  popu- 
lations of  belligerent  States  and  those  of  neutral  States.  In  both  cases,  it  was 
said,  there  is  a  violation  of  rights  and,  at  least  as  a  rule,  the  reparation  should  be 
the  same.  Now,  with  respect  to  the  former,  the  text  proposed  limits  itself  to  say- 
ing that  the  "  questions "  concerning  them  must  be  settled  when  peace  is  ar- 
ranged ;  therefore,  no  right  is  recognized  in  them. 

The  military  delegate  of  Germany  declared  that  he  by  no  means  intended  to 
make  any  difference  in  legal  right  between  "  neutral  persons  "  and  "  persons  of  the 
hostile  party,"  the  text  proposed  having  no  other  purpose  than  to  regulate  the 
method  of  paying  the  indemnities.    There  had  therefore  been  a  misunderstanding. 

The  committee  came  to  the  conclusion  that  it  was  best  to  retain  only  the  first 
part  of  the  proposition  and  to  give  it  the  following  form: 

A  belligerent  party  which  shall  violate  the  provisions  of  the  present 
Regulations  shall,  if  the  case  demands,  be  liable  to  pay  compensation.  It 
shall  be  responsible  for  all  acts  committed  by  persons  forming  part  of  its 
armed  forces.1 

The  commission  will  enact  in  this  regard  in  plenary  session,  and  the  new 
wording  decided  upon  will  be  revised  by  the  General  Drafting  Committee. 

Before  the  closing  of  the  discussion  relative  to  the  regulations  of  the  laws 

and  customs  of  war,  his  Excellency   Lieutenant   General   Jonkheer  den 

[29]  Beer  Poortugael  begged  to  remark  that  the  Netherland  delegation  had  had 

the  intention  of  proposing  an  addition  to  Article  5  to  the  effect  that  prisoners 
of  war  cannot  be  put  to  death : 

1.  Except  in  case  of  resistance  or  attempt  to  escape. 

2.  Except  after  a  sentence  for  crimes  or  acts  punishable  by  death  in 
virtue  of  the  civil  or  military  laws  of  the  country  that  has  made  them 
prisoners. 

This  amendment  was  abandoned  because  the  prohibition  which  it  had  in  view 
1  Annex  16. 
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was  already  contained  in  Article  4,  the  second  paragraph  of  which  required  that 
"prisoners  of  zvar  must  be  humanely  treated." 

The  last  meeting  of  the  first  subcommission  was  devoted  to  the  second  ques- 
tion contained  on  its  program. 

DECLARATION  OF  1899.     RENEWAL  OF  THE  DECLARATION  ON 

THE  PROHIBITION  AGAINST  LAUNCHING  PROJECTILES 

AND  EXPLOSIVES  FROM  BALLOONS 

This  declaration,  which  was  made  only  for  a  period  of  five  years,  having 
expired,  the  delegation  of  Belgium,  which  undertook  to  move  its  readoption  1 
stated  it  in  the  same  terms  as  in  1899: 

The  contracting  Powers  agree,  for  a  term  of  five  years,  to  forbid  the 
throwing  of  projectiles  and  explosives  from  balloons  or  by  other  new 
methods  of  similar  nature. 

The  present  Declaration  is  only  binding  on  the  contracting  Powers  in 
case  of  war  between  two  or  more  of  them. 

It  shall  cease  to  be  binding  from  the  time  when,  in  a  war  between  the  con- 
tracting Powers,  one  of  the  belligerents  is  joined  by  a  non-contracting  Power. 

Xon-signatory  Powers  may  adhere  to  the  present  Declaration. 

For  this  purpose  they  must  make  their  adhesion  known  to  the  contract- 
ing Powers  by  means  of  a  written  notification  addressed  to  the  Netherland 
Government,  and  by  it  communicated  to  all  the  other  contracting  Powers. 

In  the  event  of  one  of  the  high  contracting  Parties  denouncing  the 
present  Declaration,  such  denunciation  shall  not  take  effect  until  a  year  after 
the  notification  made  in  writing  to  the  Netherland  Government,  and  by  it 
forthwith  communicated  to  all  the  other  contracting  Powers. 

This  denunciation  shall  have  effect  only  in  regard  to  the  notifying 
Power. 

Besides,  the  subcommission  had  before  it  two  subsidiary  amendments  pro- 
posed by  the  delegations  of  Russia  and  Italy  in  case  the  main  proposition 
should  not  be  adopted. 

The  Russian  amendment  was  to  replace  the  general  and  temporary  prohibi- 
tion formulated  in  the  above  text  by  a  certain  number  of  permanent  restrictions, 
prohibiting  the  throwing  of  projectiles  or  explosives  from  balloons  against  unde- 
fended towns,  villages,  houses  or  buildings.  That  prohibition,  as  it  relates 
to  means  of  injuring  the  enemy,  would  properly  be  inserted  where  these  matters 
are  dealt  with  in  the  first  chapter  of  the  second  section  of  the  Regulations  of  1899, 
and  it  would  suffice  to  complete  Article  25  by  wording  it  as  follows : 

It  is  forbidden  to  attack  or  bombard,  by  artillery  or  by  throwing  pro- 
[30]  jectiles  or  explosives  from  balloons  or  by  the  aid  of  other  new  methods 
of  a  similar  nature,  towns,  villages,  dwellings  or  buildings  that  are  not  de- 
fended and  do  not  contain  establishments  or  depots  that  can  be  utilized  by 
the  enemy  for  purposes  of  the  war. 

The  amendment  proposed  by  the  Italian  delegation  was  to  the  same  effect 
as  the  Russian,  and  its  provisions  were  intended  to  be  permanent,  whereas  the 
main  proposition  carried  a  time  limit  of  five  years.     It  further  required  that  a 
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balloon,  if  employed  in  operations  of  war,  must  be  dirigible  and  manned  by  a 
military  crew.    It  was  thus  worded : 

1 

It  is  forbidden  to  throw  projectiles  and  explosives  from  balloons  that 
are  not  dirigible  and  manned  by  a  military  crew. 

2 

Bombardment  by  military  balloons  is  subject  to  the  same  restrictions 
accepted  for  land  and  sea  warfare,  in  so  far  as  this  is  compatible  with  the 
new  method  of  fighting. 

The  discussion  first  centered  on  the  text  proposed  by  the  delegation  of 
Belgium.  The  delegations  of  Austria-Hungary,  China,  Great  Britain,  Greece, 
Portugal  and  Turkey  declared  themselves  in  favor  of  it,  while  the  French  dele- 
gation felt  obliged  to  withhold  its  support. 

This  delegation  said  that  in  its  opinion  the  humanitarian  provisions  advo- 
cated by  the  Belgian  delegation  were  already  contained  in  Articles  25  and  27 
of  the  Regulations  of  1899  on  the  laws  and  customs  of  war  on  land,  which  forbid 
"  to  attack  or  bombard  towns,  villages,  dwellings  or  buildings  that  are  not  de- 
fended" and  require  that  in  sieges  and  bombardments  all  necessary  stepsmust 
be  taken  to  spare  as  far  as  possible  the  localities  and  edifices  that  it  is  particu- 
larly desired  to  protect.  It  is  because  of  the  essential  idea  that  it  is  necessary 
above  all  to  assure  their  protection,  without  having  any  question  as  to  the  mode 
of  discharging  projectiles  enter  into  the  matter,  that  the  French  delegation  thought 
it  could  not  support  a  renewal  of  the  Declaration  of  1899. 

The  Belgian  proposal  was  carried  by  29  votes,  2  of  these  being  conditional  on 
unanimity,  to  6;  10  countries  not  being  represented. 

On  the  request  of  the  delegation  of  Italy,  its  subsidiary  amendment,  which 
was  supported  by  the  Russian  delegation,  was  also  put  to  vote  under  reserve  of 
the  vote  already  taken.  On  account  of  the  distinct  character  of  its  two  articles, 
the  German  delegation  asked  that  they  be  separated,  observing,  as  regards  the 
first,  that  it  was  possible  to  throw  projectiles  from  non-dirigible  balloons,  and 
further,  that  there  was  no  connection  between  the  power  to  direct  balloons  and 
that  of  throwing  projectiles  from  them. 

The  first  article  of  the  Italian  amendment  was  carried  by  21  votes  to  8, 
with  6  abstentions. 

After  this  vote,  a  remark  was  made  with  a  view  to  establish  that  it  was 
not  to  be  taken  as  filling  a  gap  in  the  old  Article  25,  as  the  prohibitions  already 
contained  in  that  article  apply  generally  to  throwing  projectiles  in  any  manner 
whatever  against  undefended  towns,  villages,  etc. 

After  an  exchange  of  views  on  this  subject,  it  was  recognized  that  the  second 
provision  related  to  Article  25  and  that  it  should  be  inserted  there,  while  the 

main  declaration  should  be  preserved  in  the  form  in  which  it  was  voted. 
[31]  Article  2  of  the  Italian  amendment  was  then  put  to  vote  and  carried  by  31 

votes  to  1,  with  3  not  voting. 

The  Convention  of  1899  and  the  Regulations  with  respect  to  the  laws  and 
customs  of  war  on  land  were  also  supplemented  by  two  other  Declarations — one 
prohibiting  "  the  use  of  bullets  which  expand  or  flatten  easily  in  the  human 
body,"  and  the  other  "  the  use  of  projectiles  that  have  for  their  sole  object  the 
diffusion  of  asphyxiating  or  deleterious  gases." 


SECOND  MEETING,  AUGUST  14,  1907:  ANNEX  29 

As  no  State  had  asked  for  a  revision  of  these  two  Declarations,  the  subcom- 
mission  was  of  the  opinion  that  any  discussion  thereof  would  be  out  of  order. 
They  had  been  concluded  for  an  indefinite  term,  and  can  be  denounced  only  by 
giving  one  year's  notice  in  advance.  No  Power  has  expressed  such  an  inten- 
tion. Moreover,  their  modification  or  abrogation  does  not  appear  in  the  program, 
and  the  proposition  of  the  United  States  looking  to  a  prohibition  of  "  bullets  that 
inflict  unnecessarily  cruel  wounds,  such  as  explosive  bullets  and,  in  general,  every 
kind  of  bullet  that  exceeds  the  limit  necessary  for  placing  a  man  immediately 
'  hors  de  combat' "  *  has  no  connection  therewith. 

Great  Britain,  which  did  not  sign  these  two  Declarations  in  1899,  has 
announced  through  its  delegation  that  it  was  adhering  to  both.  The  delegation 
of  Portugal  also  has  announced  that  its  Government  will  sign  the  first  one. 

It  was  particularly  agreeable  to  the  subcommission  to  record  these  important 
adhesions  at  the  moment  of  terminating  its  labors  and,  before  declaring  its  task 
accomplished,  the  President  took  occasion  to  felicitate  the  Conference. 

The  observations  contained  in  the  present  report  will  permit  the  Second 
Commission  to  render  an  account  of  the  work  of  the  first  subcommission  and  of 
the  results  arrived  at  by  the  latter,  with  a  view  to  completing  and  interpreting 
the  provisions  adopted  by  the  First  Conference.  It  is  for  the  Commission  now 
to  pass  upon  these  results. 
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His  Excellency  Mr.  Beernaert  presiding. 

The  meeting  is  opened  at  10:40  o'clock. 

The  minutes  of  the  second  meeting  are  adopted. 

The  President  speaks  as  follows : 

The  Conference  has  already  in  plenary  meeting  approved  the  work  of  your 
first  subcommission  the  same  as  you  yourselves  had  approved  it. 

We  have  now  to  begin  the  second  part  of  our  task  by  the  examination  of  the 
questions  which  our  second  subcommission  has  had  to  study. 

It  seemed  especially  fitting  that  Mr.  Asser  should  preside  over  the  assembly 
to-day  and  I  urged  him  to  do  so,  but  my  efforts  were  in  vain.  At  least,  I  am  thus 
afforded  the  very  great  pleasure  of  rendering  homage  to  the  proved  science  and 
impartiality  with  which  he  has  directed  our  debates.  Happy  are  the  assemblies 
well  presided  over !  Mr.  Asser  is  of  those  regarding  whom  all  the  forms  of  praise 
have  been  exhausted,  but  it  will  be  permitted  me  to  thank  him  cordially  in  the 
name  of  all.     {Loud  applause.) 

Three  reports  are  on  the  order  of  the  day  and  they  sum  up  with  talent  and 
clearness  the  questions  on  which  you  have  to  decide. 

First  is  that  of  Mr.  Louis  Renault  on  the  opening  of  hostilities.1  Can  war 
break  out  suddenly  without  previous  notice  at  the  risk  of  taking  everybody 
unawares,  or  is  it  necessary  to  give  a  formal  notification,  stating  the  reasons. 
Moreover,  is  it  necessary  that  neutrals  be  notified  and  how?  On  both  sides  is  it 
desirable  that  there  should  be  a  given  period  of  time  between  the  notification  and 
the  opening  of  hostilities,  and  in  order  that  the  neutrals  may  be  held  to  discharge 
their  duties  ? 

On  both  points  there  were  differences  of  view  within  your  subcommission. 
We  were  unanimous  in  holding  that  war  should  be  formally  declared  and  that  the 
motives  should  be  stated,  but  the  majority  held  that  the  granting  of  a  period  of 
grace  was  inconsistent  with  military  exigencies  of  the  present  day  (16  votes 
against  13  with  5  abstentions),  and  it  was  even  decided  that  it  was  not 
[33]  necessary  that  the  neutral  States  should  receive  notice  of  the  opening  of 
hostilities  if  it  were  certain  that  they  were  aware  of  the  existence  of  the 
state  of  war. 

This  discussion  is  analyzed  in  Mr.  Renault's  report  with  his  usual  clearness 
and  as  all  of  you  have  it  before  you  it  would  appear  to  be  useless  to  reread  it. 
You  have  only  to  pass  upon  the  two  articles  of  the  draft  Regulations  2  and  I 
believe  it  necessary  to  read  them  to  you.  again. 
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DRAFT  REGULATIONS  ON  THE  OPENING  OF  HOSTILITIES 

I.  The  contracting  Powers  recognize  that  hostilitites  between  themselves  must  not 
commence  without  a  previous  and  explicit  warning,  in  the  form  either  of  a  reasoned 
declaration  of  war  or  of  an  ultimatum  with  conditional  declaration  of  war. 

II.  The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers  without 
delay,  and  shall  not  take  effect  in  regard  to  them  until  after  the  receipt  of  a  notification, 
which  may,  however,  be  given  by  telegraph.  However,  it  is  understood  that  neutral  Powers 
cannot  rely  on  the  absence  of  notification  if  it  is  clearly  established  that  they  were  in  fact 
aware  of  the  existence  of  a  state  of  war. 

No  objections  being  raised  to  this  text,  the  President  declares  it  adopted. 

The  President  declares  that  the  order  of  the  day  calls  next  for  the  examina- 
tion of  two  notable  reports  presented  by  Colonel  Borel  on  the  rights  and  duties 
of  neutral  States  on  land  and  on  the  treatment  of  neutrals  in  the  territory  of 
belligerents. 

The  first  of  these  reports  1  has  treated  of  the  rights  and  duties  of  neutral 
States.  This  question  was  not  taken  up  in  its  entirety  either  by  the  Brussels 
Conference  or  by  the  first  meeting  of  The  Hague,  and  in  the  regulations  of  the 
laws  of  war  there  were  inserted  only  a  few  provisions  bearing  upon  it. 

The  work  submitted  to  us  will  render  a  signal  service  to  all  the  States  and 
more  especially  to  the  small  ones.  They  will  know  beforehand  their  rights  and 
duties  and  will  avoid  the  difficulties  that  formerly  arose  whenever  war  awoke 
interests  and  desires. 

The  draft  arrangement  concerning  the  rights  and  duties  of  neutral  States  on 
land,  presented  by  the  committee  of  examination  of  the  second  subcommission 2 
is  submitted  for  discussion. 

Article  1,  providing  that  the  territory  of  neutral  States  is  inviolable,  is 
approved  without  discussion. 

The  same  applies  to  Article  2,  thus  worded: 

Belligerents  are  forbidden  to  move  troops  or  convoys  of  either  munitions  of  war  or 
supplies  across  the  territory  of  a  neutral  State. 

[34]  The  President  reads  Article  3: 

Belligerents  are  likewise  forbidden : 

a.  to  erect  on  the  territory  of  a  neutral  State  a  wireless  telegraph  station  or  any  other 
apparatus  for  the  purpose  of  communicating  with  the  belligerent  forces  on  land  or  sea; 

b.  to  use  any  installation  of  this  kind  established  by  them  before  the  war  on  the 
territory   of   a   neutral    State. 

Colonel  Michelson  reads  the  following  declaration: 

The  delegation  of  Russia  has  the  honor  to  declare,  concerning  Article  3,  that 
it  will  accept  the  first  paragraph  a. 

As  to  the  second  paragraph  b  of  this  article,  first  of  all,  the  wording  seems 
to  us  very  obscure :  does  it  treat  of  radiotelegraphic  installations  only  or  of  tele- 
graphic installations  in  general?  If  it  is  a  question  of  telegraphic  installations 
in  general,  paragraph  b  will  be,  in  our  opinion,  in  direct  contradiction  with  the 
meaning  of  Article  8.  In  fact,  if  paragraph  b  of  Article  3,  and  Article  8  should 
function  simultaneously,  it  would  necessarily  result  that  the  same  belligerent,  by 
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virtue  of  Article  8,  would  have  the  right  to  employ  telegraphic  installations 
belonging,  on  the  territory  of  a  neutral  State,  to  this  neutral,  and  at  the  same  time, 
by  virtue  of  the  prohibition  contained  in  paragraph  b,  would  not  have  the  right 
to  use  on  this  same  territory  installations  which  might  be  his,  the  belligerent's, 
own  property,  a  result  which  would  seem  to  us  at  the  least  abnormal. 

Besides,  gentlemen,  it  will  always  be  difficult  if  not  impossible  to  prove  that 
installations  for  telegraphic  communication  established  in  time  of  peace  on  foreign 
territory  by  a  Government  or  by  grantees  and  ressortissants  of  a  State  which  has 
become  belligerent,  may  have  been  constructed  solely  with  a  view  to  war.  These 
installations  will  have  in  the  majority  of  cases  an  absolutely  pacific  character  and 
will  serve  commercial  ends  the  benefits  of  which  will  be  enjoyed  not  only  by  the 
countries  become  belligerent  but  also  by  all  the  other  neutral  countries.  The 
neutral  State  which  grants  a  telegraph  concession  to  foreign  subjects  naturally 
always  derives  some  advantages  therefrom.  The  prohibitive  character  of  para- 
graph b  would  deprive  it  of  these  advantages,  would  have  then  disadvantageous 
consequences  for  the  neutrals  themselves,  and  would  without  doubt  interrupt  the 
peaceful  and  normal  development  of  the  international  telegraphic  and  radio- 
telegraphic  system,  so  necessary  to  the  civilization  of  the  entire  world. 

I  ask  permission,  gentlemen,  to  elucidate  the  considerations  mentioned  by  an 
example,  taken,  so  to  speak,  from  life.  There  exists  at  this  moment  more  than 
one  telegraph  line  under  foreign  control  and  ownership  which  crosses  my  country 
and  has  stations  there.  Thus,  the  English  telegraph  line,  called  the  Indo-European, 
passes  over  Southern  Russia  for  hundreds  of  kilometers. 

Supposing  that  paragraph  b  of  Article  3  were  adopted  together  with  Article  8, 
and  supposing  that  a  war  should  break  out  between  England  and  any  other  country 
whatsoever,  Russia  would  then  be  obligated,  by  virtue  of  Article  b  in  its  present 
wording,  sustained  besides  by  the  stipulations  of  Article  5,  to  close  this  line  to 
the  use  of  Great  Britain,  and,  on  the  other  hand,  by  virtue  of  Article  8,  she  would 
be  obligated  to  open  this  same  line  to  the  use  of  the  adverse  party,  a  condition 
of  affairs  which  presents  itself  as  absolutely  inadmissible,  practically  impossible 
of  execution,  and,  besides,  contrary  to  the  very  principle  of  impartial  neu- 
trality. 
[35]  The  President  asks  Colonel  Michelson  if,  as  an  expression  of  these  ob- 
servations, he  proposes  an  amendment. 

His  Excellency  Mr.  Tcharykow  remarks  simply  that  the  delegation  of  Rus- 
sia will  be  unable  to  vote  upon  Article  3  in  its  present  form. 

The  Reporter  calls  attention  to  the  fact  that  the  objections  raised  by  the 
delegation  of  Russia  appear  to  be  hardly  justified  in  view  of  the  text  of  Article  3, 
and  the  commentary  devoted  thereto  in  the  report.  What  is  referred  to  in  Article 
3,  letter  b,  is  the  supposition  of  a  military  servitude  conceded  in  time  of  peace  by 
one  State  to  another  and  permitting  the  latter  to  install  on  the  territory  of  the 
former  stations  or  other  apparatus  for  its  exclusive  use.  In  case  of  war  a  mili- 
tary installation  of  this  kind  could  not  be  used,  on  neutral  territory,  by  the  bel- 
ligerent State  which  would  have  established  it  there  previously. 

On  the  other  hand,  the  lines  established  by  foreign  companies,  or  even  by 
foreign  States,  and  designed  for  public  service,  escape  the  application  of  Article 
3,  letter  b,  and  are  governed  by  Article  8  of  the  draft. 

His  Excellency  Lord  Reay  declares  that  he  accepts  without  exception,  in  the 
name  of  the  British  delegation,  the  interpretation  just  given  by  Colonel  Borel 
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on  the  subject  of  Article  3.     He  asks  that  it  be  made  a  matter  of  record  in  the 
minutes  and  adheres  under  this  reservation  to  the  text  under  discussion. 

Colonel  Michtlson  would  prefer  to  have  all  ambiguity  in  regard  to  this 
article  dispelled  by  modifying  its  wording. 

His  Excellency  Mr.  Tcharykow  states  that  he  reserves  the  right  to  present 
an  amendment  later.1 

Under  these  conditions  the  President  declares  Article  3  provisionally  re- 
served. 

Article  4 

Corps  of  combatants  cannot  be  formed  nor  recruiting  agencies  opened  on  the  territory 
of  a  neutral  State  to  assist  the  belligerents. 

The  Japanese  delegation  had  proposed  an  amendment  tending  to  forbid 
also  the  establishment  of  bases  of  supplies,  but  it  did  not  return  to  it  and  the 
above  text  is  adopted  unchanged. 

The  President  reads  Article  5  whose  text  is  as  follows: 

Article  5 

The  neutral  State  must  not  allow  any  of  the  acts  referred  to  in  Articles  2  to  4  to 
occur  on  its  territory. 

It  is  not  called  upon  to  suppress  acts  in  violation  of  neutrality  unless  the  said  acts 
have  been  committed  on  its  own  territory. 

The  delegation  of  Japan  not  taking  up  again  its  proposal  relative  to  the 
extension  of  the  obligation  of  the  neutral  State  to  the  territories  where  it  has 
jurisdiction,  this  text  is  adopted  without  further  remark. 

Article  6 
The  responsibility  of  a  neutral  State  is  not  engaged  by  the  fact  of  persons  crossing 
the  frontier  separately  to  offer  their  services  to  one  of  the  belligerents. 

His  Excellency  Rechid  Bey  asks  what  will  be  the  limit  assigned  to  these 
frontier  passages.    He  refers  to  the  case  of  individuals  who,  after  having  crossed 

separately,  would  unite  on  the  other  side. 
[36]  The   Reporter  calls   attention  to  the  commentary   especially   devoted   to 

Article  6  in  the  report.  What  the  project  prohibits,  what  the  neutral  State 
must  prevent,  is  the  formation  or  organization  of  corps  or  bands  on  its  territory. 
It  is  there  that  the  necessary  criterion  must  be  found  to  appreciate  hypotheses  such 
as  that  assumed  by  his  Excellency  the  delegate  of  Turkey.  If  individuals  crossing 
the  frontier  or  preparing  to  cross  it,  their  number,  their  attitude,  their  continuous 
marching  past,  or  other  circumstances,  permit  of  proving  the  existence  of  an 
organization  which  until  then  may  have  escaped  the  surveillance  of  the  authorities, 
the  neutral  State  must  do  its  utmost  to  arrest  the  formation  of  such  bands  on  its 
territory.  On  the  other  hand,  what  the  individuals  who  have  crossed  the  frontier 
separately  do  beyond  the  frontier  engages  in  no  way  the  responsibility  of  the 
neutral  State,  which  is  bound  to  suppress  only  the  acts  committed  on  its  own 
territory. 

Article  7 
A  neutral  State  is  not  called  upon  to  prevent  the  export  or  transport,  on  behalf  of  one 
or  other  of  the  belligerents,  of  arms,  munitions  of  war,  or,  in  general,  of  anything  which 
can  be  of  use  to  an  army  or  a  fleet. 

The  President  thinks  that  certain  passages  of  the  report,  in  so  far  as  con- 
cern Article  7  as  well  as  Article  68,  might  seem  a  little  excessive  and  he  calls  the 
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attention  of  the  assembly  and  especially  that  of  the  Reporter  to  it.  The  latter 
declares  that  as  the  passages  pointed  out  contain  nothing  essential,  he  will  suppress 
them.    Under  these  conditions  Article  7  is  adopted  without  further  remark. 

Article  8 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict  the  use  on  behalf  of  the 
belligerents  of  telegraph  or  telephone  cables  or  of  wireless  telegraphy  apparatus  belonging 
to  it  or  to  companies  or  private  individuals. 

The  President  recalls  that  his  Excellency  Lord  Reay  requested,  as  stated 
in  the  report  of  Colonel  Borel,  "  that  it  be  specified  that  the  liberty  of  a  neutral 
State  to  transmit  messages,  by  means  of  its  telegraph  lines  on  land,  its  submarine 
cables  or  its  wireless  apparatus,  does  not  imply  that  it  has  any  right  to  use  them 
or  permit  their  use  in  order  to  render  manifest  assistance  to  one  of  the  bel- 
ligerents." 

His  Excellency  Mr.  Tcharykow  again  takes  up  the  observations  already 
formulated  by  the  delegation  of  Russia  on  the  subject  of  paragraph  b  of  Article  3. 

The  delegation  of  Russia  proposes  to  add  to  paragraph  b  of  Article  3  the 
following  words :  fl&.  to  use  any  installation  of  this  kind  established  by  them 
before  the  war  on  the  territory  of  a  neutral  State  "  for  purely  military  purposes 
and  closed  to  public  service."  1 

Mr.  Louis  Renault  asks  if  it  would  not  suffice,  in  order  to  meet  the  objec- 
tions of  the  Russian  delegation,  to  insert  the  word  military  before  the  word 
installation  in  paragraph  b,  Article  3.  The  strictly  military  character  of  the 
installations  in  question  is  in  reality  quite  sufficiently  indicated  by  paragraph  a, 
and  the  addition  of  this  word  in  paragraph  b  would  preserve  the  necessary  bond 
between  the  two  without  there  being  any  inconsistency  between  the  stipulations  of 
this    article   and   that   of    Article   8   which   has    in   view   an   entirely    distinct 

hypothesis. 
[37]  His  Excellency  Mr.  Keiroku  Tsudzuki  objects  to  the  new  wording  pro- 
posed by  the  delegation  of  Russia,  observing  that  the  cases  in  which  either 
wireless  telegraphic  apparatus  or  telegraphic  cables  are  devoted  to  an  exclusively 
military  use  are  extremely  rare  since  they  can  occur  only  in  the  immediate  zone 
of  hostilities.  It  is  necessary  then,  according  to  him,  to  consider  the  methods  of 
telegraphic  or  telephonic  transmission  which  are  in  the  hands  of  the  Governments 
and  which  are  destined  for  military  use,  although  not  exclusively ;  and  these  are 
the  ones  which  the  initial  Japanese  proposal,  which  served  as  a  basis  for  the 
articles  under  discussion,  had  had  in  view. 

Colonel  Michelson  remarks  that  the  observation  of  his  Excellency  Mr. 
Tsudzuki  can  only  confirm  the  objections  of  the  delegation  of  Russia  since  what 
the  latter  wishes  to  prevent  is  the  introduction  of  a  censorship  in  the  public 
service  at  the  risk  of  hindering  international  commercial  communication. 

The  President  remarks  that  the  modifications  proposed  by  the  delegations  of 
Russia  and  of  France  answer  the  same  purpose.  First,  he  puts  to  a  vote  the  first 
of  these  amendments,  taking  into  consideration  the  order  in  which  it  was 
presented. 

The  amendment  is  adopted  by  31  votes  to  2,  and  3  abstentions. 

Voting   for:    Germany,    United    States    of    America,    Argentine,    Austria- 
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Hungary,  Belgium,  Brazil,  Bulgaria,  Chile,  China,  Cuba,  Denmark,  Dominican 
Republic,  Spain,  France,  Greece,  Haiti,  Italy,  Luxemburg,  Mexico,  Montenegro, 
Panama,  Paraguay,  Netherlands,  Persia,  Roumania,  Russia,  Serbia,  Siam, 
Switzerland,  Turkey  and  Venezuela. 

Voting  against:  Great  Britain,  Japan. 

Not  voting:  Norway,  Portugal,  Sweden. 

Following  this  vote  his  Excellency  Lord  Reay  makes  reservations  respecting 
Articles  3,  8  and  9,  paragraph  2. 

The  President  having  asked  him  on  what  points  they  were  taken  as  regards 
Article  3,  he  specifies  that  they  apply  to  the  whole  article  and  not  to  any  special 
point. 

His  reservations  are  recorded. 

His  Excellency  Mr.  Keiroku  Tsudzuki  likewise  makes  reservations  to  Article 
3,  paragraph   b. 

No  objection  arises  to  the  text  of  Article  9,  thus  worded: 

Article  9 

Every  measure  of  restriction  or  prohibition  taken  by  the  neutral  State  in  regard  to  the 
matters  referred  to  in  Articles  7  and  8  must  be  impartially  applied  by  it  to  both  belligerents. 

A  neutral  State  must  see  to  the  same  obligation  being  observed  by  companies  or 
private  individuals  owning  telegraph  or  telephone  cables  or  wireless  telegraphy  apparatus. 

The  President  declares  this  article  adopted  with  the  above-mentioned  reser- 
vations. 
[38]  Article  10 

A  neutral  State  which  receives  escaped  prisoners  of  war  shall  leave  them  at  liberty. 
If  it  allows  them  to  remain  in  its  territory  it  may  assign  them  a  place  of  residence. 

The  same  rule  applies  to  prisoners  of  war  brought  by  troops  taking  refuge  in  the 
territory  of  a  neutral  State. 

Major  General  Yermolow  reads  the  following  declaration: 

The  delegation  of  Russia  has  the  honor  to  declare  that  it  will  accept  the  first 
paragraph  of  Article  10. 

As  to  paragraph  2  of  this  article,  it  seems  to  us  in  the  proposed  wording 
to  be  contrary  to  the  duties  of  neutrality. 

In  fact,  gentlemen,  the  very  principle  of  neutrality  demands  that  a  neutral 
State  commit  no  act  which  can  work  to  the  advantage  of  one  of  the  belligerents 
and  to  the  detriment  of  the  other.  But  in  liberating  prisoners  of  war  brought 
into  its  territory  by  troops  seeking  refuge  there,  will  not  the  neutral  State  give, 
by  this  very  act  so  to  speak,  reinforcements  to  that  one  of  the  belligerents  from 
whom  the  liberated  prisoners  were  taken?  And  if  one  of  the  belligerents  has 
not  himself  succeeded  in  delivering,  on  the  theater  of  war,  those  of  his  men  who 
have  fallen  into  the  hands  of  the  enemy,  it  would  seem  that  no  neutral  State 
should  have  the  right  to  come  to  his  aid  in  doing  for  him  what  he  has  not 
succeeded  in  doing  for  himself,  in  returning  to  him  his  lost  men  and  in  interning, 
on  the  other  hand,  the  troops  of  the  adverse  party  which  brought  them  in.  More- 
over, gentlemen,  we  think  that  the  proposed  wording  of  the  second  paragraph  of 
Article  10  would  in  reality  be  in  contradiction  to  the  provisions  of  Article  59  of  the 
Regulations  of  1899.  For  this  article  prescribes  that  "  wounded  or  sick  brought 
into  neutral  territory  by  one  of  the  belligerents,  and  belonging  to  the  hostile 
party,  must  be  guarded  by  the  neutral  State,  so  as  to  ensure  their  not  taking  part 
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again  in  the  operations  of  the  war."  If,  then,,  the  neutral  State  has  not  the  power 
to  liberate  wounded  or  sick  prisoners  brought  into  its  territory  by  a  belligerent, 
why  and  how  could  it  have  the  right  to  liberate  able-bodied  prisoners  brought  into 
its  territory  by  the  same  belligerent? 

In  view  of  the  considerations  stated,  the  delegation  of  Russia  proposes  to  add 
to  the  second  paragraph  of  Article  10  the  following  words :  "  on  condition  that 
the  neutral  State  guard  these  prisoners  so  as  to  ensure  their  not  taking  part 
again  in  the  operations  of  the  war,  or  else  liberate  them  only  on  parole." 

The  Reporter  puts  the  Commission  on  guard  against  the  confusion  to  which 
two  very  distinct  situations  might  give  rise.  Article  59  of  the  Regulations  of 
1899,  to  which  Major  General  Yermolow  referred,  in  reality  concerns  the  sending 
into  neutral  territory  of  wounded  or  sick  belonging  to  belligerent  forces.  The 
second  paragraph  of  Article  10  bears  upon  an  entirely  different  case,  that  of  a 
body  of  troops  which  is  constrained  to  seek  refuge  in  the  territory  of  a  neutral 
State  and  which  thus  obeys  an  absolute  necessity  in  order  to  escape  a  capitulation. 
If  the  neutral  State  retained  the  prisoners  of  war  cited  by  Article  10,  paragraph  2, 
of  the  project,  might  not  the  victorious  belligerent  reproach  him  for  failure  in 
his  duty  of  impartiality,  in  prolonging,  beyond  the  time  when  the  internment  puts 
an  end  to  it,  the  effects  of  the  power  which  the  captor  had  exercised  over  these 

prisoners  ? 
[39]  Major  General  Yermolow  having  maintained  the  point  of  view  of  the  Rus- 
sian delegation  by  removing  all  confusion  in  this  respect,  his  Excellency  Mr. 
Carlin  calls  attention  to  the  fact  that  in  leaving  at  liberty  the  prisoners  of  war 
which  are  brought  into  it  by  troops  taking  refuge  on  its  territory,  the  neutral 
State  only  admits  a  consequence  which  would  have  manifested  itself  if  the  troops 
had  capitulated  instead  of  seeking  refuge  on  neutral  territory.  Would  not  the 
neutral  State  expose  itself  to  the  reproach  of  the  other  belligerent  if,  in  place  of 
admitting  this  consequence,  it  violated  it  by  interning  prisoners  who,  without  that, 
would  have  obtained  their  liberty  following  the  capitulation? 

His  Excellency  Mr.  Milovanovitch  supports  the  observations  of  Major 
General  Yermolow  :  he  considers  it  necessary,  both  from  a  theoretical  and  a  prac- 
tical point  of  view,  to  apply  to  the  prisoners  a  treatment  identical  to  that  applied 
to  the  belligerents  who  brought  them  into  neutral  territory.  If  these  last  were 
compelled  to  take  refuge  on  neutral  territory,  may  it  not  be  said  that  the 
prisoners  were  forced  even  more  to  do  so.  There  results,  therefore,  that  the 
same  treatment  must  be  applied  to  both. 

Major  General  von  Giindell  is  entirely  in  accord  with  the  views  expressed 
by  his  Excellency  Mr.  Carlin.  He  believes  he  can  cite  a  peremptory  example  in 
support  of  this  thesis :  Article  1  of  the  project  in  discussion  declares  in  effect 
that  the  territory  of  a  neutral  State  is  inviolable ;  but,  if  instead  of  the  frontier  of 
a  neutral  State  it  is  a  question  of  a  maritime  frontier  where  one  of  the  belligerents 
would  corner  an  armed  force  of  the  other  party,  the  latter  would  not  hesitate  to 
capitulate  and  the  prisoners  of  war  who  were  in  the  ranks  would  be  by  this  act 
liberated.  It  cannot  be  otherwise  when  it  is  a  question  of  passage  into  neutral 
territory. 

Colonel  Michelson  objects  that  the  belligerents  have  in  their  possession  maps 
permitting  them  to  foresee  all  the  consequences  of  their  movements.  One  cannot 
then,  according  to  him,  compare  the  case  of  a  troop  cornered  on  a  maritime 
frontier  to  that  of  a  troop  which  crosses  the  frontier  of  a  neutral  State.    The  victor 
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himself  must  take  the  necessary  measures  to  cut  off  the  retreat  of  the  enemy  on  to 
neutral  territory  in  order  to  deliver  his  prisoners.  The  thesis  of  his  Excellency 
Mr.  Carlin  would  tend  to  give  to  the  victorious  belligerent  in  such  a  case  all 
the  advantages  which  a  capitulation  would  give  him.  According  to  this  reasoning 
the  neutral  State  would  be  obliged  then  to  return  not  only  the  prisoners  but  also 
the  war  material  taken  from  the  enemy,  which  has  not  been  admitted. 

The  President  remarks  that  the  question  has  been  extensively  discussed  by 
the  committee.  The  objections,  he  says,  bear  only  upon  paragraph  2  of  the  article, 
and  he  considers  its  first  paragraph  adopted  without  discussion. 

He  reads  the  new  wording  proposed  for  the  second  paragraph  and  puts  it  to 
a  vote,  specifying  that  if  the  addition  proposed  by  the  delegation  of  Russia  is  not 
adopted,  the  result  of  this  vote  will  be  to  maintain  the  original  text. 

The  Russian  amendment  is  rejected  by  31  votes  against  3  and  2  abstentions. 

His  Excellency  Mr.  Tcharykow  makes  reservations,  in  the  name  of  the 
delegation  of   Russia,  to  the  second  paragraph  of  Article  10. 

Article  10  is  adopted. 
[40]  Article  11 

The  fact  of  a  neutral  State  resisting,  even  by  force,  attempts  to  violate  its  neu- 
trality cannot  be  regarded  as  an  act  of  hostility. 

The  President,  after  stating  that  this  article  might  have  been  considered  as 
unnecessary,  declares  it  adopted  without  observations.  The  Danish  amendment  but 
lately  proposed  and  set  aside,  has  not  been  presented  again. 

Article  57a  and  b,  emanating  from  the  Japanese  delegation,1  referred  by  the 
first  subcommission  to  the  second,  and  set  aside  by  the  committee,  are  not  produced 
again.     The  proposition  is  then  discarded. 

The  President  adds  that  there  remains  nothing  more  to  regulate  on  the 
subject  of  the  rights  and  duties  of  neutrals  but  a  question  of  form.  While 
reserving  to  the  drafting  committee  the  care  of  arranging  it,  the  Reporter  suggests 
a  solution  which  in  his  opinion  would  be  a  happy  one  and  which  would  consist  in 
establishing  a  special  convention  on  this  subject.2 

The  President  asks  the  assembly  if  it  has  any  remarks  to  make  on  this  sub- 
ject, and  declares  his  personal  assent ;  the  drafting  committee  will  take  into  con- 
sideration such  of  these  remarks  as  ma)j  concern  it.  He  recalls  that  the  same 
remark  is  applicable  to  the  articles  of  Section  IV  of  the  Regulations  respecting 
the  laws  and  customs  of  war  on  land. 

The  President  :  We  pass  now  to  Colonel  Borel's  second  report  on  the  sub- 
ject of  neutrals  themselves,3  and  to  the  project  annexed  thereto  relative  to  a  new 
section  to  be  added  to  the  Regulations  respecting  the  laws  and  customs  of  war  on 
land.4 

This  project  begins  with  a  definition  of  the  word  "  ressortissants "  which 
might  give  rise  to  confusion. 

Does  this  still  modern  expression  concern  only  nationals  or  is  it  applied  also 
to  domiciled  aliens? 

The  dictionaries  say  qui  ressort  de  or  du  ressort,  which  does  not  throw  much 
light  on  the  question. 

'  Annex  32. 

1  See  the  text  of  articles  adopted,  vol.  i,  p.  148  [148]. 

*  Annex  C  to  this  day's  minutes. 

4  Annex  44. 
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The  Reporter  thinks  that  if  the  drafting  committee  is  of  the  opinion  that 
the  word  "  ressortissant "  is  ambiguous,  it  will  itself  find  a  more  exact  term. 

The  President  recalls  that  the  two  meanings  have  already  been  given  to  the 
word  "  ressortissant,"  and  that  it  is  expedient  therefore  to  call  the  attention  of  the 
committee  to  it.    The  same  word  must  not  apply  to  two  things. 

His  Excellency  Mr.  Hagerup  believes  that  the  double  meaning  of  the  word 
"  ressortissant "  ought  to  be  taken  into  consideration  conformably  to  the  legisla- 
tive acts  which  have  accepted  the  principle  of  nationality  or  that  of  domicile. 

His  Government  accepts  neither  Article  64  nor  Article  65  unless  the  amend- 
ment of  Great  Britain  is  adopted. 

The  Reporter  proposes,  for  the  sake  of  harmony,  to  replace  the  word  "  res- 
sortissants  "  by  the  word  "  nationals,"  and  believes  that  the  question  can  be  settled 

the  same  in  the  other  commissions. 
[41]  Article  61  is  declared  adopted  under  the  following  form: 

Article  61 
The  nationals  of  a  State  which  is  not  taking  part  in  the  war  shall  be  considered  as 
neutrals. 

His  Excellency  Lord  Reay  reads  the  following  declaration : 

Gentlemen  :  I  would  like  to  say  a  few  words  in  justification  of  the  attitude 
adopted  by  the  British  Government  in  regard  to  the  proposition  made  by  the 
delegation  of  Germany  *  for  the  improvement  of  the  condition  of  neutrals  in  time 
of  war  on  land. 

Great  Britain  has  always  been  among  the  first  to  seek  to  mitigate  the  evils  and 
rigors  of  war,  and  she  has  not  failed  to  give  proofs  of  it  in  the  past.  It  is  then 
not  the  principle  of  the  German  project  but  the  method  extolled  which  seems  to 
her  to  be  subject  to  criticism. 

This  project,  gentlemen,  contains  two  fundamental  principles  which  admit 
for  the  neutrals: 

1.  Exemption  from  all  military  service. 

2.  A  more  favorable  treatment  in  regard  to  property  than  that  which  would 
be  accorded  to  nationals. 

We  recognize  that  as  a  general  rule  the  neutral  is  exempt  from  all  military 
service  in  the  State  where  he  resides.  However,  in  the  British  colonies  and,  in  a 
certain  measure,  in  all  countries  in  process  of  development,  the  situation  is  quite 
different,  and  the  entire  population,  without  distinction  of  nationality,  may  be 
called  to  arms  to  defend  their  menaced  homes. 

Articles  64  and  65  of  the  project  do  not  forbid  the  foreigner  to  enlist  of  his 
own  accord  and  to  serve  in  the  national  army,  but  expressly  oppose  the  use  of 
all  constraint  even  if  used  in  the  interest  of  the  individual  constrained.  If  the 
project  were  adopted  just  as  it  is,  a  foreigner  would  have  the  right  first  to  refuse 
to  serve  in  the  militia  and  then  to  demand  indemnification  for  losses  sustained 
when  he  would  have  done  nothing  to  defend  his  property.  It  seems  logical  that 
the  right  of  the  foreigner  to  indemnification  should  necessarily  involve  the 
recognition  of  the  right  of  the  State  to  requisition  his  services  for  the  defense  of 
the  common  interests. 

The  committee  of  examination  in  the  first  place  worded  Article  65  as  follows : 

1  Annex  36. 
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The  provision  of  Article  64  l  paragraph  1,  does  not  apply  to  persons 
belonging  to  the  army  of  a  belligerent  State  either  in  virtue  of  the  legislation 
of  that  State,  or  through  a  voluntary  enlistment  previous  to  the  war. 

In  the  final  draft  accepted  by  the  committee  the  words  "  either  in  virtue  of 
the  legislation  of  that  State,  or  "  were  omitted.  If  they  had  been  maintained  in 
the  text  Great  Britain  would  without  doubt  have  accepted  Articles  64  and  65,  since 
the  rights  resulting  from  the  situation  in  her  colonies  were  there  safeguarded. 
We  propose  therefore  that  these  words  be  reinserted  in  the  text. 

As  to  the  second  principle  of  the  proposition,  we  believe  that  war  must  in  all 
possible  measure  be  limited  to  the  direct  action  of  the  armies,  and  that  the 
[42]  belligerents  must  do  all  in  their  power  in  order  not  to  expose  the  civil 
population  to  the  evils  or  losses  which  would  be  avoidable.  This  was  the 
master  thought  of  the  Convention  of  1899.  We  think,  in  a  word,  that  the  neutral 
must  be  assimilated  to  the  nationals  of  the  belligerent  on  the  territory  of  the  latter 
and  to  the  subjects  of  the  adverse  party  in  occupied  country.  This  double 
assimilation  gives  him  all  the  guaranties  necessary.  If  the  need  should  make 
itself  felt  of  giving  to  the  civil  population  further  guaranties  or  even  if  it  should 
appear  that  one  might  ameliorate  the  lot  of  the  non-combatants,  the  true  means 
of  securing  this  would  be  to  fill  the  gaps  of  the  1899  Convention,  since  the  neutral 
would  not  fail  to  benefit  on  a  footing  of  equality  with  the  national  of  the  belliger- 
ent. But  it  is  inadmissible  that  one  accord  privileges  to  neutrals  living  in  the 
territory  of  a  belligerent  only  to  refuse  them  to  the  nationals  of  the  latter. 

Apropos  of  this  and  in  support  of  the  thesis  that  we  maintain,  I  wish  to  cite 
to  you  the  words  pronounced  by  Prince  Bismarck  in  the  Reichstag,  on  refusing 
to  indemnify  German  subjects  for  losses  sustained  by  them  in  France  during  the 
war  of  1870: 

"  The  citizen  of  a  country  who  goes  to  take  up  his  residence  in  a  foreign 
country  to  earn  his  living  cannot  reasonably  expect  an  indemnity  because  war  has 
brought  him  material  loss.  He  must  always  remember  that  work  in  foreign 
countries  is  accompanied  by  great  risks.  This  principle,  obviously,  is  especially 
applicable  to  remote  countries  where  the  law  is  not  respected  as  it  is  in  Europe. 
Often  work  in  a  foreign  country  is  more  lucrative  but  it  is  also  more  risky." 

This  argument  appears  to  me  equally  applicable  to  the  case  we  are  examin- 
ing. Neutrals  established  in  a  foreign  country  accept  in  time  of  peace  the 
advantages  of  their  situation ;  it  is  then  only  just  that  they  accept  the  risks  and 
disappointments.  One  cannot  conceive  not  only  of  their  being  placed  in  a  special 
situation  thanks  to  which  they  would  enjoy  all  privileges  in  time  of  peace  and 
would  be  exempt  from  the  penalties  inseparable  from  war,  but  also  of  their  being 
able  to  devote  themselves  without  risk  to  commercial  transactions  which  hostili- 
ties would  have  rendered  very  lucrative. 

It  is  for  these  reasons  that  we  can  accept  neither  Articles  61,  62  and  63  of 
Chapter  I,  entitled  "  definition  of  a  neutral  person,"  nor  Articles  66,  67,  68,  69 
and  72  of  Chapter  III,  which  treats  of  the  property  of  neutral  persons.  We  have 
no  objection  in  principle  to  Article  70  and  we  would  not  fail  to  accept  it  if  it 
were  incorporated  in  the  draft  convention  concerning  the  rights  and  duties  of 
neutral  States  on  land. 

You  are  aware  that  we  declared,  when  the  project  was  communicated  to  us, 

1  Article  64.  Belligerent  parties  shall  not  require  of  neutrals  services  directly  connected 
with  the  war. 


40  SECOND  COMMISSION 

that  the  British  Government  would  not  fail  to  examine  carefully  all  arguments 
which,  in  the  course  of  the  discussion,  might  be  advanced  in  favor  of  the  project. 
However,  these  have  not  been  of  a  nature  to  convince  us.  Moreover,  it  is  not 
clear  what  procedure  may  be  employed  to  determine  the  amount  of  indemnity  due. 
We  know  by  experience  that  the  claims  for  indemnity,  formulated  at  the  end  of 
hostilities,  are  often  exaggerated  to  the  point  of  being  fraudulent.  Will  it  be  given 
to  the  belligerent  to  decide  in  the  last  resort  or  will  the  neutral  have  a  right  of 
appeal  ?    On  this  point  the  project  is  silent. 

We  are  firmly  convinced  that  in  according  a  privileged  situation  to  neutrals 
one  will  have  but  increased  the  difficulties  and  the  causes  of  conflict,  and  that 
powerful  neutrals  will  be  tempted  to  intervene  in  a  manner  to  cause  injury  to 

the  sovereign  rights  of  weak  belligerents. 
[43]  We  are  also  of  the  opinion  that  it  will  be  impossible,  from  a  purely  military 
point  of  view,  to  distinguish  in  time  of  war  between  the  property  of  a  neutral 
and  that  of  a  national  of  the  belligerent  State,  and  we  believe  that  it  would  be 
unjust  to  impose  upon  the  general  in  chief  a  line  of  conduct  which  he,  with  the 
best  intentions  in  the  world,  will  not  be  able  to  observe.  In  practice  the  regula- 
tion cannot  be  applied,  but,  even  if  it  could  be,  such  complications  would  result 
from  it  that  we  believe  the  situation  would  only  be  worse. 

We  have  accepted  the  new  clause  concerning  indemnification  of  persons 
injured  as  a  consequence  of  violations  of  the  laws  and  customs  of  war,  and  the 
principle  is  equally  applicable  to  all  the  inhabitants,  either  nationals  of  the 
belligerent  or  neutrals,  of  the  occupied  territory.  As  to  neutrals  on  our  own 
territory,  we  shall  treat  them  on  a  footing  of  equality  with  our  own  nationals. 

The  President  reads  Article  62,  thus  worded: 

Article  62 

A  neutral  cannot  longer  avail  himself  of  his  neutrality  and  of  the  special  privileges 
resulting  therefrom  according  to  the  terms  of  Articles  64-72: 

a.  If  he  commits  hostile  acts  against  a  belligerent  party; 

b.  If  he  commits  acts  in  favor  of  a  belligerent  party,  particularly  if  he  voluntarily 
enlists  in  the  ranks  of  the  armed  force  of  one  of  the  parties. 

In  such  a  case,  the  neutral  shall  not  be  more  severely  treated  by  the  belligerent  State  as 
against  whom  he  has  abandoned  his  neutrality  than  a  ressortissant  of  the  other  belligerent 
State  could  be  for  the  same  act. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  proposes 
the  following  modification :  "  A  neutral  cannot  longer  avail  himself  of  the  special 
privileges  resulting  from  his  neutrality,  etc." 

Colonel  Borel  deems  it  necessary  to  preserve  the  present  wording.  The 
proposed  modification  would  not  answer  in  the  case  of  a  neutral  who  serves  in  the 
ranks  of  a  belligerent  and  who  is  made  prisoner.    It  would  contain  a  hiatus. 

After  an  exchange  of  views  between  their  Excellencies  the  President,  Mr. 
Carlin,  Lieutenant  General  Jonkheer  den  Beer  Poortugael  and  the  Reporter, 
Mr.  Tcharykow  announces  that  the  delegation  of  Russia  makes  reservations  to 
the  first  paragraph  of  this  article,  concerning  which  he  will  explain  later. 

The  President  declares  that  since  there  are  some  reservations  at  present 
unexplained,  he  proposes  to  postpone  the  vote  on  Article  62  until  further  elucida- 
tions are  presented. 
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Article  63 
The   following  acts   shall  not  be  considered  as  committed   in   favor  of  one  of  the 
belligerent  parties  in  the  sense  of  Article  62,  letter  b: 

a.  Supplies  furnished  or  loans  made  to  one  of  the  belligerent  parties,  provided  that 
the  person  who  furnishes  the  supplies  or  who  makes  the  loans  lives  neither  in  the  territory 
of  the  other  party  nor  in  the  territory  occupied  by  him,  and  that  the  supplies  do  not  come 
from  one  of  these  territories; 

b.  Services  rendered  in  matters  of  police  or  civil  administration. 

[44]  The  President  finds  the  report  a  little  extreme  regarding  certain  points. 
The  Reporter  replies  that  here,  as  in  the  commentary  devoted  to  Article  7 
of  the  draft  already  adopted,  he  wished  not  to  lay  down  a  new  principle  of  inter- 
national law  in  the  matter  of  treason  or  of  contraband,  but  simply  to  state  a 
condition  of  things  of  which  it  is  hardly  possible  to  make  an  abstraction.  He 
declares,  besides,  -his  intention  of  suppressing  as  superfluous  the  passage  of  his 
report  referred  to  by  the  President. 

No  other  observation  being  made  the  article  is  declared  adopted. 

Article  64 

Belligerent  parties  shall  not  require  of  neutrals  services  directly  connected  with  the 
war. 

Exception  is  made  of  sanitary  services  or  sanitary  police  service  absolutely  demanded 
by  the  circumstances.  These  services  shall,  as  far  as  possible,  be  paid  for  in  cash ;  if  not,  a 
receipt  shall  be  given  and  payment  effected  as  soon  as  possible. 

The  President  recalls  that  Article  64  combines  former  Articles  63  and  66. 

His  Excellency  Mr.  Brun  makes  reservations  as  to  the  first  paragraph  of 
the  article  in  question ;  he  calls  attention  to  the  fact  that  its  tenor  is  in  contradiction 
to  the  conscription  law  of  his  country  which  calls  into  military  service  not  only 
the  nationals  but  also  foreigners  domiciled  in  Denmark  after  a  certain  time. 

His  Excellency  Mr.  Mavrocordato  makes  the  same  reservations. 

His  Excellency  Mr.  van  den  Heuvel  considers  that  these  reservations  bear 
rather  upon  Article  65  as  it  is  explained  in  Colonel  Borel's  report. 

The  President  is  of  the  same  opinion  and  proposes  to  pass  to  the  discussion 
of  Article  65 ;  the  vote  will  then  be  taken  at  the  same  time  on  the  two  articles. 

Article  65 
The  provision  of  Article  64,  paragraph  1,  does  not  apply  to  persons  belonging  to  the 
army  of  a  (belligerent)   State  through  voluntary  enlistment. 

His  Excellency  Mr.  van  den  Heuvel:  Article  64  formulates  a  rule  to  the 
effect  that  a  belligerent  cannot  require  war  services  of  neutrals  established  on  its 
territory.  Nothing  more  legitimate  in  principle.  But  this  rule  necessarily  carries 
with  it  some  exceptions. 

Article  65  formulates  one  for  the  case  in  which  the  neutral  would  have 
voluntarily  enlisted.  The  neutral  who  binds  himself  by  an  enlistment  must  very 
justly  be  obligated  to  accept  all  the  consequences. 

The  Belgian  delegation  proposed  *  to  add  to  this  exception,  which  is  the  only 
one  provided  for  in  the  text,  two  other  cases :  that  in  which  the  foreigner  has  no 
determined  nationality  and  that  in  which  the  foreigner  resident  in  the  country 
does  not  fulfill  his  military  duties  towards  his  fatherland. 

1  Annex  46. 
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If  the  foreigner  has  no  nationality  he  is  not  even,  properly  speaking,  a 
neutral. 

If  the  foreigner  does  not  fulfill  his  military  obligations  towards  his  country, 
it  is  lawful  to  say  to  him :  "  You  must  choose  whether  you  will  fulfill  your  mili- 
tary service  in  your  country  or  whether  you  will  be  incorporated  in  the 
[45]  army  of  the  State  where  you  reside.  Military  duty  is  imposed  as  a  recogni- 
tion of  and  a  compensation  for  the  rights  which  you  enjoy." 

The  difficulties  presented  by  the  question  under  discussion  arise  not  only  from 
differences  which  exist  between  the  militia  laws  of  the  States,  but  also  in  great 
part  from  the  variety  of  systems  followed  for  determining  nationality.  Thus 
it  is  that  in  a  great  number  of  countries  the  legislation  imposes  the  quality  of 
national  upon  residents  who  have  no  determined  nationality  or  who,  born  in  the 
region,  do  not  fulfill  their  military  duties  towards  their  fatherland. 

Since  the  deposit  of  the  amendment  proposed  by  Belgium  two  new  matters 
have  come  up.  In  Article  61  the  word  " ressortissant"  has  been  replaced  by  the 
word  "  national,"  and  the  British  delegation  has  deposited  on  its  part  an  amend- 
ment to  Article  65.1  We  reserve  to  ourselves  the  right  to  examine  whether  the 
change  admitted  in  Article  61  does  not  remove  the  doubt  which  the  first  exception, 
proposed  for  foreigners  of  undetermined  nationality,  had  aimed  at  dispelling. 
And,  moreover,  after  having  heard  the  elucidation  of  the  British  proposal,  we  shall 
see  if  it  is  not  expedient  to  agree  upon  a  more  general  text  than  that  proposed  by 
our  second  exception. 

The  President  moves  to  postpone  the  discussion  until  Monday  at  half-past 
ten,  which  motion  is  adopted. 

The  meeting  is  adjourned  at  1  o'clock. 
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Annex  A 

OPENING  OF  HOSTILITIES 

Report  to  the  Second  Commission  2  3 

The  Russian  program  contains  the  following  topic : 

Additions  to  be  made  to  the  provisions  of  the  Convention  of  1899  relative 
to  the  laws  and  customs  of  war  on  land — besides  others,  those  concerning: 
the  opening  of  hostilities  and  the  rights  of  neutrals  on  land. 

It  was  the  duty  of  the  Second  Commission  to  study  this  part  of  the  pro- 
gram ;  the  present  report,  however,  deals  only  with  "  the  opening  of  hostilities." 

1  Annex  45. 

t  The  report  was  presented  to  the  Second  Commission  in  the  name  of  a  committee  of 
examination  thus  made  up:  president,  his  Excellency  Mr.  Asser;  members:  Major  General 
von  Gundell,  Brigadier  General  Davis,  Major  General  Baron  Giesl  von  Gieslingen,  his 
Excellency  Mr.  A.  Beernaert,  his  Excellency  Mr.  van  den  Heuvel,  his  Excellency  Mr.  de 
Bustamante,  his  Excellency  Mr.  Brun,  Mr.  Louis  Renault,  reporter;  his  Excellency  Lord 
Reay,  Lieutenant  General  Sir  Edmond  R.  Elles,  his  Excellency  Mr.  Tsudzuki,  his  Excel- 
lency Mr.  Eyschen,  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael,  his 
Excellency  Samad  Khan,  Momtas-es-Saltaneh,  his  Excellency  Mr.  Beldiman,  his  Excel- 
lency Mr.  Carlin,  Colonel  Borel. 

'See  also  the  report  to  the  Conference,  vol.  i,  p.  131  [131]. 
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The  question  whether  there  is  an  obligation  upon  a  Government  intending  to 
make  war  to  give  notice  to  its  adversary  before  beginning  hostilities  has  been  dis- 
cussed for  years  and  has  given  rise  not  only  to  lengthy  theoretical  expositions 
but  also  to  frequent  recriminations  between  belligerents.  It  would  be  a  vain  task, 
from  the  point  of  view  that  we  must  take  here,  to  review  the  practice  in  the 
various  wars  since  the  beginning  of  the  last  century  in  an  effort  to  determine 
whether  there  is,  according  to  positive  international  law,  any  rule  on  this  subject. 
We  have  only  to  ask  ourselves  whether  it  is  advisable  to  lay  one  down,  and  if  so, 
in  what  terms. 

As  to  the  first  point,  there  can  be  no  doubt.  It  is  clearly  desirable  that  the 
uncertainty  seen  in  various  quarters  should  cease.  Everybody  is  in  favor  of  an 
affirmative  answer  to  the  first  question,  placed  before  us  by  the  president  of  the 
second  subcommission,  his  Excellency  Mr.  Asser,  in  his  questionnaire.1 

The  subcommission  has  had  before  it  a  proposition  of  the  French  delegation 2 
and  an  amendment  thereto  offered  by  the  Netherland  delegation.3  The  proposi- 
tion and  its  amendment  were  alike  in  requiring  a  warning  to  be  given  before  open- 
ing hostilities  and  also  a  notification  to  neutrals.  The  difference  between  them  lay 
in  the  interval  between  the  warning  and  hostilities,  which  the  Netherland  dele- 
gation proposed  to  fix-  definitely.  Some  special  questions  have  also  been  raised 
regarding  the  notification  to  neutrals.  We  shall  give  you  an  explanatory  state- 
ment on  these  several  points. 
[47]  The  French  proposition  was  worded  as  follows: 

Article  1 
The  contracting  Powers  recognize  that  hostilities  between  themselves  must  not  com- 
mence without  a  previous  and  explicit  warning,  in  the  form  either  of  a  reasoned  declara- 
tion of  war  or  of  an  ultimatum  with  conditional  declaration  6f  war. 

Article  2 
The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers  without  delay. 

The  main  provision  of  this  proposal,  which  was  inspired  by  a  resolution 
passed  by  the  Institute  of  International  Law  at  its  meeting  at  Ghent  in  September, 
1906,  is  easily  justified.  Two  distinct  cases  are  provided  for.  When  a  dispute 
occurs  between  two  States,  it  will  ordinarily  lead  to  diplomatic  negotiations  more 
or  less  lengthy,  in  which  each  party  attempts  to  have  its  pretensions  recognized,  or 
at  least  to  secure  partial  satisfaction.  If  an  agreement  is  not  reached,  one  of  the 
Powers  may  set  forth  in  an  ultimatum  the  conditions  which  it  requires  and  from 
which  it  declares  it  will  not  recede.  At  the  same  time  it  fixes  an  interval  within 
which  a  reply  may  be  made  and  declares  that,  in  the  absence  of  a  satisfactory 
answer,  it  will  have  recourse  to  armed  force.  In  this  case  there  is  no  surprise  and 
no  equivocation.  The  Power  to  which  such  an  ultimatum  is  addressed  can  come  to 
a  decision  with  a  full  knowledge  of  the  circumstances ;  it  may  give  satisfaction  to 
its  adversary  or  it  may  fight. 

Again,  a  dispute  may  arise  suddenly,  and  a  Power  may  desire  to  have  recourse 
to  arms  without  entering  upon  or  prolonging  diplomatic  negotiations  that  it  con- 
siders useless.  It  ought  in  that  case  to  give  a  direct  warning  of  its  intention  to  its 
adversary,  and  this  warning  ought  to  be  explicit. 

'  Annex  19. 
'  Annex  20. 
'  Annex  22. 


44  SECOND  COMMISSION 

When  an  intention  to  have  recourse  to  armed  force  is  stated  conditionally 
in  an  ultimatum,  a  reason  is  expressed,  since  war  is  to  be  the  consequence  of  a 
refusal  to  give  the  satisfaction  demanded.  This  is,  however,  not  necessarily  the 
case  when  the  intention  to  make  war  is  made  manifest  directly  and  without  a 
previous  ultimatum.  The  proposal  set  out  above  requires  that  reasons  be  assigned 
in  this  case  also.  A  Government  ought  not  to  employ  so  extreme  a  measure  as  a 
resort  to  arms  without  giving  reasons.  Every  one,  both  in  the  countries  about  to 
become  belligerents,  and  also  in  neutral  countries,  should  know  what  the  war 
is  about  in  order  to  form  a  judgment  on  the  conduct  of  the  two  adversaries.  Of 
course  this  does  not  mean  that  we  are  to  cherish  the  illusion  that  the  real  reasons 
for  a  war  will  always  be  given ;  but  the  difficulty  of  definitely  stating  reasons,  and 
the  necessity  of  advancing  reasons  not  well  substantiated  or  out  of  proportion  to 
the  gravity  of  war  itself,  will  naturally  arrest  the  attention  of  neutral  Powers  and 
enlighten  public  opinion. 

The  warning  should  be  previous  in  the  sense  of  preceding  hostilities.  Shall  a 
given  length  of  time  elapse  between  the  receipt  of  the  warning  and  the  beginning 
of  hostilities?  The  French  proposition  specifies  no  interval,  which  implies  that 
hostilities  may  begin  as  soon  as  the  warning  has  reached  the  adversary.  The 
time  limitation  before  war  is  begun  is  thus  less  determinable  than  in  the  case  of 
an  ultimatum.  In  the  opinion  of  the  French  delegation  the  necessities  of  modern 
warfare  do  not  allow  of  a  requirement  that  the  party  desiring  to  take  the 
aggressive  should  grant  further  time  than  what  is  absolutely  indispensable  to  let 
its  adversary  know  that  force  is  to  be  employed  against  it. 

The  principle  of  the  French  proposal  met  with  no  objection  and  the  text  was 
[48]  voted  almost  unanimously  by  the  subcommission,  after  the  delegations  of 
Germany,  Great  Britain,  Japan  and  Russia  had  expressly  declared  them- 
selves in  accord  with  it. 

The  delegation  of  the  Netherlands  desired  to  supplement  the  principle  as 
follows : 

The  contracting  Powers  recognize  that  hostilities  between  themselves 
must  not  commence  until  the  lapse  of  twenty-four  hours  after  an  explicit 
warning,  having  the  form  of  a  reasoned  declaration  of  war,  or  of  an  ulti- 
matum with  conditional  declaration  of  war,  has  officially  come  to  the  atten- 
tion of  the  adversary's  Government. 

The  difference  between  this  and  the  French  proposal  lies  in  requiring  a  fixed 
interval  between  the  receipt  of  the  warning  and  the  opening  of  hostilities.  The 
need  for  this  delay  was  explained  by  Colonel  Michelson,  speaking  for  the  Rus- 
sian delegation,  in  these  words : 

The  problem  of  such  a  delay  is  intimately  connected  with  the  relation 
which  exists  between  the  peace  and  war  establishments  of  every  country. 
Consequently  a  result  of  its  adoption  would  be  a  more  or  less  considerable 
reduction  of  expenditures.  The  time  may  not  be  so  far  distant  after  all  when 
we  shall  be  able  to  distinguish  between  the  troops  and  other  preparations  for 
war  which  every  country  in  its  own  sovereign  judgment  deems  requisite  in 
its  political  situation,  and  those  that  it  is  compelled  to  maintain  only  through 
the  necessity  of  being  constantly  in  readiness  for  fighting.  By  establishing 
a  certain  interval  between  the  rupture  of  peaceful  relations  and  the  beginning 
of  hostilities,  an  opportunity  would  be  afforded  to  such  countries  as  may 
desire  it  to  realize  certain  economies  during  times  of  peace.    It  is  undeniable 
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that  these  economies  would  be  beneficial  in  every  way,  and  could  not  fail  to 
bring  about  a  great  relief  from  the  burden  of  armed  peace,  a  relief  all  the 
more  acceptable  because  it  would  in  no  way  affect  the  right  of  each  nation  to 
fix  its  own  forces  and  armament  solely  in  accordance  with  its  own  views  and 
needs. 

There  is  still  another  advantage  to  be  derived  from  the  proposed  delay. 
It  would  leave  to  friendly  and  neutral  Powers  some  precious  time  which 
they  could  use  in  making  efforts  to  bring  about  a  reconciliation,  or  to  persuade 
the  disputants  to  submit  their  causes  of  difference  to  the  high  Court  of  Arbi- 
tration here.  But,  while  speaking  of  this  subject  of  a  delay,  we  must  not  lose 
sight  of  what  is  at  present  possible.  The  idea  of  any  considerable  delay  is  not 
yet  developed  in  the  consciences  of  the  people  of  the  nations.  Consequently 
it  would  perhaps  not  be  wise  to  go  too  far  with  our  desires,  in  order  that  we 
may  not  get  beyond  what  is  really  possible  in  practice  at  the  present  day. 
So  let  us  content  ourselves  with  accepting  the  delay  of  twenty-four  hours 
which  has  been  proposed  by  the  delegation  of  the  Netherlands.  Let  us  leave 
to  the  future  the  work  of  the  future,  and  merely  express  our  hope  that  in 
the  future  the  benefits  of  a  still  longer  delay  will  be  secured. 

While  the  force  of  this  reasoning  is  undeniable,  it  did  not  convince  the 
majority  of  the  subcommission.  It  did  not  appear  consistent  with  military  exi- 
gencies of  the  present  day  to  fix  such  an  interval;  a  great  advance  is  gained, 
however,  in  securing  the  admission  of  the  need  of  a  previous  warning.  Let  us 
hope  that  in  the  future  we  shall  make  a  further  advance ;  but  let  us  not  proceed 
too  rapidly.  It  is  noteworthy  that  the  Institute  of  International  Law,  in  its  reso- 
lution referred  to  above,  considered  that  it  could  not  go  so  far  as  to  suggest  a 
definite  interval,  although  in  such  a  matter  as  this  an  assembly  of  jurists  might 
be  expected  to  be  less  conservative  than  an  assembly  of  diplomatists  and  military 
and  naval  men.  It  limited  itself  to  saying :  "  Hostilities  shall  not  commence  before 
the  expiration  of  a  delay  sufficient  to  make  it  certain  that  the  rule  of  previous  and 
explicit  notice  cannot  be  considered  as  evaded." 

An  obligation  to  make  a  declaration  of  war  include  the  reasons  therefor 
awakened  some  scruples  as  being  contrary  to  provisions  in  some  constitu- 
[49]  tions.  Thus  the  Cuban  delegates  made  the  following  statement :  "  In  view 
of  the  fact  that  paragraph  12  of  Article  59  of  the  constitution  of  Cuba  men- 
tions among  the  powers  of  Congress  that  of  declaring  war,  it  is  not  possible  for 
the  delegation  to  subscribe  to  any  act  that  does  not  reserve  to  our  Congress  the 
right  to  determine  the  form  and  conditions  of  such  a  declaration."  On  the  other 
hand,  General  Porter  declared  that  the  French  proposal  was  not  inconsistent  with 
the  provisions  of  the  American  federal  constitution,  under  which  Congress  has 
the  power  to  declare  war.  Indeed,  there  seems  to  be  some  misunderstanding  on 
this  point.  We  should  make  a  distinction  between  two  acts  that  are  often  confused 
because  the  same  expression  is  used  to  describe  both :  namely,  the  act  of  deciding 
on  war  and  the  act  of  communicating  this  decision  to  the  adversary.  According 
to  the  constitutions  the  decision  belongs  to  the  sovereign  or  head  of  the  State, 
either  acting  alone  or  in  conjunction  with  the  representatives  of  the  people;  but 
the  notification  is  essentially  for  the  executive.  Since  the  notification  closely 
follows  the  decision,  they  are  combined  under  the  term  "  declaration,"  and  this 
is  especially  the  understanding  where  there  is  externally  only  one  sovereign  act. 
Bearing  this  in  mind,  it  is  easily  shown  that  the  French  proposition  voted  by  the 
subcommission  is  not  at  all  inconsistent  with  constitutional  provisions  of  the  kind 
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indicated.  The  liberty  of  a  congress  to  decide  on  war  in  whatever  way  it  chooses 
is  not  touched.  Can  it  be  supposed  that  war  will  be  determined  upon  lightly,  even 
though  the  formal  resolution  may  not  indicate  the  reasons,  and  is  it  too  much  to 
ask  of  a  Government  which,  in  execution  of  such  a  decision,  declares  war  that  it 
give  its  reasons  therefor?    We  do  not  think  so. 

According  to  the  second  article  of  the  French  proposal,  "  the  existence  of  a 
state  of  war  must  be  notified  to  the  neutral  Powers  without  delay."  As  a  matter 
of  fact,  war  not  only  modifies  the  relations  existing  between  belligerents,  but  it 
also  seriously  affects  neutral  States  and  their  citizens;  it  is  therefore  important 
that  these  be  given  the  earliest  possible  notice.  It  is  hardly  to  be  supposed  that, 
with  the  present  rapid  spread  of  news,  much  time  will  elapse  before  it  is  every- 
where known  that  a  war  has  broken  out,  or  that  a  State  will  be  able  to  invoke  its 
ignorance  of  the  existence  of  a  war  in  order  to  evade  all  responsibility.  But  as  it 
is  possible,  in  spite  of  telegraph  and  cable  lines  and  radio-telegraphy,  that  the 
news  might  not  of  itself  reach  those  concerned,  precautions  must  be  taken. 
Accordingly  two  amendments  were  offered.  The  first,  from  the  Belgian  delega- 
tion, was  as  follows :  "  The  existence  of  a  state  of  war  must  be  notified  to  the 
neutral  Powers.  This  notification,  which  may  be  given  even  by  telegraph,  shall 
not  take  effect  in  regard  to  them  until  forty-eight  hours  after  its  receipt."  1  The 
other,  offered  by  the  British  delegation,  in  an  article  contained  in  a  proposal 
submitted  to  the  Third  Commission  and  referred  to  this  subcommission,  said: 
"  A  neutral  State  is  bound  to  take  measures  to  preserve  its  neutrality  only  after 
it  has  received  from  one  of  the  belligerents  a  notification  of  the  commencement 
of  the  war."  2 

Let  it  be  said  at  once  that  the  amendment  of  the  Belgian  delegation  could  not 
be  taken  literally.  A  neutral  State  which  receives  notification  of  the  state  of  war 
clearly  has  not  48  hours  in  which  to  violate  its  neutrality  with  impunity ;  all  that 
should  be  given  to  it  is  the  time  necessary  to  take  measures  to  have  its  neutrality 
observed. 

The  view  which  has  been  adopted  is  that  it  is  impracticable  to  fix  any  delay. 
The  governing  idea  is  a  very  simple  one.  A  State  can  be  held  to  duties  of  neu- 
trality only  when  it  is  aware  of  the  existence  of  the  war  creating  such  duties. 
From  the  moment  when  it  is  informed,  no  matter  by  what  means  (provided  there 
is  no  doubt  of  the  fact),  it  must  not  do  anything  inconsistent  with  neutrality 
[50]  Is  it  at  the  same  time  obliged  to  prevent  acts  contrary  to  neutrality  that 
might  be  committed  on  its  territory?  The  obligation  to  do  so  presupposes 
the  ability.  What  can  be  required  of  a  neutral  Government  is  that  it  take  the 
necessary  measures  without  delay.  The  interval  within  which  the  measures  can 
be  taken  will  vary,  naturally,  according  to  circumstances,  extent  of  territory, 
and  facility  of  communication.  The  interval  of  forty-eight  hours,  as  was  proposed, 
might  be,  in  a  given  case,  too  long  or  too  short.  There  is  no  need  of  establishing 
a  legal  presumption  that  the  neutral  is  or' is  not  responsible.  It  is  a  question  of 
fact  which  can  be  determined  usually  with  but  little  difficulty. 

The  subcommission  therefore  confined  itself  to  the  following  draft: 

The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers 
without  delay,  and  shall  not  take  effect  in  regard  to  them  until  after  the 
receipt  of  a  notification,  which  may,  however,  be  given  by  telegraph. 

1  Annex  21. 

*  Post,  Third  Commission,    annex  44. 
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In  the  committee  of  examination  it  was  pointed  out  that  the  rule  phrased  in 
this  way  is  too  positive,  since  it  implies  that  a  neutral  Government  which  through 
some  circumstance  or  other  had  not  received  the  notification  provided  for,  even 
though  it  is  unquestionably  aware  of  the  existence  of  a  war,  could  evade  all 
responsibility  for  its  acts,  simply  by  relying  on  the  absence  of  a  notification.  The 
essential  point  would  seem  to  be  that  a  Government  must  be  aware  of  the  exist- 
ence of  a  state  of  war  in  order  to  take  necessary  measures.  Proof  is  easy  when  a 
notification  is  given ;  but  if  there  has  been  no  notification,  the  belligerent  who  com- 
plains of  a  violation  of  neutrality  must  clearly  establish  that  the  existence  of  the 
war  was  with  certainty  known  in  the  country  where  the  alleged  unlawful  acts 
took  place. 

After  a  discussion  the  majority  of  the  committee  decided  to  add  the  following 
clause : 

However,  it  is  understood  that  neutral  Powers  cannot  rely  on  the  absence 
of  notification  if  it  is  clearly  established  that  they  were  in  fact  aware  of  the 
existence  of  a  state  of  war. 

This  text  seems  to  take  all  interests  sufficiently  into  account. 

It  has  been  asked  what  form  ought  to  be  given  to  the  provisions  thus  adopted. 
Shall  they  be  placed  in  a  special  convention  or  declaration?  Or  shall  they  be 
embodied  in  the  Regulations  of  1899  on  the  laws  and  customs  of  war  on  land? 
Without  wishing  to  trespass  on  the  field  of  the  drafting  committee,  it  is  proper 
to  say  that  the  latter  mode  may  be  dismissed  from  consideration  since  the  pro- 
visions are  of  a  general  character  applying  to  naval  war  as  well  as  to  war  on 
land.  Besides,  provisions  respecting  the  duties  of  neutrals  do  not  ordinarily  fall 
within  the  scope  of  regulations  intended  to  serve  as  instructions  for  troops.  We 
might  consider  combining  all  the  provisions  concerning  neutrals  adopted  by  the 
,  Second  and  Third  Commissions ;  but  it  should  be  borne  in  mind  that  our  Article  2 
is  closely  related  to  Article  1  and  ought  not  to  be  separated  from  it.  The  drafting 
committee,  however,  will  have  the  final  decision. 


[51] 

Annex  B 

ARRANGEMENT  CONCERNING  THE  RIGHTS  AND  DUTIES  OF 
NEUTRAL  STATES  ON  LAND 

Report  to  the  Commission  x  2 

Mr.  President  and  Gentlemen  :  The  question  of  the  rights  and  duties  of 
neutrals  is  too  intimately  connected  with  the  codification  of  the  laws  and  customs 

1  This  report  was  presented  to  the  Second  Commission  by  a  committee  of  examination 
composed  of  his  Excellency  Mr.  Asser,  chairman;  Major  General  von  Gundell,  Brigadier 
General  Davis,  Major  General  Baron  Giesl  von  Gieslingen,  his  Excellency  Mr.  A.  Beernaert, 
his  Excellency  Mr.  van  den  Heuvel,  his  Excellency  Mr.  Lou  Tseng-tsiang,  his  Excellency 
Mr.  de  Bustamante,  his  Excellency  Mr.  Brun,  Mr.  Louis  Renault,  his  Excellency  Lord 
Reay,  Lieutenant  General  Sir  Edmond  R.  Elles,  his  Excellency  Mr.  Keiroku  Tsudzuki,  his 
Excellency  Mr.  Eyschen,  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortu- 
gael,  his  Excellency  Samad  Khan,  Momtas-es-Saltaneh,  his  Excellency  Mr.  Beldiman, 
his  Excellency  Mr.  Carlin,  and  Colonel  Borel,  reporter. 

1  See  also  the  report  to  the  Conference,  vol.  i,  p.  136  [136]. 
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of  war  on  land  to  have  passed  unnoticed  at  the  time  of  the  First  Peace  Conference. 
His  Excellency  Mr.  Eyschen,  the  first  delegate  of  Luxemburg,  called  attention  to 
it  in  the  subcommission  which  was  instructed  to  prepare  what  afterwards  became 
the  Regulations  of  1899;  and  although  the  Commission  felt  constrained  to  confine 
itself  to  an  examination  of  the  questions  contained  in  the  text  of  the  Declaration 
of  Brussels,  the  Conference,  at  its  suggestion,  expressed  and  inserted  in  its  Final 
Act  the  recommendation  that  "  the  question  of  the  rights  and  duties  of  neutrals 
may  be  inserted  in  the  program  of  a  conference  in  the  near  future." 

This  vocu  has  been  realized  and  we  are  submitting  a  report  on  the  task 
entrusted  to  us  of  examining  the  question  thus  bequeathed  to  the  Second  Peace 
Conference. 

The  subject-matter  to  be  dealt  with  falls  very  naturally  into  two  parts.  First 
of  all,  there  must  be  determined  the  situation  which  war  creates  for  neutral 
States  as  such,  their  rights  and  their  duties  with  regard  to  the  Powers  in  conflict. 
In  the  second  place,  consideration  must  be  given  to  individuals  from  neutral  States 
and  to  the  kind  of  control  to  which  they  may  properly  be  subjected  in  their  rela- 
tions with  the  belligerents.  Each  of  these  two  questions  will  be  made  the  subject 
of  a  separate  report. 

As  to  the  rights  and  duties  of  neutral  States,  the  Commission  had  before  it  a 
project  emanating  from  the  French  delegation,1  on  which  were  grafted  various 
amendments  presented  by  other  delegations,2  and  also  some  points  referred  to  it 
for  examination  by  other  commissions  or  subcommissions.3  We  shall  have  occa- 
sion to  mention  them  separately  in  the  course  of  the  present  report. 

No  more  than  the  authors  of  the  Regulations  of  1899,  have  we  dreamed  of 
[52]   settling  in  numerous  articles  all  the  controversies  that  arise  in  theory;  we 
have  confined  ourselves  to  regulating  some  questions  whose  practical  impor- 
tance has  been  demonstrated  by  experience,  and  which  appear  possible  of  solution 
in  accordance  with  the  ideas  generally  accepted  to-day. 

The  proposition  of  the  French  delegation  accorded  with  this  idea,  and  General 
Amourel,  speaking  for  them,  said:  "This  proposition  doubtless  will  be  criticized 
for  failing  to  provide  for  everything.  It  is  quite  possible  that  the  Powers  may  be 
obliged  to  add  to  it  provisions  setting  forth  all  the  conditions  under  which  they 
intend,  when  occasion  arises,  to  exercise  their  neutrality.  But  if  our  proposition 
could  meet  with  unanimous  approval,  the  Powers  would  have  as  a  point  of  depar- 
ture an  established  and  already  familiar  groundwork  common  to  all,  possessing 
the  great  superiority  of  having  originated  in  calm  and  free  discussion." 

At  the  outset  a  question  of  considerable  importance  presented  itself  to  the 
Commission.  Should  the  new  provisions  be  considered  as  addressed  exclusively 
to  the  neutral  States  and  as  tracing  their  line  of  conduct  for  them,  or  should  they 
be  given,  as  far  as  possible,  the  more  extensive  character  of  general  provisions 
applicable  to  all  parties? 

The  latter  point  of  view  was  the  one  taken  by  the  proposals  of  the  delegation 
of  Belgium,4  and  it  was  advocated  by  that  delegation  as  follows : 

The  object  of  several  of  the  duties  of  neutral  States  is  to  prevent  them 

from   tolerating   within   their   territory   improper   conduct   on   the   part   of 

belligerents. 
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It  is  well,  therefore,  not  to  confine  ourselves  to  an  assertion  that  neutrals 
are  bound  to  prevent  such  acts.  It  is  important  to  declare  that  the  obligations 
of  neutrals  in  this  regard  flow  from  an  inhibition  of  general  application 
which  logically  concerns  belligerents  primarily  before  affecting  neutrals. 

The  Commission  having  accepted  without  objection  the  idea  of  the  Belgian 
delegation,  the  project  begins  with  the  duties  of  belligerent  Powers,  enumerating 
the  acts  from  which  these  States  must  abstain  and  those  which  should  not  be 
performed  in  their  behalf.  It  next  lays  down  the  corresponding  obligation  of  the 
neutral  State,  taking  care  to  distinguish  the  acts  which  are  not  included  in  this 
obligation  and  in  regard  to  which  the  neutral  State  has  no  other  duty  towards 
the  belligerents  than  that  of  impartiality.  It  finally  deals  also  with  a  few  isolated 
points,  the  regulation  of  which  appeared  possible  and  desirable. 

Thus  much  said,  we  will  review  the  articles  of  the  project,1  giving  the  neces- 
sary explanation  with  each. 

Article  1 

The  territory  of  neutral  States  is  inviolable. 

On  the  motion  of  the  Belgian  delegation,2  the  Commission  thought  it  well  to 
put  at  the  head  of  the  project  this  provision,  which  consecrates  the  first  and  funda- 
mental effect  of  neutrality  during  war. 

Article  2 

Belligerents  are  forbidden  to  move  troops  or  convoys  of  either  munitions  of  war  or 
supplies  across  the  territory  of  a  neutral  State. 

This  article,  adopted  on  the  motion  of  the  British  delegation,3  is  the  direct 
consequence  of  the  principle  enunciated  in  Article  1.  There  would  be  a  violation 
of  the  territory  of  a  neutral  State  in  the  act  of  a  belligerent  using  this 
[53]  territory  for  the  passage  of  either  troops  or  convoys  of  munitions  of  war  or 
supplies.  The  prohibition  contained  in  Article  2  is  addressed  to  the  belliger- 
ents themselves ;  it  is  not  in  conflict  with  Article  7,  which  refers  only  to  commer- 
cial enterprises  of  individuals. 

Article  3 
Belligerents  are  likewise  forbidden  : 

(a)  To  erect  on  the  territory  of  a  neutral  State  a  wireless  telegraphy  station  or  any 
other  apparatus  for  the  purpose  of  communicating  with  the  belligerent  forces  on  land  or 
sea ; 

(b)  To  use  any  installation  of  this  kind  established  by  them  before  the  war  on  the 
territory  of  a  neutral  State. 

The  provisions  of  this  article,  the  first  proposed  by  the  British  delegation,  the 
second  by  the  delegation  of  Japan,  follow  directly  from  the  principle  affirmed  in 
Article  1.  The  inviolability  of  the  territory  of  a  neutral  State  is  incompatible 
with  the  use  of  this  territory  by  a  belligerent  in  aid  of  any  of  the  objects  con- 
templated by  Article  3. 

Here,  likewise,  there  can  be  no  conflict  between  the  provisions  of  Article  3 
and  those  contained  in  Article  8  below.    The  first  of  these  articles  contemplates  the 
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installation  by  belligerent  parties  of  stations  or  apparatus  on  the  territory  of  the 
neutral  State  or  the  use  of  stations  or  apparatus  established  by  them  in  time  of 
peace  on  this  territory.  Article  8,  on  the  other  hand,  treats  of  public  service  utili- 
ties operated  in  a  neutral  country,  either  by  the  neutral  State  or  by  companies  or 
individuals. 

Article  4 

Corps  of  combatants  cannot  be  formed  nor  recruiting  agencies  opened  on  the  territory 
of  a  neutral  State  to  assist  the  belligerents. 

While  borrowing  this  article  from  the  French  proposal,1  the  Commission 
gave  it  the  tenor  of  a  general  prohibition.  What  it  prohibits  is  the  formation  of  a 
corps  of  combatants  to  assist  a  belligerent,  and  also  the  creation  and  operation  of 
recruiting  agencies,  the  opening  of  which  might  be  attempted  on  neutral  territory 
for  the  same  purpose. 

The  Japanese  delegation  had  asked  that  belligerents  be  forbidden  to  make  use 
of  neutral  territory  for  the  purpose  of  establishing  "  bases  of  supplies."  The 
reply  was  made  that  a  prohibition  of  that  kind  would  run  the  risk  of  being  utterly 
illusory  for  the  simple  reason  that,  as  a  matter  of  fact,  belligerent  States  will 
always  be  able  to  obtain  supplies  from  the  neutral  territory  through  agents  and 
other  intermediaries.  Moreover,  the  commerce  of  the  inhabitants  of  neutral 
countries  with  belligerents  is  free,  and  Article  7  of  the  project  states  specifically 
that  the  neutral  State  is  not  obliged  to  prevent  it.  Confronted  by  this  objection 
the  Japanese  delegation  did  not  insist  on  its  motion. 

Article  S 

The  neutral  State  must  not  allow  any  of  the  acts  referred  to  in  Articles  2  to  4  to 
occur  on  its  territory. 

It  is  not  called  upon  to  suppress  acts  in  violation  of  neutrality  unless  the  said  acts 
have  been  committed  on  its  own  territory. 

[54]  Article  5  is  the  logical  and  necessary  counterpart  of  Articles  2  to  4.  It  is 
not  sufficient  to  lay  down  the  prohibitions  mentioned  in  the  preceding 
articles;  it  is  also  necessary  to  determine  and  state  precisely  (and  that  is  just  what 
the  project  herewith  submitted  does)  the  duty  of  the  neutral  State  in  regard  to 
prohibited  acts  that  are  or  might  be  committed  on  its  territory.  This  duty  is  very 
simple,  but  it  does  not  always  appear  in  exactly  the  same  form. 

A  violation  of  neutrality  by  one  or  other  of  the  belligerents  will  be  prevented 
by  material  means  by  the  neutral  State,  all  rights  of  the  latter  State  being  reserved 
as  to  claims  on  its  part  arising  from  such  acts  and  as  to  the  damages  it  will  be 
entitled  to  demand.  Acts  contrary  to  neutrality  committed  on  neutral  territory  by 
individuals  fall,  on  the  other  hand,  under  the  jurisdiction  of  the  neutral  State,  and 
particularly  under  the  penal  provisions  that  it  may  have  thought  proper  to  enact. 
Why  does  Article  5,  in  its  second  paragraph,  use  the  general  terms  "  acts  in 
violation  of  neutrality,"  while  the  project  only  mentions  as  such  those  acts 
enumerated  in  Article  4?  The  reason  is  simple;  as  stated  above,  it  would  be 
impossible  to  make  here  a  complete  enumeration  of  all  acts  that  might  be  consid- 
ered in  violation  of  neutrality,  and  therefore  it  must  be  left  to  the  neutral  State  to 
do  as  much  more  as  it  deems  necessary,  in  this  respect,  either  in  its  neutrality 
proclamation  or  otherwise.    On  the  other  hand,  it  was  not  inappropriate  to  settle 
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by  a  precise  text  the  controversy  that  had  arisen  on  the  subject  of  what  might  be 
called  the  territorial  extent  of  the  duties  and  jurisdiction  of  the  neutral  State  in  the 
matter  of  acts  in  violation  of  its  neutrality.  Is  the  neutral  State  called  upon  to  pro- 
ceed against  its  ressortissants  for  acts  committed  by  them  outside  of  its  territory? 
The  present  project  settles  the  question  in  the  negative  and  enunciates  the  princi- 
ple that,  even  in  what  concerns  its  ressortissants,  the  duty  of  the  neutral  State 
is  limited  by  its  frontiers.  It  is  called  upon  only  to  suppress  acts  committed  on 
its  territory,  without  having  to  distinguish  within  these  limits  whether  the  act  in 
violation  of  its  neutrality  has  been  committed  by  its  national  or  a  foreigner. 

On  this  subject  the  Japanese  delegation  raised  the  question  whether  it  would 
not  be  well  to  extend  the  obligation  of  the  neutral  State  to  the  territories  where 
it  has  jurisdiction. 

While  granting  the  justice,  theoretically,  of  this  idea,  the  Commission  was 
obliged  to  recognize  that  any  attempt  to  make  it  the  subject  of  a  provision  in  a 
convention  would  encounter  difficulties  of  verbiage  and  application  that  had  better 
be  avoided.  As  a  matter  of  fact,  under  the  hypothesis  being  discussed,  the  situa- 
tions would  only  be  exceptional,  if  not  abnormal,  and  the  real  facts  involved  would 
furnish  the  only  criterion  for  determining,  not  only  the  neutral  State  really  respon- 
sible, but  also  the  extent  of  its  duties. 

Article  6 

The  responsibility  of  a  neutral  State  is  not  engaged  by  the  fact  of  persons  crossing 
the  frontier  separately  to  offer  their  services  to  one  of  the  belligerents. 

On  this  point  a  difference  of  opinion  arose  in  the  Commission. 

The  German  proposal,1  concerning  neutrals  on  the  territory  of  the  belliger- 
ents, enunciated  the  double  principle:  (1)  that  neutrals  henceforth  must 
[55]  not  serve,  even  voluntarily,  in  the  belligerent  forces;  (2)  that  neutral 
States  should  forbid  their  ressortissants  to  enlist  in  belligerent  forces. 

This  last  clause — had  it  prevailed — would  have  been  inconsistent  with  the 
provisions  of  Article  6,  which  differs  from  the  French  proposal 2  only  by  a 
slightly  different  wording. 

But,  in  view  of  the  opposition  it  encountered,  the  German  delegation  aban- 
doned its  proposal  as  far  as  it  concerns  war  service  which  ressortissants  of 
neutral  States  freely  offer  or  consent  to. 

Article  2  of  the  French  proposal  was  expressed  in  the  following  terms : 

A  neutral  State  must  not  allow  in  its  territory  the  formation  of  corps 
of  combatants  nor  the  opening  of  recruiting  agencies  to  assist  a  belligerent. 
But  its  responsibility  is  not  engaged  by  the  fact  of  certain  of  its  citizens 
crossing  the  frontier  to  offer  their  services  to  one  or  other  of  the  belligerents. 

It  will  be  noticed  at  once  that  the  Commission  separated  the  two  sentences 
of  this  article,3  making  two  distinct  articles  of  them,  one  of  which,  Article  4, 
states  a  prohibition  that  the  neutral  State  is  bound  to  enforce  (Article  5,  para- 
graph 2),  while  the  other,  Article  6,  specifies  an  act  with  respect  to  which  a  neutral 
State  may  remain  indifferent.  But  the  antithesis  that  the  French  proposal  ex- 
hibited very  clearly  by  uniting  these  two  sentences  in  one  article,  as  above, 
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nevertheless  subsists  and  merits  notice  here.  To  appreciate  the  exact  sense  and 
scope  of  Article  6  it  is  well  to  compare  it  with  the  text  of  Article  4.  It  goes 
without  saying  that  the  neutral  State  must  prevent  its  frontier  being  crossed  by 
corps  or  bands  which  have  already  been  organized  on  its  territory  without  its 
knowledge.  On  the  other  hand,  individuals  may  be  considered  as  acting  in  an 
isolated  manner  when  there  exists  between  them  no  bond  of  a  known  or  obvious 
organization,  even  when  a  number  of  them  pass  the  frontier  simultaneously. 

Moreover,  it  makes  no  difference  whether  these  individuals  acting  sepa- 
rately are  or  are  not  citizens  of  the  neutral  State.  Article  6  makes  no  mention 
of  their  nationality.  It  therefore  applies  also  to  the  ressortissants  of  the  belliger- 
ent State  returning  to  their  fatherland  to  perform  their  military  duty. 

Article  7 

A  neutral  State  is  not  called  upon  to  prevent  the  export  or  transport,  on  behalf  of 
one  or  other  of  the  belligerents,  of  arms,  munitions  of  war,  or,  in  general,  of  anything  which 
can  be  of  use  to  an  army  or  a  fleet. 

The  principle  enunciated  in  this  article  is  justified  in  itself,  independently  of 
the  reasons  of  a  practical  kind  in  its  favor.  Theoretically,  at  least,  neutral  States 
and  their  populations  are  not  to  suffer  from  the  consequences  of  a  war  in  which 
they  do  not  participate.  Therefore  the  duties  imposed  on  them  by  the  war  and 
the  restrictions  placed  on  their  liberty  of  action  should  be  reduced  to  the  minimum 
of  what  is  strictly  necessary.  There  is  no  reason  for  prohibiting  or  interfering 
with  the  commerce  of  a  neutral  State  even  in  regard  to  the  articles  mentioned 
in  the  text  of  the  article  above.  Any  obligation  in  this  matter  laid  upon  the 
neutral  State  would  cause  the  greatest  difficulties  in  actual  practice,  and  would 
create   inadmissible  interference  with  commerce. 

Article  3  *  of  the  French  project,  corresponding  to  the  Article  7  under  dis- 
cussion, mentions  only  the  export,  by  the  subjects  of  the  neutral  State,  of  arms, 
munitions  of  war,  etc.  It  was  on  the  motion  of  the  Belgian  delegation,2 
[56]  supported  by  the  French  delegation,  that  the  Commission  adopted  the  more 
general  text,  embracing  the  transport  as  well  as  the  export  and  making  no 
mention  of  the  nationality  of  the  merchants  interested,  which  is,  indeed,  quite 
beside  the  question. 

Needless  to  say,  the  provision  proposed  applies  only  to  the  neutral  State 
and  intends  in  no  way  to  declare  commerce  in  the  articles  referred  to  non- 
contraband  as  far  as  the  belligerents  are  concerned.  This  commerce  will  be 
carried  on  by  those  interested  at  their  own  risk  and  peril,  and  it  will  be  the  part 
of  the  belligerents  to  take  all  the  measures  they  may  consider  necessary  in  this 
respect,  within  the  limits  of  international  agreement  or  the  recognized  principles 
of  the  law  of  nations. 

Article  8 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict  the  use  on  behalf  of  the  bel- 
ligerents of  telegraph  or  telephone  cables  or  of  wireless  telegraphy  apparatus  belonging  to  it 
or  to  companies  or  private  individuals. 

Mention  of  this  Article  has  already  been  made  in  the  commentary  on  Article 
3.    We  are  here  dealing  with  cables  or  apparatus  belonging  either  to  a  neutral 
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State  or  to  a  company  or  individuals,  the  operation  of  which,  for  the  transmis- 
sion of  news,  has  the  character  of  a  public  service.  There  is  no  reason  to  compel 
the  neutral  State  to  restrict  or  prohibit  the  use  by  the  belligerents  of  these  means 
of  communication.  Were  it  otherwise,  objections  of  a  practical  kind  would  be 
encountered,  arising  out  of  the  considerable  difficulties  in  exercising  control, 
not  to  mention  the  confidential  character  of  telegraphic  correspondence  and  the 
rapidity  necessary  to  this  service. 

Through  his  Excellency  Lord  Reay,  the  British  delegation  requested  that 
it  be  specified  that  "  the  liberty  of  a  neutral  State  to  transmit  messages,  by  means 
of  its  telegraph  lines  on  land,  its  submarine  cables  or  its  wireless  apparatus,  does 
not  imply  that  it  has  any  right  to  use  them  or  permit  their  use  in  order  to 
render  manifest  assistance  to  one  of  the  belligerents." 

The  justice  of  the  idea  thus  stated  was  so  great  as  to  receive  the  unanimous 
approval  of  the  Commission. 

Article  9 

Every  measure  of  restriction  or  prohibition  taken  by  the  neutral  State  in  regard  to  the 
matters  referred  to  in  Articles  7  and  8  must  be  impartially  applied  by  it  to  both  belligerents. 

A  neutral  State  must  see  to  the  same  obligation  being  observed  by  companies  or  private 
individuals  owning  telegraph  or  telephone  cables  or  wireless  telegraphy  apparatus. 

While  declaring  that  a  neutral  State  does  not  have  to  forbid  or  restrict  either 
the  commercial  operations  referred  to  in  Article  7,  or  the  use  of  the  cables  or 
apparatus  mentioned  in  Article  8,  the  project  does  not,  needless  to  say,  detract 
from  the  right  of  said  neutral  State  to  take,  on  its  own  account,  such  restrictive 
or  prohibitive  measures  in  these  matters  as  it  may  deem  necessary  or  useful.  Its 
liberty  in  this  respect  remains  entire,  with  but  one  condition,  namely,  that  the 
measures  so  taken  be  applied  impartially  to  the  belligerents.  The  additional 
article  proposed  by  the  German  delegation,1  corresponding  to  Articles  8  and  9 
of  the  project,  contained  this  condition,  but  only  as  regards  the  restrictions  or 
prohibitions  relative  to  the  employment  of  cables  or  apparatus  used  in 
[57]  transmitting  messages.  But  similar  measures  might  very  well  be  taken  by 
a  neutral  State  with  regard  to  the  commerce  spoken  of  in  Article  7,  and 
they  too  should,  in  such  cases,  be  impartially  applied  to  the  belligerent  parties. 
Therefore  the  Commission  thought  it  advisable  to  give  to  this  rule  of  impartiality 
the  general  scope  found  in  Article  9. 

The  German  proposition  just  mentioned  was  explained  in  the  following  terms 
by  his  Excellency  Baron  Marschall  von  Bieberstein,  the  first  delegate  of 
Germany : 

One  single  proviso  ought  to  be  made  to  the  principle  that  neutral 
States  are  at  liberty  to  regulate  the  use  of  their  telegraph  systems  by  bel- 
ligerents. The  duty  of  impartiality  inherent  in  the  notion  of  neutrality 
imposes  an  absolute  requirement  upon  them  to  preserve  perfect  equality  of 
treatment  towards  the  belligerents.  Any  restrictions  that  a  neutral  State 
may  deem  it  expedient  to  impose  on  the  freedom  of  the  telegraphic  communi- 
cations of  one  of  the  parties  should  therefore  be  similarly  applied  to  the 
correspondence  of  the  other  belligerent. 

It  is  well  understood  that  the  rules  which  we  are  proposing  are  to  apply 
equally  to  States  where  the  operation  of  the  telegraph  lines  forms  a  branch 
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of  the  public  administration  and  to  those  where  it  is  left  to  companies  or 
to  private  persons.  In  the  former  it  devolves  upon  the  Government  itself  to 
perform  the  duties  incumbent  upon  it ;  in  the  latter  the  State  would  be  re- 
sponsible for  the  acts  of  the  companies  or  individuals  and  would  have  to 
prevent  any  violation  of  neutrality  on  their  part. 

Through  his  Excellency  Lord  Reay  the  British  delegation,  while  admitting 
the  first  paragraph  of  Article  9,  made  express  reservation  to  the  second,  which  it 
opposed.  The  majority  of  the  Commission  concurred  in  the  opinion  expressed 
by  the  German  delegation.  It  seemed  to  the  majority  that  in  a  service  like  the 
transmission  of  messages  by  means  of  ordinary  or  wireless  telegraphy,  or  tele- 
phone, the  neutral  State  not  only  ought  itself  to  maintain  impartiality  as  between 
the  belligerents,  but  it  ought  also  to  take  such  action  that  its  example  would  be 
followed  by  the  companies  or  private  owners  of  telegraph  or  telephone  lines  or 
wireless  apparatus. 

Article  10 

A  neutral  State  which  receives  escaped  prisoners  of  war  shall  leave  them  at  liberty. 
If  it  allows  them  to  remain  in  its  territory  it  may  assign  them  a  place  of  residence. 

The  same  rule  applies  to  prisoners  of  war  brought  by  troops  taking  refuge  in  the 
territory  of  a  neutral  State. 

The  French  project,1  from  which  the  first  paragraph  of  this  article  is  taken, 
said  only :  "  Prisoners  who,  having  escaped  from  the  territory  of  the  belligerent 
which  held  them,  arrive  in  a  neutral  country  shall  be  left  free." 

While  accepting  this  principle,  the  Commission  completed  the  text  in  the 
following  respects : 

(1)  The  expression  "prisoners  of  war"  is  intended  to  exclude  from  the 
benefits  of  Article  10  individuals  wanted  for  a  breach  of  common  law  and  fall- 
ing within  the  terms  of  provisions  of  a  treaty  of  extradition. 

(2)  In  the  second  place,  the  Commission,  by  adopting  an  amendment  moved 
by  the  British  delegation,2  expanded  the  first  paragraph  of  Article  10  to 

[58]   include  not  only  prisoners  that  escaped  from  the  territory  of  the  belligerent 

who  held  them,  but  also  those  that  escaped  from  enemy  territory  occupied 

by  the  said  belligerent.    The  simplified  wording,  which  the  Commission  has  taken 

from  the  Belgian  amendment,3  includes  both  these  classes  without  distinction. 

(3)  In  the  Commission,  the  Swiss  delegation  had  expressed  fear  that  the 
absolute  terms  of  the  French  proposition  might  have  the  appearance,  at  least,  of 
creating  in  favor  of  the  fugitives  a  formal  right  to  enter  the  territory  of  a  neutral 
State  and  remain  there  at  liberty.  It  asked  4  that  the  right  be  reserved  to  the 
neutral  State,  either  to  exclude  them  or  to  deny  them  a  longer  sojourn  as  soon 
as  it  considered  it  proper  to  do  so.  It  hastened  to  add  that,  in  its  opinion,  a 
neutral  State  would  not,  in  general,  fail  to  welcome  prisoners  of  war  taking 
refuge  in  its  territory,  and  that  the  suggested  reservation  only  referred  to  the 
exceptional  cases  where  the  neutral  State  might  be  forced  by  circumstances  to 
allow  sentiments  of  humanity  to  be  outweighed  by  legitimate  considerations  of  its 
police  or  of  some  other  kind. 

The  Commission  considered  that  this  reservation  could  be  accepted  as  a 
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matter  of  course,  and  it  is  very  clearly  expressed  by  the  second  sentence  of  the 
first  paragraph  under  consideration. 

(4)  This  second  sentence  was  inserted  in  Article  10  at  the  instance  of  the 
Belgian  delegation.1    Their  proposal  was  modified,  however,  in  one  respect. 

The  Belgian  amendment  was  worded  as  follows: 

A  neutral  State  which  receives  prisoners,  escaped  or  brought  by  troops 
taking  refuge  in  its  territory,  may  leave  them  at  liberty  or  assign  them  a 
place  of  residence. 

The  French  delegation,  through  Mr.  Louis  Renault,  pointed  out  to  the 
Commission  that  to  assign  a  place  of  residence  to  a  fugitive  amounted  in  reality 
to  subjecting  him  to  internment,  for  which  there  is  no  justification.  Moreover, 
the  option  allowed  the  neutral  State  might  be  dangerous,  from  the  point  of  view 
of  its  duty  of  strict  impartiality  towards  the  belligerents,  and  might  expose  it  to 
recriminations  that  it  would  be  better  to  avoid. 

In  reply  to  these  objections  his  Excellency  Mr.  van  den  Heuvel  insisted 
that  there  was  no  intention  to  claim  for  the  neutral  State  an  arbitrary  latitude  of 
judgment  such  as  had  just  been  properly  criticized,  and  that  the  Belgian  proposi- 
tion was  only  intended  to  reserve  to  that  State  the  right  of  taking  such  action 
that  certain  special  circumstances  might  make  necessary,  as,  for  instance,  a 
considerable  number  of  fugitives.  Moreover,  does  not  the  right  of  the  neutral 
State  to  decline  to  receive  or  to  allow  these  individuals  to  remain  on  its  territory, 
imply  of  itself  a  right  to  subordinate  the  hospitality  that  it  consents  to  grant  them 
to  some  condition  such  as  an  assignment  of  a  place  of  residence,  especially  since 
the  fugitives  always  are  free  to  decline  it. 

In  order  to  cover  these  various  observations  the  Commission  substituted  for 
the  option  of  the  neutral  State  as  proposed  in  the  Belgian  motion  a  simple  excep- 
tion, the  wording  of  which  indicates  that  the  assignment  of  a  place  of  residence 
will  be  only  an  exceptional  measure. 

(5)  The  second  paragraph  of  Article  10  deals  with  a  question  that  the 
Brussels  Conference  discussed  without  solution,  and  that  the  Regulations  of  1899 

also  left  unanswered.  Ought  prisoners  of  war  brought  into  the  territory 
[59]  of  a  neutral  State  by  belligerent  troops  who  take  refuge  there,  to  become 
free,  or  should  they  be  interned  like  the  troops?  Upon  the  motion  of  the 
Netherland  delegation 2  the  Commission  declared  for  the  first  solution.  The 
only  obstacle  to  the  freedom  of  the  prisoners  here  referred  to  lies  in  the  actual 
power  that  the  belligerent  forces  which  captured  them  are  exercising  over  them, 
and  this  actual  power  vanishes  the  moment  the  captor  takes  refuge  in  the  terri- 
tory of  a  neutral  State. 

Moreover,  troops  taking  this  extreme  step,  do  so  in  order  to  escape  from 
an  enemy  who  is  pressing  them,  and  from  a  capitulation  whose  effect  would  of 
course  be  to  free  the  prisoners  in  their  power. 

The  Russian  delegation  had  at  first  contested  paragraph  2  of  Article  10, 
and  made  a  reserve  thereto.  Nevertheless,  it  subsequently  declared  that  for  the 
sake  of  harmony  it  would  withdraw  this  reserve  and  would  adhere  to  the  project 
in  its  entirety,  without,  however,  admitting  that  the  principle  accepted  by  the 
Commission  is  theoretically  well  founded. 
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Is  the  solution  of  the  question  as  contained  in  the  second  paragraph  of 
Article  10  inconsistent  with  the  requirements  either  of  Article  59  of  the  Regu- 
lations of  1899,  or  of  Article  15  of  the  Convention  adopted  by  the  Conference 
on  July  20,  1907,  which  makes  applicable  to  naval  warfare  the  principles  of  the 
new  Convention  of  Geneva  of  July  6,  1906?  This  question  came  up  in  the  Com- 
mission.   It  should  be  answered,  without  contradiction,  in  the  negative. 

What  Article  59  of  the  Regulations  of  1899  refers  to  is  the  sending  into 
neutral  territory  of  wounded  or  sick  belonging  to  belligerent  forces.  The  sani- 
tary establishments  of  the  belligerents  will  have  recourse  to  this  measure  to  rid 
themselves  of  the  sick  and  wounded  that  are  an  incumbrance  to  them  and  thus  to 
recover  the  mobility  necessary  to  the  accomplishment  of  their  task.  Such  a  pro- 
cedure has  been  permitted  for  reasons  of  humanity,  but  it  should  not  serve  later 
on  as  a  further  advantage  for  the  belligerent  to  whom  the  wounded  or  sick  that 
are  sent  into  neutral  territory  belong,  and  that  is  why  the  neutral  State  was 
obligated  by  Article  59  to  keep  them,  from  whichever  side  they  come,  and  to 
prevent  their  returning  to  their  own  army. 

The  same  situation  occurs  under  the  hypothesis  of  Article  15  of  the  Con- 
vention adopted  July  20,  1907.  A  vessel  carrying  sick,  wounded  or  ship- 
wrecked men  should  be  able  to  dispose  of  them  as  soon  as  possible,  in  order 
to  return  to  its  naval  duty.  Therefore,  it  will  often  be  led  to  disembark  them 
in  the  nearest  neutral  port.  Higher  humanitarian  interests  require  that  this 
procedure  be  authorized,  and,  as  a  general  rule,  a  neutral  State  will  not  evade 
this  duty  of  welcoming  the  unfortunates  thus  entrusted  to  it.  But,  if  it  receives 
them,  will,  in  the  absence  of  an  arrangement  to  the  contrary  with  the  belligerent 
States,  have  to  keep  them  in  such  a  way  that  they  cannot  again  take  part  in  the 
operations  of  the  war. 

There  is  thus  a  plain  distinction  between  the  two  examples  that  have  just 
been  explained  and  the  situation,  provided  for  in  paragraph  2  of  Article  10  of 
the  project,  of  an  army  constrained  to  seek  refuge  in  neutral  territory  in  order 
to  escape  pursuit  by  the  enemy.  An  analogous  situation  would  be  that  of  a  vessel 
retiring  into  a  neutral  port  to  escape  the  enemy  and  disembarking  its  prisoners 
of  war  during  its  disarmament  or  even  before  the  disarmament.  In  this  case 
also  the  principle  of  the  second  paragraph  of  Article  10  is  applicable ;  prisoners 
landed  in  a  neutral  port,  except  in  the  case  mentioned  in  Article  15  of  the  Con- 
vention adopted  July  20,  1907,  become  free  from  the  moment  they  touch  the 
soil  of  the  neutral  State. 

What  becomes  of  the  war  material  captured  by  troops  and  brought  with 
them  into  the  territory  of  a  neutral  State?  This  question  was  put  by  the 
[60]  Dutch  delegation,1  which  made  the  following  motion :  "  War  materiel  which 
an  armed  force  captured  from  the  enemy  and  which  it  takes  with  it  when 
taking  refuge  in  neutral  territory  shall  be  restored  by  the  Government  of  such 
territory  to  the  State  from  which  it  was  captured  after  the  conclusion  of  peace." 
But  the  Netherland  delegation  did  not  insist  on  its  motion  in  the  face  of  the  objec- 
tion made  to  it.  On  the  one  hand,  the  case  of  war  materiel  captured  from  the 
enemy  cannot  be  assimilated  to  the  case  of  prisoners  of  war.  The  capture  of 
materiel  creates  for  the  captor  an  immediate  right  of  ownership,  which  places  this 
materiel  on  the  same  footing  as  the  captor's  own  materiel.  On  the  other  hand, 
even  if  the  captor's  right  to  the  property  should  become  uncertain,  owing  to  his 

'  Annex  27. 


THIRD  MEETING,  AUGUST  30,  1907:  ANNEX  B  57 

taking  refuge  in  the  neutral  territory,  there  would  be  no  reason  for  making  the 
neutral  State  the  judge  of  the  question  and  for  imposing  on  it  the  invidious  duty 
of  examining  the  materiel  brought  into  its  territory  by  a  belligerent  force  to  see 
what  has  been  taken  from  the  enemy  and  what  belongs  to  the  force  under  some 
other  title. 

Article  11 

The  fact  of  a  neutral  State  resisting,  even  by  force,  attempts  to  violate  its  neutrality 
cannot  be  regarded  as  an  act  of  hostility. 

This  article  repeats,  with  a  verbal  change,  an  amendment  proposed  by  the 
Dutch  delegation,1  and  explained  in  the  following  language  of  his  Excellency 
General  Jonkheer  den  Beer  Poortugael: 

It  is  unfortunate  enough  that  a  neutral  State  should  be  obliged  to  resort 
to  armed  force  to  secure  respect  for  its  rights  and  especially  to  perform  its  du- 
ties, without  having  such  a  measure  regarded  as  a  hostile  act.  A  neutral  State 
will  never  have  recourse  to  this  necessary  step  unless  positively  forced  thereto 
by  the  belligerents.  No  imputation  of  having  committed  a  hostile  act  can  be 
laid  to  it,  since  the  responsibility  for  the  action  taken  does  not  rest  with  it. 

In  the  Commission  it  was  remarked  that  the  Netherland  proposition  seems 
superfluous.  "  It  is  clear,"  said  his  Excellency  Mr.  van  den  Heuvel,  "  that  if  a 
neutral  State  has  rights  and  duties  to  fulfill  it  ought  to  have  means  of  carrying 
them  out.  Therefore,  if  it  employs  those  means  no  one  can  regard  it  as  a 
grievance."  On  the  other  hand,  Colonel  Borel  claimed  that  a  State  whose  neu- 
trality has  been  violated  has  the  right  of  treating  this  violation  as  a  casus  belli 
and  of  attaching  thereto  such  consequences  as  it  deems  proper. 

Without  denying  the  correctness  of  these  observations,  the  Commission 
agreed  that  the  Netherland  proposition  had  its  justification  in  the  case  where 
the  neutral  State  would  prefer  to  limit  itself  to  resisting  the  attempt  to  violate 
its  neutrality,  and  to  presenting  in  addition  its  grievances,  through  the  diplomatic 
channel.  In  such  a  case  it  is  not  inadvisable  to  say  plainly,  as  does  Article  11,  that 
the  use  of  force  by  the  neutral  State  with  the  sole  object  of  resisting  an  attempt 
to  violate  its  neutrality  cannot  be  invoked  as  a  casus  belli  by  the  State  responsible 
for  this  necessity  of  a  recourse  to  this  extreme  measure. 

Here  is  the  place  to  mention  the  proposal  of  the  Danish  delegation 2  referred 
to  us  for  examination  by  the  Third  Commission  and  drawn  up  as  follows : 

If,  in  order  to  prepare  in  due  time  for  the  defense  of  its  neutrality,  a 
neutral  State  mobilizes  its  military  forces,  even  before  receiving  notice  from 
one  of  the  belligerents  of  the  commencement  of  a  war,  this  act  shall  not  be 
considered  as  an  unfriendly  act  towards  either  of  the  parties  in  dispute. 

[61  ]  This  proposition  deals  with  the  following  difficulty : 

When  a  war  is  about  to  break  out,  a  State  which  intends  to  remain  neutral 
may  have  an  interest  in  not  waiting  for  the  declaration  and  notification  of  the 
war  before  taking  the  steps  necessary  for  enforcing  respect  for  its  neutrality 
in  the  armed  conflict  about  to  take  place.  In  such  a  case  it  is  important  that  it 
have  the  assurance  of  an  international  stipulation  that  the  measures  decreed  by  it 
for  the  accomplishment  of  its  duty  as  well  as  for  the  safeguarding  of  its  rights 

'  Annex  28. 
1  Annex  31. 


58  SECOND  COMMISSION 

cannot  in  any  wise  be  deemed  by  either  of  the  future  belligerents  as  an  unfriendly 
act  towards  it. 

The  Commission  was  unanimous  in  thinking  that  every  sovereign  State  has 
the  indisputable  right  to  take,  in  its  own  territory,  all  measures  for  its  defense 
that  it  considers  expedient,  and  that  the  exercise  of  this  right,  which  flows  quite 
naturally  from  its  sovereignty,  can  less  than  ever  give  rise  to  criticism  or  com- 
plaint when,  under  the  circumstances,  the  State  in  question  has  recourse  thereto 
for  an  object  as  legitimate  as  that  of  ensuring  its  neutrality,  and  thus  of  per- 
forming its  duties.  It  seemed  that,  far  from  gaining  anything  by  the  Danish 
proposition,  this  truth  could  only  be  weakened  by  a  stipulation  that  would  have 
the  appearance  at  least  of  restricting  its  scope  to  certain  specified  circum- 
stances. Moreover,  the  point  was  made  that  it  was  impossible  and  hardly  cor- 
rect in  the  text  of  an  international  treaty  like  the  one  being  prepared,  to  attach 
the  official  description  of  "  neutral  "  to  an  undetermined  State  at  a  time  when, 
war  not  yet  having  been  the  subject  of  notification,  nor  even  declared,  there  are 
no  belligerents  and  no  neutrals,  and  the  future  attitude  of  each  State  is  still 
theoretically  uncertain  so  far  as  the  others  are  concerned. 

The  foregoing  statements  were,  upon  the  request  of  the  senior  delegate  of 
Denmark,  inserted  by  the  Commission  in  its  report,  and,  in  taking  note  thereof, 
he  admitted  that  they  were  of  a  nature  to  satisfy  his  Government,  and  he  ac- 
cordingly did  not  insist  that  his  proposal  be  put  to  a  vote  as  a  new  provision  for 
insertion  in  express  terms  in  the  project. 

The  first  subcommission  of  the  Second  Commission  had  referred  to  us  for 
examination  an  amendment  emanating  from  the  Japanese  delegation,1  by  the 
terms  of  which  Article  57  of  the  Regulations  of  1899  on  the  laws  and  customs 
of  war  was  to  be  supplemented  by  the  two  new  provisions  following: 

Article  57a 

Officers  or  other  members  of  the  armed  forces  of  a  belligerent,  interned  by  a  neutral 
State,  cannot  be  set  at  liberty  or  authorized  to  re-enter  their  country  except  with  the  consent 
of  the  adverse  party  and  under  the  conditions  stipulated  by  it. 

Article  576 

A  parole  given  to  a  neutral  State  by  the  persons  mentioned  in  Article  57a  shall  be,  in 
case  of  violation,  deemed  equivalent  to  one  given  to  the  adverse  party. 

Article  57,  paragraph  3,  of  the  Regulations  leaves  it  to  the  neutral  State  to 
decide  whether  interned  officers  may  be  left  at  liberty  on  giving  their  parole 
not  to  leave  the  neutral  territory  without  permission.    It  does  not  say  upon  what 

conditions  a  permission  to  leave  this  territory  should  be  predicated ;  neither 
[62]  does  it  provide  any  penalty  for  violation  of  the  parole.     Finally,  it  does 

not  mention  either  non-commissioned  officers  or  private  soldiers.  The 
Japanese  delegation  proposed  to  fill  this  gap  by  deciding:  (1)  that  the  interned 
men,  without  distinction  of  rank,  cannot  be  liberated  nor  permitted  to  re-enter 
their  country  except  with  the  consent  of  the  adverse  party  under  conditions  fixed 
by  it;  (2)  that  the  parole  given  in  such  cases  to  the  neutral  State  would  be 
equivalent  to  a  parole  given  to  the  adverse  party. 

Without  ignoring  the  merits  of  this  proposal  the  Commission  preferred  to 
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continue  the  existing  text  of  the  Regulations.  It  considered  that  permission 
given  to  an  interned  man  to  return  temporarily  to  his  country  is  something  too 
exceptional  to  require  regulation  in  express  terms.  There  was  no  difficulty,  more- 
over, in  recognizing  that  the  Japanese  proposal  conforms  to  recent  precedents 
and  contains  a  useful  hint  for  a  neutral  State  desirous  of  remaining  entirely 
free  from  responsibility.  In  the  name  of  the  Japanese  delegation,  his  Excel- 
lency Mr.  Keiroku  Tsudzuki  declared  himself  satisfied  with  this  statement, 
which,  on  his  request,  the  Commission  decided  to  insert  in  the  present  report. 

It  only  remains  for  us  to  mention  the  fact  that  during  the  discussion  of 
the  French  proposition  concerning  the  rights  and  duties  of  neutral  States,  the 
Chinese  delegation  declared  that  it  accepted  the  propositions  that  became  Articles 
4,  5  (paragraph  2),  7  and  10  (paragraph  1)  of  the  project  of  the  Commission, 
but  that  it  reserved  its  vote  with  regard  to  the  others. 

A  last  word  on  the  subject  of  the  form  that  the  project  submitted  to  the  Con- 
ference should  assume.  Without  wishing  to  prejudge  the  question,  which  is 
under  the  jurisdiction  of  the  General  Drafting  Committee,  the  Second  Commis- 
sion believes  nevertheless  that  it  can  and  should  emphasize  the  fact  that  the 
project  cannot  be  assimilated  to  the  provisions  collected  in  1899  in  the  Regulations 
on  the  laws  and  customs  of  war  on  land.  The  principles  enunciated  are  in  no  way 
regulations,  like  those  provisions,  addressed  to  the  military  forces  of  belligerents 
and  calculated  to  be  made  the  subject  of  instructions  for  the  armies  of  the 
signatory  Powers.  It  seems,  rather,  that  a  separate  special  arrangement,  which 
might  also  contain  Articles  57  to  59  inclusive  of  the  1899  Regulations,  would  be 
the  most  appropriate  form  to  be  given  to  the  project  now  before  the  Conference. 

Perhaps  some  will  pronounce  this  project  imperfect  and  incomplete.  Such 
as  it  ;s,  however,  it  has  the  merit  of  expressing  in  definite  form  a  series  of 
fundamental  principles  sanctioned  by  the  almost  unanimous  consent  of  the  na- 
tions. This  will  assure  to  neutral  States  the  benefits  of  a  position  in  which  not 
only  their  duties  but  also  their  rights  with  regard  to  belligerents  are  clear.  In 
the  absence  of  any  other  merit,  that  one  alone  would  be  sufficient,  it  seems 
to  us,  to  justify  us  in  commending  the  project  to  the  considerate  examination  and 
vote  of  the  Conference. 
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[63] 
Annex  C. 

ARRANGEMENT  CONCERNING  NEUTRALS  IN  THE 
TERRITORY  OF  BELLIGERENTS 

Report  to  the  Commission  * 2 

Mr.  President  and  Gentlemen  :  The  question  of  neutrals  embraces  not 
only  the  rights  and  duties  of  neutral  States  as  such;  it  comprises  also  another 
problem — that  which  concerns  the  ressortissants  of  neutral  States  dwelling  in  the 
territory  of  belligerent  States,  and  consists  in  ascertaining  what  status  it  may  be 
possible  and  desirable  to  give  these  persons  in  their  relations  with  the  belligerents. 

The  project  presented  on  this  subject  by  the  German  delegation 3  tends, 
through  the  adoption  of  precise  rules,  to  remove  the  uncertainty  which  now  exists 
in  this  regard  on  a  number  of  points.  It  is  based  on  the  idea  that  neutrals  on  the 
territory  of  belligerents  should  remain,  as  far  as  possible,  unaffected  by  the  war. 
They  shall  not  take  part  in  it  and  they  shall  suffer  the  effects  of  it  only  so  far  as 
unavoidable.  Thus  creating  a  special  status  for  neutrals,  the  German  project 
begins  with  a  definition  of  a  neutral  and  of  the  conditions  that  deprive  him  of 
this  quality.  A  second  chapter  treats  of  the  services  rendered  by  neutrals ;  and  a 
third,  of  the  goods  belonging  to  them  in  the  territory  of  belligerents.  The 
provisions  of  this  last  chapter  have  been  criticized  in  so  far  as  they  have  the  effect 
of  according  to  neutrals  exemptions  which  are  not  shared  by  the  nationals 
themselves  of  the  country  in  which  they  live.  Without  anticipating  here  the  part 
of  the  report  devoted  to  this  question,  we  should  state  that  the  project  voted  by 
the  Commission  has  neither  the  object  nor  the  effect  of  diminishing  in  any  manner 
or  measure  whatsoever  the  guaranties  assured  to  peaceful,  populations,  even 
though  belonging  to  the  enemy,  by  the  tutelary  provisions  of  the  Regulations  of 
1899  and  those  which  the  Second  Peace  Conference  has  just  added  thereto  in  its 
meeting  of  August  17,  1907. 

The  German  proposals  are  combined  in  a  Chapter  V  which  would  be  added 
to  the  Regulations  of  1899.  While  retaining  this  heading  provisionally,  and  the 
numbering  of  the  proposed  articles,  we  had  no  thought  of  anticipating  the  decision 
of  the  Conference  as  to  the  definite  form  to  be  given  to  the  project  and  the  place 
to  be  assigned  thereto  in  its  completed  work. 

[64]  Chapter  I. — Definition  of  a  neutral 

Article  61 
All  the  ressortissants  of  a  State  which  is  not  taking  part  in  the  war  shall  be  considered 
as  neutrals. 

1  This  report  was  presented  to  the  Second  Commission  by  a  committee  of  examination 
composed  of  his  Excellency  Mr.  Asser,  President;  Major  General  von  Gundell,  Major 
General  Baron  Giesl  von  Gieslingen,  his  Excellency  Mr.  Beernaert,  his  Excellency  Mr. 
van  den  Heuvel,  his  Excellency  Mr.  Lou  Tseng-tsiang,  his  Excellency  Mr.  Bustamante, 
his  Excellency  Mr.  Brun,  Mr.  Louis  Renault,  his  Excellency  Lord  Reay,  Lieutenant 
General  Sir  Edmond  R.  Elles,  his  Excellency  Mr.  Reiroku  Tsudzuki,  his  Excellency  Mr. 
Eyschen,  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael,  his  Excel- 
lency Samad  Khan,  Momtas-es-Saltaneh,  his  Excellency  Mr.  Beldiman,  his  Excellency 
Mr.  Carlin,  Colonel  Borel,  reporter. 

2  See  also  the  reports  to  the  Conference,  vol.  i,  pp.  ISO  [150]  and  175   [17$]. 
*  Annex  36. 
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The  term  "  ressortissants"  was  criticized  as  possibly  including  other  persons 
than  nationals,  for  example,  aliens  domiciled  in  the  territory  of  a  State.  The 
Commission  believes,  however,  that  it  cannot  give  rise  to  the  least  ambiguity. 
The  word  "ressortissants"  seems  very  clearly  to  refer  only  to  persons  belonging 
to  a  State  by  virtue  of  the  juridical  tie  of  nationality  and  it  is  of  them  that  the 
first  article  precisely  speaks. 

With  respect  to  individuals  having  a  double  citizenship,  every  State  has  the 
right  to  ignore  the  fact  that  any  of  its  nationals  is  also  a  ressortissant  of  another 
State. 

Article  62 

A  neutral  cannot  longer  avail  himself  of  his  neutrality: 

(a)   If    he   commits   hostile   acts   against    a   belligerent    party. 

(&)  If  he  commits  acts  in  favor  of  a  belligerent  party,  particularly  if  he  voluntarily 
enlists  in  the  ranks  of  the  armed  force  of  one  of  the  parties. 

In  such  a  case,  the  neutral  shall  not  be  more  severely  treated  by  the  belligerent  State 
as  against  whom  he  has  abandoned  his  neutrality  than  a  ressortissant  of  the  other  bel- 
ligerent State  could  be  for  the  same  act. 

A  neutral  who  does  not  observe  his  duties  of  neutrality  thereby  loses  the 
quality  of  neutral  and  the  special  advantages  that  it  assures  him,  but  does  not 
render  himself  liable  for  any  special  crime  of  violation  of  neutrality.  His  acts, 
if  they  are  illegal,  will  be  judged  on  their  own  merits  independently  of  the  circum- 
stance that  their  perpetrator  belongs  to  a  neutral  State.  The  neutral  committing 
them  will  not  be  treated  by  the  belligerent  State  against  whom  he  is  acting  with 
more  severity  than  a  ressortissant  of  the  enemy  country  would  be  for  the 
same  act. 

As  expressing  this  idea  clearly,  the  Commission  preferred  to  the  German 
proposal,1  which  spoke  of  "violation  of  neutrality"  committed  by  a  neutral,  the 
wording  proposed  by  the  Swiss  delegation,2  to  which  the  German  delegation 
agreed. 

In  the  course  of  the  discussion  the  Commission  agreed,  without  opposition, 
to  the  request  of  the  delegation  of  Haiti,  that  simple  comments  published  in 
newspapers,  even  though  unfavorable  to  one  of  the  belligerent  parties,  should  not 
be,  by  this  fact  alone,  considered  as  a  hostile  act  in  the  sense  of  Article  62a. 

Article  63 

The  following  acts  shall  not  be  considered  as  committed  in  favor  of  one  of  the 
belligerent  parties  in  the  sense  of  Article  62,  letter  b: 

(a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerent  parties,  provided  that 
the  person  who  furnishes  the  supplies  or  who  makes  the  loans  lives  neither  in  the  ter- 
ritory of  the  other  party  nor  in  the  territory  occupied  by  him,  and  that  the  supplies  do 
not  come  from  one  of  these  territories ; 

(6)  Services  rendered  in  matters  of  police  or  civil  administration. 

[65]  The  exception  provided  for  by  Article  63,  paragraph  a,  cannot  be  extended 
to  all  supplies  furnished  and  to  all  loans  made  by  a  neutral  to  one  of  the  bel- 
ligerents. Thus,  in  case  of  a  war  between  State  A  and  State  B,  if  a  neutral  resid- 
ing in  A  or  the  territory  occupied  by  that  State  were  to  furnish  supplies  to  B,  or 
subscribe  to  a  loan  issued  by  that  State,  he  would  by  so  doing  commit  an  act  in 

1  Annex  36. 
1  Annex  38. 
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favor  of  B,  falling  under  the  application  of  Article  62,  paragraph  b,  and  he  would 
lose  in  A's  eyes  his  quality  as  a  neutral  as  a  result  of  the  sale  or  loan.  It  would 
be  the  same  if  the  neutral,  without  being  resident  in  A  or  in  territory  occupied 
by  that  State,  were  to  deliver  to  B  supplies  coming  from  A  or  from  the  territory 
that  State  occupies. 

As  has  been  observed,  it  belongs  to  each  belligerent  to  take  the  measures  that 
he  deems  necessary  against  these  operations  which  may,  in  respect  to  him,  consti- 
tute an  act  of  treason.  This  question  is  left  out  of  the  project  which  mentions 
the  acts  of  which  we  speak  here  only  to  indicate  under  what  conditions  a  neutral 
loses  this  quality. 

Chapter  II. — Services  rendered  by  neutrals 

Article  64 

Belligerent  parties  shall  not  require  of  neutrals  services  directly  connected  with  the 
war. 

Exception  is  made  of  sanitary  services  or  sanitary  police  service  absolutely  demanded 
by  the  circumstances.  These  services  shall,  as  far  as  possible.be  paid  for  in  cash;  if 
not,  a  receipt  shall  be  given  and  payment  effected  as  soon  as  possible. 

Articles  64  to  66  of  the  German  project  were  calculated  to  establish  a  distinc- 
tion between  war  services  and  services  not  considered  as  such. 

As  to  the  former,  Article  64  prohibited  belligerents  both  from  requiring  and 
accepting  them  from  neutrals,  and  Article  65  imposed  on  neutral  States  the 
obligation  of  forbidding  their  ressortissants  to  enter  the  ranks  of  one  of  the 
belligerent  parties.  The  other  services,  on  the  contrary,  which  are  not  considered 
as  services  of  war,  could,  by  the  terms  of  Article  66,  be  accepted  but  not  required 
from  neutrals  with  the  one  exception  about  which  we  shall  speak  presently. 

In  the  Commission  several  delegations  opposed  the  German  proposals  as  to 
services  freely  offered  or  consented  to  by  neutrals. 

There  is  no  reason,  it  was  said,  to  prevent  neutrals  from  taking  service  with 
a  belligerent,  and  it  would  be  inadmissible  to  forbid  the  latter  to  accept  services 
so  offered.  Still  less  should  an  attempt  be  made  to  impose  upon  a  neutral  State 
a  duty  to  forbid  its  citizens  taking  service  in  the  ranks  of  a  belligerent.  A 
measure  of  this  kind  is  not  one  of  the  duties  of  a  neutral  State.  These  duties, 
as  his  Excellency  Mr.  Leon  Bourgeois  remarked,  may  be  summed  up  as  an 
obligation  not  to  act.  It  could  not  be  carried  out  when  the  neutrals  live,  not  in 
the  territory  of  their  own  country,  but  in  that  of  one  or  the  other  of  the  belligerent 
parties. 

In  view  of  these  objections  the  German  delegation  withdrew  its  proposals  in 
so  far  as  they  concerned  voluntary  services  on  the  part  of  neutrals. 

This  action  had  the  following  results: 

(1)  That  Article  65  of  the  German  project  regarding  the  neutral  State  is 

abandoned  as  no  longer  having  any  object; 

[66]    (2)  That  as  no  difference  any  longer  existed  between  war  services  and 

services  not  so  considered,  this  distinction  could  be  omitted  and  Articles  64 

and  66  of  the  German  proposition  could  be  combined  into  a  single  text — that  of 

Article  64  of  the  present  project. 

This  article  is  intended  to  apply  only  to  services  directly  connected  with  the 
war  and  is  limited  to  saying  that  a  belligerent  cannot  require  them  of  neutrals; 
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that  is  to  say,  impose  them  on  persons  against  their  will.  Exception  is  made, 
however,  of  sanitary  services  or  sanitary  police  service  absolutely  demanded  by 
circumstances.  This  means  exceptional  assistance  that  ought  to  be  required  by 
reason  of  the  very  necessity  which  demands  them.  The  Commission  thought  it 
superfluous  to  add  in  the  last  paragraph  of  Article  64,  as  was  proposed  by  the 
delegation  of  Austria-Hungary,1  "  services  of  a  religious  nature  and  services 
rendered  in  the  interest  of  internal  order."  In  short,  the  character  of  these 
services  is  too  exclusively  humanitarian  or  of  general  utility  for  them  to  be  con- 
sidered as  directly  connected  with  war.  They  therefore  do  not  fall  within  the 
first  paragraph  of  Article  64. 

Article  65 

The  provision  of  Article  64,  paragraph  1,  does  not  apply  to  persons  belonging  to  the 
army  of  a  State  through  voluntary  enlistment. 

In  the  course  of  the  discussion  of  the  German  proposals 2  two  special 
reserves  were  made  with  respect  to  the  provision  now  appearing  as  Article  64, 
paragraph  1,  of  our  project: 

(1)  Without  opposing  the  principle  of  this  article  the  Netherland  delegation  3 
made  the  point  that  it  could  not  be  applied  to  persons  belonging  to  the  army  of  a 
State  by  virtue  of  a  voluntary  enlistment  previous  to  the  war.  The  nationality  of 
these  persons  is  not  a  reason  for  exempting  them  from  the  performance  of  the 
very  military  duty  for  which  their  services  were  offered  and  accepted  in  the  terms 
of  a  voluntary  and  valid  contract.  The  Commission  recognized  the  truth  of  this 
observation  and  has  covered  the  case  in  Article  65  of  its  project. 

(2)  The  other  reserve  had  reference  to  the  legislation  of  some  States  which 
require  military  service  of  foreigners  domiciled  in  their  territory,  doing  so  either 
as  a  general  rule  or  only  in  the  case  of  those  foreigners  who  do  not  prove  that 
they  have  performed  their  military  duty  in  their  own  country. 

Not  wishing  to  trespass  on  the  domain  of  national  domestic  legislation,  the 
committee  of  examination  considered  it  preferable  not  to  devote  an  express  excep- 
tion to  this  case,  as  it  might,  in  appearance  at  least,  have  the  character  of  official 
recognition. 

Chapter  III. — The  property  of  neutrals 

Article  66 

No  war  tax  shall  be  levied  upon  neutrals. 

A  war  tax  is  deemed  to  be  any  tax  levied  expressly  for  war  purposes. 
Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by  one  of  the  belligerent 
[67]    parties,  in  the  enemy  territory  occupied  by  it,  for  the  needs  of  the  administration  of 
that  territory,  are  not  deemed  to  be  war  taxes. 

It  is  here  that  there  arose  the  strongest  objections  to  the  German  project, 
especially  by  the  delegations  of  France,  Great  Britain  and  Belgium.  It  is  inad- 
missible, they  said,  to  create  for  neutrals  an  advantageous  status  that  finds  no 
sound  basis  either  from  the  point  of  view  of  the  State  in  which  they  dwell  or  of 
the  other  belligerent  party.    Exempt  from  military  service  by  reason  of  his  foreign 

1  Annex  37. 

2  Annex  36. 
'  Annex  42. 
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citizenship,  a  neutral  established  abroad  is  subject  to  all  other  charges  that  are 
levied  from  the  citizens  of  the  country  where  he  has  his  domicile.  The  State 
whose  hospitality  has  been  extended  to  him  is  the  less  called  upon  to  make  a 
distinction  in  his  favor  since  the  charges  from  which  it  is  desired  to  relieve  him 
have  most  often  the  character  of  general  taxes  affecting  the  entire  population  and 
whose  collection  does  not  lend  itself  to  distinction  of  persons.  As  to  the  position 
of  neutrals  with  regard  to  an  invader  who  occupies  the  territory  where  they  live, 
that  is  already  regulated  by  the  provisions  of  the  Convention  of  1899  on  the  laws 
and  customs  of  war  on  land — a  Convention  that  makes  no  distinction  between 
neutrals  and  the  nationals  of  the  invaded  State  and,  as  a  consequence,  places 
them  all  on  the  same  footing.  Besides,  how  could  the  neutral  complain?  Does 
he  not  by  coming  to  establish  himself  in  a  country  consent  in  advance  to  submit 
to  its  laws  and  taxes  and  to  share  in  this  respect  the  lot  of  the  citizens  in  whose 
midst  he  lives? 

Finally,  the  German  proposition  would  encounter  in  practice  very  great  diffi- 
culties of  execution.  Thus,  to  repeat  the  expression  of  his  Excellency  Mr.  Leon 
Bourgeois,  the  war  taxes  referred  to  in  Article  66  can  hardly  be  imposed  and 
collected  except  ratione  loci  and  not  ratione  personae,  whether  the  invader  collects 
them  himself  or  whether  he  has  the  local  authority  do  so. 

Besides  these  general  objections  an  additional  point  was  made  of  the 
peculiar  difficulties  that  the  application  of  the  provisions  of  the  German  project 
could  not  fail  to  encounter  in  certain  countries  as  to  the  points  under  discussion. 
"  Every  English  colony,"  said  the  British  delegation,  "  has  a  very  considerable 
population  of  foreigners  who  have  dwelt  there  for  a  long  time,  most  of  them 
having  been  born  there.  They  consider  it  as  their  own  country,  although  they 
have  not  formally  renounced  their  old  nationality,  and  they  have  no  desire 
whatever  to  benefit  by  the  exemptions  that  are  here  proposed  to  be  granted  them." 
Likewise,  the  Japanese  delegation  made  the  point  that  in  the  Far  East  a  number 
of  countries  have  not  legislated  on  the  subject  of  nationality  and  that  entire 
populations  may  be  found  there  whose  citizenship  is  quite  uncertain  or  might 
be  changed  at  any  moment  by  decisions  too  interested  to  be  acceptable. 

On  the  other  hand,  arguments  in  support  of  the  German  proposition  were 
presented,  particularly  by  the  delegations  of  the  United  States  and  Switzerland. 
These  we  shall  now  briefly  summarize. 

The  sole  and  immediate  object  of  the  project  is  not  to  favor  foreigners  as 
against  the  native  population  of  the  country  where  they  live.  It  is  inspired  by 
that  more  general  and  even  loftier  influence  that  guides  the  work  of  the  Confer- 
ence and  aims  to  minimize,  so  far  as  possible,  the  evil  effects  of  war  and  to 
diminish,  so  far  as  circumstances  permit,  the  number  of  persons  called  upon  to 
suffer  its  hardships  and  burdens.  It  is  impossible  to  deal  here  with  the  citizens  of 
the  belligerent  States.  It  is  to  them  that  their  own  country  makes  its  appeal  to 
sustain  its  efforts  in  the  war ;  it  is  to  them  that  the  invading  enemy  addresses  his 
requisitions  as  authorized  by  the  Regulations  of  1899.  But  side  by  side  with 
[68]  these  populations,  necessarily  involved  in  the  struggle,  are  foreigners,  found 
in  the  territory  of  a  belligerent  State  only  because  of  the  fact  of  their  domi- 
cile, who  have  no  bond  with  this  State  and  who  are  neutrals  because  their  own 
country  is  a  neutral  to  the  conflict.  If  it  is  truly  desired  to  continue  faithful  to  the 
humanitarian  movement  which  has  already  inspired  a  number  of  the  provisions 
of  the  Articles  of  1899  and  which  aims  to  lessen  the  evils  of  war  and  the  number 
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of  its  victims,  must  we  not  act  accordingly  in  behalf  of  these  neutrals  for  whom 
the  struggle  is  a  thing  apart  and  who  have  neither  share  nor  responsibility  in  it? 
Can  we  ignore,  in  this  matter,  the  difference  that  the  very  tie  of  nationality  creates 
between  them  and  the  citizens  of  the  country  in  which  they  live,  a  tie  which  does 
not  exist  for  them,  or,  to  be  more  exact,  which  binds  them  to  a  foreign  and 
neutral  State?  And  if  it  be  urged  that  it  is  scarcely  fair  that  foreigners  in  a 
State  should,  in  case  of  war,  be  treated  better  than  the  citizens,  can  this  feeling, 
which  is  more  human  than  just  on  the  whole,  cause  us  to  forget  that  the  citizens 
of  this  same  State,  when  abroad,  would  enjoy  the  benefits  of  the  proposed  plan 
in  the  far  more  numerous  wars  to  which  their  country  will  be  not  a  party,  but  a 
neutral?  As  to  the  difficulties  of  execution  indicated,  they  can  scarcely  be  con- 
sidered as  insurmountable.  It  is  for  those  interested  individuals  to  prove  their 
nationality ;  and  it  will  not  be  necessary  to  recognize  as  neutrals  persons  not 
furnishing  this  proof  in  an  entirely  satisfactory  manner. 

These  considerations  had  led  to  the  adoption  by  the  committee  of  examination 
by  a  vote  of  6  to  5,  with  1  abstention,1  of  the  proposal  to  establish  in  favor 
of  neutrals  the  rules  laid  down  in  Articles  66  to  68  of  the  project.  As  to  Article 
66  it  will  suffice  to  observe  again  that  it  does  not  deal  with  ordinary  taxes,  even 
though  increased  in  time  of  war. 

Article  67 

The  property  of  neutrals  shall  not  be  destroyed,  damaged  or  seized,  unless  absolutely 
necessary  by  reason  of  the  exigencies  of  the  war.  In  case  of  destruction  or  damage,  the 
belligerent  is  only  bound  to  pay  an  indemnity  in  its  own  country  or  in  the  enemy  country, 
when  the  ressortissants  of  another  neutral  country  or  of  its  own  are  likewise  given  the 
benefit  of  an  indemnity  and  reciprocity  is  guaranteed. 

While  providing  for  the  case  of  an  indemnity  Article  67  does  not  impose 
upon  the  belligerents  the  obligation  to  repair  the  damage  in  the  cases  in  point. 
Each  State  remains  free  to  recognize  or  not  this  obligation  and  to  put  it  into 
execution  either  in  a  general  way  or  according  to  circumstances. 

What  the  project  demands  of  them  is  that  in  each  case  the  neutrals  be  treated 
on  a  footing  of  equality  among  themselves  or  with  the  nationals  in  consideration 
of  guaranteed  reciprocity.  Supposing  that  in  such  and  such  a  case  the  belligerent 
State  decides  to  indemnify  the  national  or  neutral  owners  of  real  property 
destroyed  by  necessity  of  war,  he  will  not  be  able  to  indemnify  either  the  nationals 
alone  or  the  ressortissants  of  the  neutral  State  A  without  being  under  the  necessity 
of  according  the  same  treatment  to  the  ressortissants  of  the  neutral  State  B  whose 
Government  guarantees  reciprocity. 

To  this  system,  which,  in  short,  makes  everything  depend  upon  the  good-will 
of  the  responsible  belligerent,  the  Swiss  delegation  would  have  preferred  a 
[69]  general  stipulation  by  which  the  States  would  bind  themselves  to  indemnify 
entirely  the  owners  in  the  cases  provided  for  in  the  first  sentence  of  Article 
67.  It  made  a  proposal  to  that  effect  and  called  attention  to  the  fact  that  while 
being  inspired  by  the  generous  and  humanitarian  tendencies  of  which  we  have 
already  spoken,  this  solution  would  have  the  practical  merit  of  insuring  in  itself 
reciprocity  between  all   the  contracting   States  and   of  exempting  the   injured 

1  Voting  for  Article  66 :  Germany,  United  States  of  America,  Austria- Hungary,  Cuba, 
Luxemburg,   Switzerland. 

Voting  against  this  article :   France,  Great  Britain,  Japan,   Netherlands,  Persia. 
Not  voting:   Denmark. 
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owners  from  furnishing  a  proof  which  they  might  at  times  have  some  difficulty 
in  producing.  But,  without  ignoring  the  value  of  these  arguments,  the  Commis- 
sion had  to  state  that  the  Swiss  proposal  gave  rise  to  the  most  serious  objections 
by  reason  of  the  financial  consequences  which  might  arise  from  it;  and  this 
proposal  was  withdrawn  for  lack  of  support. 

The  prohibition  against  seizing  neutral  property  is  conformable  to  the  ruling 
of  Article  23,  letter  g,  of  the  1899  Regulations.  It  is  well  to  state  in  this  respect 
that  in  case  of  seizure  indemnity  is  a  matter  of  right  and  does  not  depend,  as  in 
the  case  of  destruction  or  of  deterioration,  on  the  good-will  of  the  responsible 
belligerent.  The  following  articles  of  the  project  regulate  the  payment  of 
indemnities  in  the  case  where,  as  an  exception,  the  seizure  is  permitted. 

Article  68 

The  belligerent  parties  shall  make  compensation  for  the  use  of  real  property  belong- 
ing to  neutrals  in  the  enemy  country,  the  same  as  in  its  own  country,  provided  that 
reciprocity  is  guaranteed  in  the  neutral  State.  Nevertheless,  this  indemnity  shall  in  no 
case  exceed  that  which  the  legislation  of  the  enemy  country  provides  in  case  of 
war. 

Article  68  refers  to  the  single  case  of  the  utilization  by  a  belligerent  of  real 
property  belonging  to  a  neutral  on  the  enemy  territory.  The  expropriation  or 
utilization  of  real  property  on  the  territory  of  the  State  itself  which  resorts  to 
this  measure,  is  still  regulated  in  time  of  peace  as  in  time  of  war  by  the  legislation 
of  that  State.  As  to  the  expropriation  by  a  belligerent  of  real  property  in  enemy 
country,  that  is  a  case  which  it  is  useless  to  consider  for  the  simple  reason  that  it 
will  never  occur.  The  necessities  of  war  may  lead  a  belligerent  to  utilize,  even 
to  destroy,  real  property ;  but  one  searches  in  vain  for  any  reason  and  purpose  for 
which  it  might  wish  to  acquire  the  property. 

Article  69 

Movable  property  belonging  to  a  neutral  in  the  territory  of  a  belligerent  party  can 
be  expropriated  or  made  use  of  by  it  for  a  military  purpose  only  by  an  immediate  payment 
of  an  indemnity  in  specie. 

Article  69,1  differing  therein  from  the  preceding  article,  refers  to  and  regu- 
lates exclusively  the  expropriation  or  utilization  by  a  belligerent  State  of  movable 
property  belonging  to  neutrals  on  its  own  territory.  It  lays  down  the  general  and 
absolute  principle  that  this  expropriation  or  utilization  can  take  place  only  in 
consideration  of  an  immediate  payment  of  an  indemnity  in  specie.  In  the  German 
proposition  the  second  paragraph  of  Article  70,  which  became  Article  69  of  the 
project,  provided  for  the  application  of  the  same  principle  in  enemy  country 
within  the  limits  and  under  the  conditions  stipulated  in  Article  52  of  the  Regula- 
tions of  1899.  The  German  delegation  renounced  this  paragraph  because  the 
question  is  already  regulated  by  Articles  52  and  53  of  the  Regulations, 
[70]  which,  in  its  opinion,  are  as  applicable  to  the  property  of  neutrals  as 
to  that  of  ressortissants  of  the  enemy  State. 

This  same  question  had  arisen  in  the  first  subcommission  and  had  been 
referred  by  it  to  the  examination  of  the  second  subcommission  of  the  Second  Com- 
mission. We  had  to  acknowledge  that  in  effect  the  Regulations  of  1899  had  estab- 
lished no  difference  between  the  two  categories  of  owners  and,  consequently,  of 

'  This  article  was  adopted  in  the  committee  of  examination  by  nine  votes  to  five. 
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property  of  which  we  have  just  spoken.  As  for  making  a  difference  here  relative 
to  the  neutrals,  that  would  have  been  useless  since  Article  52  of  the  Regulations 
amended  by  the  Conference  August  17,  1907,  carries  the  provision,  in  favor  of 
all  owners,  that :  "  Contributions  in  kind  shall,  as  far  as  possible,  be  paid  for  in 
cash ;  if  not,  a  receipt  shall  be  given,  and  payment  shall  be  arranged  as  soon  as 
possible." 

Let  us  observe,  finally,  that  Article  69  is  not  applicable  to  railway  material 
or  to  vessels,  which  are  regulated  by  the  special  provisions  of  Articles  70  and  71. 

Article  70 

Railway  material  belonging  to  neutral  States  or  to  companies  or  to  private  persons, 
and  recognizable  as  such,  shall  not  be  requisitioned  or  utilized  by  a  belligerent  except 
where  and  to  the  extent  that  it  is  absolutely  necessary.  It  shall  be  sent  back  as  soon  as 
possible  to  its  country  of  origin. 

A  neutral  State  may  likewise,  in  case  of  necessity,  retain  and  utilize  to  an  equal 
extent  material  of  the  belligerent  Power  found  on   its  territory. 

Compensation  shall  be  paid  by  one  party  or  the  other  in  proportion  to  the  material 
used,  and  to  the  period  of  usage. 

With  reference  to  Article  70  of  the  German  proposal,1  which  in  part  became 
Article  69  of  the  project,  the  delegation  of  Luxemburg2  had  proposed  an  amend- 
ment as  follows:  "  This  authorization  [to  expropriate  or  make  use  of,  for  military 
purpose,  movable  or  real  property  of  neutrals  in  the  country  of  the  belligerent 
who  requires  them]  does  not  extend  to  means  of  public  transportation  leading 
from  neutral  States,  and  belonging  to  said  States  or  to  their  grantees,  recognizable 
as  such." 

Before  this  proposition  came  up  for  discussion  the  delegation  of  Luxemburg 
followed  it  with  a  subsidiary  amendment 3  to  complete  the  same  Article  70  by  the 
following  provisions : 

The  maintenance  of  pacific  relations,  especially  of  commercial  and 
industrial  relations,  existing  between  the  inhabitants  of  belligerent  and  neutral 
States,  merits  particular  protection  on  the  part  of  the  civil  and  military 
authorities. 

On  the  outbreak  of  hostilities,  belligerents  shall  accord  a  sufficient  delay 
to  enable  transportation  material  belonging  to  neutral  States  or  to  their 
grantees  to  be  taken  back  to  their  country  of  origin. 

Requisitions  on  means  of  transportation  belonging  to  neutral  States  or  to 
their  grantees  shall  not  be  made  except  in  case  of  imperative  necessity. 

The  quantity  of  material  to  be  requisitioned,  as  well  as  its  use,  shall  be 
reduced  to  a  minimum.  Such  material  shall  be  returned  within  a  short  time 
to  its  country  of  origin. 

Whenever  public  transportation  material  belonging  to  a  neutral  State 
or  to  its  grantees  is  requisitioned  by  a  belligerent  State,  material  belonging  to 
the  latter  or  to  its  grantees  found  in  neutral  territory  may  likewise  be  held 
there  by  way  of  due  compensation. 

[71]  The  minutes  of  the  sixth  and  seventh  meetings  of  the  second  subcommission 
show  in  detail  the  very  interesting  discussion  to  which  the  propositions  of 
the  delegation  of  Luxemburg  gave  rise. 

1  Annex  36. 
'Annex  39. 
*  Annex  40. 
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We  may  be  permitted  therefore  to  confine  ourselves  here  to  the  following 
observations : 

(1)  The  principle  enunciated  by  the  first  paragraph  of  the  above  subsidiary 
amendment  received  unanimous  consent;  but  the  Commission  thought  that  a 
better  form  for  it  would  be  that  of  a  general  resolution  to  be  inscribed  as  a  pre- 
amble at  the  head  of  the  new  contractual  provisions  concerning  neutrals.  If  the 
Conference  concurs  in  this  view*  it  will  be  the  duty  of  the  General  Drafting 
Committee  to  give  the  proposed  resolution  the  place  and  wording  that  are  most 
suitable. 

(2)  In  the  course  of  the  discussion  the  Commission  agreed  at  once  that  in 
regard  to  neutral  railroad  material  in  occupied  territory,  the  question  is  regulated 
by  Article  54  of  the  Regulations  of  1899,  which  contains  the  provision  that  "  The 
plant  of  railw?ys  coming  from  neutral  States,  whether  the  property  of  those 
States  or  of  companies  or  of  private  persons,  shall  be  sent  back  to  them  as  soon 
as  possible."  The  report  of  the  subcommission  1  which  prepared  the  Regula- 
tions of  1899,  gives  this  article  the  following  comment: 

His  Excellency  Mr.  Beernaert  had  suggested  ordering  immediate  resti- 
tution of  this  material  [that  is  to  say,  the  material  contemplated  by  Article 
54]  zvith  a  prohibition  of  using  it  for  the  needs  of  the  zvar;  but  the  subcom- 
mission agreed  with  the  drafting  committee  in  thinking  that  it  was 
sufficient  to  lay  down  the  principle  of  restitution  within  a  short  time  for  the 
sole  purpose  of  pointing  out  that  the  material  belonging  to  neutrals  cannot  be 
the  object  of  seizure. 

Did  the  authors  of  the  Regulations  of  1899  by  these  last  words  intend  to 
formulate  a  general  principle  prohibiting  belligerents  from  requisitioning  railway 
material  belonging  to  neutrals?  So  his  Excellency  Mr.  van  den  Heuvel  main- 
tained, but  the  majority  of  the  Commission  took  the  opposite  view  as  expressed 
by  Mr.  Louis  Renault  and  others. 

Article  54  does  not  absolutely  forbid  a  belligerent  to  utilize  the  material  of 
neutrals  found  in  the  territory  occupied  by  its  army.  It  is  limited  to  imposing 
upon  him  the  obligation  to  send  back  this  material  as  soon  as  possible  to  the 
rightful  possessor. 

(3)  On  the  question  of  principle  raised  by  the  Luxemburg  amendments 
various  opinions  came  to  light  in  the  Commission  and  its  committee  of  examina- 
tion. Some  delegations  utterly  denied  that  a  belligerent  has  a  right  of  requisi- 
tioning and  utilizing  neutral  material  found  in  its  territory.  Among  those  who 
admitted  this  right  within  the  limits  of  Article  70,  some  claimed  in  favor  of  the 
neutral  State  an  indemnity  as  well  as  the  right  of  retaining,  to  an  equal  extent, 
material  belonging  to  the  belligerent.  Others  were  willing  to  grant  to  the  neutral 
State  only  the  indemnity  without  the  right  of  retaining  material,  or  only  this 
right  of  retention  to  the  exclusion  of  any  indemnity. 

It  is  impossible  to  reconcile  these  various  opinions,  which  are  contradictory 
on  more  than  one  point.  The  project  contains  what  may  be  called  an  intermediate 
solution.  The  first  paragraph  of  Article  70,  which  the  German  delegation  pro- 
posed in  order  to  take  into  account  the  amendments  presented  by  the  delegation  of 
Luxemburg,  does  not  deny  the  belligerents  the  right  of  requisitioning  and  utilizing 
material  belonging  to  neutral  States  or  their  grantees,  but  it  restricts  it  to  the 
cases  where  such  a  step  is  demanded  by  an  imperative  necessity. 

1  Report  of  Mr.  Edouard  Rolin  Jaequemyns,  annex  to  the  fourth  meeting  of  the 
second  commission. 
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[72]  For  example,  when  mobilization  takes  place,  it  would  be  literally  impossible 
to  proceed  to  a  separation  of  all  the  railway  material  belonging  to  neutral 
States  or  their  grantees.  Even  were  it  thus  set  apart,  this  material  could  neverthe- 
less not  be  sent  to  its  country  of  origin  as  long  as  the  military  transportation  super- 
seded and  checked  all  other  schedules.  This  situation  of  force  majeure  might 
occur  even  before  the  opening  of  hostilities.  It  could  also  arise  when  States  are 
mobilizing  their  forces  with  the  aim  of  enforcing  respect  for  their  neutrality 
during  a  war  that  has  already  been  declared  or  one  that  is  imminent. 

All  that  can  be  done  here  is  to  restrict  the  right  of  requisition  to  the  narrow 
limits  stated  in  Article  70,  paragraph  1,  and  to  recognize  the  right  of  the  neutral 
State  to  the  retention  reserved  to  it  in  the  second  paragraph  of  the  same  article. 
This  right  could  not  be  considered  as  having  the  character  of  reprisals.  The 
neutral  State  will  have  recourse  to  it  because,  deprived  of  the  material  retained 
by  the  belligerent,  it,  in  its  turn,  has  to  requisition  the  material  that  it  finds  in  its 
territory  to  ensure  its  domestic  as  well  as  its  international  railroad  service.  It 
will  exercise  this  right  only  to  the  same  extent  and  will  be  careful,  by  preserving 
an  even  balance  between  the  belligerents,  to  observe  its  duty  of  impartiality  which 
is  too  inherent  in  neutrality  to  require  the  express  mention  proposed  by  the  Serbian 
delegation.1  Finally,  the  project  imposes  on  the  State  making  use  of  the  right 
of  requisition,  the  obligation  to  pay  to  the  rightful  possessors  of  the  material  an 
indemnity  proportionate  to  the  material  utilized  and  to  the  time  it  is  held.  In 
this  provision  the  project  merely  sanctions  a  principle  which  is  already  practised 
everywhere  in  times  of  peace  and  whose  application  cannot,  it  seems,  cause  any 
difficulty. 

Article  71 

Neutral  vessels  and  their  cargo  can  be  expropriated  or  utilized  by  a  belligerent  party 
if  they  belong  to  the  river  shipping  in  its  territory  or  in  the  enemy's  territory.  Exception 
is  made  of  the  vessels  in  a  regular  maritime  service. 

In  case  of  expropriation  the  indemnity  shall  be  equal  to  the  full  value  of  the  vessel 
or  cargo,  increased  by  10  per  cent.  In  case  of  use  it  shall  be  the  ordinary  freight  charge 
increased  by  10  per  cent.     These  indemnities  shall  be  paid  immediately  and  in  specie. 

Two  principles  are  laid  down  in  Article  71,  which  regulates  also  lake  shipping, 
but  not  that  of  a  seaport. 

The  first  of  these  is  that  the  belligerents  may,  under  the  conditions  fixed  by 
paragraph  2,  expropriate  or  utilize  neutral  vessels  belonging  to  the  river  shipping 
in  their  territory  or  in  that  of  the  enemy.  The  second  is  that  this  right  does  not 
belong  to  them  as  regards  vessels,  even  if  found  on  a  river,  whose  regular  service 
is  maritime  and  not  river.  In  either  case  the  cargo  is  subject  to  the  same  rules  as 
the  vessel  itself. 

Article  72 

When  movable  property  belonging  to  neutrals  and  utilized  under  the  provisions  of 
Articles  68  to  71  shall  have  suffered,  by  the  sole  reason  of  their  use  for  a  military  pur- 
pose, any  damage  in  excess  of  ordinary  wear  and  tear,  the  belligerent  party  shall  pay  for 
this  damage  a  special  indemnity  over  and  above  what  is  due  for  utilizing  them. 

The  total  indemnity  for  goods  destroyed  under  the  same  conditions  shall  be  the 
same  as  that  which  would  have  been  paid  for  the  expropriation  of  these  goods. 

'  Annex  41. 
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It  is  not  sufficient  to  provide  for  a  bailment  indemnity  in  favor  of  the  owners 

of  neutral  goods  utilized  by  a  belligerent  in  the  cases  dealt  with  in  Articles 

[73]  69  and  71.    A  further  indemnity  will  be  due  if  these  goods  are  damaged  by 

the  use  made  of  them.     In  case  of  destruction  by  reason  of  this  use,  the 

indemnity  will  be  that  which  would  have  been  paid  for  an  expropriation  of  the 

goods  destroyed. 

In  stating  the  right  to  this  special  indemnity,  Article  72  expressly  subordinates 
it  to  the  condition  that  the  goods  to  which  it  applies  shall  have  been  destroyed  or 
damaged  solely  by  the  use  made  of  them  for  a  military  purpose. 

With  regard  to  Articles  71  and  72,  the  delegations  of  France,  Japan  and 
Great  Britain  expressly  renewed  the  reservations  already  mentioned  in  the  course 
of  the  present  report.  The  first  two  repeated  that  they  were  opposed  to  everything 
in  the  report  which  tends  to  create  for  the  neutrals  an  advantageous  status  as 
against  the  nationals  of  the  belligerent  parties. 

The  British  delegation  added  that  it  rejected,  moreover,  the  obligation 
imposed  upon  belligerents  to  pay  indemnities  to  neutrals  outside  of  the  cases 
already  regulated  by  the  Convention  of  1899  on  the  laws  and  customs  of  war. 

These  reservations  were  recorded  and  it  should  be  stated  that  several  dele- 
gations thought  it  their  duty  to  refuse  their  complete  adhesion  to  the  project 
resulting  from  the  work  of  the  Commission.  But  we  believe,  nevertheless,  that 
we  are  justified  in  presenting  this  project  to  the  Conference  and  in  recommending 
its  adoption,  because  it  marks  one  more  step  along  the  way  which,  although  it 
cannot  lead  to  the  suppression  of  war,  at  least  tends  to  restrict  its  evil  effects  and 
to  lessen  the  number  of  its  victims. 


[74] 

FOURTH  MEETING 

SEPTEMBER  2,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  10 :  45  o'clock. 

The  President :  The  order  of  the  day  calls  for  the  continuation  of  the  ex- 
amination of  Colonel  Borel's  second  report  which  deals  with  the  question  of 
neutrals  in  their  relations  with  belligerents.1  The  discussion  relative  to  Chapter  I 
of  the  draft  regulations  submitted  to  us  by  the  committee  of  examination  of  the 
second  subcommission  2  has  been  brought  to  a  close  except  in  so  far  as  it  concerns 
Article  62,  on  the  subject  of  which  reservations  were  made  by  the  Russian  dele- 
gation in  the  course  of  the  meeting  of  August  30.  Before  beginning  the  examina- 
tion of  Articles  64  and  65  of  Chapters  I  and  II,  it  will  be  preferable  to  complete 
the  discussion  of  Article  62  if  the  Russian  delegation  is  prepared  to  give  us  the 
explanations  promised  by  his  Excellency  Mr.  Tcharykow. 

Lieutenant  General  Sir  Edmond  R.  Elles  first  asks  permission  to  submit 
to  the  Commission  an  observation  on  the  subject  of  the  arrangement  concerning 
the  rights  and  duties  of  neutral  States  on  land,  which  was  discussed  in  the  last 
meeting.  As  stated  in  the  minutes  (vol.  iii,  pp.  32-3  [35]),  the  British  delegation 
made  reservations  to  Article  3  after  having  voted  against  the  amendment  to 
paragraph  b  of  this  article  proposed  by  the  delegation  of  Russia,  the  significance 
of  this  amendment  having  appeared  to  it  slightly  equivocal.  The  British  delega- 
tion thinks  that  it  would  be  preferable  to  refer  to  the  text  of  Article  1  of  the 
radio-telegraphic  convention  of  1906  and,  following  its  wording,  to  replace  the 
words :  closed  to  public  service  by  the  words :  which  has  not  been  opened  for  the 
service  of  public  messages.  It  hopes  that  the  amendment  in  this  form  will  be 
acceptable  to  the  Russian  delegation  and  to  the  Commission  for  the  sake  of 
avoiding  misunderstandings  and  of  obtaining  harmony  on  this  point. 

Major  General  Yermolow  declares  that  he  accepts,  in  the  name  of   the 
Russian  delegation,  the  wording  proposed  by  General  Elles. 
[75]   His  Excellency  Mr.  Keiroku  Tsudzuki  likewise  agrees  to  the  wording 
proposed  by  the  British  delegation  and  accepted  by  his  Excellency  Mr. 
Tcharykow. 

The  Reporter  is  of  opinion  that  as  far  as  can  be  judged  from  the  reading 
of  this  new  wording,  there  would  appear  to  be  only  an  advantage  gained  by  its 
adoption. 

*  Annex  C. 
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After  reading  it,  the  President  declares  that  no  objections  are  raised  to  its 
adoption. 

Lieutenant  General  Sir  Edmond  R.  Elles  thanks  the  Russian  delegation 
for  its  spirit  of  conciliation  and  declares  that  under  these  conditions  the  British 
delegation  withdraws  all  of  its  reservations  and  accepts  the  project  in  full  without 
any  reservations. 

The  President  is  pleased  with  this  solution  and  remarks  "  that  is  a  result 
which  must  be  commended."     (Hearty  applause.) 

The  Commission  proceeds  to  the  examination  of  the  second  report  of  Colonel 
Borel,  and  Major  General  Yermolow  speaks  as  follows  on  Article  62: 

Mr.  President  and  Gentlemen  :  With  respect  to  the  draft  regulations  on 
the  treatment  of  neutral  persons  in  the  territory  of  belligerent  parties,  as  pro- 
posed by  our  committee  of  examination,  the  delegation  of  Russia  has  the  honor 
to  present  the  following  views  and  general  considerations: 

We  are  of  the  opinion  that  the  fundamental  principle,  so  just  and  so  irrefut- 
able, that  affirms  that  the  subjects  of  a  neutral  State  must  never  be  considered  in 
the  light  of  enemies,  whatever  may  be  the  place  of  their  domicile,  was  fully 
discussed,  accepted  and  established  by  the  First  Peace  Conference.  In  Chapter 
I  of  the  Regulations  of  1899  are  clearly  defined  the  persons  who  are  to  be 
considered  and  treated  as  enemies. 

It  follows  logically  that  all  persons  not  covered  by  this  fundamental  defini- 
tion, peaceful  individuals,  non-combatants,  no  matter  to  what  State  they  may 
belong,  cannot  be  included  under  the  term  "  enemies."  They  are  designated  in 
general  in  the  Regulations  of  1899  as  "  inhabitants  "  and  they  are  there  already 
guaranteed,  fully  and  without  distinction  of  nationality,  the  protection  of  an 
equitable  and  uniform  treatment  for  all.  To  wish  to  go  further  would  mean,  in 
our  opinion,  taking  up  again  questions  already  settled,  proving  what  is  already 
proved.  When  an  individual  comes  to  take  up  his  residence  in  a  country  other 
than  his  own,  it  is  to  be  supposed  that  he  comes  because  he  gains  thereby  some 
advantage,  material  or  otherwise,  a  better  living  perhaps,  an  easier  or  more 
comfortable  existence.  But  then,  if  in  times  of  peace  he  succeeds  in  finding  there 
a  happy  asylum;  if  he  shares,  with  the  inhabitants  of  the  foreign  country,  the 
benefits  of  a  peaceful  residence,  is  it  not  just  and  equitable  that,  in  times  of  war, 
times  of  grave  anxiety  for  the  country  which  has  hospitably  received  him,  he 
should  share  the  troubles  of  the  State  which  has  accorded  him  asylum  and  protec- 
tion. If  he  is  not  of  this  opinion,  gentlemen,  he  is  at  liberty,  is  he  not,  to  go  when 
he  will.  But,  if  we  compare  the  new  propositions  of  our  committee  of  examina- 
tion with  the  stipulations  of  the  1899  Regulations  already  in  force,  what  do 
[76]  we  see?  We  see  that  these  propositions  tend  to  establish  privileges  in  favor 
of  the  neutrals  at  the  expense  of  the  non-combatants  of  the  two  belligerents. 
These  propositions  demand  even  that  the  nationals  of  a  belligerent  State,  already 
suffering  under  the  burdens  of  war,  be  sometimes  further  burdened,  for  example, 
in  order  to  indemnify  with  an  increase  of  ten  per  cent  the  possible  losses  of  the 
neutral.  We  do  not  think  this  solution  just  nor  can  we  admit  the  fundamental 
principle  involved. 

But  going  still  further,  gentlemen,  I  beg  you  to  observe  that  the  project 
requires,  moreover,  that  in  paying  an  indemnity  to  a  neutral  there  should  be  a 
certain  distinction  made  between  the  neutral  with  whom  there  is  no  reciprocity 
and  another  neutral  with  whom  there  is  reciprocity.    It  seems  to  us  that  this  new 
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proposition  would,  in  principle,  be  a  step  backward  in  comparison  with  the 
Regulations  of  1899,  which  establish  equal  treatment  for  all  and  prescribe  the 
same  consideration  for  every  non-combatant  individual,  whether  of  belligerent 
or  neutral  nationality,  provided  only  that  he  answers  the  description  of  peaceful 
inhabitant  and  non-combatant.  The  distinction  of  neutral  with  reciprocity  and 
without  reciprocity  seems  to  us,  by  its  complexity  of  execution,  practically 
inapplicable. 

In  view  of  all  the  considerations  set  forth,  I  have  the  honor  to  declare, 
in  the  name  of  the  Russian  delegation,  that  we  consider  Chapter  III  of  the  project 
proposed  by  the  committee  of  examination  superfluous  inasmuch  as  it  repeats 
decisions  already  established  by  the  Regulations  of  1899,  and  inacceptable  since  it 
accords  to  neutrals  privileges  not  enjoyed  by  the  other  peaceful  inhabitants  and 
non-combatants  on  belligerent  territory. 

The  Reporter  calls  attention  to  the  fact  that  they  are  confronted  by  two  very 
distinct  questions.  The  first,  which  treats  of  Article  65  and  relates  to  the  services 
of  neutrals,  has  given  rise  to  two  amendments,  one  by  Great  Britain,1  the  other 
by  Belgium.2  The  second  and  more  general  question,  on  which  the  delegations  of 
Great  Britain  and  Russia  have  made  some  observations,  concerns  what  is  called 
the  "  privileges  to  be  accorded  to  neutrals."  It  is  necessary  to  make  a  distinction. 
The  second  question  must  be  considered  in  connection  with  Chapter  III.  The 
Commission  had  left  off  the  examination  of  Article  65  regarding  the  services  which 
might  be  required  of  neutrals.  The  discussion  of  this  article  would  therefore 
need  to  be  taken  up  again.  As  to  Article  62,  it  could  be  reserved  until  the  Com- 
mission decided  on  the  status  to  be  adopted  for  neutrals. 

The  President,  with  the  consent  of  the  Russian  delegation,  declares  Article 
62  reserved  and  proposes  that  they  proceed  to  the  discussion  of  Article  65,  which 
he  reads : 

Article  65 

The  provision  of  Article  64,  paragraph  1,  does  not  apply  to  persons  belonging  to 
the  army  of  a  belligerent   State  through  voluntary  enlistment. 

The  Reporter  explains  the  point  of  view  of  the  committee  of  examination 
on  the  subject  of  the  reservations  made  by  two  groups  of  delegations  in  regard  to 
the  military  service  demanded  of  foreigners  by  the  legislations  of  some  States. 
In  his  opinion  the  Conference  is  not  called  upon  to  declare  itself  in  favor  of  either 
one  or  the  other  of  the  systems  now  before  it.  From  one  side  or  the  other  one 
must  expect  reservations  worthy  of  the  same  consideration.  If  the  text  is  voted 
as  adopted  by  the  committee  of  examination,  the  countries  requiring  military 
[77]  service  of  all  residents  will  exclude  from  their  ratification  the  first  paragraph 
of  Article  64.  If,  on  the  other  hand,  the  Commission  inserts  in  Article  65  a 
new  provision  reserving  the  legislation  of  these  States,  then  the  delegations  of  the 
other  Powers  will  expressly  exclude  it  from  their  adhesion  to  the  project  in  order 
to  avoid  even  the  appearance  of  recognizing  the  system  thus  reserved. 

We  do  not  have  to  discuss  the  pertinency  of  the  reservations ;  they  all  merit 
equal  consideration. 

Under  these  conditions,  it  seems,  one  ought  to  be  prompted  by  a  purely  prac- 
tical consideration  in  adopting  the  text  which  will  give  rise  to  the  fewest  reser- 
vations.   If  the  system  of  domicile  were  in  force  in  the  majority  of  States,  the 

1  Annex  45. 
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British  amendment,  which  includes  the  Belgian  amendment,  would  find  justifica- 
tion in  this  fact.  If,  on  the  contrary,  the  great  majority  of  the  States  prefer  the 
system  of  nationality — and  such  appears  indeed  to  be  the  case — it  would  be 
simpler  to  accept  the  text  proposed  by  the  committee  of  examination;  and  it 
would  then  behoove  the  States  which  have  the  system  of  domicile  to  make  a 
reservation  on  this  point. 

The  President:  The  discussion  appears  to  be  exhausted  and  the  Commis- 
sion should  come  to  a  decision.  The  amendments  of  the  delegations  of  Belgium 
and  Great  Britain  are  before  the  Commission,  and  the  vote  must  be  taken  on  the 
last  and  more  extended  one. 

The  Reporter  proposes  to  put  to  a  vote  first  the  British  amendment  which 
is  less  restricted  than  the  Belgian  amendment  and  which,  moreover,  comprises  the 
same  provisions  with  a  larger  scope. 

Before  putting  the  British  amendment  to  a  vote  the  President  states  that  no 
objection  has  been  raised  to  the  spirit  of  Article  65. 

Thirty-four  delegations  take  part  in  the  vote. 

Voting  for:  Belgium,  Brazil,  Bulgaria,  Denmark,  Great  Britain,  Haiti,  Japan, 
Norway,  Paraguay,  Netherlands,  Persia,  Turkey. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary,  Cuba, 
Greece,  Italy,  Panama,  Sweden,  Switzerland. 

Abstaining:  Chile,  China,  Dominican  Republic,  Spain,  France,  Luxemburg, 
Montenegro,  Portugal,  Roumania,  Russia,  Serbia,  Siam,  Venezuela. 

The  amendment  is  therefore  adopted  by  12  votes  against  9  with  13  abstentions. 

The  President  in  making  known  the  result  of  the  vote  remarks  that  it  dis- 
closes wide  differences  of  opinion  in  the  assembly,  especially  as  a  great  number 
of  the  States  did  not  take  part  in  it.  The  amendment  is  admitted  but  it  may  be 
necessary  to  come  back  to  it. 

The  Reporter  proposes  a  new  wording  for  the  British  amendment;  in  his 
opinion  a  separate  paragraph  should  be  added  to  it  in  consideration  of 
[78]  the  reservations  already  formulated  and  others  which  might  be  made  later. 
Article  65  would  be  thus  worded : 

The  provision  of  Article  64,  paragraph  1,  does  not  apply  to  persons 
belonging  to  the  army  of  a  belligerent  State  through  voluntary  enlistment. 

Nor  does  it  apply  to  persons  belonging  to  the  army  of  a  belligerent  State 
under  the  legislation  of  that  State. 

The  President  states  that  this  modification  gives  rise  to  no  remarks. 

His  Excellency  Mr.  Carlin  declares  that  the  Swiss  delegation,  under  these 
conditions,  expressly  reserves  paragraph  2  of  Article  65,  and  asks  that  this 
reservation  be  recorded. 

This  is  complied  with. 

The  order  of  the  day  calls  for  the  examination  of  Article  66  and,  conse- 
quently, of  Chapter  III  of  the  committee's  project,  which  treats  of  the  property 
of  neutrals. 

The  President  asks  if,  in  addition  to  the  reservations  already  made  by  Major 
General  Yermolow,  anyone  desires  to  present  any  general  observations  on  the 
subject  of  this  chapter.     He  reads  Article  66. 
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Article  66 

No  war  tax  shall  be  levied  upon  neutrals. 

A  war  tax  is  deemed  to  be  any  tax  levied  expressly  for  war  purposes. 

Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by  one  of  the  belligerent 
parties,  in  the  enemy  territory  occupied  by  it,  for  the  needs  of  the  administration  of  that 
territory,  are  not  deemed  to  be  war  taxes. 

Major  General  Amourel  makes  the  following  declaration : 

The  French  delegation  has  already  repeatedly  stated  why  it  could  not  adhere 
to  the  majority  of  the  articles  in  Chapter  III  of  the  committee's  project,  which 
would  establish  an  advantageous  status  for  neutral  property.  It  is  not  alone 
in  this  opinion:  other  delegations  have  clearly  manifested  the  same  viewpoint 
regarding  this  question. 

It  is  therefore  quite  possible  that  there  may  be  considerable  opposition  to 
this  chapter  and  that,  even  if  a  majority  favor  it,  the  effect  of  its  provisions  may 
be  very  much  lessened  by  the  numerous  reservations  which  will  be  made  to  it. 
In  the  case  of  the  non-adhering  Powers  the  situation  will  remain  the  same  as  at 
present,  and  neutral  property  will  be  treated  like  the  private  property  of  the 
belligerent.  That  appears  to  us  to  clearly  follow  from  the  Regulations  of  1899; 
we  think,  however,  that  we  might  cover  it  by  a  formal  text,  and  we  have  with  this 
idea  prepared  a  draft  amendment '  which  we  have  the  honor  to  submit  to  you. 

This  project  does  not  favor  neutrals  to  the  same  extent  as  does  the  German 
project;  but  it  does  guarantee  them  the  same  treatment  as  the  nationals  of  the 
belligerent,   a   result  which  will   doubtless  appeal   to  you  as   very   worthy   of 

consideration. 
[79]   Lieutenant   General   Amourel  reads  the  new  wording  proposed  by  the 
French  delegation  to  replace  Chapter  III  of  the  committee's  project : 

Chapter  III. — The  property  of  neutrals. 

Article  66 

The  property  of  neutrals  shall  be  dealt  with  by  each  belligerent:  first,  on  its  own 
territory,  like  the  private  property  of  its  nationals ;  secondly,  on  hostile  territory,  like  the 
private  property  of  the  ressortissants  of  the  hostile  State. 

Article  67 
(Like  Article  70  of  the  committee's  project.) 

Article  68 

Neutral  vessels  and  their  cargo  may  be  requisitioned  and  used  on  the  same  condi- 
tions as  railway  material. 

Article  69 

The  indemnity  to  be  paid  to  neutrals  for  destruction,  requisition,  damage,  or  use 
shall,  as  far  as  possible,  be  paid  in  cash ;  if  not  so  paid,  the  amounts  due  shall  be  stated 
in  receipts  and  their  payment  shall  be  effected  as  soon  as  possible. 

Major  General  von  Giindell  says  that  the  proposed  amendments  seem  to 
him  to  be  of  a  nature  to  make  an  immediate  discussion  impossible,  and  asks  that 
they  be  printed  and  distributed. 

1  Annex  47. 
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His  Excellency  Samad  Khan,  Momtas-es-Saltaneh  supports  the  French 
proposition. 

Mr.  Louis  Renault  remarks  that  the  amendment  just  read  brings  no  new 
element  into  the  discussion.  It  merely  formulates  a  thesis  which  has  already  been 
maintained  many  times  both  in  the  committee  and  in  the  second  subcommission 
and  which  has  just  been  upheld  by  the  Russian  delegation.  The  proposed 
text  is  then  only  the  expression  of  theories  already  developed  and  has  no  other 
object  than  to  secure  as  complete  accord  as  is  possible  on  this  question,  taking 
into  consideration  all  the  objections  which  might  have  prevented  the  initial 
project  of  the  committee  from  being  adopted  in  its  original  form. 

The  President  consults  the  assembly  on  the  advisability  of  continuing  the 
discussion  now  or  postponing  it  until  a  future  meeting. 

His  Excellency  Count  Tornielli  considers  that  the  amendment  is  too  im- 
portant to  admit  of  an  immediate  discussion. 

The  President :  In  this  case  we  have  only  to  close  the  meeting.  Perhaps,  how- 
ever, the  delegation  of  Russia  is  already  prepared  to  deliver  its  remarks  on 

Article  62. 
[80]   Major  General  Yermolow  replies  that  the  Russian  delegation,  by  reason 
of  the  considerations  already  explained,  proposes  to  omit  from  the  text 
of  Article  62  the  following  words  ..."  and  of  the  special  privileges  resulting 
therefrom  according  to  the  terms  of  Articles  64-72." 

The  Reporter  recalls  that  his  Excellency  Lieutenant  General  Jonkheer  den 
Beer  Poortugael  has  already  proposed  the  suppression  of  the  words  "  of  his 
neutrality "  and  asked,  as  stated  in  the  minutes  of  the  meeting  of  August  30 
(vol.  iii,  p.  40  [43]),  that  the  wording  of  Article  62  be  modified  as  follows:  "A 
neutral  cannot  longer  avail  himself  of  the  special  privileges  resulting  from  his 
neutrality  .  .  .  etc." 

An  exchange  of  views  takes  place  on  this  subject  between  the  Reporter  and 
his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael,  who  explains 
the  bearing  of  his  amendment. 

The  President:  There  is  at  the  very  least  a  contradiction  in  form  between 
the  Russian  and  Netherland  amendments.  Since  we  are  to  meet  again  we  will 
take  up  the  question  in  our  next  meeting. 

The  date  for  the  next  meeting  is  set  for  Wednesday,  September  4,  at  2 :30. 

The  meeting  adjourns  at  11:25  o'clock. 


[81] 

FIFTH  MEETING 

SEPTEMBER  4,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  2 :55  o'clock. 

The  President :  The  President  of  the  Conference  has  the  floor. 

His  Excellency  Mr.  Nelidow :  Gentlemen  :  The  communication  which  I  am 
about  to  make  to  you  relates  in  no  way  to  the  deliberations  of  the  Second  Commis- 
sion. I  have  desired  to  profit  by  the  presence  of  nearly  all  the  first  delegates  to 
apprize  you  of  a  decision  of  Her  Majesty  the  Queen  of  the  Netherlands  regarding 
the  Palace  of  the  Conference.  As  you  know,  the  opening  of  the  States  General 
takes  place  each  year  in  mid-September  in  the  Hall  of  the  Knights  which  has 
been  so  graciously  placed  at  our  disposal.  We  have  therefore  been  somewhat 
concerned  to  know  whether  we  could  find  other  quarters  in  case  our  work  should 
not  be  finished  by  that  date.  Her  Majesty  has  not  permitted  us  to  take  such  a 
step  and  has  been  so  good  as  to  decide  that  the  opening  of  the  States  General 
would  take  place  in  another  room,  to  which  effect  I  have  just  received  a  letter 
from  the  Minister  for  Foreign  Affairs,  which  with  your  permission  I  will  read : 

Mr.  Ambassador  :  Your  Excellency  is  not  unaware  that  under  the  Constitu- 
tion of  the  Netherlands  the  session  of  the  States  General  convenes  September  17 
next.  It  has  been  the  custom  for  Her  Majesty  the  Queen  to  open  the  same  in 
the  Hall  of  the  Knights  in  which  the  Second  Peace  Conference  is  holding  its 
plenary  meetings. 

The  Queen,  my  gracious  Sovereign,  who  follows  with  the  deepest  interest 
the  work  of  the  Conference  and  desires  to  avoid  everything  which  could  hinder 
the  high  assembly  in  the  accomplishment  of  its  task,  has  been  pleased  to  charge 
me  with  the  duty  of  conveying  to  your  Excellency  the  information  that  the 
necessary  measures  have  been  taken  to  provide  for  the  opening  of  the 
[82]  States  General  this  year  in  another  room,  in  order  that  the  Conference  may 
continue  its  work  without  interruption. 

In  communicating  the  foregoing  to  your  Excellency,  I  am  fulfilling  a  duty 
particularly  agreeable  to  me,  and  I  take  this  opportunity  to  reiterate  the  expression 
of  my  profound  regard. 

I  have  considered  it  my  duty  to  express  to  Her  Majesty  the  respectful  grati- 
tude of  the  Conference  for  this  gracious  attention  which  calms  one  of  the  scruples 
created  by  the  unforeseen  prolongation  of  our  labors.     (Applause.) 

The  President:  In  the  name  of  the  Second  Commission,  I  thank  his  Excel- 
lency Mr.  Nelidow  for  the  communication  which  he  has  been  so  good  as  to  read 
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to  us.  The  whole  Conference,  we  are  sure,  will  appreciate  highly  this  new  mark 
of  sympathetic  interest  which  Her  Majesty  sees  fit  to  accprd  our  labors. 

The  President:  You  have  all  received  the  minutes  of  our  third  and  fourth 
meetings.    Are  there  any  objections? 

As  no  one  requests  the  floor,  I  conclude  from  your  silence  that  you  approve 
them,  and  they  are  therefore  adopted. 

Major  General  Yermolow  reads  the  following  declaration: 

In  our  meeting  of  August  30,  the  Russian  delegation  made  reservations  to 
the  second  paragraph  of  Article  10  of  the  Regulations  on  the  rights  and  duties  of 
neutral  States  on  land,  in  the  matter  of  prisoners  of  war  brought  into  a  neutral 
country  by  troops  taking  refuge  there.  Although  not  sharing,  from  the  juridical 
point  of  view,  the  opinions  contained  in  the  report  of  our  committee  of  examina- 
tion on  this  question,  and  not  having  been  able  to  change  its  viewpoint  as  a 
result  of  the  debates  which  took  place  thereon  in  this  Commission,  the  delegation 
of  Russia  nevertheless  begs  to  announce  that  it  attaches  to  this  question  only  a 
secondary  military  importance  and  is,  moreover,  desirous,  in  a  full  spirit  of  con- 
ciliation, not  to  hinder  the  almost  unanimous  expression  of  opinion  obtained 
thereon  in  the  vote  of  the  Commission.  I  do  not,  therefore,  insist  on  the  reserva- 
tions which  I  made  in  the  name  of  the  delegation  of  Russia  and  I  have  the 
honor  to  declare  that  the  delegation  accepts  in  full  the  text  of  Article  10  as 
drawn  up  in  the  regulations. 

The  President  accepts  Major  General  Yermolow's  declaration  and  thanks 
the  delegation  of  Russia  in  the  name  of  the  Commission.     (Applause.) 

We  have  arrived,  he  said,  almost  at  the  end  of  our  task,  since  scarcely  any- 
thing more  remains  except  the  examination  of  Chapter  III  of  the  new  section 
which  the  French  delegation  proposes  to  substitute  for  that  of  the  committee.1 
As  you  know,  this  chapter  is  devoted  to  the  property  of  neutrals  and  is  worded 
as  follows : 

Replace  Chapter  III  of  the  draft  of  the  committee  by  the  following: 

Chapter  III. — The  property  of  neutrals 

Article  66 

The  property  of  neutrals  shall  be  dealt  with  by  each  belligerent : 
1.    On  its  own  territory,  like  the  private  property  of  its  nationals ; 
[83]   2.    On  hostile  territory,  like  the  private  property  of  the  ressortissants  of  the  hostile 
State. 

Article  67 

(Like  Article  70  of  the  committee's  draft.) 

Article  68 

Neutral  vessels  and  their  cargo  may  be  requisitioned  and  used  on  the  same  condi- 
tions as  railway  material. 

Article  69 

The  indemnity  to  be  paid  to  neutrals  for  destruction,  requisition,  damage  or  use 
shall,  as  far  as  possible,  be  paid  in  cash;  if  not  so  paid,  the  amounts  due  shall  be  stated 
in  receipts  and  their  payment  shall  be  effected  as  soon  as  possible. 

'  Annex  47. 
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We  have  still  to  decide,  says  the  President,  on  Article  62,  regarding  which 
an  amendment  was  proposed  by  the  delegation  of  Russia  without  any  decision  hav- 
ing been  made  in  the  meeting  of  September  2  for  the  reason  that  the  question 
depends  upon  the  solution  to  be  adopted  for  Chapter  III. 

It  will  perhaps  seem  advisable  to  have  first  a  general  discussion  on  the  new 
text  in  connection  with  the  old. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  takes 
the  floor  to  offer  some  remarks  on  the  subject  of  this  chapter : 

We  do  homage  to  the  generous  principles  which  have  led  the  German 
delegation  to  offer  propositions  looking  towards  the  reduction  of  the  evils  of 
war  as  far  as  possible  and  to  the  diminishing,  as  much  as  circumstances  may 
permit,  of  the  number  of  persons  called  upon  to  undergo  its  rigors  and  burdens. 

We  fear,  however,  that  in  the  way  indicated  we  may  not  find  the  right 
solution.  In  the  first  place  we  cannot  reduce  the  evils  of  war  in  this  way,  and,  if 
the  number  of  persons  upon  whom  the  burden  falls  is  reduced,  it  is  only  by  taking 
the  burden  from  some  and  putting  it  on  others. 

From  a  political  point  of  view  it  makes  no  difference  whether  the  articles  in 
question  are  accepted  or  not.  We  have  many  foreigners  within  our  borders  and 
many  of  our  citizens  live  in  foreign  countries.  They  counterbalance  each  other. 
We  can  therefore  judge  the  matter  in  an  entirely  impartial  way  from  the  stand- 
point of  justice  and  equity. 

Why  do  people  go  to  a  foreign  country?  Some  to  enjoy  the  advantages 
there  offered  them  in  the  way  of  the  luxury,  society,  and  pleasures  they  like. 
Others,  to  enjoy  advantages  to  be  derived  from  the  soil,  navigation,  or  commerce. 

The  foreign  State  offers  them  hospitality.  They  profit  as  much  as  they  wish 
by  the  advantages  they  have  sought  there.  In  the  majority  of  the  States  they  are 
treated  on  a  footing  of  equality  with  the  nationals,  being  allowed  to  own  property 
there.  If  plagues  overrun  a  country,  if  it  is  devastated  by  floods  or  volcanic 
eruptions  so  that  the  State  accords  the  inhabitants  of  these  regions  reduction  of 
taxes,  it  will  never  make  a  distinction  between  its  ressortissants,  the  word  being 
taken  in  the  sense  of  persons  living  under  the  laws  of  the  country.  The 
[84]  State  will  grant  this  reduction  without  inquiring  whether  the  inhabitants 
are  of  one  nationality  or  of  another.  They  are  companions  in  misfortune,  it 
is  only  just  that  they  be  succored  without  being  asked  where  they  were  born  or 
to  what  country  they  belong. 

Suppose  now  instead  of  plagues,  floods  or  volcanoes,  another  calamity  arises 
in  the  shape  of  war,  will  we  suddenly  wish  to  change  the  method,  will  we  have 
the  foreign  born  residents,  designated  as  "  neutrals,"  when  the  time  comes  for 
the  belligerent  to  raise  war  contributions  or  make  requisitions,  demand  exemption 
therefrom,  saying:  "We  do  not  pay  anything;  ask  our  neighbors  for  our  share 
also ;  let  them  pay  double." 

This  would  be  ungrateful,  unjust  and  base.  If  one  shares  in  the  prosperous 
times  of  a  country,  one  should  surely,  in  moments  of  distress,  share  in  its 
misfortunes. 

Colonel  Borel  said  in  his  report  that  neutral  persons  in  occupied  territory 
have  no  share  or  responsibility  in  the  conflict. 

According  to  the  admitted  principle  that  war  exists  only  between  States,  the 
subjects  of  these  States,  the  inhabitants  of  a  country,  both  native  and  foreign 
born,  should  remain  equally  non-combatants,  neither  should  have  more  respon- 
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sibility  than  the  other.  And  if  one  descends  from  the  Governments  of  the  States 
to  the  individuals,  giving  them  also  the  name  and  quality  of  neutrals,  it  must  be 
admitted  at  all  events  that  it  will  often  be  very  difficult  to  locate  responsibility. 
It  may  even  be  that  foreigners,  by  their  machinations  and  complaints  brought 
before  the  Government  of  their  country  of  origin,  have  provoked  the  war;  that 
they  alone  are  responsible  for  it. 

In  the  colonies  it  will  often  be  impossible  to  distinguish  and  separate  the 
nationals  from  the  residents  of  foreign  nationality.  One  finds  there  individuals 
of  nearly  every  nationality  on  the  face  of  the  globe.  They  are  in  search  of 
fortune,  but  pursue  it  at  their  own  risk  and  peril.  If  they  have  the  chance  to 
become  rich  there,  they  must  know  that  they  may  also  be  risking  their  skins. 

In  our  vast  colonies  one  still  finds,  for  example,  small  corners  among  the 
tribes  of  New  Guinea,  where  young  lovers  in  order  to  win  favor  with  the  belles, 
carry  their  gallantries  so  far  that  they  know  of  no  better  way  of  proving  their 
ardor,  strength  and  bravery  than  by  offering  them  two  or  three  human  heads  taken 
from  a  neighboring  tribe  or  from  strangers.  What  is  more  natural  than  that,  in 
order  to  guard  against  such  barbarity,  the  inhabitants  of  civilized  nations  should 
band  together  for  mutual  succor. 

It  is  a  stronger  bond  even  than  the  bond  of  nationality  that  Colonel  Borel 
has  in  view.  It  is  the  bond  of  preservation,  conservation,  security,  equality  and 
fraternity  which  unites  the  civilized  against  the  uncivilized  in  the  face  of  a 
common  danger. 

If,  unfortunately,  the  scourge  of  war  should  come  and  leave  its  traces, 
would  you  desire  this  bond  to  be  broken  and  equality  to  disappear;  would  you 
have  one  neighbor  say  to  another:  Go,  I  have  no  concern  in  this;  the  burden  is 
yours. 

In  the  committee  of  examination  I  voted  against  Article  66  for  practical 
reasons  also.  I  cannot  truly  conceive  how  a  commander  of  an  armed  force,  com- 
ing into  enemy  territory,  will  be  able  to  distinguish  between  the  nationals  and 
foreign  born  residents  of  the  country.  He  has  no  time  to  examine  birth 
[85]  records  or  other  papers  to  find  whether  an  individual  has  or  has  not  another 
nationality.  He  has  neither  time  nor  means  to  consult  the  laws  of  every 
country  whose  nationals  he  meets,  in  order  to  decide  whether  questions  of 
reciprocity  are  involved. 

The  most  practical  as  well  as  the  most  just  method  is  to  treat  all  the  inhabi- 
tants of  an  occupied  country  on  a  footing  of  equality,  that  is  to  say,  private 
property  should  not  be  destroyed,  impaired,  or  seized  except  as  the  exigencies 
of  war  render  it  imperative,  and  requisitions  and  everything  that  is  taken  should 
be  paid  for  in  cash,  or  if  that  is  impossible,  receipts  should  be  given  which  should 
be  redeemed  as  soon  as  possible. 

Das  ist  einfach  und  nett.    (That  is  meet  and  right.) 

For  these  reasons  we  shall  vote  for  the  proposition  of  the  French  delegation. 

The  President  grants  the  floor  to  the  first  delegate  of  Germany. 

His  Excellency  Baron  Marschall  von  Bieberstein:  We  proposed  Article 
66  believing  it  to  be  in  accord  with  the  principles  of  international  law.  However, 
we  are  not  very  keenly  interested  in  its  adoption  for  we  have  treaties,  about 
twenty  in  number,  with  various  States,  which  cover  the  points  involved.  The 
terms  of  these  conventions  vary  but  the  fundamental  idea  is  that  the  ressortissants 
of  the  two  contracting  parties  are  exempt  on  the  territory  of  the  other  party 
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from  all  taxes,  forced  loans,  requisitions,  and  military  services  of  all  kinds, 
which  would  be  imposed  in  case  of  war  or  by  reason  of  extraordinary  circum- 
stances. 

Under  these  conditions,  if  the  majority  is  of  the  opinion  that  Article  66  is 
not  in  accord  with  the  principles  of  international  law,  we  do  not  desire  to  insist 
since  we  are  already  protected  by  our  treaties. 

The  Reporter:  It  has  been  endeavored  in  the  report  to  sum  up  as  impar- 
tially as  possible  the  two  propositions  in  question,  but  I  do  not  wish  my  silence 
at  this  moment  to  be  interpreted  as  implying  abandonment  of  the  propositions  of 
the  committee  of  examination  presented  to  the  Commission.  All  the  arguments 
that  I  might  present  in  favor  of  the  article  in  discussion  would  simply  be  a 
paraphrase  of  the  commentary  accompanying  the  report,  and  I  limit  myself  to 
this  statement. 

His  Excellency  Mr.  Beldiman,  in  the  name  of  the  delegation  of  Roumania, 
supports  the  amendment  proposed  by  the  French  delegation  and  expresses  the 
hope  that  it  will  receive  a  unanimous  vote,  in  view  of  the  fact  that  four  great 
military  Powers  cannot  accept  the  initial  proposition  of  the  German  delegation. 

His  Excellency  Lord  Reay  announces  that  the  British  delegation  likewise 
supports  the  French  proposition. 

His  Excellency  Mr.  Leon  Bourgeois  takes  the  floor  to  recall  in  a  few  words 
the  spirit  of  compromise  and  understanding  which  inspired  the  amendment  of  the 
French  delegation.  The  latter  had  thought  it  possible,  he  says,  to  arrive  at  a 
complete  agreement  on  a  text  drafted  solely  with  a  view  to  eliminating  all  the 
objections  which  seemed  to  bar  the  way  to  the  adoption  of  the  committee's  draft. 
The  delegation  however,  attaches  no  particular  interest  to  it.  The  main- 
tenance of  the  status  quo  matters  very  little  to  it  if  the  Commission  considers 
that  there  is  no  occasion  to  proceed  to  the  codification  of  the  matter  under  dis- 
cussion. If,  on  the  contrary,  it  is  considered  desirable  to  draw  up  this 
[86]  code  we  shall  be  only  too  happy  to  see  our  amendment  accepted.  However, 
as  it  has  not  been  proposed  with  an  idea  of  arousing  a  discussion  that  will 
divide  the  Conference  into  majority  and  minority  parties,  I  must  first  ask  the 
first  delegate  of  Germany  if  he  finds  it  acceptable. 

His  Excellency  Baron  Marschall  von  Bieberstein  replies  with  great  regret 
that  it  is  impossible  for  the  German  delegation  to  accept  this  amendment,  on 
account  of  the  conventions  he  has  just  mentioned,  conventions  which  have  been 
concluded  and  whose  provisions  sanction  the  same  principles  as  Articles  66  to  69 
of  the  committee's  draft. 

His  Excellency  Mr.  Leon  Bourgeois  considers  that  under  these  conditions 
the  amendment  presents  no  further  interest.  Its  object  had  been  solely  to  obtain 
unanimity  and  the  French  delegation  had  no  other  in  submitting  it  to  the  Com- 
mission. It  is  better  to  withdraw  it  than  to  permit  discord  on  the  subject,  for 
it  is  useless  to  dwell  longer  on  this  point. 

The  President  states  that  the  amendment  of  the  French  delegation  being 
withdrawn  the  discussion  bears  only  upon  the  text  of  the  committee. 

His  Excellency  Count  Tornielli  willingly  supports  the  proposition  of  his  Ex- 
cellency Mr.  Leon  Bourgeois.  He  believes  that  it  would  be  better  to  come  to  a 
decision  on  the  point  of  whether  new  regulation  of  this  subject  is  desired.  If  not, 
further  discussion  of  the  question  seems  to  him  useless. 

The  President :    I  think  it  better  to  put  Article  66  to  a  vote.    This  will  be  a 
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vote  of  principle.  If  this  article  is  not  admitted,  those  following  will  likewise 
be  rejected. 

Colonel  Borel  calls  attention  to  the  fact  that  in  Chapter  III  there  are  two 
categories  of  provisions  entirely  distinct  from  each  other.  Articles  66-69  and  72 
treat  of  the  property  of  neutrals,  while  Articles  70  and  71  relate  to  different 
questions  and  would  be  independent  of  the  vote  on  Article  66. 

The  President:  That  goes  without  saying.  We  will  proceed  then  to  the 
vote  on  Article  66  whose  text  is  as  follows : 

Article  66 

No  war  tax  shall  be  levied  upon  neutrals. 

A  war  tax  is  deemed  to  be  any  tax  levied  expressly  for  war  purposes. 

Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by  one  of  the  belligerent 
parties,  in  the  enemy  territory  occupied  by  it,  for  the  needs  of  the  administration  of  that 
territory,  are  not  deemed  to  be  war  taxes. 

Thirty-four  delegations  take  part  in  the  vote. 

Voting  for:  Germany,  United  States  of  America,  Austria-Hungary,  Cuba, 
Denmark,  Ecuador,  Greece,  Italy,  Luxemburg,  Norway  and  Switzerland. 

Voting  against:  Brazil,  China,  France,  Great  Britain,  Haiti,  Japan,  Monte- 
negro, Netherlands,  Persia,  Roumania,  Russia,  Serbia  and  Uruguay. 
[87]  Not    voting:    Belgium,    Bulgaria,    Dominican    Republic,    Spain,    Mexico, 
Panama,  Paraguay,  Siam,  Sweden  and  Turkey. 

The  President:  Article  66  is  rejected  by  13  votes  to  11,  with  10  abstentions. 
Such  being  the  case,  it  is  useless  to  vote  upon  the  following  articles. 

We  come  to  Article  70  worded  as  follows : 

Article  70 

Railway  material  belonging  to  neutral  States  or  to  companies  or  to  private  persons, 
and  recognizable  as  such,  shall  not  be  requisitioned  or  utilized  by  a  belligerent  except 
where  and  to  the  extent  that  it  is  absolutely  necessary.  It  shall  be  sent  back  as  soon  as 
possible  to  its  country  of  origin. 

A  neutral  State  may  likewise,  in  case  of  necessity,  retain  and  utilize  to  an  equal 
extent  material  of  the  belligerent  Power  found  on  its  territory. 

Compensation  shall  be  paid  by  one  party  or  the  other  in  proportion  to  the  material 
used,  and  to  the  period  of  usage. 

No  objection  being  raised,  the  article  is  adopted. 
We  will  now  consider  Article  71. 

The  Reporter  recalls  that  he  has  been  directed  to  prepare  a  new  text  which 
he  reads: 

Article  71 

Neutral  vessels  and  their  cargo  can  be  expropriated  or  utilized  by  a  belligerent  party 
if  they  belong  to  the  river  shipping  in  its  territory  or  in  the  enemy's  territory.  Exception 
is  made  of  the  vessels  in  a  regular  maritime  service. 

In  case  of  expropriation  the  indemnity  shall  be  equal  to  the  full  value  of  the  vessel 
or  cargo,  increased  by  10  per  cent.  In  case  of  use  it  shall  be  the  ordinary  freight  charge 
increased  by  10  per  cent.     These  indemnities  shall  be  paid  immediately  and  in  specie. 

Their  Excellencies  Lord  Reay,  Mr.  Tcharykow,  Mr.  Leon  Bourgeois,  Mr. 
Keiroku  Tsudzuki,  Mr.  Merey  von  Kapos-Mere,  Rechid  Bey,  and  Colonel 
Ting  make  reservations  to  this  article. 
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The  President:  The  article  is  adopted  subject  to  the  reservations  of  the 
delegations  of  Great  Britain,  Russia,  France,  Japan,  Austria-Hungary,  Turkey 
and  China. 

There  remains  Article  72,  which  is  worded  as  follows : 

Article  72 

When  movable  property  belonging  to  neutrals  and  utilized  under  the  provisions  of 
Articles  69  to  71  shall  have  suffered,  by  the  sole  reason  of  their  use  for  a  military  pur- 
pose, any  damage  in  excess  of  ordinary  wear  and  tear,  the  belligerent  party  shall  pay  for 
this  damage  a  special  indemnity  over  and  above  what  is  due  for  utilizing  them. 

The  total  indemnity  for  goods  destroyed  under  the  same  conditions  shall  be  the 
same  as  that  which  would  have  been  paid  for  the  expropriation  of  these  goods. 

Articles  66  to  69  being  rejected,  it  is  necessary  to  modify  Article  72. 
[88]  The  Reporter  calls  attention  to  the  fact  that  the  principle  of  Article  72  has 
not  been  attacked.     It  is  true  that  Articles  66  to  69  have  been  eliminated, 
but  Articles  70  and  71  still  stand,  and  Article  72  refers  equally  to  them. 

The  President:  The  wording  of  Article  72  is  too  general.  It  must  be  put 
in  harmony  with  what  remains  of  the  chapter  by  limiting  its  application  to 
Articles  70  and  71. 

Mr.  Louis  Renault  declares  that  the  French  delegation  cannot  vote  for 
Article  72,  since  it  involves  the  application  of  Article  71  on  the  subject  of  which 
the  delegation  has  made  reservations. 

His  Excellency  Mr.  Tcharykow  joins  with  the  French  delegation  in  declaring 
that  he  cannot  accept  nor  vote  for  Article  72. 

Their  Excellencies  Lord  Reay,  Mr.  Keiroku  Tsudzuki,  Rechid  Bey,  and 
Colonel  Ting  make  the  same  reservations. 

The  President:    The  reservations  of  the  delegations  of   France,   Russia, 
Great   Britain,  Japan,  Turkey  and   China  are  recorded,   and   if   there  are  no 
objections  I  shall  declare  Article  72  adopted  with  the  new  text  submitted  by  the 
.Reporter,  which  is  as  follows: 

Article  72 

When  railway  material  or  vessels,  movable  property  belonging  to  neutrals  and  utilized 
under  the  provisions  of  Articles  70  and  71  shall  have  suffered,  by  the  sole  reason  of  their 
use  for  a  military  purpose,  any  damage  in  excess  of  ordinary  wear  and  tear,  the  belligerent 
party  shall  pay  for  this  damage  a  special  indemnity  over  and  above  what  is  due  for  utiliz- 
ing them. 

The  total  indemnity  for  goods  destroyed  under  the  same  conditions  shall  be  the 
same  as  that  which  would  have  been  paid  for  their  expropriation. 

The  President  :  We  had  reserved  Article  62  until  after  the  votes  which  have 
just  taken  place.    We  shall  now  proceed  to  the  discussion  of  this  article : 

Article  62 

A  neutral  cannot  longer  avail  himself  of  his  neutrality  and  of  the  special  privileges 
resulting  therefrom  according  to  the  terms  of  Articles  64-72: 

a.  If  he  commits  hostile  acts  against  a  belligerent  party ; 

b.  If  he  commits  acts  in  favor  of  a  belligerent  party,  particularly  if  he  voluntarily 
enlists  in  the  ranks  of  the  armed  force  of  one  of  the  parties. 

In   such   a  case,   the   neutral   shall   not   be   more   severely   treated   by   the   belligerent 
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State  as  against  whom  he  has  abandoned  his  neutrality  than  a  ressortissant  of  the  other 
belligerent  State  could  be  for  the  same  act. 

In  view  of  the  vote  on  Article  66  Colonel  Borel  proposes  the  suppression 
of  the  words  "  and  of  the  special  privileges  resulting  therefrom  according  to  the 
terms  of  Articles  64-72." 

The  President:    As  no  objections  are  raised  to  the  article  thus  amended  it 
is  adopted. 
[89]  The  President: 

Gentlemen  :  We  have  now  come  to  the  end  of  our  tasks  and  I  believe  the 
Second  Commission  may  rest  satisfied  with  the  result  of  its  labors. 

The  Regulations  on  the  laws  and  customs  of  war  leave  our  hands  revised, 
completed  and  improved  in  more  than  one  point;  the  broad  and  generous  spirit 
which  presided  over  our  deliberations  in  1899  lives  in  our  present  labors.  May  it 
be  possible,  gentlemen,  to  live  up  to  the  Regulations  in  all  their  provisions,  better 
than  ever  before,  even  with  respect  to  the  races  we  have  been  accustomed  to 
consider  as  inferior  to  ours. 

As  to  the  second  important  subject  contained  on  our  program,  the  regula- 
tion of  the  rights  and  duties  of  neutrals,  that  is  a  new  work  which  will  merit  a 
prominent  place  in  the  record  of  achievement  of  this  Second  Conference.  Hence- 
forth, the  neutral  States  will  know  exactly  and  in  advance  their  rights  and  duties, 
and  even  though  our  work  be  indeed  open  to  improvement,  it  will  nevertheless  do 
great  service  in  its  present  form. 

Any  results  obtained  are  certainly  due  to  the  spirit  of  conciliation  and  cour- 
tesy which  has  reigned  over  our  deliberations ;  we  owe  very  much  to  our  reporters 
and  their  remarkable  services,  and  I  wish  once  more  to  express  in  your  name  our 
hearty  appreciation.     (Applause.) 

We  have  all  understood  that  some  sacrifices  had  to  be  made  in  the  interest 
of  unity  of  law  and  of  respect  for  neutrality,  and  if  the  future  be  called  on 
for  still  further  progress,  at  least  a  great  step  will  have  been  taken,  and  as  a  sage 
once  remarked:    "  It  is  only  the  first  step  which  costs."      (Hearty  applause.) 

His  Excellency  Mr.  Nelidow:  Gentlemen,  the  President  has  just  remarked 
that  a  spirit  of  good-understanding,  courtesy  and  conciliation  has  presided  over 
our  labors.  Allow  me  to  say  that  this  spirit  of  conciliation  is  personified  in  him 
and  it  is  to  his  great  experience  and  sense  of  equity  that  the  happy  conclusion  of 
your  labors  is  due.  I  am  certain  of  being  your  true  spokesman  in  expressing  to 
him  our  most  sincere  and  profound  appreciation.    (Hearty  applause.) 

The  President  expresses  his  thanks. 

The  Reporter  requests  authority  to  modify  his  report  in  conformity  with  the 
decisions  which  have  just  been  reached  by  the  Commission  and  to  leave  to  the 
Bureau  the  duty  of  finally  approving  them. 

The  President  states  that  the  Commission  is  unanimous  in  according  to  the 
Reporter  the  vote  of  confidence  which  he  solicits  and  solicits  one  on  his  own 
behalf  in  respect  to  the  minutes  of  the  present  meeting. 

The  meeting  adjourns  at  3:45  o'clock. 
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His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  11  o'clock. 

The  President :  Gentlemen  :  Under  the  impression  that  we  were  not  to 
have  another  meeting  you  authorized  me  to  approve  the  minutes  of  the  last  meet- 
ing. Since  we  have  assembled  again  I  ask  if  there  are  any  objections  to  the 
minutes.    There  being  none,  they  are  approved. 

Gentlemen,  we  certainly  have  considerable  difficulty  in  reaching  an  agree- 
ment in  the  matter  of  the  condition  of  neutrals,  but  it  is  not  to  be  greatly  won- 
dered at  when  one  considers  that  this  is  the  first  time  that  an  international  assem- 
bly has  undertaken  to  regulate  this  subject  and  that  in  more  than  one  point  the 
authors  are  at  variance.  We  have  examined  the  propositions  of  Germany,  France 
and  Great  Britain,  all  of  which  were  inspired  by  wholly  opposite  considerations, 
and  we  have  been  unable  to  come  to  any  general  agreement.  It  was  only  by  a 
very  feeble  majority  that  the  committee  of  examination  admitted  one  system ;  and 
it  was  by  a  majority  but  little  greater  that  the  Commission  preferred  another. 
Finally,  in  plenary  meeting,  the  Conference,  accepting  neither  of  the  plans, 
recommitted  the  question  to  us  for  further  study,  while  our  reporter,  discouraged, 
proposed  as  a  way  out  of  the  difficulty  to  suppress  the  articles  on  which  we  were 
unable  to  agree. 

I  believe,  on  the  contrary,  that  we  are  in  honor  bound  to  come  to  an  agree- 
ment ;  and  from  conversations  I  have  had  since  Saturday  with  several  delegates, 
it  seems  that  perhaps  this  is  not  impossible. 

We  are  confronted  by  two  principal  difficulties, — the  military  prestations 
that  may  be  required  of  neutrals  living  in  the  foreign  country, — the  respect  due 
their  property  and  the  rights  that  must  justly  be  conceded  them  should  military 
operations  demand  interference  with  the  same. 

As  to  the  first  point,  is  it  really  impossible  to  come  to  an  agreement? 

There  are,  it  seems  to  me,  some  solutions  that  do  not  admit  of  dispute. 

In  principle,  according  to  natural  law,  a  citizen  owes  his  arms  in  defense 

only  of  his  own  country.    If  he  is  resident  in  a  foreign  country  his  assistance  can 

be  demanded  to  maintain  order,  in  which  he  has  the  same  interest  as  the 

[91]  nationals;  he  can  be  required  to  do  police  or  national  guard  duty,  but  in 

case  of  war  he  is  not  bound  to  defend  a  country  not  his  own. 

Can  positive  laws  decide  otherwise,  either  for  the  mother  country  or  for  the 
colonies  ? 

This  is  the  question  on  which  we  are  divided,  but  I  think  there  are  at 
least  certain  points  on  which  we  can  agree. 
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In  the  first  place,  it  is  chiefly  a  matter  of  treaty  arrangement  between  States 
and  when  the  matter  is  thus  regulated  there  is  no  further  need  for  reference  to 
a  general  convention.  In  the  second  place  in  no  case  and  under  no  pretext  can 
the  citizen  established  in  a  foreign  country  be  compelled  to  serve  against  his 
country.  That  is  a  principle  of  high  political  morality  which  we  have  already 
sanctioned;  and  the  reporter,  Mr.  Borel,  rightly  states  that  here  as  always  it 
must  be  applied;  perhaps  the  text  might  formally  recall  it. 

For  the  rest,  could  one  not  get  inspiration  from  one  of  the  elements  of  the 
amendment  proposed  by  his  Excellency  Mr.  van  den  Heuvel  ? *  I  also  con- 
sider that  one  owes  military  service  only  once  and  it  would  be  unreasonable  for 
the  foreign  country  to  demand  it  again  from  those  who  have  left  their  father- 
land only  after  having  fulfilled  all  their  obligations  in  this  regard.  The  British 
proposition  2  is  quite  positive  and  scarcely  reconcilable  with  the  one  of  the  preced- 
ing provisions,  but  have  we  not  here  a  useful  basis  of  arrangement?  May  I 
take  the  liberty  of  recommending  this  point  to  the  considerate  attention  of  the 
assembly? 

If  such  an  agreement  could  be  reached,  it  would  have  reference  only  to  a 
class  of  people  of  but  little  interest:  the  cowards  and  egoists  who  desert  their 
native  land  to  evade  their  military  obligations  and  those  who,  ignorant  of  their 
nationality,  would  be  able  to  escape  local  prestations  only  by  claiming  exemption 
on  the  grounds  of  a  foreign  citizenship  which  it  would  be  impossible  for  them 
to  prove. 

As  to  the  matter  of  prestations  in  the  form  of  money,  could  we  not  limit 
ourselves  to  providing  that  neutrals  may  not  be  treated  any  less  favorably  than 
nationals,  which  would  permit  the  implication  that  they  may  be  treated  better? 

Finally,  as  to  the  property  rights  of  neutrals,  could  we  not  again  examine  the 
propositions  of  the  French  delegation  which  were  perhaps  somewhat  prematurely 
withdrawn?  Could  we  not  get  together  especially  on  that  double  principle  that 
neutral  property  must  be  treated  by  the  belligerent  on  its  own  territory  like 
the  property  of  its  nationals,  and  on  enemy  territory  like  the  property  of  the 
ressortissants  of  the  country? 

These,  gentlemen,  are  a  few  suggestions  which  I  believe  it  my  duty  to  sub- 
mit again  for  your  consideration;  at  least  you  will  pardon  me  on  the  strength 
of  my  good  intentions.  (Hearty  applause.)  The  delegation  of  Belgium  has 
already  submitted  the  following  wordings: 

Replace  the  second  paragraph  of  Article  65  by  the  following  paragraph : 

It  is  also  not  applicable  to  persons  belonging  to  the  army  of  a  belligerent 
State  by  virtue  of  legislative  provisions  exacting  military  service  from 
resident  foreigners  who  do  not  satisfy  the  military  obligations  of  their  own 
countries. 

Word  Article  66  of  the  amendment  proposed  by  the  French  delegation  as 
follows : 

The  property  of  neutrals  shall  not  be  treated  by  a  belligerent  less  favor- 
ably on  its  own  territory  than  the  private  property  of  its  nationals,  and  on 
enemy  territory  than  the  private  property  of  the  ressortissants  of  the  enemy 
State. 

1  Annex  46. 
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[92]  Major  General  Yermolow  takes  the  floor  and  speaks  as  follows: 

Mr.  President  and  Gentlemen  :  The  Russian  delegation  desires,  in  a  spirit 
of  conciliation,  to  do  all  in  its  power  to  harmonize  the  conflicting  opinions  that 
have  manifested  themselves  in  regard  to  the  complex  and  difficult  question  of 
the  treatment  of  neutrals  in  belligerent  territory. 

This  question,  taken  as  a  whole,  is  indeed  complex,  and  it  seems  to  us  that 
the  best  way  of  solving  it  would  be,  not  to  discuss  it  article  by  article  but,  first 
laying  these  texts  aside,  examine  again  the  two  opposing  theoretical  principles 
which  confront  us. 

Indeed  it  seems  to  us  that  it  is  only  after  having  examined  these  prin- 
ciples that  we  could  pass  to  the  study  of  the  texts.  Let  us  try,  therefore,  first 
to  examine  the  fundamental  principles  before  us. 

The  principal  question  is  this:  What  status  shall  be  accorded  in  general  to 
neutral  rcssortissants  with  regard  to  the  belligerents,  both  in  invaded  territory 
and  in  uninvaded  territory?  A  status  identical  with  that  of  the  nationals  of 
the  belligerents  or  a  different  and  more  favorable  status  ? 

To  this  question  there  are  two  possible  answers,  and  two  only : 

Either  the  neutrals  shall  be  treated  like  the  nationals,  or  else  they  shall  be 
treated  differently,  that  is  to  say,  they  shall  receive  better  treatment  in  regard 
to  their  military  obligations  and  their  property. 

Gentlemen,  before  undertaking  the  study  of  the  articles  one  by  one,  we 
should  examine  these  two  principles,  which  appear  to  be  very  contradictory. 
Nevertheless,  it  would  perhaps  not  be  impossible  to  reconcile  them  by  finding 
some  intermediary  solution,  which  I  shall  endeavor  to  do. 

The  question  being  so  complex,  it  is  necessary  first,  in  order  to  fix  the  ideas 
well  in  mind,  to  divide  it  clearly  into  two  absolutely  distinct  parts:  In  the  first 
place,  take  the  question  of  the  neutral  living  in  invaded  territory.  In  this  case  it 
is  our  opinion  that  the  neutral  must  be  subject  to  the  Regulations  of  1899;  that 
he  must  in  all  respects  be  placed  on  the  same  footing  with  the  inhabitant  in 
general,  and  that  it  is  the  Regulations  of  1899,  as  I  had  the  honor  to  explain  in 
our  meeting  of  September  2,  that  will,  so  to  speak,  dispose  of  this  phase. 

On  the  other  hand,  let  us  take  the  question  of  a  neutral  living  in  the  unin- 
vaded territory  of  the  belligerent.  Here,  I  say  that  in  our  opinion  the  neutral 
must  in  general,  and  aside  from  the  cases  in  which  special  treaties  thereupon 
might  exist  between  States,  be  subject  to  the  same  treatment  as  the  national  of  the 
belligerent,  reservation  being  made  regarding  his  military  obligations  which  natu- 
rally, in  virtue  of  the  very  fact  of  his  alien  character,  differ  from  the  military 
obligations  of  the  nationals.  It  seems  to  us,  gentlemen,  that  the  viewpoint  I 
have  just  presented  is  really  not  far  removed  from  the  two  opposing  doctrines 
under  discussion.  For  we  have  introduced  here  the  idea  of  special  treaties  which 
might  exist  between  States  and  whose  existence  seems  to  be  one  of  the  obstacles 
to  the  adoption  of  a  uniform  doctrine.  Our  point  of  view  might  then  be  summed 
up  as  follows : 

/. — Territory  of  belligerent  A  not  invaded  by  belligerent  B. 

[93]  The  neutral  of  State  C  shall  be  considered  by  A  on  the  same  footing  in 

respect  to  his  property,  and  excepting  military  service,  as  the  national  of 

State  A,  unless  he  is  subject  to  some  special  treaty  between  State  A  and  State  C. 
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//. — Territory  of  belligerent  A  invaded  by  belligerent  B. 

The  neutral  of  State  C  subject  to  the  Regulations  of  1899  shall  be  treated 
by  B  like  the  inhabitant  of  territory  A,  unless  he  is  subject  to  some  special 
treaty  between  State  C  and  the  invading  State  B. 

It  seems  to  us,  gentlemen,  that  if  the  Commission  would  discuss  the  funda- 
mental doctrine  I  have  just  explained  the  wording  of  the  articles  might  be  greatly 
facilitated. 

The  President :    The  reporter  has  the  floor. 

The  Reporter:  You  will  judge  it  quite  natural,  gentlemen,  that  your  re- 
porter should  have  considered  it  his  duty  to  concern  himself  with  the  situation 
created  by  the  vote  of  day  before  yesterday.  You  will  also  readily  admit  that 
no  one  could  be  more  sincerely  desirous  than  I  of  preserving  a  project  which 
has  cost  us  the  patient  and  devoted  toil  of  several  weeks,  and  that  the  con- 
clusion to  which  I  am  about  to  come  is  not  carelessly  formulated  by  me  but  is 
rather  dictated  by  considerations  too  urgent  and  just  not  to  be  understood  and 
approved  by  you. 

In  the  remarkable  exposition  you  heard  on  September  7th,  his  Excellency 
the  first  delegate  of  Germany  criticized  the  insufficiency  of  Chapter  III  of  the 
draft  in  regard  to  the  title  we  had  given  it.  The  objection,  just  in  principle,  would 
not  of  itself  alone  be  decisive  for  one  could  easily  modify  the  title  of  Chapter 
III  and,  if  only  outside  the  special  matter  of  railways  the  draft  contained  some 
progress — even  moderate — which  was  real  and  tangible,  this  would  furnish  in 
my  judgment  a  sufficient  motive  to  induce  the  Commission  to  maintain  it.  But 
still,  for  that  it  would  be  necessary  that  beside  Chapter  III,  which  no  longer 
says  anything  respecting  neutrals,  Chapter  II  should  devote  to  them  provisions 
representing  something  positive.  Now  it  should  be  clearly  recognized  that  the 
observations  devoted  to  Chapter  II,  on  Saturday,  by  his  Excellency  Baron 
Marschall  von  Bieberstein,  are  absolutely  irrefutable.  I  confess  that  I  did 
not  at  first  grasp  the  full  import  of  the  contradiction  which  he  cited  to  us;  but 
once  pointed  out  this  contradiction  appears  incontestable  and  as  complete  as  one 
can  conceive.  It  is  impossible  to  destroy  a  stipulated  provision  more  utterly 
than  does  Article  65,  paragraph  2,  with  respect  to  the  fundamental  principle 
laid  down  in  Article  64.  It  is  inexact  to  say  in  Article  64  that  belligerents  shall 
not  require  of  neutrals  services  connected  with  the  war  since,  on  the  contrary, 
paragraph  2  of  Article  65  permits  them  by  the  sole  exercise  of  their  free  will, 
at  present  or  in  the  future,  to  subject  neutrals  to  the  maximum  of  war  service — 
to  personal  service  in  the  army. 

Indeed,  we  are  all  of  the  opinion  that  Article  65,  paragraph  2,  should  not 
stand,  both  by  reason  of  the  contradiction  indicated  and  in  view  of  the  very 
numerous  reservations  which  were  presented  at  the  plenary  meeting  of  the 
Conference. 

Must  it  be  suppressed? 

I  had  proposed  it  day  before  yesterday  in  the  hope  of  still  saving  the 
project;  but  after  reflection  I  refrain  from  renewing  this  proposition  here.  As 
his  Excellency  Mr.  van  den  Heuvel  has  already  explained,  the  suppression  of 
Article  65,  paragraph  2,  would  leave  us  in  a  reversed  position  but  presenting 
exactly  the  same  difficulties  by  reason  of  the  reservations  which  would 
[94]  then  be  made  to  Article  64.     But,  adopting  important  provisions  by  a 
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majority  vote  in  spite  of  reservations  of  an  appreciable  minority  is — and  I 
believe  I  can  say  it  in  the  certainty  that  I  am  expressing  your  unanimous  senti- 
ment— a  thing  to  be  avoided  as  far  as  possible,  for  that  scarcely  responds  to  the 
spirit  of  general  good-understanding  that  we  must  maintain  in  our  labors,  to 
that  spirit  of  harmony  which  was  enjoined  recently  by  our  honored  president  and 
which  the  eminent  senior  delegate  of  France,  his  Excellency  Mr.  Leon  Bour- 
geois, eloquently  evoked  when  to  the  applause  of  the  First  Commission  he  re- 
called that  we  are  here  not  to  be  counted  but  to  reach  a  common  ground  of 
agreement. 

Shall  we  seek  a  middle  course  in  the  direction  of  the  new  Belgian  amend- 
ment which  the  President  has  just  read  to  us?  The  two  systems  before  us  are 
too  diametrically  oppposed  to  admit  of  the  possibility  of  reconciliation.  The 
Belgian  proposition,  I  feel,  would  not  dispel  any  of  the  objections  raised  by  each 
of  them,  but  would  rather  risk  the  addition  of  difficulties  of  execution  which 
according  to  the  cases  and  under  certain  circumstances  would  not  fail  to  be  con- 
siderable. No,  after  the  discussions  that  have  already  occurred  and  in  face  of 
the  difficulties  stated,  it  must  be  well  recognized  that  in  seeking  new  texts  for 
the  project  a  very  real  danger  would  be  encountered  of  engaging  in  an  unfruitful 
and  unsatisfying  task. 

To  sum  up: 

We  have  not,  it  appears,  to  act  again  on  Articles  61  to  63  which  were  voted 
on  Saturday. 

The  considerations  just  indicated  compel  us  to  relinquish  Articles  64  and  65 
and  the  same  applies  to  Articles  67  and  68  by  reason  of  the  reservations  made  to 
each  on  the  part  of  several  delegations. 

There  remains  Article  66  which  alone  has  obtained  unanimous  vote. 

I  propose  to  retain  of  Chapters  II  and  III  only  this  Article  66,  and  to  present 
it  to  the  Conference  with  the  vceu  corresponding  to  the  first  paragraph  of  the 
subsidiary  amendment  of  the  Luxemburg  delegation.  I  believe  that  the  Commis- 
sion should  justify  this  proposition  in  a  supplementary  report  to  the  Conference. 
It  is  important,  indeed,  to  show  that  far  from  being  made  ab  irato  or  under  the 
sway  of  some  inexplicable  feeling  of  weariness  or  susceptibility,  the  decision 
which  I  have  the  honor  to  recommend  to  you  is  inspired  by  objective  and  power- 
ful considerations  and  that  there  is  even  some  sacrifice  in  so  resolving  after  all 
the  labor  accomplished. 

I  shall  not  finish  without  repeating  how  much  I  regret  that  the  proposed 
solution  is  not  more  satisfactory ;  but  I  am  convinced  that  there  is  no  other  under 
the  circumstances  I  have  just  recalled.     {Applause.) 

His  Excellency  Baron  Marschall  von  Bieberstein :  I  share  entirely  in  the 
views  just  expressed  by  my  honored  colleague  of  Switzerland. 

His  Excellency  Mr.  Hagerup:  I  desire  to  make  a  statement.  The  Nor- 
wegian delegation  voted  for  the  English  proposition  '  because  it  preserved  free- 
dom of  internal  legislation  as  to  the  military  service  to  be  required  of  domiciled 
aliens.  I  shall  abstain  from  voting  against  the  second  paragraph  of  Article  65, 
while  reserving  to  my  Government  the  question  of  deciding  if  there  should  not 
be  some  modifications  made  in  the  legislation  now  in  force. 

The  President :  It  only  remains  for  us  to  proceed  to  the  vote.  We  are  called 
upon  to  consider  only  the  text  already  voted,  with  the  exception  of  the  proposition 

1  Annex  45. 
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formulated  by  his  Excellency  Mr.  van  den  Heuvel,  if  this  proposition  is  still 

maintained. 
[95]   His  Excellency  Mr.  van  den  Heuvel:  I  presented  propositions  relative  to 
Articles  65  and  66  only  with  a  conciliatory  motive,  but  since  these  com- 
promise propositions  do  not  seem  to  receive  almost  unanimous  approval,  I  with- 
draw them. 

His  Excellency  Lord  Reay:  I  desire  that  it  be  stated  in  the  minutes  that 
the  British  delegation  was  prepared  to  vote  on  the  project  as  it  was  submitted 
September  7  to  the  Conference  with  the  exception  of  Articles  67  and  68.  For 
the  reasons  just  indicated  to  us  by  Colonel  Borel,  I  shall  vote  for  the  proposi- 
tion that  he  has  made,  seeing  that  any  decision  which  the  Conference  would 
reach  in  the  circumstances  would  lack  the  authority  that  the  Conference  should 
exercise  and  would  only  be  a  manifestation  of  the  differences  of  opinion  which 
exist  in  regard  to  the  principles  of  law  upon  which  the  project  rests. 

The  remarkable  report  of  Colonel  Borel  contains  valuable  data  for  a  later 
solution  of  the  matter. 

I  desire  also  to  make  acknowledgment  of  the  excellent  work  of  the  assistant 
secretaries  of  this  Commission. 

His  Excellency  Mr.  Beldiman:  I  should  like  to  be  perfectly  clear  in  my 
mind  as  to  the  formula  to  be  voted  upon. 

The  President :  It  is  quite  plain :  the  proposition  admits  of  the  suppression 
of  Articles  66  and  those  following. 

His  Excellency  Mr.  Carlin:  I  desire  to  know  if  the  vote  by  the  Conference 
on  Articles  61,  62  and  63  still  stands. 

The  President:    As  far  as  I  am  concerned,  I  believe  so. 

Mr.  Louis  Renault:  If  this  vote  stands  I  am  not  too  certain  as  to  what 
will  become  of  Articles  61,  62  and  63  and  how  they  will  be  regarded  by  the 
Conference,  which  has  referred  the  entire  project  back  to  the  Commission  with 
full  powers  to  act. 

The  President:  Articles  61,  62  and  63  appear  to  me  to  have  been  voted  for 
without  reservations,  but  in  its  next  plenary  meeting  the  Conference  could 
obviously  complete  the  slaughter  on  which  it  seems  resolved  by  the  suppression 
of  the  rest  of  the  project. 

His  Excellency  Mr.  Leon  Bourgeois:  Mr.  Renault  has  not  demanded 
slaughter.  He  has  simply  made  an  observation  of  a  formal  nature.  The  Confer- 
ence having  decided  to  return  the  entire  project,  the  result  is  that  the  Com- 
mission is  called  upon  to  decide  on  all  the  articles  without  exception. 

The  President:  Is  such  indeed  the  case?  After  having  adopted  Articles 
61,  62  and  63,  the  Conference  decided  to  return  the  other  articles  to  the  Com- 
mission for  further  examination,  but  for  the  contingency  in  which  there  might 
result,  from  the  discussion  which  would  follow  a  rehandling  of  the  whole 
project,  it  included  in  this  return  the  first  articles  already  adopted. 

His  Excellency  Mr.  Nelidow:  Having  had  the  honor  to  preside  at  the 
meeting  of  the  Conference  where  this  decision  was  taken,  I  take  the  liberty  of 
observing  that  Articles  61,  62  and  63  were,  in  fact,  voted.  Afterwards,  on  com- 
ing to  Chapter  II  of  the  draft  arrangement  it  was  decided  to  return  it  to  the 
Commission.  But  at  the  request  of  his  Excellency  Baron  Marschall  von  Bieber- 
stein  the  whole  project  was  then  returned  in  order  to  permit,  if  the  situation 
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demanded  it,  an  eventual  coordination  of  the  articles  voted  as  a  result  of  the  new 

labors  of  the  Commission. 
[96]  The  President:  No  one  is  better  qualified  than  our  eminent  President  to 
interpret  the  vote  which  has  been  expressed  and   I   willingly  accept  his 
opinion.    Mr.  Renault  was  then  right  in  saying  that  we  must  declare  ourselves 
anew  respecting  Articles  61,  62  and  63. 

His  Excellency  Mr.  Nelidow  remarks  that  Articles  61,  62  and  63  having 
been  voted,  it  seems  useless  to  renew  the  discussion.  He  proposes  to  repeat  the 
vote,  taking  the  three  articles  together. 

His  Excellency  Mr.  Carlin :  With  this  idea  in  mind  I  should  propose  to  vote 
first  on  Articles  61  to  63  and  then  on  Article  66. 

His  Excellency  Mr.  Nelidow:  The  three  articles  in  question  not  being  dis- 
approved it  would  be  preferable  to  vote  on  them  before  voting  on  Article  66. 

His  Excellency  Baron  Marschall  von  Bieberstein:  If  Chapter  II  is  sup- 
pressed, there  appears  to  be  no  reason  for  retaining  Articles  61,  62  and  63. 

The  Reporter:  In  regard  to  Articles  61  to  63  we  must  not  confound  two 
very  distinct  things : 

The  value  of  these  articles  as  such  appears  to  me  to  be  beyond  discussion. 
Adopted  without  observation  they  express  henceforth  truths  recognized  in  inter- 
national law. 

Altogether  different  is  the  question  of  knowing  whether  they  by  themselves 
can  form  the  subject  of  a  convention  ad  hoc.  That  is,  it  seems,  a  question 
of  form,  of  a  rather  practical  order,  whose  solution  pertains  to  the  drafting  com- 
mittee of  the  Conference. 

As  to  Article  66,  its  place  appears  clearly  indicated  in  the  Regulations  of 
1899,  where  is  already  found  Article  54  with  which  the  drafting  committee  will 
have  to  combine  it. 

His  Excellency  Mr.  Nelidow:  I  cannot  share  the  opinion  of  the  delegate 
of  Germany  for  in  my  judgment  Articles  61,  62  and  63  have  not  only  a  juridical 
value  but  also  a  value  in  principle.  The  progress  of  international  law  is  ex- 
tremely slow.  This  is  the  first  time  that  the  word  "  neutral  "  has  been  admitted 
and  a  study  made  of  the  rights  and  duties  of  neutrals. 

We  can  restrict  ourselves  to  defining  a  neutral — by  what  means  he  acquires 
his  rights,  and  how  he  loses  them — it  is  a  great  point  to  have  reached  this  ques- 
tion. If  we  cannot  come  to  any  agreement  as  to  the  different  details  of  a  regu- 
lation, we  have  at  least  established  the  character  of  the  neutral,  and  in  the  future 
in  conventions  dealing  with  the  question  of  neutrals,  there  will  be  no  doubt  as  to 
the  interpretation  of  the  term.  I  propose,  therefore,  to  retain  these  articles  em- 
bodied in  the  Regulations  of  the  laws  and  customs  of  war,  wherein  the  drafting 
committee  will  be  able  to  find  their  place. 

His  Excellency  Mr.  Carlin:  I  share  the  views  of  his  Excellency  Mr.  Neli- 
dow and  declare  that  the  Swiss  delegation  will  vote  for  Articles  61,  62  and  63 
even  in  case  Article  66  should  be  maintained  alone. 

The  President:  Articles  61,  62  and  63  together  are  put  to  vote: 

These  articles  are  voted  unanimously  by  the  following  39  delegations:  Ger- 
many, United  States  of  America,  Austria-Hungary,  Belgium,  Bolivia,  Brazil,  Bul- 
garia. Chile,  China,  Colombia,  Cuba,  Denmark,  Dominican  Republic,  Ecuador, 
France,  Great  Britain,  Greece,  Guatemala,  Haiti,  Italy,  Japan,  Luxemburg, 
[97]  Montenegro,  Nicaragua,  Norway,  Paraguay,  Netherlands,  Persia,  Portugal, 
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Roumania,    Russia,    Salvador,    Serbia,    Siam,    Sweden,    Switzerland,    Turkey, 
Uruguay,  Venezuela. 

The  President:  We  will  now  proceed,  and  under  the  same  conditions,  to 
the  vote  on  the  suppression  of  Chapter  III,  Article  66  excepted. 

Thirty-nine  delegations  take  part  in  the  vote: 

Voting  for:  Germany,  United  States  of  America,  Austria-Hungary,  Bolivia, 
Brazil,  Chile,  China,  Colombia,  Cuba,  Denmark,  Ecuador,  France,  Great  Britain, 
Greece,  Guatemala,  Haiti,  Italy,  Japan,  Montenegro,  Nicaragua,  Paraguay, 
Netherlands,  Persia,  Portugal,  Russia,  Salvador,  Serbia,  Siam,  Switzerland, 
Turkey,  Uruguay,  Venezuela. 

Not  voting:  Belgium,  Bulgaria,  Dominican  Republic,  Luxemburg,  Norway, 
Roumania,  Sweden. 

This  suppression  is  therefore  approved  by  32  affirmative  votes  against  7 
abstentions. 

His  Excellency  Mr.  Eyschen  offers  the  following  remarks : 

It  is  necessary  to  inquire  into  the  causes  of  the  failure  of  some  of  the  reso- 
lutions concerning  neutrals  in  belligerent  territory. 

Many  States  are  anxious  to  preserve  the  power  to  regulate  this  matter  by 
their  internal  legislation.  They  are  not  unmindful  of  the  legitimacy  of  certain 
claims  in  the  interest  of  neutrals  and  are  ready  to  conform  their  conduct  to 
them,  but  they  demand  to  remain  judges  of  the  limits  within  which  these  regu- 
lations must  move. 

Other  States  take  account  of  the  great  diversity  of  interests  of  the  dif- 
ferent peoples  with  respect  to  the  foreign  population  inhabiting  their  countries. 
Special  notice  has  been  taken  of  the  division  of  nations  into  countries  of  emigra- 
tion and  countries  of  immigration  in  order  to  set  forth  more  clearly  the  dif- 
ferent treatments  suitable  of  application  to  foreigners  living  there  and  belonging 
to  neutral  countries. 

Such  divergencies  of  situation  can  be  reconciled  only  by  special  treaties  be- 
tween those  interested. 

Under  these  circumstances  those  who  are  interested  in  the  regulation  of 
the  rights  and  duties  of  neutrals  must  ask  themselves  if  for  the  future  there 
is  not  something  expedient  to  be  done  in  behalf  of  the  situation  of  these  serious 
problems.  Assuredly,  we  continue  to  place  our  hopes  in  the  devotion  of  the 
men  interested  in  the  science  of  international  law,  and  the  Institute  of  Public 
International  Law  will  of  course  continue  to  devote  all  its  attention  thereto. 
But  is  it  not  also  the  duty  of  the  Conference  to  point  out  to  the  different  interested 
Governments  the  fact  that  by  the  internal  legislation  of  States  and  the  conclusion 
of  international  treaties  appropriate  to  the  diversity  of  interests,  many  impor- 
tant items  of  detail  for  which  the  required  unanimity  could  not  be  obtained 
to-day,  will  constitute  a  useful  development  and  desirable  advancement  in  deter- 
mining the  law  of  nations?  Such  measures  will  prepare  for  the  future  a  basis 
of  agreement  which  will  permit  later  taking  up  again  projects  which  to-day  we 
have  been  obliged  to  abandon.  If  these  views  were  shared  by  the  Conference 
there  would  be  ground  for  mentioning  this  opinion  in  the  report  to  be  presented 

to  the  plenary  meeting.     (Applause.) 
[98]   His  Excellency  Mr.  Nelidow:  The  eloquent,  almost  affecting,  words  which 
have  just  been  uttered  by  the  eminent  delegate  of  Luxemburg  should  be 
accepted  very  seriously  by  the  Conference.    If  the  voeu  expressed  by  his  Excel- 
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lency  Mr.  Eyschen  cannot  at  present  be  made  the  subject  of  world-wide 
arrangements,  it  will  certainly  serve  to  prepare  ways  for  the  future.  I  shall 
add  that  it -would  be  desirable  to  express  the  vccu  that  this  question  may  not 
escape  the  attention  of  the  Governments  in  order  that  they  may  make  provisions 
which  leave  no  doubt  with  respect  to  the  rights  and  duties  of  neutrals,  thus 
taking  the  first  step  in  the  regulation  of  the  condition  of  neutrals. 

The  President:  I  beg  Mr.  Eyschen  to  furnish  me  with  the  text  of  his 
vccu  which  I  equally  applaud. 

His  Excellency  Mr.  Eyschen:  I  shall  arrange  with  the  reporter  as  to  the 
form  to  be  given  to  this  vceu.1 

The  President :  Gentlemen,  may  I  put  to  a  vote  the  vceu  proposed,  omitting 
the  wording?    Since  no  opposition  arises,  the  vccu  is  unanimously  adopted. 

The  Reporter:  As  mentioned  in  the  report,  the  Commission  has  already 
decided  to  propose  to  the  Conference  a  vccu  conforming  to  the  first  paragraph 
of  the  subsidiary  amendment  of  the  Luxemburg  delegation,  worded  as  follows: 

The  maintenance  of  pacific  relations,  more  especially  of  the  commercial 
and  industrial  relations  existing  between  the  inhabitants  of  the  belligerent 
States  and  neutral  States,  merits  particular  protection  on  the  part  of  the  civil 
and  military  authorities. 

The  President:  Once  more  the  approval  of  the  whole  assembly  seems  to 
be  obtained,  and  I  declare  the  proposition  unanimously  adopted ;  the  drafting 
committee  will  assign  it  to  its  proper  place. 

His  Excellency  Mr.  Nelidow:  I  can  only  warmly  support  a  vccu  which  so 
well  expresses  my  sentiments  and  responds  perfectly  to  my  own  ideas. 

The  President:  It  remains  for  me  to  thank  you  anew,  gentlemen,  and  to 
state  once  more  that  our  labors  are  ended. 

The  meeting  adjourns  at  noon. 

1  See  the  Final  Act,  vol.  i,  p.  689  [700]. 
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FIRST  MEETING 

JULY  3,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  is  opened  at  3:15  o'clock  by  the  President,  who  delivers  the 
following  address : 

Among  the  tasks  accomplished — laboriously  accomplished — by  the  First 
Hague  Conference,  figure  with  honor  the  Convention  concerning  the  laws  and 
customs  of  war  on  land,  and  the  three  declarations  which  form  its  supplement. 

Surely  I  do  not  need  to  recall  to  you  that  Holland  is  the  classic  soil  of  the 
law  of  nations.  Here  it  is  that  as  early  as  1625  Grotius  wrote  his  noble  treatise 
on  the  laws  of  war  and  of  peace,  and  that  a  century  later  Vattel  devoted  to  them 
an  imperishable  book. 

But  time  was  required  that  these  ideals  might  receive  some  practical  realiza- 
tion. The  United  States  of  America  made  the  first  attempt  at  the  time  of  the 
gigantic  struggles  of  the  secession.  President  Lincoln  promulgated  positive  in- 
structions on  April  24,  1863,  and  afterward,  in  1898,  these  same  rules  were 
enforced  anew  in  the  war  with  Cuba. 

Then  came  the  Congress  of  Brussels,  called  forth  by  the  Russian  Govern- 
ment ;  a  long  labor  well  conducted  and  carefully  studied  which  remained  with- 
out sanction,  but  the  propositions  of  which  were  adopted  as  a  regulation  by  the 
Russian  armies  in  the  campaign  of  1877. 

At  Oxford  in  1880,  there  was  a  new  attempt  at  codification;  and  this  great 
work  has  remained  permanently  on  the  order  of  the  day  of  the  Institute  of 
International  Law. 

In  1892,  at  Madrid,  a  Congress  exclusively  military  and  in  which  were 
represented  all  the  Spanish-American  States,  decided  on  a  draft  code  of  the  laws 
of  war  in  80  articles  which  became  the  basis  of  the  field  regulations  adopted  in 
Spain. 

Finally  in  1899,  at  The  Hague,  we  succeeded  in  establishing  a  body  of 
rules  which  the  High  Contracting  Parties  bind  themselves  to  prescribe  for  their 
troops,  and  which  thus  form  a  powerful  conventional  bond.  As  was  said  on 
April  9,  1900,  by  Mr.  Arthur  Desjardins,  my  lamented  colleague  of  the  Insti- 
tute of  France,  at  the  Society  of  Social  Economy :  "  Even  yesterday,  a 
[102]  military  commander  could  say:  '  What  is  the  law  of  nations?  A  mass  of 
rules  hatched  in  the  brain  of  divers  lawyers.  It  does  not  suit  me  to 
recognize  their  obligatory  force.'  We  can  reply  to  him  to-day :  '  These  rules  have 
been  approved  by  your  own  Government,  henceforth  bound  by  its  signature ;  they 
must  be  obeyed.' " 

At  The  Hague,  gentlemen,  we  have  succeeded,  thanks  to  a  broad  conciliatory 
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spirit,  and  also,  because  we  have  contented  ourselves  when  necessary  with 
formulas,  rather  vague  and  thereby  susceptible  of  satisfying  different  tendencies. 

It  is  thus  that  we  obtain  almost  unanimous  accord;  and  to-day  we  have 
experienced  the  great  satisfaction  of  beholding  Switzerland  and  China,  who  but 
lately  had  withheld  their  signatures,  bring  us  their  adhesions. 

It  may  be  said  that  on  the  whole  the  work  of  1899  is  satisfactory  and  such 
is  the  judgment  of  most  of  the  numerous  authors  who  have  written  on  the  sub- 
ject. However,  some  consider  that  in  1864  and  1868  the  general  pulsation  of 
pity  and  humanity  was  stronger  than  to-day  and  they  reproach  the  assembly 
at  The  Hague  for  having  been  somewhat  timid.  Others  on  the  contrary,  and 
notably  Mr.  Desjardins,  consider  that  the  Regulations  of  1899  are  a  true 
monument  erected  in  honor  of  the  progress  of  humanity. 

The  President  recalls  to  the  subcommission  that  the  principal  subject  on 
the  day's  program  concerns  the  "  additions  to  be  made  to  the  Convention  of 
1899  on  the  laws  and  customs  of  war  on  land,"  and,  as  stated  in  the  bulletin  of 
convocation,  no  propositions  had  been  presented  on  this  subject  up  to  yesterday. 

Since  then,  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortu- 
gael  has  laid  before  the  bureau  two  propositions  which  could  be  distributed  only 
tardily.1  And  still  later  he  has  received  propositions  from  the  delegations  of 
Germany,  Austria-Hungary  and  Spain.2 

As  to  the  three  declarations  of  1899  respecting  "the  prohibition  of  throw- 
ing projectiles  and  explosives  from  balloons,"  "  the  prohibition  of  the  use  of 
projectiles  the  sole  object  of  which  is  the  diffusion  of  asphyxiating  or  deleterious 
gases,"  and  "  the  prohibition  of  the  use  of  bullets  which  expand  or  flatten  easily 
in  the  human  body,"  no  communication  on  these  subjects  has  yet  been  received. 

The  last  two  are  still  in  force  and  it  does  not  seem  that  there  should  be 
any  occasion  for  modifying  them.  The  first,  which  was  not  long  ago  the  sub- 
ject of  a  unanimous  vote,  having  been  concluded  for  only  five  years,  expired 
in  1904,  and  the  present  assembly  will  have  therefore  to  pass  a  new  vote  on  this 
subject. 

The  President  judges  it  impossible  to  proceed  at  once  to  the  discussion  of 
propositions  which  it  has  not  yet  been  possible  to  study,  and  invites  their  authors 
to  read  them  and  explain  them  briefly. 

After  having  caused  to  be  ratified  the  designation  of  Major  General  Baron 
Giesl  von  Gieslingen,  military  delegate  of  Austria-Hungary,  as  reporter,  Mr. 
Beernaert  gives  the  floor  to  Mr.  Antonio  Sanchez  de  Bustamante,  delegate 
plenipotentiary  of  the  Republic  of  Cuba,  to  inform  the  subcommission  respect- 
ing two  amendments  that  his  delegation  proposes  to  insert  in  Articles  5  and  14  of 
the  Convention  of  1899.3 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  explains 
his  two  propositions.1  One  might  consider  as  superfluous,  he  says,  the  addi- 
tion which  I  wish  to  make  to  Article  44,  by  which  it  is  forbidden  to  compel  the 
population  of  an  occupied  territory  to  give  information  concerning  its  own  army 
or  the  means  of  defense  of  its  fatherland.  However,  this  precision  has 
[103]  appeared  necessary.  By  disclosing  to  the  enemy  that  which  he  desires  to 
know,  the  inhabitant  of  the  country  would  become  a  traitor  to  his  native 

1  Annex  4. 

'  Annexes  2,  3,  7  and  6. 

*  Annex  5. 
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land.  In  our  day  it  is  no  longer  fitting  to  make  disloyal  demands  and  to  permit 
a  man  to  commit  acts  which  would  render  him  despicable  in  his  own  eyes  and  in 
those  of  every  man  of  spirit. 

The  proposed  addition  to  Article  45,  forbidding  the  condemnation  to  death 
of  an  inhabitant  of  an  occupied  territory  without  a  sentence  imposed  by  a  court- 
martial  and  sanctioned  by  the  commander  in  chief  of  the  army,  has  for  its  purpose 
the  prevention  of  executions  on  the  spot  under  momentary  excitement,  to  be 
regretted  later,  but  then,  alas,  too  late. 

The  second  paragraph  serves  to  furnish  some  security  against  judicial  errors, 
always  possible,  but  probably  much  more  frequent  under  the  abnormal  condi- 
tions engendered  by  war. 

Major  General  von  Giindell,  military  delegate  from  Germany,  reads  the 
proposition  of  his  delegation.1 

Mr.  Goppert,  associate  delegate  from  Germany,  explains  that  the  tendency 
of  this  proposition  is  not  to  restrict  the  inviolability  of  enemy  property  to  cor- 
poreal property,  but  that  it  aims  at  the  whole  domain  of  obligations,  with  a  view 
of  prohibiting  all  legislative  measures  which,  in  time  of  war,  would  make  it 
impossible  for  the  subject  of  a  hostile  State  to  sue  for  the  fulfillment  of  a  con- 
tract before  the  tribunals  of  the  adverse  party. 

Major  General  Baron  Giesl  von  Gieslingen  communicates  to  the  subcom- 
mission  two  amendments  proposed  by  the  delegation  of  Austria-Hungary  to 
Articles  46  and  53.2 

He  remarks  that  the  first  amendment  relating  to  respect  for  private  property 
is  inspired  by  the  restrictions  that  the  following  articles  bring  to  bear  upon  this 
principle,  notably  Article  53,  in  which  it  appears  indispensable  to  introduce 
modifications  which  are  made  necessary  by  modern  technical  inventions  and  by  the 
improvements  introduced  in  the  means  of  transmission  and  transportation  on 
land,  on  the  sea  and  in  the  air,  for  persons,  things  and  news. 

His  Excellency  Mr.  de  Villa  Urrutia,  first  delegate  of  Spain,  finally  reads 
a  project  modifying  Article  6  and  relating  to  the  employment  of  prisoners  of 
war  as  laborers,  to  the  exclusion  of  officers,  as  well  as  to  the  wages  of  prisoners, 
with  a  request  for  the  suppression  of  the  clause  respecting  "  deducting  the  cost 
of  their  maintenance,"  3  i 

The  President  earnestly  urges  the  delegates  who  may  have  propositions  to 
file  to  communicate  them  to  him  with  the  briefest  delay. 

The  meeting  closes  at  3 :  50  o'clock. 

1  Annex  2. 
'  Annex  7. 
"  Annex  6. 
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SECOND  MEETING 

JULY  10,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  3 :  30  o'clock. 

The  minutes  of  the  first  meeting  are  adopted. 

The  President  announces  that  the  order  of  the  day  calls  for  the  discussion 
of  the  different  propositions  and  amendments  relating  to  the  laws  and  customs 
of  war  on  land.  He  reads  the  amendment  of  the  German  delegation  1  relative  to 
the  first  article  of  the  Regulations  of  1899  2  consisting  of  an  addition  to  num- 
ber 2,  paragraph  1,  of  the  words:  "and  notification  of  which  shall  have  been 
made  previously  to  the  hostile  party." 

Major  General  Amourel  asks  for  the  floor  and  reads  the  following 
remarks : 

The  French  delegation  believes  that  the  following  views  should  be  ex- 
pressed concerning  the  modification  proposed  by  the  German  delegation  to  the 
first  article  of  the  Regulations  respecting  the  laws  and  customs  of  war: 

The  militia,  or  at  least  the  volunteer  corps,  will  be  organized  generally  at 
critical  moments  when  it  will  not  be  possible  to  notify  the  hostile  party  of  their 
uniforms  or  distinctive  emblems.  May  not  these  uniforms,  moreover,  be  liable 
to  receive  modifications  during  the  course  of  a  campaign?  If  this  is  of  long 
duration,  modifications  of  this  nature  may  become  indispensable,  even  for  the 
regular  army.  Can  a  pledge  be  made  to  notify  the  adversary  of  all  these 
changes?  Would  not  the  result  be  also  that  each  Power  would  have  to  com- 
municate to  the  others  the  patterns  of  all  the  field  uniforms  and  the  changes 
that  shall  be  made  in  them  perhaps  only  a  little  while  before  the  opening  of  hos- 
tilities ?  It  does  not  appear  to  us  possible  to  accept  all  these  new  responsibilities 
respecting  a  question  of  clothing. 

The  real  distinctive  mark  of  combatants,  that  which  never  changes,  consists 
in  the  open  carrying  of  arms.  The  obligation  to  do  so  exists,  according  to 
Article  1  of  the  Regulations  of  1899,  in  respect  to  the  militia  and  volunteer 
corps.  We  approve  of  the  amendment  to  Article  2  proposed  by  the  Ger- 
[105]  man  delegation  to  the  effect  that  the  same  obligation  shall  be  equally 
imposed  on  the  population  which  spontaneously  takes  up  arms  to  resist 
an  invasion. 

We  consider  then  that  it  is  preferable  to  leave  to  each  Power  the  care  of 
informing  itself  respecting  the  uniform  that  it  finds  opposite  it,  as  well  in  what 
relates  to  the  militia  and  volunteer  corps  as  in  what  concerns  the  regular  army. 

This  is  an  obligation  imperatively  incumbent  upon  it  because  it  is  one  of 
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the  fitting  means  of  avoiding  the  grievous  errors  in  designation  of  objective, 
which  too  often  lead  to  firing  upon  ones  own  troops.  We  must  recognize  that 
such  errors  will  be  probably  more  frequent  hereafter  than  in  the  past,  by  reason 
of  the  greater  distances  at  which  battles  are  conducted,  and  also  because  of  the 
anxiety  manifested  in  all  armies  respecting  the  visibility  of  troops,  which  doubt- 
less will  lead  them  to  adopt  uniforms  having  between  them  much  resemblance. 
Errors  in  the  field  of  battle  can  be  entirely  avoided  only  as  the  commander  of 
each  side  always  understands  perfectly  the  position  of  his  own  troops ;  that  is 
to  say  if  he  receives  promptly  a  report  of  all  the  movements  executed,  and  takes 
notice  continuously  of  all  that  transpires  within  his  zone  of  activity. 

A  previous  notification  of  distinctive  emblems  is  therefore  useless,  since 
armies  must  employ  other  measures  for  identifying  the  enemy ;  moreover  it  would 
be  often  impossible. 

Therefore  the  French  delegation  requests  that  Article  1  of  the  Regulations 
of  1899  may  not  be  modified. 

Major  General  von  Gundell  replies  that  the  German  proposition  is  inspired 
by  the  difficulty  of  recognizing  at  long  distance  the  distinctive  emblems  of  the 
militia  and  the  volunteer  corps,  and  that  its  purpose  is  the  exclusion  of  all  pos- 
sible mistakes  by  informing  the  troops  of  belligerents  of  the  emblems  adopted 
by  the  adverse  party. 

The  President  remarks  that  the  new  wording  proposed,  respecting  a  previous 
notification,  does  not  exactly  correspond  to  the  thought  expressed  by  Major 
General  von  Gundell,  it  being  granted  that  a  very  small  emblem  cannot  be 
seen  at  a  long  distance. 

His  Excellency  Mr.  Carlin  approves  of  the  remarks  of  the  delegation  of 
France;  he  recalls  that  Switzerland  has  hesitated  for  eight  years  to  adopt  the 
Regulations  of  1899  which  constitute  the  extreme  limit  of  what  his  Government 
considers  admissible. 

Now,  the  proposed  amendment  might  be  considered  as  an  aggravation  added 
to  the  present  rule. 

Under  these  conditions,  he  considers  it  better  not  to  adopt  the  German 
proposition.  If,  however,  there  is  a  desire  to  make  innovations  in  this  direction, 
it  would  be  better  to  provide  for  a  notification  which  should  be  furnished  "  with 
the  briefest  delay  possible  "  in  place  of  a  "  previous  "  notification,  which  the 
circumstances  certainly  might  often  render  very  difficult,  if  not  impossible. 

No  one  requesting  to  speak,  the  President  puts  the  amendment  to  vote.  Be- 
fore the  votes  are  collected,  his  Excellency  Mr.  Keiroku  Tsudzuki  declares  that 
the  Japanese  delegation  supports  the  German  declaration  and  his  Excellency 
Baron  Guillaume  accepts  the  point  of  view  of  the  French  delegation. 

Thirty-four  delegations  took  part  in  the  vote ;  each  one  casting  but  one  vote, 
as  directed  by  the  President. 
[106]   Voting  for:  Germany,  United  States  of  America,  Austria-Hungary,  Bul- 
garia, Chile,  China,  Italy,  Japan,  Roumania,  Turkey,  Venezuela. 

Voting  against:  Belgium,  Brazil,  Cuba,  Denmark,  Dominican  Republic, 
Spain,  France,  Great  Britain,  Greece,  Haiti,  Luxemburg,  Montenegro,  Norway, 
Panama,  Paraguay,  the  Netherlands,  Persia,  Portugal,  Russia,  Serbia,  Siam, 
Sweden,  Switzerland. 

The  amendment  is  rejected  by  23  votes  against  11. 

The  President  presents  for  discussion  Article  2,  which  carries  with  it  an 
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amendment  by  the  German  delegation  proposing  to  replace  the  words:  "if  they 
respect  the  laws  and  customs  of  war"  by  the  following:  "if  they  carry  arms 
openly  and  if  they  respect  the  laws  and  customs  of  war."  ' 

The  President  remarks  that  it  is  no  longer  a  question  here,  as  in  the  pre- 
ceding article,  of  irregular  bodies,  but  of  a  general  uprising  of  a  nation. 

Colonel  Michelson  asks  how  the  part  of  the  population  which  does  not  bear 
arms  shall  be  considered,  and  if  by  the  terms  of  the  proposed  amendment,  it 
will  not  incur  the  peril  of  being  unjustly  under  suspicion  and  being  exposed 
for  this  reason  to  reprisals. 

The  President  having  remarked  that  there  can  be  no  danger  in  that  for  all 
those  who  are  not  bearers  of  any  weapon,  his  Excellency  Mr.  Nelidow  calls  forth 
an  explanation  from  Major  von  Giindell  in  relation  to  the  serious  consequences 
which  in  his  opinion  the  carrying  of  prohibited  weapons  in  time  of  war  might 
entail. 

The  President  having  called  attention  to  the  somewhat  vague  terms  of  the 
proposed  wording,  Colonel  Borel  observes  that,  if  it  should  be  adopted,  it  could 
have  no  other  sense  and  import  than  that  of  stating  with  precision  what  is 
already  found  in  the  present  text  of  Article  2,  and  not  of  modifying  it  to  the 
detriment  of  the  population  interested. 

This  discussion  being  closed,  a  vote  is  taken,  thirty-five  delegates  partici- 
pating in  it. 

Voting  for:  Germany,  United  States  of  America,  Austria-Hungary,  Bel- 
gium, Brazil,  Bulgaria,  Chile,  Denmark,  Dominican  Republic,  Spain,  France, 
Great  Britain,  Greece,  Haiti,  Italy,  Japan,  Luxemburg,  Norway,  Panama, 
Paraguay,  the  Netherlands,  Persia,  Portugal,  Roumania,  Russia,  Serbia,  Siam, 
Sweden,  Turkey,  Venezuela. 

Voting  against:  China,  Cuba,  Mexico. 

Not  voting:  Montenegro,  Switzerland. 

Consequently,  the  amendment  is  adopted  by  30  votes  against  3,  with  2  not 
voting. 

At  the  request  of  the  President,  his  Excellency  Mr.  Carlin  explains  that  he 
refrains  from  voting  through  fear  lest  the  new  text  might  be  regarded  as  an 
aggravation  of  the  present  condition  of  affairs. 

His  Excellency  Mr.  Tcharykow  declares  that  Montenegro  intends  to  reserve 
her  vote  until  after  the  great  Powers  express  their  opinion. 
[107]  The  order  of  the  day  calls  for  the  discussion  of  the  Japanese  proposition 
relative  to  Article  4,  of  which  the  third  paragraph  would  be  modified  as 
follows : 

All  their  personal  belongings,  except  arms,  horses,  military  papers,  and 
all  other  objects  appropriate  for  military  use,  remain  their  property.2 

The  President  calls  for  explanations. 

Major  General  von  Giindell  expresses  the  opinion  that  the  reference  is 
probably  to  optical  instruments,  or  devices  for  measuring. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  the  objects  referred  to 
by  his  amendment  are  charts,  bicycles  and  means  of  transportation  appropriate 
for  military  use. 
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The  amendment  is  put  to  vote,  thirty-five  delegates  taking  part. 

Voting  for:  United  States  of  America,  Austria-Hungary,  Great  Britain, 
Japan,  Panama,  Roumania. 

Voting  against:  Germany,  Belgium,  Brazil,  Bulgaria,  Chile,  China,  Cuba, 
Denmark,  Dominican  Republic,  Spain,  France,  Greece,  Haiti,  Italy,  Luxemburg, 
Montenegro,  Nicaragua,  Norway,  Paraguay,  the  Netherlands,  Persia,  Portugal, 
Russia,  Serbia,  Siam,  Sweden,  Switzerland,  Turkey,  Venezuela. 

The  amendment  is  rejected  by  29  votes  against  6. 

The  amendment  of  the  Cuban  delegation  respecting  Article  5 1  which  it 
proposes  shall  read  as  follows: 

Prisoners  of  war  may  be  interned  in  a  town,  fortress,  camp,  or  other 
place,  under  obligation  not  to  go  beyond  certain  fixed  limits;  but  they  can 
only  be  placed  in  confinement  as  an  indispensable  measure  of  safety,  and 
only  while  the  circumstances  which  necessitate  the  measure  continue  to  exist, 

gives  rise  to  no  discussion.    A  vote  is  taken  immediately,  in  which  thirty-four 
delegations  take  part. 

Voting  for:  Germany,  United  States  of  America,  Austria-Hungary,  Bel- 
gium ,  Brazil,  Bulgaria,  Chile,  China,  Cuba,  Denmark,  Dominican  Republic, 
Spain,  France,  Great  Britain,  Greece,  Haiti,  Italy,  Japan,  Luxemburg,  Monte- 
negro, Nicaragua,  Norway,  Panama,  Paraguay,  the  Netherlands,  Persia, 
Portugal,  Roumania,  Russia,  Serbia,  Siam,  Sweden,  Switzerland,  Turkey. 

The  amendment  is  then  adopted  unanimously. 

The  discussion  is  opened  upon  the  modification  proposed  by  the  Spanish 
delegation  to  Article  6.  The  first  sentence  of  this  article  would  be  thus  worded : 
The  State  may  utilize  the  labor  of  prisoners  of  war  according  to  their  aptitude, 
officers  excepted.2 

In  the  last  paragraph  the  words  after  deducting  the  cost  of  their  main- 
tenance, would  be  omitted. 
[108]   Colonel  Jofre  Montojo  reads  the  following  memorandum  in  support  of 
his  proposition: 

The  Spanish  delegation  has  had  the  honor  to  present  two  amendments  to 
Article  6. 

First,  in  paragraph  one,  to  the  effect  that  officers,  prisoners  of  war,  be 
excepted  from  any  labor,  because  the  word  "  prisoner  "  comprehends  all  prisoners 
without  distinction  of  rank ;  and  inasmuch  as  the  words  "  according  to 
their  rank  and  aptitude  "  are  very  elastic,  it  would  not  be  fitting  to  entrust  to 
the  mercy  of  the  captor  that  decision  which  might,  under  certain  circumstances, 
compel  the  officer  to  perform  annoying  tasks. 

We  believe  that  so  may  be  interpreted  the  generous  sentiments  of  all  our 
colleagues  of  the  great  military  family  of  the  world. 

The  second  amendment  proposed  is  the  suppression  in  the  last  paragraph 
of  the  same  Article  6  of  the  words  "  after  deducting  the  cost  of  their  main- 
tenance ",  because  Article  7  determines  that  the  Government  of  the  belligerent 
captor  be  charged  with  the  maintenance  of  prisoners  of  war,  who  must  be 
treated  as  regards  food,  quarters  and  clothing  on  the  same  footing  with  its  own 

1  troops;  then  if  by  reason  of  the  high  price  of  living  in  the  place  where  the 
prisoners  remain,  a  very  frequent  condition  in  a  country  smitten  by  war;  or  if 
by  reason  of  other  circumstances,  the  amount  appropriated  should  not  be  suf- 
'  Annex  5. 
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ficient,  it  would  never  be  just  or  reasonable  that  the  labor  of  prisoners  should 
assist  the  captor  Government  in  diminishing  the  expenses  of  their  maintenance. 
Otherwise,  in  my  opinion,  the  captor  should  be  compelled  to  return  the  prisoners 
to  their  own  country. 

Major  General  von  Giindell  requests  that  if  the  Spanish  proposition  is  ac- 
cepted, the  words:  according  to  their  rank,  which  apply  to  non-commissioned 
officers,  may  be  preserved. 

Colonel  Jofre  Montojo  declares  his  acceptance  of  this  addition. 

The  President  proposes  to  put  to  vote  at  the  same  time  with  this  proposi- 
tion, that  of  the  Japanese  delegation  relative  to  the  same  article  and  consisting 
in  the  addition  at  the  end  of  the  third  paragraph  of  the  words :  or  if  there 
are  no  rates  in  force,  at  a  rate  suitable  for  the  work  executed} 

His  Excellency  Mr.  Carlin  asks  if  the  three  votes  should  not  De  taken 
separately. 

His  Excellency  Mr.  van  den  Heuvel  supports  this  request  by  insisting  upon 
the  separation  of  the  three  proposed  amendments.  The  first,  he  says,  concerns 
the  situation  of  officers  who  are  prisoners;  there  appears  to  be  accord  as  to 
its  adoption. 

As  to  the  second,  relative  to  "  deducting  the  cost  of  their  maintenance,"  a 
question  is  raised  which  has  already  invited  the  attention  of  the  Brussels  Con- 
ference in  1874  and  of  the  First  Peace  Conference.  If  he  well  understands 
the  system  approved  in  1899,  it  was  the  desire  then  to  recognize  three  portions 
in  the  pay  of  prisoners  employed  by  the  State  or  by  a  fixed  administration,  the 
first  portion  for  ameliorating  their  situation,  the  second  to  be  put  in  reserve 
to  constitute  savings  until  the  end  of  their  internment,  the  third  subject 
to  retention  by  the  State  with  a  view  of  covering  the  expenses  of  their 
maintenance. 

It  is  the  latter  that  the  second  Spanish  amendment  seeks  to  suppress.  His 
Excellency  Mr.  van  den  Heuvel  considers  there  would  be  disadvantage  in  its 
general  and  absolute  suppression.  The  States  cannot  be  forced  to  ensure  to 
prisoners  a  situation  more  advantageous  than  that  which  they  would  have  in  their 
own  country,  where  they  would  be  compelled  to  employ  a  portion  of  their  salary 
in  their  maintenance. 

The  Japanese  proposition  concerning  the  scales  of  wages  does  not  appear 
to  raise  any  difficulties. 
[109]   No  one  requesting  permission  to  speak  upon  the  latter  proposition,  it  is 
unanimously  adopted,  without  any  necessity  for  proceeding  to  a  ballot. 

The  first  Spanish  amendment,  modified  by  the  German  delegation,  is  also 
adopted  without  opposition. 

The  first  sentence  of  Article  6  will  accordingly  be  thus  worded:  The  State 
may  utilize  the  labor  of  prisoners  of  war  according  to  their  rank  and  aptitude, 
officers  excepted. 

The  second  Spanish  amendment  relative  to  the  deduction  of  the  cost  of 
maintenance  is  put  to  vote.    Thirty-five  delegations  take  part  in  the  ballot. 

Voting  against:  Germany,  Austria-Hungary,  Belgium,  Brazil,  Bulgaria, 
China,  Denmark,  Great  Britain,  Greece,  Italy,  Japan,  Luxemburg,  Montenegro, 
Panama,  Paraguay,  the  Netherlands,  Persia,  Roumania,  Russia,  Serbia,  Siam, 
Sweden,  Turkey. 
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Voting  for:  United  States  of  America,  Chile,  Cuba,  the  Dominican  Republic, 
Spain,   France,   Haiti,   Nicaragua,   Norway,   Portugal,   Switzerland,   Venezuela. 

The  amendment  is  rejected  by  23  votes  against  12. 

The  President  presents  for  discussion  the  new  Article  13a  proposed  by  the 
Japanese  delegation:  The  ressortissants  of  a  belligerent,  inhabiting  the  territory 
of  the  opposing  party  shall  not  be  interned  unless  the  exigencies  of  war  make 
it  necessary.1 

His  Excellency  Count  TornielH  supports  the  amendment,  but  proposes  the 
insertion  of  the  words  nor  expelled  after  the  word  interned. 

The  President  calls  attention  to  the  importance  of  this  addition. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  his  acceptance  of  it. 

His  Excellency  Mr.  van  den  Heuvel  points  out  that  one  may  consider  the 
Japanese  proposition  by  reversing  it.  From  an  interpretation  a  contrario  there 
would  result  that  the  ressortissants  of  a  belligerent  could  be  interned  as  soon 
as  the  exigencies  of  war  should  demand  it. 

He  inquired  whether  this  text  would  not  permit  vigorous  measures  against 
foreigners  who  have  never  committed  an  act  of  aggression. 

The  President  proposes  in  such  a  case  to  be  contented  with  the  right  of 
expulsion. 

His  Excellency  Mr.  Keiroku  Tsudzuki  justifies  his  proposition  by  the 
necessity  of  providing  for  future  cases  analogous  to  those  which  have  already 
been  presented. 

In  respect  to  the  addition  proposed  by  his  Excellency  Count  Tornielli,  his 
Excellency  Mr.  Hammarskjold  observes  that  if  this  should  be  determined  on  it 
would  result  in  diminishing  in  time  of  war  the  right  possessed  by  each  State  of 
expelling  strangers  from  its  territory  whenever  it  judged  this  course  necessary. 

His  Excellency  Mr.  Nelidow  expresses  the  opinion  that  in  time  of  war 
the  internment  of  the  ressortissants  of  a  belligerent  who  have  sojourned  in  the 
territory  of  the  hostile  party,  may  be  preferable  to  their  expulsion  in  many  cases 
where  the  latter  course  would  be  inadequate  to  safeguard  the  interests  at  stake. 
His  Excellency  Mr.  van  den  Heuvel  believes  that  the  different  opinions 
[110]  may  be  reconciled  by  establishing  a  distinction.  If  the  attitude  of  the  for- 
eigner does  not  constitute  a  cause  of  trouble  for  the  State  in  the  terri- 
tory of  which  he  is  a  resident,  it  is  evident  that  no  one  will  think  of  disturbing 
him.  If  on  the  other  hand  his  actions  should  render  him  an  object  of  just 
suspicion  on  the  part  of  the  State,  the  latter  may  have  recourse  to  two  kinds 
of  measures  compatible  with  ideas  of  equity  and  justice,  either  bringing  him 
before  the  courts  in  cases  of  infraction  of  repressive  laws,  or  expelling  him. 
To  go  further,  it  might  be  presumed  that  from  the  beginning  of  the  declaration 
of  war  the  military  authority  has  most  absolute  powers  to  intern  all  subjects  of 
the  adverse  party,  even  the  most  inoffensive. 

His  Excellency  Mr.  Tcharykow,  taking  into  consideration  that  the  delegation 

I  of  Japan  has  specified  in  a  very  clear  formula  all  the  exigencies  which  could 
be  presented,  states  that  he  coincides  with  it  in  the  name  of  the  Russian  dele- 
gation. 
Major  General  Amourel  calls  for  a  division  of  the  two  formulas  proposed 
by  the  delegations  of  Japan  and  Italy. 
The  President  remarks  in  reply  that  the  delegation  of  Japan  having  ac- 
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cepted  the  addition  proposed  by  his  Excellency  Count  Tornielli,  the  sub- 
commission  finds  itself  no  longer  facing  more  than  a  single  proposition. 

Following  an  exchange  of  views  between  Major  General  Amourel,  the 
President  and  his  Excellency  Count  Tornielli,  respecting  the  right  of  expulsion 
which  constitutes  for  each  State  a  question  of  internal  order,  it  is  decided  that 
the  amendment  shall  be  sent  to  a  committee  of  examination  which  will  be 
appointed  at  the  close  of  the  meeting. 

The  subcommission  then  adopts,  without  any  opposition,  the  Japanese 
amendment  to  Article  14 1  consisting  of  the  insertion  after  the  second  sentence  of 
the  first  paragraph  of  the  following  words: 

The  individual  return  shall  be  sent  to  the  Government  of  the  other 
belligerent  after  the  conclusion  of  peace;  the  bureau  must  state  in  it  the 
regimental  number,  name  and  surname,  age,  place  of  origin,  rank,  unit, 
date  and  place  of  capture,  internment,  wounding  and  death,  as  well  as  any 
observations  of  a  special  character. 

There  is  also  adopted  without  discussion  the  amendment  of  the  delegation 
of  Cuba  relating  to  the  same  article  and  concerning  prisoners  who  have  been 
released  on  parole,  or  exchanged  or  who  have  escaped.2 

The  last  sentence  of  the  first  paragraph  and  the  second  paragraph  will  be 
worded  then  as  follows: 

It  is  kept  informed  of  internments  and  transfers  as  well  as  releases 
on  parole,  exchanges,  escapes,  admissions  into  hospital  and  deaths. 

It  is  likewise  the  function  of  the  information  bureau  to  receive  and 
collect  all  objects  of  personal  use,  valuables,  letters,  etc.,  .  .  .  found  on 
the  field  of  battle  or  left  by  prisoners  who  have  been  released  on  parole, 
or  exchanged,  or  who  have  escaped  or  died  in  hospitals  or  ambulances,  and 
to  forward  them  to  those  concerned. 

The  amendment  of  the  delegation  of  Japan  modifying  as  follows  Article  17 * : 

The  Government  will  grant,  if  necessary,  to  officers  who  are  prisoners 
in  its  hands,  a  suitable  pay,  the  amount  to  be  refunded  by  their  Government, 

is  then  presented  for  discussion. 

The  President  remarks  that  the  new  wording  would  have  the  disadvantage 

of  permitting  the  Government  to  accord  nothing. 

[Ill]   His   Excellency   Mr.   Keiroku  Tsudzuki   supports   his  proposition.     Its 

object,  he  says,  is  to  remove  from  the  text  of  the  article  in  question  a 

phraseology  which,  in  his  opinion,  does  not  seem  sufficiently  explicit  to  warrant 

an  unequivocal  interpretation. 

His  Excellency  Mr.  Beldiman  considers  it  necessary  to  state  plainly  that 
the  amendment  will  not  be  able  to  accomplish  any  improvement  in  the  situation 
of  prisoners. 

On  the  suggestion  of  the  President  the  question  is  referred  to  the  committee 
of  examination. 

The  discussion  is  opened  upon  the  new  Article  22a  proposed  by  the  dele- 
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gation  of  Germany  to  replace  Article  44 *  and  upon  the  modification  of  the  new 
text  requested  by  the  delegation  of  Austria-Hungary.2  The  new  Article  22a 
would  be  worded  as  follows: 

It  is  forbidden  to  compel  ressortissants  of  the  hostile  party  to  take 
part  in  the  operations  of  war  directed  against  their  own  country,  even  if 
they  were  enrolled  in  its  service  before  the  commencement  of  the  war. 

The  amendment  asked  by  the  delegation  of  Austria-Hungary  consists  in 
inserting  after  the  words  "to  take  part"  the  words  "as  combatants." 

Major  General  Amourel  asks  that  the  discussion  of  this  question  be 
postponed  to  an  early  meeting. 

Major  General  Baron  Giesl  von  Gieslingen  presents  the  following  explana- 
tions in  regard  to  his  proposition. 

It  would  seem  desirable  to  establish  an  absolutely  clear  distinction  between 
"  operations  of  war "  in  which  the  population  of  the  hostile  State  cannot  be 
compelled  to  take  part,  and  certain  "  military  services  "  that  this  population  can, 
in  certain  cases,  be  compelled  to  render. 

Thus,  the  military  chiefs  could  scarcely  forgo  the  employment,  in  a  provi- 
sional way,  of  the  subjects  of  the  hostile  State  for  some  service  with  the  army 
train,  in  the  capacity  of  guides,  and  for  work  on  roads  and  fortifications. 

On  the  other  hand,  in  our  judgment,  nothing  would  seem  to  stand  in  the 
way  of  a  formal  prohibition  against  forcing  the  ressortissants  of  the  enemy 
State — both  individually  and  collectively — to  participate  with  arms,  that  is  to 
say  "  as  combatants "  in  the  military  operations. 

His  Excellency  Count  Tornielli  points  out  the  gravity  of  the  question  of 
principle  thus  raised,  and  announces  that  he  joins  in  the  request  for  postpone- 
ment made  by  General  Amourel. 

The  President  announces  that  a  new  discussion  will  necessarily  follow  the 
examination  of  the  committee  of  examination  to  which  the  question  is  referred. 

They  pass  to  Article  23,  to  which  the  delegation  of  Germany  proposes  to 
add  a  new  paragraph  4 '  thus  worded : 

To  declare  abolished,  suspended,  or  inadmissible  the  private  claims  of 
the  ressortissants  of  the  hostile  party. 

Colonel  Borel  asks  for  the  insertion  of  the  words  "  in  a  court  of  law  "  after 
the  word  "  inadmissible." 

Major  General  von  Giindell  accepts  this  addition  in  the  name  of  the  delega- 
tion of  Germany. 
[112]  Upon  Colonel  Michelson's  declaring  that  he  supports  the  new  text  but 
requests  the  addition  to  it  of  the  words  "  if  these  ressortissants  take  no  part 
directly  or  indirectly  in  the  war  I'  an  exchange  of  views  on  this  subject  ensues  be- 
tween him,  Mr.  Goppert,  Colonel  Borel  and  the  President,  after  which  his 
Excellency  Mr.  Tcharykow  requests  that  the  question  be  referred  to  the  com- 
mittee of  examination.  There  is  also  sent  to  this  committee  the  proposition  of 
the  delegation  of  the  Netherlands  3  proposing  the  addition  to  Article  35  of  the 
following  paragraph : 
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The  capitulation  to  the  enemy  of  an  armed  force  is  not  obligatory  for 
the  detachments  of  that  armed  force  which  are  separated  from  it  by  such 
a  distance  that  they  have  preserved  a  liberty  of  action  sufficient  to  continue 
the  struggle  independently  of  the  main  body. 

At  the  request  of  his  Excellency  Count  Tornielli  the  committee  will  also 
attend  to  the  striking  out  of  Article  44/  requested  by  the  delegation  from  Ger- 
many in  consequence  of  the  new  Article  22a,  which  it  has  been  decided  to  refer 
to  the  committee. 

In  the  absence  of  his  Excellency  Lieutenant  General  Jonkheer  den  Beer 
Poortugael,  detained  at  the  Council  of  State,  there  are  also  transmitted  to  the 
committee  of  examination  the  amendments  filed  by  the  delegation  of  the  Nether- 
lands '  proposing  that  Articles  44  and  45  be  followed  by  two  new  Articles  44a 
and  45a,  thus  worded: 

Article  44o 

It  is  forbidden  to  compel  the  population  of  occupied  territory  to  give  information 
concerning  their  own  army  or  the  means  of  defense  of  their  country. 

Article  45a 

It  is  forbidden  to  punish  an  inhabitant  of  an  occupied  territory  by  death  without  a 
sentence  of  a  war  council.  This  sentence  must  be  sanctioned  before  it  is  executed  by  the 
commander  in  chief  of  the  army. 

The  President  reads  the  new  wording  of  Article  46,  presented  by  the  dele- 
gation of  Austria-Hungary : 2 

Family  honor  and  rights,  the  lives  of  persons,  religious  convictions 
and  practice,  as  well  as  in  principle  private  property,  must  be  respected. 

He  calls  attention  to  the  gravity  of  the  proposition,  it  being  conceded  that 
the  principle  of  respect  for  private  property  had  been  affirmed  in  1899,  and  that 
the  present  Conference  ought  in  no  way  to  weaken  it. 

His  Excellency  Mr.  Carlin  shares  in  this  view  and  declares  himself  op- 
posed to  the  adoption  of  the  words  "  in  principle." 

Major  General  Baron  Giesl  von  Gieslingen  affirms  that  his  amendment  in 
no  respect  seeks  to  harm  this  principle  and  that  it  rests  solely  upon  the  restric- 
tions contained  in  the  following  articles,  especially  in  Article  53.  He  considers 
that  the  issue  is  chiefly  a  question  of  wording.  The  amendment  is  then  referred 
to  the  committee. 

The  discussion  is  opened  on  the  proposition  of  Denmark  relative  to  Article 
53, 3  providing  for  the  insertion  of  the  following  provisions: 

Submarine  cables  connecting  an  occupied  or  enemy  territory  with  a 
neutral  territory  shall  not  be  seized  nor  destroyed  except  when  absolute 
necessity  requires.  They  must  likewise  be  restored  and  compensation  fixed 
when  peace  is  made. 

[113]   His  Excellency  Mr.  Brun  does  not  believe  it  necessary  to  lay  stress  upon 
the  reasons  which  have  prompted  his  amendment  for  protecting  more 
particularly  submarine  cables. 
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His  Excellency  Lord  Reay  asks  for  a  postponement  of  the  question  because 
of  its  importance. 

Mr.  Goppert  having  asked  if  this  matter  is  not  related  rather  to  the  program 
of  the  second  subcommission,  the  President  remarks  to  him  that  it  is  of  a  mixed 
character  and  has  equal  relation  to  both  subcommissions,  adding  that  it  will  be 
sent  to  the  committee  of  examination. 

The  Austro-Hungarian  proposition  relative  to  Article  53  *  and  the  Japanese 
proposition  relative  to  Article  57  2  are  referred  to  the  next  meeting. 

His  Excellency  Mr.  Keiroku  Tsudzuki  announces  that  the  words  in  case 
of  violation  should  be  struck  out  from  the  text  of  the  new  Article  57b  proposed 
by  his  delegation,  and  which  in  consequence  should  read  as  follows:  A  parole 
given  to  a  neutral  State  by  the  persons  mentioned  in  Article  57a  shall  be  deemed 
equivalent  to  one  given  to  the  adverse  party. 

Before  closing  the  meeting,  the  President  proceeds  to  the  appointment  of 
the  committee  of  examination,  which  will  comprise,  besides  members  of  the 
bureau  of  the  Second  Commission,  Major  General  von  Gundell,  Major  General 
Baron  Giesl  von  Gieslingen,  Lieutenant  General  Amourel,  Lieutenant  Gen- 
eral Sir  Edmond  R.  Elles,  Major  General  Yoshifuru  Akiyama,  his  Excel- 
lency Lieutenant  General  Jonkheer  den  Beer  Poortugael,  and  Major  General 
Yermolow. 

The  calls  will  be  directed  to  the  members  of  the  committee  with  the  least 
possible  delay,  so  as  to  enable  them  to  meet  before  the  end  of  the  week. 

The  meeting  adjourns  at  5 :  10  o'clock. 

1  Annex  7. 
■  Annex  10. 


[114] 

THIRD  MEETING 

JULY  24,   1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  3: 15  o'clock. 

The  minutes  of  the  second  meeting  are  adopted. 

The  President  reminds  the  subcommission  that  during  its  last  meeting  it 
entrusted  to  a  committee  of  examination  the  care  of  examining  the  amendments 
proposed  by  different  delegations  to  several  articles  of  the  Regulations  of  1899 
respecting  the  "  Laws  and  customs  of  war  on  land." 

The  committee  met  on  the  13th  of  July.  It  charged  Major  General  Baron 
Giesl  von  Gieslingen  with  the  summing  up  of  his  labors,  and  the  report  of  the 
latter  *  has  been  distributed  to  the  members  of  the  subcommission.  It  is  upon 
his  conclusions  that  we  are  to  act  to-day. 

The  first  amendment  examined  by  the  committee  related  to  Article  13  and 
emanated  from  the  delegation  of  Japan,2  which  proposed  a  new  wording  thus 
expressed : 

The  ressortissants  of  a  belligerent,  inhabiting  the  territory  of  the 
opposing  party  shall  not  be  interned  unless  the  exigencies  of  war  make  it 
necessary. 

The  President  calls  attention  to  the  character  of  this  amendment,  which 
has  nothing  in  common  with  the  present  Article  13,  and  to  the  gravity  of  its 
issues.  It  follows  from  its  text  that  a  civil  population,  not  belligerent, 
might  be  interned  even  en  masse  without  previous  trial  and  without  allegation 
of  grievances,  under  the  pretext  that  the  exigencies  of  war  make  it  necessary. 
He  recalls  briefly  the  discussion  of  the  amendment  in  question  which  took  place 
in  the  meeting  of  July  10,  and  adds  that  the  committee  of  examination  has  been 
inclined  to  discard  it. 

He  asks  the  first  delegate  of  Japan  if  under  these  circumstances  he  believes 
that  it  should  be  maintained. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  the  Japanese  delega- 
tion does  not  abandon  its  amendment.     He  reserves  the  privilege  of  speaking 

later  in  justification  of  it. 
[115]   Major  General  von  Giindell  states  that  the  proposition  of  the  Japanese 
delegation  provides  the  new  Article  13a  not  as  a  substitute  for,  but  as 
an  addition  to  the  old  Article  13. 

The  President  calls  attention  to  the  fact  that  in  reality  the  terms  of  the 
report  are  not  exact  in  this  regard,  but  that  the  new  Article  13a  which  the 
Japanese  delegation  seemed  to  have  abandoned,  appears  to  be  contradictory  to 
the  decisions  of  the  Conference  of  1899,  and  he  therefore  requests  Mr.  Tsudzuki 


1  Annex  to  this  day's  minutes. 
'  Annex  10. 


110 


THIRD  MEETING,  JULY  24,  1907  HI 

to  be  good  enough  to  resume  the  discussion  of  the  subject  if  the  proposition  is 
maintained. 

Mr.  Keiroku  Tsudzuki  takes  the  floor  to  explain  the  meaning  of  his  amend- 
ment which  consists  principally  in  protecting  from  internment  after  the  begin- 
ning of  war,  the  ressortissants  of  the  belligerent  who  reside  in  the  territory  of 
the  adversary.  It  has  been  said  that  there  were  only  two  cases  of  internment 
of  this  kind,  but  it  seems  that  history  shows  more  than  that  and  it  is  our  duty 
to  determine  for  the  future  just  what  authority  a  belligerent  may  exercise  in 
this  respect.  The  Italian  proposition,  deposited  as  an  amendment  to  the  Japanese 
proposition,1  is,  moreover,  closely  connected  and  it  would  be  well  to  examine 
them  together. 

The  President  asks  his  Excellency  the  President  of  the  Conference  to  take 
the  chair  for  a  few  minutes  so  that  he  may  answer  the  Japanese  delegate  on  the 
subject  under  discussion. 

His  Excellency  Mr.  Nelidow  having  taken  the  chair,  his  Excellency  Mr. 
Beernaert  explains  the  reasons  of  fact  and  law  which,  in  his  opinion,  stand  in 
the  way  of  the  adoption  of  the  Japanese  amendment.  According  to  the  prin- 
ciples which  served  as  a  basis  for  the  1899  Convention,  war  is  limited  to  bel- 
ligerents, and  the  civilian  population  cannot  be  made  to  suffer  from  it  either  in 
regard  to  their  honor,  life,  family  rights,  private  property,  or  religious  convic- 
tions and  practice. 

But,  the  Japanese  proposition  in  the  form  of  a  restriction  to  the  rights  of 
the  belligerents,  again  calls  these  principles  into  question.  To  intern  someone 
is  to  deprive  him  of  his  liberty  and  to  strike  inoffensive  inhabitants. 

The  first  delegate  of  Japan  tells  us  that  he  is  referring  only  to  the  ressortis- 
sants of  the  adversary  living  in  the  territory  of  the  belligerent  and  not  in  their 
own  territory  occupied  by  the  latter.  Why  this  distinction  and  how  justified? 
Here  is  France  at  war  with  Germany.  The  German  authorities  who  could  not 
intern  the  inhabitants  of  the  occupied  territory  in  France,  could  compel  the 
French  people  of  Cologne  to  go  live  in  Dantzig;  and  that,  not  as  an  act  of 
national  authority  but  by  virtue  of  a  Convention  agreed  to  by  France. 

The  Convention  in  force  permits  only  the  internment  of  prisoners  of  war 
(Articles  3,  52)  and  on  the  proposal  of  the  delegation  of  Cuba,  this  right  was 
modified  unanimously.  Neutral  Powers  intern  only  the  belligerent  troops  who 
come  into  their  territory  to  lay  down  their  arms  (Articles  57,  58).  Are  these 
provisions  now  to  be  extended  to  all  the  ressortissants  of  the  belligerent  living 
in  enemy  territory? 

There  is,  I  think,  no  example  of  such  internments  in  any  of  the  wars  of 
Europe  and  I  know  of  no  precedents,  except  those  of  Cuba  and  the  Transvaal, 
which  are  not  very  commendable. 

But  those  who  are  interned  must  be  fed.  The  homes  they  have  been  com- 
pelled to  leave  must  be  guarded,  and  I  see  nothing  like  this  in  the  Japanese 
proposition. 

Moreover,  the  interests  in  view  are  covered  by  the  right  which  every  nation 

has  to  expel  any  foreigners  who  appear  to  it  dangerous. 

[116]   His  Excellency   Count  Tornielli  calls  attention  to  the  fact  that  when 

Article  13a  of  the  Japanese  proposition  first  came  up  for  discussion,  he 

had  requested  that  the  provisions  of  this  article  protecting  the  ressortissants  of 
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a  belligerent  living  in  the  territory  of  the  adverse  party  against  a  general 
measure  of  internment  not  sufficiently  justified  by  the  necessities  of  war,  be 
extended  to  cases  of  expulsion.  No  action  having  been  taken  on  this  subject 
and  the  question  having  been  referred  to  the  drafting  committee  of  the  first 
subcommission,  the  Italian  delegation  stated  its  views  in  an  amendment  which 
it  sent  to  this  committee  through  his  Excellency  the  President  of  the  Second 
Commission.  It  does  not  appear  that  the  drafting  committee  has  taken  cog- 
nizance of  this  amendment.  At  any  rate  the  report  of  the  committee  does  not 
make  the  slightest  allusion  to  it. 

If  the  Japanese  delegation  had  abandoned  the  proposition  it  made  in  pre- 
senting Article  13a,  the  Italian  delegation  would  not  have  insisted  upon  having 
its  amendment  taken  into  consideration.  It  would  have  considered  the  Regula- 
tions of  1899  sufficient.  But  since  Japan  maintains  its  article,  the  delegation  of 
Italy  must  explain  very  briefly  its  amendment  and  the  reasons  therefor. 

Since  it  appears  that  the  Japanese  proposition  aims  at  certain  instances 
which  have  occurred  since  1899  and  which  would  lead  to  doubt  in  respect  of 
the  right  of  the  ressortissants  of  a  belligerent  State  to  continue  to  enjoy,  in  the 
territory  of  the  adverse  party,  the  protection  of  the  local  laws  as  regards  their 
persons,  property  and  business  affairs,  the  Italian  delegation  thought  that  this 
principle,  which  had  formerly  been  generally  applied,  should  be  sanctioned  by  a 
provision  of  the  new  convention.  While  desiring  to  take  into  consideration  as 
far  as  possible  the  exigencies  of  military  interests,  the  Italian  delegation  has 
added  two  exceptions  to  the  statement  of  the  general  principle,  for  the  cases  in 
which  it  would  be  dangerous  for  the  belligerent  to  allow  the  ressortissants  of 
the  enemy  to  reside  in  certain  localities.  The  first  of  these  exceptions  applies 
to  measures  of  internment :  the  second  to  the  measure  of  expulsion.  As  to  this 
second,  it  has  already  been  objected  that  the  right  of  expelling  a  foreigner  is 
written  in  the  police  laws  of  a  great  number  of  States  and  that,  consequently, 
it  would  be  useless  and  even  dangerous  to  include  it  in  an  international  agree- 
ment. The  Italian  delegation  does  not  deny  that  this  objection  is  well  founded; 
but  when  in  its  proposition  it  says  that  individuals  may  be  expelled  if  their  con- 
duct is  considered  dangerous,  it  means  to  affirm  that  on  the  other  hand  expul- 
sions en  masse  are  forbidden. 

His  Excellency  Mr.  A.  Beernaert  considers  that  the  right  of  expulsion  be- 
longs to  each  particular  State,  and  that  it  is  a  question  for  the  local  legislations  to 
regulate.    According  to  him  a  world  convention  should  not  interfere  in  this  matter. 

His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  there  is  a  connection  of 
ideas  between  the  Japanese  proposition  and  the  Italian  amendment  inasmuch  as 
the  first  concerns  internments  en  masse  and  the  latter  expulsions  en  masse.  But 
the  Japanese  delegation  will  not  insist  upon  a  vote  on  its  original  proposition 
provided  that  the  interpretation  in  the  sense  of  its  proposition  is  inserted  in  the 
minutes. 

His  Excellency  Mr.  Milovanovitch  states  that  the  Japanese  proposition 
tends  to  regulate  the  conditions  under  which  the  ressortissants  of  a  belligerent 
may  be  interned.  The  President,  he  says,  declared  that  this  provision  would 
put  the  Conference  back  a  step;  but  it  is  proper  to  recall  that  one  of  the  two 
examples  cited  in  this  discussion,  that  taken  from  the  concentration  camps  of 

the  Transvaal,  happened  since  the  Conference  of  1899. 
[117]   His  Excellency  Mr.  A.  Beernaert  observes  that  that  Conference  did  not 
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include  representatives  from  the  Transvaal  and  that  the  conventions  of   1899 
were  closed  conventions. 

His  Excellency  Mr.  Milovanovitch  states  precisely  his  opinion,  asking  that 
it  be  specified  how  the  provisions  of  tlie  1899  Convention  on  this  subject  must 
be  interpreted.  If  they  forbid  internments  en  masse  the  Japanese  amendment 
would  constitute  a  step  backward;  but,  in  the  contrary  case,  it  would  be  a  step 
forward. 

His  Excellency  Mr.  A.  Beernaert  having  replied  by  reading  again  Articles 
3  and  5  on  the  one  hand,  and  Article  43  of  the  1899  Convention  on  the  laws  of 
war  on  the  other,  his  Excellency  Mr.  Milovanovitch  declares  that  under  these 
conditions  he  agrees  with  him. 

His  Excellency  Count  Tornielli  declares  his  willingness  to  accept  the  inter- 
pretation just  given  to  Article  5  of  the  1899  Regulations.  This  interpretation 
would  be  to  the  effect  that  since  it  is  permitted  to  subject  prisoners  of  war  to 
internment,  the  other  ressortissants  of  the  enemy  State  who  are  not  prisoners 
cannot  be  interned.  Article  5  would  doubtless  have  this  same  meaning  if  it 
stated  that  prisoners  alone  can  be  interned.  But  will  Article  5  in  its  present 
form  always  receive  the  interpretation  which  his  Excellency  Mr.  Beernaert 
wishes  to  give  to  it?  Doubting  this,  Count  Tornielli  does  not  think  it  neces- 
sary to  renounce  all  hope  of  obtaining  the  approval  of  the  subcommission 
regarding  his  amendment  so  long  as  the  Japanese  delegation  maintains  its 
proposition. 

His  Excellency  Mr.  A.  Beernaert  reminds  his  Excellency  Count  Tornielli 
that  Article  5  states  expressly  that  prisoners  of  war  can  be  interned,  which  fur- 
nishes a  forcible  argument  a  contrario,  and  that,  on  the  other  hand,  the  inhab- 
itants of  occupied  territory  have  the  right,  by  virtue  of  Article  43,  to  the 
maintenance  of  public  order  and  safety  by  respect  for  the  laws  in  force, — which 
implies  an  interdiction  of  all  arbitrary  measures. 

As  to  foreign  ressortissants  in  the  territory  of  the  belligerent,  they  are 
subject  to  the  local  legislation  and  he  considers  internments  or  expulsions  en 
masse  as  belonging  to  another  age. 

His  Excellency  Count  Tornielli  states  that  as  an  argument  for  the  rejection 
of  the  Italian  proposition  the  provisions  of  Article  43  are  cited.  While  regretting 
the  necessity  of  insisting,  he  confines  himself  in  his  turn  to  asking  his  colleagues 
to  take  into  consideration  the  place  occupied  by  this  article  in  the  1899  Regula- 
tions. It  is  inserted  in  section  3  entitled :  "  On  military  authority  over  the 
territory  of  the  hostile  State  " ;  he  therefore  finds  no  application  therein  to  the 
question  of  the  treatment  to  be  applied  by  a  belligerent  on  its  own  territory  to 
the  ressortissants  of  the  other  belligerent. 

Concerning  the  objection  of  his  Excellency  Mr.  Beernaert  relative  to  the 
right  of  expulsion  depending  upon  local  legislation,  the  speaker  does  not  deny 
that  this  right  of  sovereignty  should  be  exercised  especially  in  legislative  freedom. 
He  thinks,  nevertheless,  that  the  treaties  and  conventions  freely  accepted  by 
the  States  often  lead  them  to  introduce  modifications  in  their  internal  laws  in 
order  to  adapt  them  to  the  engagements  made  reciprocally  with  other  countries. 
That  happens  in  the  case  of  a  great  many  conventions  and  treaties. 

His  Excellency  Mr.  Nelidow,  president,  proposes  to  scatter  all  differences 
of  opinion  by  taking  a  vote  on  it. 
[118]   His  Excellency  Mr.  Carlin  believes  it  best  to  vote  first  on  the  Japanese 


114  SECOND  COMMISSION:  FIRST  SUBCOMMISSION 

proposition.     If    it    is    rejected    the    Italian    proposition    would    be    withdrawn 
ipso   facto,    in   view    of    the    arguments    presented   by    his    Excellency    Count 

TORNIELLI. 

His  Excellency  Count  Tornielli  agrees  with  his  Excellency  Mr.  Carlin. 
He  said  at  the  beginning  of  this  discussion  that  he  would  not  insist  on  the  Italian 
amendment  if  the  Japanese  delegation  abandoned  its  proposition.  But  if  in  the 
new  regulations  a  provision  is  introduced  prohibiting  the  internment  en  masse 
of  the  ressortissants  of  the  enemy  State  a  similar  clause  must  be  added  to  cover 
expulsions  en  masse. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  he  will  not  insist  upon 
the  Japanese  proposition  provided  the  minutes  record  the  restrictive  interpreta- 
tion given  by  his  Excellency  Mr.  Beernaert  to  Article  5,  according  to  which 
prisoners  of  war  alone  can  be  subject  to  internment  to  the  exclusion  of  all  the 
civil  population. 

His  Excellency  Mr.  Nelidow  proposes  that  the  assembly  be  consulted  on  this 
point  of  interpretation. 

Major  General  Amourel  declares  that  the  French  delegation  can  accept 
neither  the  proposition  of  the  Japanese  delegation  nor  that  of  the  Italian 
delegation  which  seem  to  him  to  impair  the  right  of  sovereignty  of  a  belligerent 
on  its  own  territory. 

No  State  will  take  measures  of  any  kind  against  the  ressortissants  of  the 
enemy  who  continue  to  live  in  accordance  with  its  laws  and  do  not  appear  to  be 
detrimental  to  its  security.  But,  on  the  other  hand,  if  the  ressortissants  con- 
stitute a  danger  for  the  country  which  has  received  them,  the  latter  has  the 
absolute  right  to  protect  itself  and  no  restriction  can  be  placed  on  the  means  at 
its  disposal  according  to  the  general  rules  of  law. 

After  an  exchange  of  views  on  this  question  of  interpretation,  in  which  their 
Excellencies  Mr.  Nelidow,  Mr.  A.  Beernaert,  Lord  Reay  and  Major  Gen- 
eral Amourel  take  part,  his  Excellency,  Mr.  Keiroku  Tsudzuki  declares  that 
after  hearing  the  explanations  of  his  Excellency  Mr.  Beernaert  he  does  not  ask 
for  a  vote  on  the  Japanese  proposition  if  the  interpretation  given  by  the  latter  to 
Article  5  is  approved  without  remark  by  the  Commission  and  is  inserted  in  the 
minutes. 

His  Excellency  Count  Tornielli  remarks  that  if  it  is  stated  in  the  minutes 
that  Article  9  of  the  1899  Regulations  is  to  be  interpreted  as  forbidding  the 
internment  of  the  ressortissants  of  the  enemy  who  are  not  prisoners  of  war,  he 
must  request  that  the  minutes  likewise  state  that  from  the  discussion  which  has 
taken  place  it  results  that  the  measure  of  expulsion  en  masse  of  these  ressortis- 
sants is  assimilated  to  the  measure  of  internment  and  is  equally  forbidden. 

No  objection  is  expressed. 

The  discussion  is  declared  closed. 

His  Excellency  Mr.  A.  Beernaert,  resuming  the  presidency,  declares  that 
agreeably  to  the  wish  expressed  by  their  Excellencies  Mr.  Tsudzuki  and  Count 
Tornielli,  the  minutes  will  state  that  the  Commission  agreed  on  the  interpre- 
tation which  he  has  given  to  Article  5. 

No  objection  arising,  the  Commission  passes  to  the  order  of  the  day  and 
the  President  submits  for  discussion  the  Japanese  amendment  relative  to 
Article  17.1 
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[119]  The  amendment  proposes  to  substitute  for  Article  17  of  the  1899  Regu- 
lations the  following  text : 

The  Government  will  grant,  if  necessary,  to  officers  who  are  prisoners  in 
its  hands,  a  suitable  pay,  the  amount  to  be  refunded  by  their  Government. 

The  President  states  that  it  was  the  opinion  of  the  committee  that  the 
words  "  if  necessary  "  should  be  omitted  in  order  to  give  an  obligatory  character 
to  the  article,  and  that  the  majority  deemed  it  advisable  to  make  the  text  agree 
with  the  text  of  the  Geneva  Conference  of  1906  dealing  with  the  salaries  of 
the  medical  personnel  when  prisoners.  It  was  decided  at  Geneva  (Article  13, 
Chapter  III)  that  their  salaries  should  be  paid  by  the  captor  State  and  should 
be  the  same  as  that  given  to  officers  of  the  same  grade  in  the  army  of  that 
State. 

The  formula  adopted  by  the  committee  in  conformity  with  this  principle, 
without  objection  on  the  part  of  the  military  delegate  of  Japan,  is  as  follows : 

The  Government  will  grant  to  officers  who  are  prisoners  in  its  hands 
the  pay  to  which  officers  of  the  same  rank  of  its  army  are  entitled,  the 
amount  to  be  refunded  by  their  Government. 

This  text  is  open  for  discussion. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  Major  General  Yoshi- 
furu  Akiyama  was  not  in  favor  of  this  text  in  the  meeting  of  the  committee. 
In  order  to  avoid  all  misunderstanding  on  the  subject  he  presents  the  following 
observations  to  the  subcommission: 

Article  17  as  amended  by  the  Commission  would  allow  to  officers  when 
taken  prisoner  the  same  pay  as  that  received  by  officers  of  the  same  grade  of 
the  captor  country. 

The  state  of  affairs  resulting  from  the  adoption  of  the  above-mentioned 
amendment  would  be  far  from  satisfactory. 

The  pay  of  an  officer  has  rather  the  character  of  an  allowance  to  meet  the 
expenses  of  maintaining  his  representative  position  and  the  necessary  expenses 
for  the  upkeep  of  his  family  than  the  character  of  a  remuneration  or  payment 
for  services  rendered  the  State  for  a  given  period  of  time.  The  acceptance  of 
the  proposed  amendment  would  consequently  necessitate  something  that  is  unde- 
sirable, namely,  a  fundamental  revision  of  the  pay  system  and  the  adoption  of 
a  system  of  eventual  reduction  of  the  national  allowance  in  order  to  prevent 
officers  taken  prisoner  from  drawing  double  pay. 

On  the  other  hand,  the  Japanese  delegates  do  not  see  sufficient  reason  why 
officers  whom  the  chances  of  war  make  prisoners  and  whom  the  captor  State 
maintains  by  virtue  of  Article  7  of  the  Hague  Convention  of  1899,  should 
receive  the  same  pay  as  the  officers  of  corresponding  grade  of  the  captor  State 
who,  in  addition  to  the  expenses  of  their  own  maintenance,  may  have  to  support 
a  family.  Neither  are  the  Japanese  delegates  convinced  of  the  analogy  estab- 
lished between  military  officers  and  the  members  of  the  sanitary  corps.  The 
latter  have  on  account  of  their  profession  a  certain  right  of  inviolability ;  they 
continue  to  practice  their  profession  even  when  under  the  control  of  the  enemy, 
and  they  can  in  no  case  be  considered  as  prisoners  of  war  properly  speaking. 

If  there  is  no  possibility  of  adopting  the  amendment  proposed  by  Japan  the 
Japanese  delegates  would  prefer  then  that  the  provisions  of  Article  17  be  main- 
tained in  their  present  form. 
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The  President  states  that  the  Japanese  proposition  being  maintained,  it  is 
for  the  subcommission  to  choose  between  it  and  the  original  text  of  Article  17 

as  elaborated  in  1899. 
[120]   If  the  Japanese  proposition  is  not  adopted  the  article  will  remain  in  its 
present  form  unless  someone  takes  up  again  the  amendment  drafted  by 
the  committee. 

He  consequently  proposes  to  submit  the  Japanese  proposition  to  a  vote. 

General  de  Robilant  remarks  that  it  is  especially  necessary  to  establish  the 
obligatory  character  of  the  pay  to  be  allowed  officers  taken  prisoner.  It  matters 
very  little  how  this  allowance  is  entitled ;  the  important  point  is  that  it  be  clearly 
specified  that  it  is  obligatory.  The  words  "  if  necessary  "  being  in  the  old  word- 
ing and  maintained  in  the  Japanese  proposition,  the  obligatory  character  is  not 
indicated  in  either.  The  Italian  delegation  considers  that  it  should  be  inserted 
in  the  new  wording  whatever  may  be  the  solution  adopted  in  regard  to  the 
portion  allowed. 

His  Excellency  Mr.  Carlin  states  that  the  committee  thought  it  was  unani- 
mous in  approving  the  text  drawn  up  in  its  meeting  of  July  13,  as  it  appears  on 
page  3  of  the  report  of  Major  General  Baron  Giesl  von  Gieslingen.  All  the 
members  had  been  under  the  impression  that  the  Japanese  delegation  accepted 
it.  It  seems,  according  to  the  declarations  of  his  Excellency  Mr.  Tsudzuki, 
that  there  has  been  a  misunderstanding  in  this  respect.  However,  this  is  no 
reason  why  a  vote  should  not  be  likewise  taken  on  the  text  of  the  committee. 

The  President  declares  that  the  two  texts  shall  be  submitted  to  a  vote; 
first  that  of  the  Japanese  delegation,  then  that  of  the  committee,  which  has  just 
been  taken  up  again  by  his  Excellency  Mr.  Carlin. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  that  the  amendment  of  the  com- 
mittee be  voted  upon  first. 

The  President  proceeds  to  the  vote  on  this  text.  It  is  adopted  by  34  votes 
out  of  35,  the  delegation  of  Japan  alone  voting  nay. 

Such  being  the  case  there  is  no  occasion  for  voting  on  the  Japanese 
proposition. 

The  President  declares  the  discussion  opened  on  the  new  Article  22a  pro- 
posed by  the  German  delegation  *  and  on  the  suppression  of  the  old  Article  44 
which  would  follow  as  a  consequence  of  its  adoption. 

New  Article  22a  is  thus  worded : 

It  is  forbidden  to  compel  ressortissants  of  the  hostile  party  to  take  part 
in  the  operations  of  war  directed  against  their  own  country,  even  if  they 
were  enrolled  in  its  service  before  the  commencement  of  the  war. 

An  amendment  proposed  by  the  delegation  of  Austria-Hungary 2  consists 
in  inserting  the  words  "as  combatants"  after  the  words  "to  take  part"  with  a 
view  to  limiting  the  prohibition  now  in  force. 

The  President  believes  it  necessary  to  call  attention  to  the  fact  that  the 
new  Article  22a  would  have  an  entirely  different  place  in  the  Regulations. 

Article  44,  which  it  is  proposed  to  omit,  is  in  the  third  section  of  the  Regu- 
lations of  1899  entitled  "  On  military  authority  over  the  territory  of  the  hostile 
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State."  The  new  Article  22a  destined  to  replace  it  would  come  under  the 
heading  "  Means  of  injuring  the  enemy,"  in  Chapter  I  of  the  second  section. 

The  committee  of  examination  has  made  no  objection  to  this  arrangement 

but  we  must  first  be  sure  that  there  is  no  better  place  to  put  it.     This 

[121]  question  comes  within  the  competence  of  the  general  drafting  committee 

and  the  President  proposes  that  it  be  referred  to  it;  it  is  thus  decided 

without  opposition. 

He  then  recalls  that  the  committee  accepted  the  German  amendment  with- 
out objection  saving  a  slight  change  of  form  in  the  words :  "  if  they  were  enrolled 
in  its  service,"  which  were  modified  to  read  "  if  they  were  in  its  service."  This 
amendment  can  then  be  considered  as  having  been  approved  by  the  committee; 
but  the  Austro-Hungarian  amendment  has  been  lengthily  discussed  and  the 
debate  is  reopened  on  this  subject. 

Major  General  Baron  Giesl  von  Gieslingen  supports  this  amendment  in 
the  following  words: 

Although  the  delegation  of  Austria-Hungary  has  already  given  its  opinions 
on  this  subject  in  one  of  the  preceding  meetings,  I  shall  permit  myself  to-day 
to  add  a  few  words  in  order  that  there  may  be  no  misunderstanding  or  mis- 
interpretation. 

There  is  no  need  for  my  saying  to  an  assembly  which  contains  so  many 
illustrious  representatives  of  nearly  every  army  in  the  world,  that  in  every  war 
offensive  action  remains  to-day,  as  it  always  has  been,  the  basis  of  success. 

If  this  is  really  the  case  each  army  will  endeavor  to  take  the  offensive  at 
the  outbreak  of  hostilities,  and  this  offensive,  when  successful,  will  necessarily 
lead  into  enemy  country  or  neutral  country,  that  is  to  say  the  population 
encountered  will  comprise  ressortissants  of  the  enemy  State  or  the  neutral  State. 

It  is  now  clearly  to  be  seen  that  a  military  commander  cannot,  or  at  least 
not  always,  forego  securing  temporary  assistance  in  the  form  of  military  services 
which  can  be  rendered  him  only  by  the  said  enemy  or  neutral  population. 

There  are  two  questions  which  seem  to  alarm  the  non-military  men. 

The  first  is  the  question  of  guides. 

Gentlemen,  every  country  is  not  like  France,  Germany,  the  Netherlands  and 
other  countries  in  Europe  with  their  close  network  of  roads  and  excellent  maps. 

There  are  countries  in  Europe  where  maps  are  entirely  lacking.  <" 

Is  it  necessary  to  remark  that  there  are  mountains  at  times  surrounded  by 
fog,-  and  that  the  day  is  regularly  followed  by  the  night,  which  renders  consulta- 
tion of  maps  absolutely  impossible? 

The  commander  upon  whom  rests  the  entire  responsibility  for  so  many  lives 
entrusted  to  him  cannot  often  hesitate  to  have  recourse  to  information  furnished 
by  an  enemy  or  neutral  guide. 

The  second  question  concerns  other  strictly  necessary  services  such  as  the 
assistance  of  the  population  in  building  roads,  fortifications,  etc. 

I  shall  content  myself  with  citing  two  examples: 

A  commander,  under  orders  to  cross  a  stream  or  river,  does  not  find  the 
necessary  material  at  the  place  indicated  to  construct  a  foot  bridge. 

•        Can  he  hesitate  to  make  the  population  of  a  town  furnish  him  with  the 
necessary  boats  and  material  to  accomplish  his  task? 
What  difference  is  there  between  this  service  and  the  daily  charge  of  fur- 
nishing the  enemy  troops  with  food  and  lodging? 
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Another  example: 

In  modern  warfare  battles  sometimes  last  several  days  and  the  fighting  lines 

often  exceed  one  hundred  kilometers. 

[122]   Such  a  line  of  combat  needs  points  of  support  which  must  be  hastily 

fortified,  often  in  a  few  hours,  and  a  commander  cannot  in  most  cases  get 

along  without  the  assistance  of  the  population,  his  own  troops  being  weakened 

from  fighting. 

In  any  of  these  cases,  gentlemen,  the  population  will  not  be  mistreated  and 
this  work  will  assuredly  be  the  least  of  the  inconveniences  to  which  it  might  be 
subjected  during  the  campaign. 

A  prominent  person  asked  me :  Then  if  you  were  in  France  would  you  want 
to  force  the  French  people  to  construct  fortifications  against  French  troops? 

I  can  only  reply  by  turning  the  question  around  in  this  way:  If  the  Austro- 
Hungarian  troops  were  beaten  and  the  enemy  invaded  our  country,  we  should 
consider  it  perfectly  justifiable  and  natural  for  the  enemy  to  employ  our  popu- 
lation to  safeguard  its  superior  military  interests. 

And  as  we  do  not  wish  the  conventional  provisions  stipulated  here  to  remain 
in  that  case  a  dead  letter,  we  feel  obliged  in  loyalty  to  set  forth  the  difficulties 
which  might  arise  in  such  a  situation. 

As,  according  to  us,  it  can  be  a  question  of  immorality  only  if  the  popula- 
tion is  forced  to  fight  with  weapons  in  hand  against  its  own  country,  we  pro- 
pose to  have  the  words  "  as  combatants  "  inserted  in  the  German  amendment. 

The  President  asks  the  subcommission  if  the  debate  would  not  be  shortened 
by  combining  with  the  discussion  of  Article  22  that  of  the  new  Article  44a  pre- 
sented by  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  * 
and  thus  worded: 

It  is  forbidden  to  force  the  population  of  occupied  territory  to  give 
information  concerning  their  own  army  or  the  means  of  defense  of  their 
country. 

The  committee  approved  this  proposition  by  seven  votes  to  six.  It  raises 
the  same  questions  of  principle  as  the  German  project. 

Major  General  Yermolow  asks  that  the  question  of  preserving  the  existing 
texts  be  discussed  before  the  Netherland  amendment,  and  makes  the  following 
declaration : 

In  the  meeting  of  the  committee  of  examination  the  Russian  delegation 
declared  that  it  thought  the  preservation  of  the  existing  texts  of  the  Convention 
preferable  to  the  adoption  of  the  new  Article  22a  if  the  amendment  proposed 
by  Austria-Hungary  were  not  adopted. 

In  thus  supporting  the  amendment  of  Austria-Hungary  the  Russian  dele- 
gation agrees  entirely  with  the  explanations  given  in  our  preceding  meeting  by 
Major  General  Baron  Giesl  von  Gieslingen,  to  wit,  that  it  was  necessary  to 
clearly  establish  a  distinction  between  "  the  service  "  in  which  the  enemy  popula- 
tion cannot  be  forced  to  participate  and  "  the  services  "  which  this  population 
can  in  case  of  imperative  and  grave  necessity  be  compelled  to  render. 

To  this  explanation  of  my  honored  colleague  from  Austria-Hungary  I  re- 
quest permission  to  add  that  in  so  far  as  concerns  "  the  service  "  of  enemy  res- 
sortissants  in  the  ranks  of  the  army,  it  is  already  forbidden  by  Article  44  of  the 
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Convention  whose  provisions  are  in  accord  with  the  meaning  of  Article  52.  The 
introduction  of  the  new  Article  22a  would  therefore  seem  to  us  to  be  superfluous. 
For  my  part,  I  am  the  more  in  accord  with  the  prohibition  established  in 
[123]  the  two  articles,  as  the  military  regulations  of  my  country  themselves 
forbid  the  enrollment  and  acceptance  of  foreigners  in  the  ranks  of  the 
Russian  army. 

The  prohibition  of  which  I  speak  could  then  interest  only  other  nations  and 
not  Russia. 

But,  so  far  as  concerns  "  the  services  "  outside  the  ranks  that  the  enemy 
ressortissants  might  be  called  upon  to  render,  I  must  say,  gentlemen,  that  these 
services,  in  the  form  of  work  on  roads,  camps,  hospitals,  trains,  etc.,  are  often 
absolutely  indispensable  to  armies.  These  services  are  already  authorized  by  the 
text  of  Article  52  which  stipulates  that  they  may  be  required  of  the  inhabitants 
for  the  needs  of  the  army.  Consequently,  if  Article  22a  were  adopted  without 
adding  the  amendment  of  the  words  "  as  combatants  "  it  would  be  in  contradiction 
with  the  meaning  of  Article  52  and  would  contribute  to  the  whole  question  only 
ambiguity,  obscurity  and  confusion. 

The  delegation  of  Russia  therefore  sees  no  necessity  of  changing  the  exist- 
ing texts  and  proposes  simply  to  retain  Article  44  which,  together  with  Article  52, 
appears  to  us  amply  sufficient  and  settles  the  matter. 

The  President  believes  it  well  to  have  the  first  paragraph  of  Article  52,  just 
mentioned  by  Major  General  Yermolow,  read  to  the  subcommission ;  it  is  thus 
worded : 

Requisitions  in  kind  and  services  shall  not  be  demanded  from  municipali- 
ties or  inhabitants  except  for  the  needs  of  the  army  of  occupation.  They 
shall  be  in  proportion  to  the  resources  of  the  country,  and  of  such  a  nature 
as  not  to  involve  the  population  in  the  obligation  of  taking  part  in  the  opera- 
tions of  the  war  against  their  country. 

He  gives  the  floor  to  Major  General  von  Giindell  who  is  desirous  of  calling 
the  attention  of  the  subcommission  to  the  essential  part  of  the  German  proposition. 
This  does  not  rest,  he  says,  in  the  last  part  of  Article  22a,  that  is  to  say,  in  the 
words :  "  even  if  they  were  enrolled  in  its  service  before  the  commencement  of 
the  war."  What  the  German  delegation  has  desired  above  all  is  to  extend  to  all 
the  "ressortissants  of  the  hostile  party"  the  benefit  of  the  prohibitions  which  the 
Regulations  of  1899  extend  only  to  "  the  population  of  occupied  territory."  This 
distinction  explains  the  place  that  the  German  delegation  believed  its  proposition 
should  occupy,  which  thus  belongs  in  the  section  relating  to  the  means  of  injuring 
the  enemy  while  the  old  Articles  44  and  52  treat  of  military  authority  on  the 
territory  of  the  enemy  State. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  de- 
fends the  Netherland  amendment  contained  in  Article  44a  after  the  President 
had  stated  without  opposition  that  the  questions  there  dealt  with  are  just  the  same 
as  those  referred  to  in  the  German  proposition  now  under  discussion. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  speaks 
as  follows : 

There  are  some  scruples  about  accepting  Article  44  as  proposed  by  me. 

It  has  been  said :  "  This  article  concerns  guides,  and  we  soldiers  need  them : 
we  cannot  do  without  them." 
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Yes,  it  is  a  question  of  guides,  but  not  only  of  them.  There  are  others.  If 
the  enemy  has  invaded  a  certain  country,  it  can  send  for  the  inhabitants,  men 
and  women,  and  interrogate  them  with  threats  of  shooting  them  instantly  if  they 
do  not  give  satisfactory  information. 

If  it  asks:  "Where  are  your  men?    What  is  their  strength?    Where  have 

they  gone?    What  are  their  plans?  "  everybody  has  not  the  coolness  and  courage 

of  the  Prussian  cited  by  the  historian  Archenholz,  who  upon  being  asked 

[124]  these    three    questions:    "  IV  here    are    your    men?"      "What    is    their 

strength?  "    "  What  are  their  plans?  " ,  replied :  "  Look  for  them."    "  Count 

them."    "  Go  ask  them." 

This  Prussian  was  more  than  a  courageous  soldier ;  he  was  a  philosopher,  a 
lawyer  versed  in  the  true  principles  of  the  rights  of  war,  for  it  is  not  for  peace- 
ful inhabitants  to  furnish  the  means  of  making  war  upon  their  fatherland.  It  is 
up  to  the  soldiers,  the  generals,  to  find  out  for  themselves  what  they  want  to 
know.  They  have  the  means  to  do  it.  They  have  maps,  scouts ;  they  have  only  to 
send  in  front  of  their  columns  their  light  cavalry,  patrols,  well-mounted  officers 
to  make  raids;  they  have  their  spies  and  their  intelligence  bureaus. 

Recourse  to  the  guides  of  the  country  is  often  very  dangerous.  More  than 
once  they  have  led  the  enemy  troop  into  an  ambush.  Thirty  years  ago  there  were 
not  so  many  ways  of  reconnoitering  as  there  are  to-day.  At  present  with  the 
network  of  railways,  tramways,  multitudes  of  roads  and  canals  in  all  directions, 
one  can  easily  ascertain  one's  position  and  find  one's  way  everywhere,  even  in  the 
desert  or  in  mountainous  country.  The  topographical  maps  are  excellent.  Each 
officer  and  even  each  sergeant  in  charge  of  a  patrol  can  have  one.  We  are  there- 
fore not  dealing  with  this  question  from  a  technical  point  of  view  but  from  the 
point  of  view  of  what  is  moral  and  right,  which  is  even  more  serious. 

The  situation  of  an  inhabitant  of  an  occupied  country  is  not  very  different 
from  that  of  a  paroled  prisoner.  He  still  enjoys  relative  freedom  but  he  does 
not  dare  to  cross  certain  barriers:  geographical  barriers  and  moral  barriers. 
He  remains  in  the  country,  he  sees  all  that  happens,  but  woe  to  him  if  he  ever 
opens  his  mouth.  He  would  be  immediately  brought  before  a  war  council  which 
knows  only  the  penalty  of  death.  And  do  you  think  it  right  that  this  same  man, 
upon  whom  the  enemy  imposes  the  obligation  of  silence  regarding  the  move- 
ments and  situation  of  the  occupying  army,  should  be  forced  by  this  same  enemy 
to  communicate  the  movements  of  his  countrymen  or  any  other  important  in- 
formation concerning  them  ?  In  my  opinion  this  would  be  immoral  in  the  highest 
degree.    That  cannot  become  law.    It  is  not  for  us  to  create  an  incubus. 

Let  us  consider  well  what  fatal  position  we  would  reserve  to  these  unfortu- 
nate inhabitants.  Our  penal  code  in  Article  102  punishes  treason  by  life  im- 
prisonment, the  death  penalty  having  been  abolished.  In  France  a  punishment 
just  as  severe  attends  this  crime,  as  in  many  other  countries.  Therefore,  on  the 
one  hand,  if  he  betrays  his  country  he  will  be  guillotined,  hung  or  imprisoned  for 
life;  on  the  other  hand,  if  he  refuses  he  will  be  shot. 

It  is  to  prevent  these  grievous  conditions  that  I  have  submitted  my  proposi- 
tion to  the  subcommission.  Major  General  Yermolow,  whose  rare  talents, 
indefatigable  zeal  and  humanitarian  tendencies  I  had  occasion  to  appreciate  last 
year  at  the  Geneva  Conference,  has  said  that  no  one  will  demand  forced  services 
when  it  is  possible  to  obtain  volunteers  for  them  and  that  in  most  cases  it  will  be 
possible  to  find  out  all  that  is  desired  to  know  for  money.    In  this  I  agree  with 
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him.  It  will  therefore  be  only  as  an  exceptional  case  that  recourse  will  be  had  to 
this  monstrous  threat. 

Moreover,  it  will  be  an  exceptionally  rare  case  when  one  finds  oneself  in 
a  country  that  has  never  been  mapped.  I  ask  then  if  it  is  necessary  to  abandon 
a  good  rule  for  the  exception  or  if  it  should  be  laid  down  that  the  exception  takes 
precedence  of  the  rule  ? 

Colonel  Borel  requests  the  floor  in  the  name  of  the  Swiss  delegation;  he 
cordially  supports  the  proposition  of  the  majority  of  the  committee  of 
[125]  examination,  as  much  from  a  military  point  of  view  as  from  that,  more 
general  and  not  less  great,  of  the  task  laid  out  for  the  Conference  of  1907 
for  whose  realization  the  Second  Commission  seeks  like  the  others,  being  inspired 
by  the  great  and  magnanimous  sentiment  to  which  we  already  owe  the  First  Con- 
ference of  1899. 

In  this  work,  he  says,  we  must  subordinate  the  simple  and  easy  things  of  a 
military  order  so  that  we  may  fix  our  attention  upon  the  absolute  necessities  of 
war.  Without  denying  the  force  of  the  arguments  presented  by  the  minority 
of  the  committee  of  examination,  we  can  state  in  this  regard  that  two  great 
military  Powers:  Germany,  through  its  proposition,  France  through  the  author- 
ized voice  of  her  military  delegate,  sacrifice  the  reservation  recommended  by  the 
Austro-Hungarian  delegation  and  thus  recognize  that  if  absolutely  necessary  one 
can  do  without  the  services  of  guides  when  it  would  not  be  possible  to  procure 
them  otherwise  than  by  compulsion.  To  renounce  thus  forced  assistance  of  the 
population  in  military  operations  is  to  be  in  process  of  an  evolution  whose  final 
expression  is  found  in  Article  46  of  the  Regulations  of  1899,  and  which  condemns 
the  appeal  to  such  assistance  not  only  because  it  is  in  itself  inhuman,  but  also 
because  from  a  military  point  of  view  the  result  is  of  little  or  no  significance. 

To-day  more  than  ever  everything  in  war  rests  on  that  fundamental  and 
supreme  factor,  the  intellectual  and  moral  force  of  man. 

Consequently,  it  follows  that  volunteer  service  only  produces  good  results 
and  the  employment  of  force  yields  bad  results. 

That  is  true  particularly  in  the  matter  of  the  employment  of  guides,  for 
a  measure  of  this  kind  realized  by  means  of  compulsion  is  always  aleatory;  it 
may  become  dangerous  for  the  one  who  has  recourse  to  it  j  it  will  be  easily 
replaced  to-day  by  maps,  reconnaissance,  etc. 

Moreover,  have  not  the  Regulations  of  1899  already  decided  the  question 
raised  by  the  reporter  of  the  committee  of  examination,  as  well  as  that  of  the 
other  services  referred  to  by  Major  General  Yermolow?  They  have  done  so 
with  a  clearness  which  leaves  nothing  to  be  desired  and  we  must  take  care 
not  to  obscure  them  in  any  way. 

They  already  forbid  (Article  44)  forcing  the  population  of  an  occupied 
territory  to  take  part  in  the  military  operations  against  its  own  country. 

They  admit  requisitions  in  kind  and  services  (Article  52)  only  for  the  needs 
of  the  army  of  occupation  as  was  just  now  recalled,  and  take  care  to  add  that 
these  requisitions  and  services  are  not  to  involve  the  population  in  the  obligation  of 
aking  part  in  the  operations  of  the  war  against  their  country. 

And  therefore,  says  Colonel  Borel,  the  sentiment  to  which  I  referred  but 
a  moment  ago  and  which  must  inspire  our  labors,  has  been  respected  by  our 
predecessors  of  1899  in  terms  which  in  a  wholly  general  way  forbid  already 
the  employment  of  force  to  obtain  services  such  as  those  of  a  guide  against  his 
own  country. 
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It  cannot  be  argued  that  such  service  is  not  armed  and  therefore  is  less  seri- 
ous than  armed  service. 

The  Regulations  of  1899  condemned  the  act  of  treason  on  the  part  of  an 
individual  against  his  country,  an  act  of  which  the  signatory  States  have  for- 
bidden the  compulsion,  and  in  this  regard  it  is  an  incontestable  fact  that  in  guid- 
ing the  enemy  an  individual  may  do  infinitely  more  serious  harm  to  his  country 
and  thus  commit  a  greater  crime  than  if  he  were  to  fight  in  a  line  of  riflemen  or 
artillerists. 

To  sum  up,  the  principle  contained  in  Article  44  of  the  Regulations  must  be 
kept  intact  and  it  is  fitting  that  we  should  adopt  the  German  proposition  which 
purely  and  simply  extends  its  application  to  the  ressortissants  of  the  enemy  State 

outside  of  the  territory  of  this  latter  occupied  by  the  adversary. 
[126]  The  Swiss  delegates  will  accept  the  Netherland  proposition  but  they  do 
not  wish  it  to  have  the  effect  of  causing  any  doubts  to  arise  as  to  the 
principle  already  established  by  Article  44  of  the  Regulations,  a  principle  which 
forbids  the  belligerents  to  require  of  the  population  of  the  enemy  State  any  act 
whatsoever  connected  with  the  military  operations. 

Major  General  Amourel  takes  the  floor: 

The  Austro-Hungarian  delegation,  he  says,  in  making  known  the  motives 
of  its  amendment  to  the  proposition  of  the  German  delegation,  clearly  indicated 
that  its  purpose  was  to  put  an  end  to  certain  obligations  implicitly  contained  in 
the  1899  Regulations  and  in  the  text  to  be  substituted  therefor,  and  to  prevent 
an  international  convention  from  containing  provisions  to  which  the  commanders 
of  armies  would  not  conform. 

The  French  delegation  render  full  homage  to  the  perfectly  loyal  intentions 
which  have  suggested  the  amendment  of  the  Austro-Hungarian  delegation.  It 
would  certainly  be  sorry  to  adopt  here  rules  which  could  not  hereafter  be 
observed.  But  is  such  a  contingency  really  to  be  feared?  In  the  present  case 
the  execution  will  be  the  duty  of  the  military  commanders  whose  first  duty  is 
obedience  to  orders  received  and  to  the  rules  published  in  their  armies.  And  it 
cannot  be  supposed  that  they  would  fail  in  this  respect  if  their  Governments 
had  pledged  themselves  and  had  introduced  into  their  military  regulations  the 
obligation  of  keeping  this  pledge. 

The  French  delegation  therefore  accepts  in  full  the  text  proposed  by  the 
German  delegation.  The  latter  in  giving  a  formula  in  conformity  with  the 
spirit  of  Article  44  of  the  Regulations  of  1899,  after  the  exchange  of  views  occa- 
sioned by  the  wording  of  this  article,  doubtless  meant  to  show  that  it  would 
no  longer  consider  as  intangible  the  right  of  a  military  commander  to  force  a 
ressortissant  of  the  adverse  party  to  serve  as  his  guide  in  an  operation  of  war 
directed  against  his  own  country,  that  is  to  say,  to  take  part  therein. 

If  such  is  the  point  of  view  of  the  German  delegation  we  are  absolutely  in 
accord  with  it.  In  fact  we  consider  that  with  the  means  of  getting  information 
which  the  Powers  possess  at  all  times,  with  the  maps  and  the  information  with 
which  they  do  not  fail  to  supply  themselves,  with  the  communications  which  they 
have  been  able  to  establish  over  the  theater  of  operations,  finally,  with  the  pos- 
sibility they  have  of  finding  volunteer  guides  with  or  without  pay,  the  use  of 
forced  guides  constitutes  a  useless  violence  in  contradiction  with  the  very  spirit 
of  the  Regulations  of  1899. 

We  think,  moreover,  as  his  Excellency  Lieutenant  General  Jonkheer  den 
Beer  Poortugael  has  said,  that  the  use  of  forced  guides  may  be  dangerous  for 
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him  who  has  recourse  to  them.  One  is  never  sure  that  the  fear  of  death  will  lead 
a  citizen  to  betray  his  country.  And  if  a  troop  is  entrusted  to  him  may  he  not  lead 
it  to  destruction  ? 

The  French  delegation  would  be  glad  if  all  the  other  delegations  would 
agree  that  the  use  of  forced  guides  shall  be  henceforth  forbidden.  It  will  vote 
for  Article  22a  proposed  by  the  German  delegation  and  for  the  new  Article  44 
proposed  by  the  Netherland  delegation  which  implicitly  sanctions  this  prohibition. 

The  President  having  proposed  to  defer  the  rest  of  the  discussion  until  the 
next  meeting  on  account  of  the  late  hour,  his  Excellency  Count  Tornielli  ex- 
presses the  opinion  that  the  discussion  of  the  German  Article  22a  and  the  amend- 
ments referring  to  it  seems  to  be  exhausted.    He  proposes  therefore  that  if  it  is 

not  desired  to  vote  on  it  to-day  the  discussion  be  declared  closed. 
[127]  The  President  also  considers  the  discussion  as  completed;  but  he  believes 
it  best  to  bring  it  up  again  next  Wednesday ;  he  proposes  to  submit  to  the 
subcommission  a  new  text  combining  Article  44,  the  German  proposition,  and  that 
of  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael.  (Com- 
pliance.) 

His  Excellency  Baron  Guillaume  reads  a  draft  declaration  presented  by  the 
Belgian  delegation  '  prohibiting  for  a  period  of  five  years  the  dropping  of 
projectiles  and  explosives  from  balloons. 

The  President  announces  that  this  project  will  be  printed  and  distributed 
as  soon  as  possible,  and  adjourns  the  meeting  at  5  o'clock. 


[128] 
Annex 

REVISION  OF  THE  CONVENTION  OF  1899  RESPECTING  THE  LAWS 
AND  CUSTOMS  OF  WAR  ON  LAND 

Report  Made  in  the  Name  of  the  Committee  of  Examination2 

The  committee  of  examination  of  the  first  subcommission  of  the  Second 
Commission,  constituted  at  the  meeting  of  July  10,  1907,  met  on  July  13  at 
eleven  o'clock  in  the  morning,  under  the  presidency  of  his  Excellency  Mr.  A. 
Beernaert.  Those  present  were  their  Excellencies  Messrs.  Brun,  Samad  Khan 
Momtas-es-Saltaneh,  Beldiman,  Carlin,  Major  General  von  Gundell,  Major 
General  Baron  Giesl  von  Gieslingen,  Reporter,  Major  General  Amourel, 
Major  Cockerill  (replacing  Lieutenant  General  Sir  Edmond  R.  Elles), 
Major  General  Yoshifuru  Akiyama,  Lieutenant  General  Jonkheer  den  Beer 
Poortugael,  Major  General  Yermolow. 

The  meeting  was  devoted  to  the  examination  of  the  amendments  proposed 
by  various  delegations  to  several  articles  of  the  Regulations  of  1899  respecting 
the  laivs  and  customs  of  war  on  land. 

1  Annex  18. 

*  See  also  the  reports  to  the  Commission,  ante,  Second  Commission,  annex  to  the  second 
meeting,  and  to  the  Conference,  vol.  i,  p.  93  f961. 
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(1)  Article  13 

Individuals  who  follow  an  army  without  directly  belonging  to  it,  such  as  newspaper 
correspondents  and  reporters,  sutlers  and  contractors,  who  fall  into  the  enemy's  hands, 
and  whom  the  latter  thinks  fit  to  detain,  are  entitled  to  be  treated  as  prisoners  of  war, 
provided  they  are  in  possession  of  a  certificate  from  the  military  authorities  of  the  army 
they  were  accompanying. 

The  delegation  of  Japan  proposed  the  addition  of  a  new  Article  13a  thus 
worded : 

The  ressortissants  of  a  belligerent,  inhabiting  the  territory  of  the 
opposing  party,  shall  not  be  interned  unless  the  exigencies  of  war  make  it 
necessary. 

The  President  sets  forth  the  grave  disadvantages  that  would  arise  from  the 
adoption  of  this  text  which  implies  the  belligerent's  right  to  intern  inhabitants 
even  en  masse  without  trial  and  without  established  grievances. 

We  must  therefore  guard  against  misleading  public  opinion  as  to  the  ten- 
dencies of  the  present  Conference  by  seeming  to  aggravate  or  invalidate  the 

principles  sanctioned  in  1899. 
[129]  After,  an  exchange  of  views  between  Major  General  von  Giindell  and 
Major  General  Amourel  on  this  subject,  Lieutenant  General  Jonkheer 
den  Beer  Poortugael  recalls  that  the  case  contemplated  by  the  amendment  had 
never  occurred  in  Europe  and  that  examples  of  it  were  found  only  in  the  wars  of 
the  Transvaal  and  Cuba. 

The  President  adds  that  the  question  of  the  internment  of  a  civil  population 
would  lead  to  a  whole  process  of  regulations.  On  what  would  the  interned  live? 
Who  would  take  care  of  the  property  they  would  leave  in  their  homes? 

The  majority  having  agreed  to  these  considerations  the  committee  declares 
this  amendment  rejected. 

(2)  Article  17 

Officers  taken  prisoners  may  receive,  if  necessary,  the  full  pay  (complement  de  la 
solde)  allowed  them  in  this  position  by  their  country's  regulations,  the  amount  to  be 
refunded  by  their  Government. 

The  Japanese  proposition  tends  to  modify  this  article  as  follows: 

.The  Government  will  grant,  if  necessary,  to  officers  who  are  prisoners 
in  its  hands,  a  suitable  pay,  the  amount  to  be  refunded  by  their  Government. 

Major  General  von  Giindell  explained  that  his  Excellency  Mr.  Keiroku 
Tsudzuki  had  justified  this  amendment  by  the  necessity  of  determining  the 
meaning  of  the  word  "complement"  and  by  the  difficulty  of  obtaining  in  war 
times  exact  information  on  the  subject  of  pay. 

Major  General  Amourel  recognized  that  it  is  very  difficult  indeed  to 
know  in  such  a  case  what  pay  an  officer  receives  from  his  country,  and  he  set 
forth  besides  how  necessary  it  is  that  the  treatment  granted  him  should  be  in 
accord  with  the  material  conditions  of  life  in  the  country  where  he  is  in  captivity. 

He  indicated,  moreover,  that  the  full  pay  {complement  de  solde)  contem- 
plated by  the  article  in  question  is  especially  applicable  to  French  officers  to  whom 
the  regulations  assign,  when  they  are  prisoners,  a  treatment  inferior  to  their 
normal  treatment. 
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Major  General  Yermolow  stated  in  his  turn  that  the  meaning  of  the  word 
"  complement "  could  be  explained  by  the  difference  which  exists  in  Russia  be- 
tween the  pay  of  rank,  which  affects  only  officers  who  are  prisoners,  and  the  pay 
of  duty.  In  his  opinion  it  is  indispensable  to  suppress  in  the  1899  text  the  words 
"  if  necessary  "  and  to  accentuate  the  imperative  character  of  the  article  by  say- 
ing "  shall  receive "  instead  of  "  may  receive."  This  suggestion  having  been 
approved  by  Major  General  Amourel  in  view  of  its  not  lessening  the  ob- 
ligatory force  of  the  article,  Major  General  Yoshifuru  Akiyama  nevertheless  in- 
sisted on  the  retention  of  the  words  "  if  necessary  "  appearing  also  in  the  Japa- 
nese text  and  which  had  been  introduced  there  in  order  to  prevent  an  officer 
from  receiving  double  pay  from  his  Government  and  from  the  captor  Government. 

Major  General  Yermolow  and  his  Excellency  Mr.  Carlin  having  recalled 
that  the  decisions  of  the  Conference  for  the  revision  of  the  Geneva  Convention 
of  1906  relating  to  the  pay  of  the  medical  personnel  when  prisoners  could  furnish 
a  useful  precedent,  it  appeared  desirable  to  the  committee  that  the  present  Con- 
ference should  adopt  the  same  method  in  view  of  the  unity  to  which  all  discus- 
sions of  this  same  subject  should  lead. 
[130]  The  principle  admitted  at  Geneva  (Chapter  3,  Article  13)  is,  besides,  in 
conformity  with  the  ideas  advocated  by  the  different  members  of  the  com- 
mittee and  is  to  the  effect  that  the  pay  shall  be  equivalent  to  that  of  officers  of  the 
same  grade  in  the  army  of  the  captor  State. 

Article  13  as  voted  at  Geneva  is  thus  worded: 

Article  13 

While  they  remain  in  his  power,  the  enemy  will  secure  to  the  personnel 
mentioned  in  Article  9  (personnel  charged  exclusively  with  the  removal, 
transportation,  and  treatment  of  the  sick  and  wounded,  as  well  as  with  the 
administration  of  sanitary  formations  and  establishments,  and  the  chaplains 
attached  to  armies,  etc.)  the  same  pay  and  allowances  to  which  persons  of 
the  same  grade  in  his  own  army  are  entitled. 

The  President  declares  that  agreement  seems  to  be  established  and  pro- 
poses that  the  committee  establish  it  undeniably  by  putting  the  officers  who  are 
prisoners  on  the  same  footing  as  those  of  the  captor  State,  without  leaving  to 
the  latter  an  indefinite  latitude  which  might  give  rise  to  difficulties ;  he  proposes 
the  following  formula : 

The  Government  will  grant  to  officers  who  are  prisoners  in  its  hands 
the  pay  to  which  officers  of  the  same  rank  of  its  army  are  entitled,  the 

I        amount  to  be  refunded  by  their  Government. 
The  committee,  with  the  exception  of  the  delegate  of  Japan,  concurring  in 
this  text  it  is  submitted  to  the  Commission. 
r 


(3)  Article  22a 
The  new  Article  22a  proposed  by  the  German  delegation  is  worded  thus : 

It  is  forbidden  to  compel  ressortissants  of  the  hostile  party  to  take 
part  in  the  operations  of  war  directed  against  their  own  country,  even  if 
they  were  enrolled  in  its  service  before  the  commencement  of  the  war. 

This  would  involve  the  suppression  of  Article  44  now  in  force  and  worded  as 
follows : 
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It  is  forbidden  to  force  the  population  of  occupied  territory  to  take 
part  in  military  operations  against  its  own  country. 

On  the  other  hand,  an  amendment  proposed  by  the  delegation  of  Austria- 
Hungary  to  the  new  text  consists  in  inserting  after  the  words  "  to  take  part " 
the  words  "  as  combatants." 

The  President  having  criticised  the  suppression  of  Article  44  on  account  of 
the  place  it  occupies,  Major  General  von  Gundell  states  that  he  does  not  insist 
upon  the  place  to  be  given  to  the  new  text  in  the  Regulations  provided  that  the 
principle  admitted  in  1899  relative  to  the  participation  of  the  population  of 
occupied  territory  in  military  operations  against  its  country  be  extended. 

Major  General  Amourel  explains  the  meaning  of  the  new  text  so  far  as 
it  concerns  soldiers  of  the  foreign  legion,  and  declares  that  he  cannot  do  other- 
wise than  support  it;  soldiers  retained  by  force  in  the  ranks  of  an  army  can  be 
for  the  latter  only  an  element  of  weakness. 

He  feels  it  his  duty  to  object  to  the  addition  proposed  by  the  delegation 
of  Austria-Hungary,  which  would  permit  the  employment  of  the  ressortissants 
of  the  hostile  party  as  guides  and  the  adoption  of  which  would  constitute  in  his 
eyes  a  reversal  of  the  general  terms  admitted  in  1899.  The  use  of  forced 
[131]  guides,  he  added,  is  no  longer  indispensable,  with  the  means  of  informa- 
tion now  at  the  disposal  of  the  armies  and  "  besides,  such  guides  are 
often  more  dangerous  than  useful  for  those  who  employ  them  when  they  are 
recruited  in  a  patriotic  and  fanatic  population." 

The  President  and  his  Excellency  Mr.  Carlin  likewise  declare  themselves 
opposed  to  this  addition. 

Major  General  Baron  Giesl  von  Gieslingen  insists  upon  the  necessity  of 
ensuring  the  march  of  the  armies  in  mountainous  countries,  such  as  the  Balkan 
peninsula  whose  passable  roads  do  not  figure  on  any  map. 

Major  General  Yermolow  supports  the  proposition  of  the  Austro-Hungarian 
delegate,  his  opinion  being  based  especially  on  the  operations  of  the  Turkish 
war  in  which  he  took  part. 

The  majority  of  the  committee  oppose  the  amendment  asked  for,  and  the 
German  text  is  adopted  in  full  save  for  a  slight  correction  of  form,  replacing 
the  words  "  if  they  were  enrolled  in  its  service  "  by  the  words  "  if  they  were  in 
its  service." 

(4)  Article  23 

The  German  delegation  proposed  to  add  the  following  new  paragraph  (h)  : 

(It  is  especially  forbidden)  to  declare  abolished,  suspended,  or  inad- 
missible in  a  court  of  law  the  private  claims  of  the  ressortissants  of  the 
hostile  party. 

A  proposal  of  Major  General  Yermolow  asking  that  an  amendment  be  intro- 
duced permitting  in  certain  cases  during  the  war  the  seizure  of  credits  or  docu- 
ments belonging  to  the  enemy  which  might  assist  in  the  continuance  of  hos- 
tilities, is  not  admitted,  and  the  above  text  is  adopted. 

(5)  Article  35 

An  amendment  of  his  Excellency  Lieutenant  General  Jonkheer  den  Beer 
Poortugael,  consisting  in  the  addition  of  the  following  new  paragraph : 
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The  capitulation  to  the  enemy  of  an  armed  force  is  not  obligatory  for 
the  detachments  of  that  armed  force  which  are  separated  from  it  by  such  a 
distance  that  they  have  preserved  a  liberty  of  action  sufficient  to  continue 
the  struggle  independently  of  the  main  body, 

is  considered  by  the  committee  as  dealing  with  a  question  which  comes  under  the 
internal  regulation  of  each  country,  and  its  author  therefore  withdraws  it. 

(6)  Article  44 

The  suppression  of  Article  44  proposed  by  the  German  delegation  as  a  con- 
sequence of  the  adoption  of  the  new  Article  22a  brings  the  committee  again  to 
the  discussion  of  the  amendment  to  this  Article  proposed  by  Major  General 
Baron  Giesl  von  Gieslingen. 

Major  General  Yermolow,  who  supports  this  amendment,  declares  that  he 
would  find  the  maintenance,  pure  and  simple,  of  the  1899  texts  preferable  to 
the  adoption  of  the  new  Article  22a  without  the  amendment  relative  to  non- 
combatants. 

The  President  calls  attention  to  the  cruelty  of  compelling  the  inhabitants 
of  a  country  under  pain  of  death  to  become  traitors  to  their  fatherland, 
[132]  by  leading  an  enemy  army  or  by  erecting  its  fortifications.  On  the  other 
hand  the  necessities  of  war  are  invoked,  it  being  at  the  same  time  recog- 
nized that  they  must  always  be  mitigated  as  far  as  possible  conformably  to  the 
principles  of  humanity  inspiring  all  civilized  nations;  but  since  these  neces- 
sities are  in  certain  cases  unavoidable  it  would  therefore  be  more  loyal  to  sanc- 
tion them. 

On  the  proposal  of  his  Excellency  Mr.  Carlin  the  President  submits  to  a 
vote  the  new  Article  44c  presented  by  Lieutenant  General  Jonkheer  den  Beer 
Poortugael  and  thus  worded : 

It  is  forbidden  to  force  the  population  of  occupied  territory  to  give 
information  concerning  their  own  army  or  the  means  of  defense  of  their 
country. 

This  proposition  is  carried  by  a  vote  of  7  to  6  and  it  is  decided  that  it 
shall  replace  old  Article  44,  carried  over  to  the  first  chapter  (means  of  injuring 
the  enemy)  under  the  number  22a. 

The  amendment  of  the  Austro-Hungarian  delegation  is  then  rejected  by  a 
vote  of  11  to  2. 

The  President  remarks  that  these  votes  indicate  only  a  principle  and  have 
in  view  the  enlightenment  of  the  subcommission  on  the  results  of  the  commit- 
tee's discussion. 

(7)  Article  45a 

The  proposition  of  his  Excellency  Lieutenant  General  Jonkheer  den  Beer 
Poortugael  consists  in  having  Article  45  followed  by  an  Article  45a  worded  thus : 

It  is  forbidden  to  punish  an  inhabitant  of  an  occupied  territory  by 
death  without  a  sentence  of  a  war  council. 

This  sentence  must  be  sanctioned  before  it  is  executed  by  the  com- 
mander in  chief  of  the  army. 

The  President  calls  attention  to  the  fact  that  contrary  to  the  idea  of  its 
author,  this  new  text  would  seem  to  controvert  the  principles  admitted  in  1899 
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according  to  which  the  lives  of  inhabitants  must  always  be  respected,  and  Major 
General  Amourel  adds  that  summary  executions  are  not  even  permitted  in  dealing 
with  spies. 

In  the  presence  of  these  observations  his  Excellency  Lieutenant  General 
Jonkheer  den  Beer  Poortugael  declares  his  amendment  withdrawn  as  being 
superfluous  on  condition  that  the  report  of  the  committee  should  thus  qualify  it  in 
mentioning  the  reason  for  its  withdrawal. 

(8)  Article  46 

Family   honor    and    rights,   the    lives    of    persons,    and   private   property,    as   well    as 
religious  convictions  and  practice,  must  be  respected. 
Private  property  cannot  be  confiscated. 

The  amendment  proposed  by  the  delegation  of  Austria-Hungary  is  thus 
worded : 

Family  honor  and  rights,  the  lives  of  persons,  religious  convictions  and 
practice,  as  well  as  in  principle  private  property,  must  be  respected. 

The  President  considers  the  first  text  much  better,  the  addition  of  the  phrase 
"  in  principle "  before  the  words   "  private  property "   seeming  to  express   a 

reversal  of  the  ideas  admitted  in  1899. 
[133]   Major  General  Baron  Giesl  von  Gieslingen  does  not  insist;  the  delegation 
of  Austria-Hungary  had  not  meant  to  nullify  the  intent  of  the  present  text 
but  only  to  modify  its  wording  by  reason  of  the  restrictions  contained  in  the  fol- 
lowing articles,  especially  Article  53. 

The  proposition  of  the  Austro-Hungarian  delegation  relative  to  Article  46 
is  therefore  withdrawn. 

(9)  Article  53  (Amendment  of  the  Austro-Hungarian  delegation) 

The  proposition  of  the  same  delegation  relative  to  Article  53  tends  to  re- 
place the  second  paragraph  by  the  following  provisions : 

Railway  plant,  telegraphs,  telephones,  steamships  and  other  vessels, 
vehicles  of  all  kinds,  in  a  word,  all  means  of  communication  operated  on 
land,  at  sea  and  in  the  air  for  the  transmission  of  persons,  things  and  news, 
as  well  as  depots  of  arms  and,  generally,  all  kinds  of  munitions  of  war,  even 
though  belonging  to  companies  or  to  private  persons,  are  likewise  material 
which  may  serve  for  military  operations,  but  they  must  be  restored  and  com- 
pensation fixed  when  peace  is  made. 

His  Excellency  Mr.  Carlin  recalls  that  in  1899  the  Swiss  delegation  had  ob- 
jected in  principle  to  this  enumeration  and  he  declares  that  he  must  consequently 
vote  against  this  still  more  extensive  proposition.  His  Excellency  Mr.  Beldiman 
announces  that  for  his  part  he  would  follow  the  precedents  of  1899  by  sup- 
porting it  and  voting  for  it. 

Major  General  Yoshifuru  Akiyama  having  asked  that  the  words  "  at  sea  " 
be  eliminated,  this  phrase  appearing  to  him  to  be  out  of  place  in  the  Regulations 
respecting  the  laws  and  customs  of  war  on  land,  General  Amourel  remarks  that 
maritime  cables  play  a  role  in  the  operations  of  war  on  coasts  on  account  of 
their  points  of  landing  of  which  the  belligerent  may  seek  to  take  advantage. 
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When  put  to  a  vote  this  amendment  secured  all  the  votes  except  two,  those  of 
his  Excellency  Mr.  Carlin  and  Major  General  Yoshifuru  Akiyama. 

(10)  Article  53  (Amendment  of  the  delegation  of  Denmark) 

This  amendment  consists  in  inserting  at  the  end  of  the  1899  text  the  fol- 
lowing provisions : 

Submarine  cables  connecting  an  occupied  or  enemy  territory  with  a 
neutral  territory  shall  not  be  seized  nor  destroyed  except  when  absolute 
necessity  requires.  They  must  likewise  be  restored  and  compensation  fixed 
when  peace  is  made. 

In  the  course  of  the  exchange  of  views  to  which  the  proposed  new  text  gave 
rise,  the  majority  of  the  members  of  the  committee  proved  to  be  favorable  to  it, 
with  the  exception  of  his  Excellency  Mr.  Carlin,  who  abstained  as  the  question 
did  not  directly  interest  Switzerland,  and  Major  General  Akiyama.  Captain 
Cockerill  recalls  that  at  the  time  of  the  discussion  of  this  proposition  in  the 
meeting  of  the  first  subcommission,  on  July  10,  his  Excellency  Lord  Reay  had 
asked  for  its  adjournment.  As  a  consequence  he  believes  it  proper  to  refrain  at 
present  from  any  discussion. 

The  committee  confines  itself  therefore  to  a  preliminary  examination. 

[134]  (11)  Article  57 

The  same  applies  to  the  Japanese  proposition  relative  to  Article  57  intro- 
ducing two  new  articles  in  the  Regulations  of  1899 : 

Article  57a 

Officers  or  other  members  of  the  armed  forces  of  a  belligerent,  interned 
by  a  neutral  State,  cannot  be  set  at  liberty  or  authorized  to  reenter  their 
country  except  with  the  consent  of  the  adverse  party  and  under  the  con- 
ditions stipulated  by  it. 

Article  57b 

A  parole  given  to  a  neutral  State  by  the  persons  mentioned  in  Article 
57a  shall  be  deemed  equivalent  to  one  given  to  the  adverse  party. 

The  discussion  of  this  proposal  was  likewise  referred  on  July  10  to  the  next 
meeting  of  the  subcommission. 

Several  members  of  the  committee  consider  these  two  amendments  super- 
fluous. 


[135] 

FOURTH  MEETING 

JULY  31,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  3:  15  o'clock. 

The  President  asks  if  there  are  any  observations  on  the  minutes  of  the  last 
meeting. 

His  Excellency  Mr.  Hammarskjold  presents  a  reservation  on  the  passage  * 
dealing  with  the  final  remarks  of  his  Excellency  Count  Tornielli  in  the  matter 
of  prohibition  of  measures  of  expulsion  en  masse: 

It  would  seem  to  result  from  this  passage,  he  says,  that  the  Assembly  had 
adopted  by  tacit  consent  the  point  of  view  that  these  expulsions  are  forbidden. 
This  prohibition  might  lead  even  in  times  of  peace  to  consequences  which  seem  to 
me  to  depart  from  the  outline  of  our  labors  and  the  acceptance  of  which  would 
exceed  my  powers.  I  am  therefore  obliged  to  declare  that  I  do  not  feel  myself 
bound  by  the  statement  mentioned  in  the  minutes. 

The  President  acknowledges  the  observation  of  the  first  delegate  of  Sweden, 
which  will  be  recorded  in  the  minutes  of  the  present  meeting,  and  declares  the 
minutes  of  July  24  adopted. 

The  program  calls  for  the  continuance  of  the  examination  of  the  German, 
Austro-Hungarian  and  Netherland  propositions  concerning  the  present  Article  44 
and  the  new  Article  22.2 

In  our  last  meeting,  says  the  President,  you  unanimously  approved  the  Ger- 
man proposition  in  its  double  object :  Extension  of  the  prohibition  of  Article  44, 
which  concerns  only  the  nationals  of  the  adverse  party,  to  all  its  ressortissants, 
even  in  the  case  where  they  may  have  been  in  the  service  of  the  enemy  before 
the  war.  But  it  was  understood  that  the  question  of  the  place  to  be  given  to  this 
article  was  formally  reserved  and  that  the  drafting  committee  would  be  consulted 
on  this  subject. 

The  new  text  can  therefore  appear  either  as  Article  44  in  the  place  now  occu- 
pied by  the  latter,  or  as  Article  22  as  the  German  delegation  proposes,  or  it  can 

occupy  quite  another  place. 
[136]  No  decision  has  been  made  either  on  the  Austro-Hungarian  amendment, 
which  restricts  the  services  which  may  not  be  required  of  nationals  hence- 
forth to  services  of  combatants,  or  on  the  Netherland  proposition  bearing  on  a  new 
Article  44a  thus  worded :  It  is  forbidden  to  force  the  population  of  occupied  terri- 
tory to  give  information  concerning  their  ozvn  army  or  the  means  of  defense  of 
their  country. 

The  two  propositions  are  antipodal  but  they  depend  on  the  same  question  of 
principle  and  have  been  discussed  at  the  same  time.    I  believe,  with  many  of  you, 

1  Ante,  p.  114  [118]. 
*  Annexes  2,  3  and  4. 
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that  everything  that  is  to  be  said  on  this  subject  has  been  said,  but  I  had  announced 
that  I  would  propose  a  wording,  perhaps  more  precise,  which  would  combine 
Article  44  with  the  Netherland  proposition.  This  proposition  has  been  distributed 
among  you  *  and  I  shall  now  read  it  to  you : 

AMENDMENT  TO  THE  REGULATIONS  RESPECTING  THE  LAWS 
AND  CUSTOMS  OF  WAR  ON  LAND 

Replace  Article  44  (whatever  the  place  to  which  it  may  be  assigned)  and 
Article  44a  proposed  by  the  delegation  of  the  Netherlands,  by  the  following  text : 

It  is  forbidden  to  force  the  inhabitants  of  occupied  territory  to  take  part 
personally,  either  directly  or  indirectly,  collectively  or  individually,  in  military 
operations  against  their  country  and  to  demand  of  them  information  in  view 
of  such  operations. 

As  on  my  part  I  have  no  intention  of  reopening  the  discussion  on  this  sub- 
ject, I  believe  I  can  keep  the  chair,  but  I  shall  permit  myself  to  explain  my  idea 
in  a  few  words. 

My  text  preserves  to  their  full  extent  the  prohibitions  contained  in  Article  44, 
but  in  place  of  the  word  population  which  might  lead  to  some  ambiguity,  I  say 
that  we  cannot  force  the  inhabitants  (which  corresponds  to  the  ressortissants  of 
the  German  proposition)  to  any  participation,  direct  or  indirect,  collective  or 
individual.  As  to  the  meaning  of  the  words  military  operations,  there  can  be  no 
doubt.  They  refer  not  only  to  the  act  of  carrying  arms  and  fighting,  but  to  all 
personal  cooperation  demanded  of  the  inhabitant  against  his  country,  works  of 
fortification,  strategic  routes,  and  above  all  the  requisitions,  under  threats,  of 
guides  or  information,  that  is  to  say,  acts  of  felony  contrary  to  honor  and  endan- 
gering life.  But  the  text  that  I  propose  indicates  at  the  same  time  that  aside  from 
the  personal  act  which  cannot  be  demanded,  no  innovation  is  made  as  to  the  right 
of  the  belligerent  to  claim  by  way  of  requisitions  whatever  he  needs,  a  right 
regulated  by  Article  52. 

These  explanations  seem  to  me  to  suffice,  but  I  cannot  resist  the  desire  to 
refer  you  in  support  of  my  opinion  to  some  very  recent  authorities:  Merignhac 
in  the  Revue  generate  de  droit  international  of  March-April,  1907,  and  Bonfils 
in  his  Manuel  de  droit  international  (No.  1145),  severely  censure  the  practice  of 
condemning  inhabitants  to  serve  as  guides  under  threat  of  death,  and  add : 

He  who  guides  the  invading  army  commits  an  act  more  harmful  to  his 
country  than  if  he  fought  in  the  ranks  of  the  enemy. 

The  manual  used  by  French  officers,  which  seems  to  consider  the  requisition 
of  guides  as  a  sort  of  right,  adds  that  "  the  person  obliged  to  guide  or  to  facilitate 
the  expeditions  of  the  enemy  feels  cruelly  outraged  in  his  patriotism  "  (p.  110). 

And  here  is  what  bears  on  this  subject  in  the  Declaration  of  Brussels,  from 
which  the  text  of  Article  44  of  the  1899  Convention  was  borrowed,  and  in  the 
Manual  agreed  upon  at  Oxford  by  the  Institute  of  International  Law  (Article 
48,  paragraph  2) : 

[137]       The  inhabitants  cannot  be  compelled  to  take  part  in  any  way  whatsoever 
in  the  military  operations. 

'  Annex  14. 
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And  Mr.  Bonfils,  after  having  recalled  these  rules,  adds : 

The  occupant  cannot  levy  recruits  among  them,  compel  them  to  fight,  put 
them  in  the  trenches,  or  employ  them  in  works  of  attack  or  defense,  etc. 

The  inhabitants  cannot  be  compelled  by  force  or  intimidation  to  furnish 
useful  information  in  the  war  against  their  country,  to  betray  its  secrets,  to 
give  the  meaning  of  certain  signs,  etc.  Such  acts  constitute  the  crime  of 
treason  and  are  repressed  by  the  laws  of  all  States.  (Bonfils,  op.  cit.,  Nos. 
1143,  1144.) 

It  is  certain  that  the  inhabitant  who  has  betrayed  his  country,  even  though 
compelled  to  do  so,  may  be  executed  by  his  own  troops. 

And  how  can  we  reconcile  a  situation,  which  exposes  him  equally  on  both  sides 
through  no  fault  of  his  own,  with  the  provision  which  solemnly  guarantees  to 
him  life,  liberty  and  honor? 

Permit  me  to  call  attention  again  to  the  new  character  which  the  requisition 
of  a  guide  by  the  enemy  would  take  if  it  were  made  henceforth  by  virtue  of  a 
world  convention.  It  would  no  longer  be  a  question  of  an  act  of  force,  of  an 
act  of  violence  explicable  if  not  justifiable  by  a  situation  which  would  admit  of  no 
deliberation.  Each  of  our  countries  would  admit  by  a  solemn  act  that  its  children 
could  be  required  to  inflict  upon  it  perhaps  a  mortal  blow.     (Applause.) 

But  I  am  discussing  the  question,  and  I  ask  pardon  of  the  Assembly. 

Does  anyone  wish  to  speak? 

Major  General  Yermolow  reads  the  following  declaration: 

In  view  of  the  declaration  that  my  honored  colleague  from  Germany,  Major 
General  von  Gundell,  made  in  the  preceding  meeting  respecting  the  new  Article 
22a  proposed  by  the  delegation  of  Germany  in  order  to  extend  to  all  enemy 
ressortissants  the  prohibition  already  contained  in  Article  44, — the  delegation  of 
Russia  is  desirous  of  declaring  that  it  wishes  to  propose  a  conciliatory  solution 
and  that  it  naturally  has  no  objection  to  the  meaning  of  Article  44  being  thus 
extended  to  all  the  ressortissants  of  the  adverse  party,  as  well  in  the  territory 
occupied  by  the  invading  army  as  outside  of  this  territory. 

The  objections  of  the  Russian  delegation  were  not  made  on  that  point  and  it 
thinks  that  there  is  perhaps  a  very  simple  means  of  reaching  an  agreement,  to 
wit — if  the  delegation  of  Germany  is  willing  to  consent  to  it, — in  the  following 
manner : 

We  would  propose  to  leave  Article  44  in  its  present  form  and  in  the  same 
place  that  it  occupies  in  Section  III  of  the  Convention.  As  to  new  Article  22a 
we  would  suggest  placing  it  not  in  Chapter  I  (means  of  injuring  the  enemy)  of 
Section  II,  where  it  might  give  rise  to  a  certain  ambiguity,  but  outside  of  this 
chapter  although  in  the  same  section,  creating  for  this  article,  for  example,  a  new 
chapter  which  might  be  entitled :  "  Ressortissants  of  a  belligerent  in  the  territory 
of  the  adverse  party." 

Indeed,  gentlemen,  I  call  the  attention  of  the  Commission  to  the  fact  that 
Chapter  I  of  Section  II  regulates  only  the  relations  between  the  two  belligerent 
armies  and  that  consequently  new  Article  22a,  which  brings  up  an  entirely  different 
question,  to  wit,  that  of  the  relations  of  belligerent  A  with  the  ressortissants  of 
belligerent  B  in  the  territory  of  belligerent  A,  can  certainly  have  no  place  in 
Chapter  I.  But  if  the  German  delegation  consented  to  place  this  new 
[138]  article  outside  of  this  chapter  in  the  same  Section  II,  while  leaving  Article 
44  intact  in  its  present  place,  the  delegation  of  Russia  would  no  longer  have 
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any  objection  to  accepting  Article  22a  without  even  adding  to  it  the  amendment  of 
the  Austro-Hungarian  delegation. 

Major  General  von  Giindell  declares  that  the  German  delegation  willingly 
accepts  the  proposal  of  the  military  delegate  of  Russia. 

It  does  not  insist  on  the  place  to  be  given  Article  22a  and  sees  no  inconven- 
ience in  its  appearing  elsewhere  than  between  Articles  22  and  23,  or  in  the 
maintenance  of  Article  44. 

Major  General  Baron  Giesl  von  Gieslingen  reads  the  following  declaration: 

The  Austro-Hungarian  delegation  cannot  accept  in  full  the  Belgian  proposi- 
tion, and  is  especially  opposed  to  the  adoption  of  the  last  phrase  of  this  project: 
"  and  to  demand  of  them  information  in  view  of  such  operations."  It  gives  the 
following  reasons  for  its  attitude : 

The  clause  "  It  is  forbidden  to  force  the  inhabitants  of  occupied  territory  to 
take  part  in  military  operations  against  their  own  country  "  already  exhausts, 
according  to  us,  all  the  possible  restrictions  to  which  a  military  commander  could 
be  subjected  in  his  relations  with  the  population  of  occupied  territory. 

To  formulate  in  this  regard  still  more  restrictive  stipulations  would  compro- 
mise in  a  scarcely  justifiable  manner  the  freedom  of  action  of  troop  commanders 
without  increasing  the  protection  of  the  inhabitants  of  occupied  territory,  a  pro- 
tection which  is  guaranteed  by  the  conventions  of  international  law. 

The  question  of  forced  guides,  already  so  often  discussed,  pertains  also  to 
this  subject. 

The  commander  of  a  troop  finding  himself,  for  example,  under  the  necessity 
of  requiring  an  inhabitant  of  the  occupied  country  to  serve  him  as  a  guide,  will 
certainly  demand  that  this  individual  not  lead  him  into  that  part  of  the  country 
occupied  by  an  enemy  force. 

Now,  such  service,  which  a  military  commander  will  often  be  forced  to 
demand,  would  certainly  come  under  the  category  of  acts  contemplated  by  the 
new  Article  44. 

It  is  natural,  moreover,  that  military  chiefs  should  on  many  occasions,  and  in 
order  to  complete  their  intelligence  department,  appeal  for  information  which  can 
be  furnished  them  either  by  prisoners  of  war  or  by  some  inhabitant  of  the  occupied 
country,  and  we  believe  that  this  means  of  completing  the  reconnaissance  cannot 
be  relinquished. 

Besides,  the  subject  seems  to  have  to  do  essentially  with  internal  military 
procedure. 

So  long  as  there  are  wars — and  the  labors  of  this  subcommission  foresee  this 
sad  eventuality — one  cannot  refuse  to  troops  the  means  of  accomplishing  their 
duties. 

The  existence  and  the  fate  of  a  body  of  troops,  composed  of  several  thousand 
men,  seems  to  us  to  merit  at  least  as  much  consideration  as  the  conscience  of  a 
peasant  under  interrogation, — a  conscience  which  will  be  easily  tranquilized  by  the 
compulsion  under  which  its  possessor  acts. 

We  cannot  concede  the  dilemma  of  which  his  Excellency  Lieutenant  General 
den  Beer  Poortugael  spoke  in  one  of  the  preceding  meetings. 

When  one  yields  to  superior  force  he  cannot  be  accused  of  failing  in  a  patri- 
otic duty,  and  his  guilt  is  not  established  by  any  code  if  his  offence  has  been 
committed  under  the  domination  of  an  irresistible  compulsion. 

It  is  for  these  reasons  that  the  delegation  of  Austria-Hungary  opposes  the 
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last  phrase  of  the  amendment  proposed  by  the  delegation  of  Belgium,  and  would 

prefer  in  this  case  that  the  present  stipulations  of  Article  44  be  preserved. 
[139]  As  to  the  proposition  just  now  made  by  the  military  delegate  of  Russia, 
General  Yermolow,  we  are  ready  to  accept  it  if  there  is  no  possibility  of 
adopting  the  Austro-Hungarian  amendment. 

Captain  Sturdza  explains  in  the  following  terms  the  reasons  which  prevent 
the  delegation  of  Roumania  from  adhering  to  the  Belgian  proposition  which 
seems  to  it  to  limit  more  than  is  proper  the  means  of  the  belligerents. 

We  recognize  the  necessity  of  respecting  the  legitimate  sentiments  of  the 
inhabitants  of  an  occupied  region ;  there  should  be  no  question  of  enrolling  them  as 
combatants  against  their  own  country.  But  so  far  as  concerns  the  indirect  services 
which  they  could  be  called  upon  to  render  and  which  are  likewise  included  in  the 
Belgian  proposition,  the  stipulation  appears  to  go  too  far. 

My  reasons  for  making  this  statement  are  as  follows:  It  is  not  expedient 
to  neglect  during  the  operations  of  war  the  immediate  necessities  of  second  line 
services,  I  mean  services  connected  with  trains,  columns,  communications,  rations, 
fortification  works  and  others ;  these  services  involve  a  large  personnel ;  it  is 
necessary  therefore  to  demand  all  the  personal  means  found  in  an  occupied  region ; 
this  need  is  imperative  for  upon  the  proper  fulfilment  of  these  services  (pre- 
cisely specified  in  the  terms  of  the  Belgian  proposition)  depends  the  success  of  the 
operations,  properly  speaking. 

We  believe  that  it  is  impossible  to  observe  restrictive  provisions  such  as  we 
have  before  us  and  that  they  are  therefore  useless ;  as  I  have  just  explained,  the 
course  of  operations  would  be  fettered  by  such  limitations.  The  commanders 
responsible  for  the  success  of  the  operation  would  be  placed  in  the  position  of 
choosing  between  the  imperative  duty  and  needs  of  the  moment  and  obedience  to 
the  rather  theoretical  rule  proposed.  In  general,  one  should  avoid  contracting 
obligations  when  it  is  foreseen  that  it  will  scarcely  be  possible  to  respect  them. 

Indeed,  contrary  to  what  is  easily  supposed  in  a  peaceful  study,  many  com- 
manders would  free  themselves  from  the  strict  observance  of  laws  which  do  not 
take  sufficiently  into  account  the  nature  of  war,  which  will  not  be  changed  as 
long  as  it  exists. 

I  add  that  the  Belgian  proposition  does  not  present  a  sufficiently  general 
character  as  to  be  applicable  to  all  situations  and  all  the  countries  of  the  world : 
for  instance,  what  can  be  done  in  Belgium,  Switzerland,  the  Netherlands  or  in  the 
Scandinavian  kingdoms  would  not  be  applicable  in  countries  of  another  geo- 
graphic and  political  situation  or  of  another  topographical  configuration. 

But  our  principal  reason  for  desiring  to  retain  the  old  Article  44  of  the 
Regulations  respecting  the  laws  and  customs  of  war  on  land  is  as  follows : 

We  know  that  our  commanders  are  ready  to  sacrifice  their  lives  for  their 
country  and  that  they  risk,  when  it  is  necessary,  that  which  is  even  dearer  than 
life, — their  honor  and  good  reputation;  we  cannot,  therefore,  paralyze,  by  rules 
inapplicable  in  practice,  their  means  of  action. 

On  the  contrary,  we  should  avoid  manifesting  by  too  great  limitations  a 
marked  distrust  of  the  signatory  Powers  with  respect  to  their  own  officers;  we 
may  have  confidence  that  these  officers  will  themselves  be  able  to  judge  how  far 
their  warlike  energy  should  go  and  where  pity  and  justice  should  draw  the  line. 

We  believe,  moreover,  that  we  are  not  alone  in  this  opinion. 

We  regard  war  as  one  of  the  greatest  calamities  which  can  burst  upon  a 
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country,  and  we  are  cooperating  with  enthusiasm  in  the  great  humanitarian  task 

to  which  this  Conference  is  summoned. 
[140]  But  at  the  same  time  we  should  not  conceal  from  ourselves  the  fact  that, 
war  having  once  become  inevitable,  the  inexorable  necessities  of  the  moment 
impose  themselves  in  such  a  fashion  that  they  often  defy  rules  whose  impracti- 
cability can  be  foreseen  at  the  present  moment. 

We  regret  therefore  that  we  are  unable  to  adhere  to  the  Belgian  proposition, 
and  we  desire  to  preserve  Article  44  of  the  old  Regulations  in  its  present  form. 

Major  General  von  Giindell  declares  that  in  view  of  the  text  proposed  by 
the  delegation  of  Belgium  he  joins  in  the  sentiments  expressed  by  the  military 
delegate  of  Austria-Hungary.  According  to  him,  all  that  can  be  required  of  a 
military  commander  in  his  relations  with  the  population  of  an  occupied  territory 
is  already  stated  in  Article  44.  The  limitations  created  by  the  Belgian  proposition 
appear  to  him  not  only  useless  but  harmful,  and  under  these  conditions  the 
German  delegation  cannot  adhere  to  this  proposition. 

Major  General  Amourel  recalls  that  he  has  already  announced  that 
the  French  delegation  would  adhere  to  the  German  and  Netherland  propositions 
which  implicitly  forbid  the  use  of  forced  guides.  He  adds  that  if  the  Belgian 
proposition  is  substituted  for  the  Netherland  proposition  the  French  delegation 
will  accept  the  Belgian  wording  in  full,  attributing  to  it  the  same  signifi- 
cance. 

Colonel  Ting  adheres  in  the  name  of  the  delegation  of  China  to  the  Bel- 
gian proposition  and  accepts  it  in  preference  to  Article  44. 

His  Excellency  Rechid  Bey  observes  that  the  Belgian  proposition  provides 
only  for  the  case  of  forced  services,  but  it  seems  to  him  that  the  prohibition 
cannot  be  applied  to  services  offered  voluntarily  and  without  compulsion. 

The  President  replies  that  there  can  be  no  doubt  on  this  point.  To  accept 
and  to  demand  are  two  entirely  different  things. 

He  recalls  again  that  the  so-called  Belgian  proposition  is  only  a  new  wording 
combining  Article  44,  more  precisely  stated,  with  the  German  amendments  already 
admitted  in  principle  and  the  Netherland  amendment. 

He  asks  the  delegate  of  the  Netherlands  if  he  accepts  the  new  wording  pro- 
posed ;  the  latter  replies  in  the  affirmative. 

He  remarks  to  the  military  delegates  of  Russia  and  Germany  that  the  agree- 
ment which  they  have  just  announced  does  not  solve  the  questions  raised  by  the 
amendments  of  Austria-Hungary  and  the  Netherlands,  and  that  the  question 
which  seems  to  interest  them  especially,  that  of  the  place  to  be  assigned  to  the 
article,  is  in  no  wise  determined.  This  point  has  been  referred  to  the  considera- 
tion of  the  drafting  committee  and  the  President  invites  them  to  communicate 
to  it  their  various  observations. 

He  proposes  then  to  put  to  a  vote  the  wording  proposed  by  the  delegation  of 
Belgium. 

His  Excellency  Count  Tornielli  observes  that  it  is  well  understood  that  to 
vote  against  this  amendment  will  be  to  vote  for  the  maintenance  of  Article  44, 
which  is  approved. 

Colonel  Borel  declares  that  the  vote  on  the  Austro-Hungarian  proposition 
must  remain  reserved. 

Thirty-three  delegations  take  part  in  the  vote. 

Voting  for:   Belgium,    Brazil,   Chile,    China,   Cuba,    Denmark,    Dominican 
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Republic,  Spain,  France,  Greece,  Luxemburg,  Norway,  Paraguay,  Netherlands, 

Serbia,  Siam,  Switzerland,  Venezuela. 
[141]   Voting  against:  Germany,  United  States  of  America,  Austria-Hungary, 
Bulgaria,  Great  Britain,  Haiti,  Italy,  Japan,  Montenegro,  Panama,  Portugal, 
Roumania,  Russia,  Sweden,  Turkey. 

The  Belgian  proposition  is  adopted  by  a  vote  of  18  to  15. 

The  President  states  that  the  proposition  adopted  has  yet  to  undergo  the 
double  test  of  examination  by  the  committee  and  of  a  vote  in  plenary  meeting. 

An  exchange  of  views  occurs  between  him  and  Major  General  von  Giindell 
on  the  question  of  the  necessity  of  taking  a  subsidiary  vote  on  the  Austro-Hunga- 
rian  amendment  as  an  indication  for  the  subcommission. 

Major  General  Baron  Giesl  von  GiesJingen  considers  a  vote  of  no  use  since 
the  delegation  of  Austria-Hungary  has  agreed  to  the  proposition  of  Major 
General  Yermolow,  which  furnishes  a  basis  of  agreement  and  has  been  referred 
back  to  the  committee. 

The  President  announces  that  there  will  therefore  be  no  vote  on  this  point, 
He  reads  the  German  amendment  relative  to  Article  23,1  which  consists  in  adding 
to  it  a  new  paragraph  h  thus  worded:  (It  is  especially  forbidden)  to 
declare  abolished,  suspended,  or  inadmissible  the  private  claims  of  the  ressortis- 
sants  of  the  hostile  party. 

This  addition  defines  in  clear  terms  one  of  the  consequences  of  the  principles 
admitted  in  1899,  and  the  committee  of  examination,  believing  that  we  should  be 
as  precise  as  possible,  has  fully  approved  it. 

As  no  one  opposes  it  the  President  declares  the  amendment  unanimously 
adopted. 

The  President  proposes,  before  proceeding  to  the  examination  of  the  other 
amendments,  to  make  a  slight  modification  in  the  text  of  Article  27  relative  to 
sieges  and  bombardments  in  order  to  bring  the  text  into  harmony  with  what  has 
been  done  in  the  Third  Commission  in  regard  to  bombardments  at  sea;  to  the 
enumeration  of  the  buildings  which  should  be  spared  as  far  as  possible  in  case  of 
bombardment  by  sea,  have  been  added  historic  monuments  and  the  same  should 
hold  in  case  of  war  on  land. 

This  proposition  is  greeted  with  applause  and  unanimously  approved  by  the 
Assembly. 

The  Netherland  amendment  relative  to  Article  35  2  having  been  withdrawn 
and  the  question  raised  by  Article  44  having  been  settled  in  a  measure  by  the  vote 
which  has  just  been  taken,  the  program  calls  for  the  examination  of  the  Nether- 
land amendment  relative  to  Article  45a.3  The  committee  having  expressed  the 
opinion  that  this  new  article  was  useless,  inasmuch  as  the  non-belligerents  are 
already  protected  against  all  abuse  by  other  and  more  extended  provisions,  his 
Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  declared  that  it 
would  not  be  urged  providing  the  reason  for  its  withdrawal  be  recorded  in  the 
minutes,  as  will  be  done. 

The  assembly  passes  to  the  Austro-Hungarian  amendment  relative  to  Article 
53,4  the  amendment  proposed  by  the  same  delegation  to  Article  46 5  having  been 
withdrawn  by  Major  General  Baron  Giesl  von  Gieslingen. 

1  Annex  2. 

*  Annex  9. 

*  Annex  4. 

*  Annex  7. 

*  Ibid. 
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The  additions  that  the  delegation  of  Austria-Hungary  proposes  to  introduce 
into  the  text  of  Article  53  concern  the  means  of  communication  operated  in  the 
air  for  the  transmission  of  persons,  things  and  news,  that  is  to  say,  especially  the 

employment  of  balloons.    The  President  declares  the  discussion  opened. 
[142]  His  Excellency  Mr.  Tcharykow  requests  permission  to  first  make  some 
observations  on  the  subject  of  Article  52. 

The  provision  relative  to  payments  for  contributions  in  kind  contained  in 
the  third  paragraph  of  Article  52,  he  says,  is  evidently  inspired  by  the  principle  of 
immunity  from  confiscation  of  the  private  property  of  peaceful  inhabitants  of 
occupied  territory  which  is  expressly  guaranteed  by  Article  46. 

The  delegation  of  Russia  considers  that  in  virtue  of  this  principle  and  in  the 
case  where  receipts  are  given  by  the  enemy  military  authority  for  contributions 
in  kind  imposed  by  them — it  would  be  very  desirable  to  redeem  these  receipts 
as  soon  as  possible  from  the  peaceful  population  to  which  they  have  been  given. 

Indeed,  this  population,  having  been  forced  to  make  contributions  in  kind  to 
the  extent  of  exhausting  all  their  resources,  may  find  themselves  without  means 
to  satisfy  their  most  urgent  needs.  I  might  add  that  such  an  exhaustion  of  an 
occupied  country  would  scarcely  be  to  the  advantage  of  the  occupying  army  itself. 

If  this  population  were  obliged  to  wait  until  the  very  end  of  hostilities  before 
receiving  the  money  due  them  for  receipts  given,  they  would  inevitably  and  need- 
lessly be  exposed  to  excessive  suffering  which  might  be  alleviated,  were  it  only 
in  part,  if  the  commanders  of  the  occupying  military  forces  were  authorized  to 
pay  for  the  receipts  in  question  during  the  course  of  hostilities,  and  in  such 
measure  as  possible. 

In  view  of  these  considerations,  the  delegation  of  Russia  has  the  honor  to 
propose  to  complete  Article  52  of  the  Regulations  respecting  the  laws  and  customs 
of  war  on  land  by  a  provision  in  virtue  of  which  commanders  of  military  forces, 
when  in  occupied  territory,  would  be  authorized  to  provide  as  soon  as  possible 
during  the  continuance  of  hostilities  for  the  redemption  of  receipts  given  for  con- 
tributions in  kind  called  for  by  the  needs  of  the  army  of  occupation.1 

The  President  asks  if  it  is  desirable  to  discuss  this  new  proposition  im- 
mediately or  if  it  would  not  be  better  to  refer  it  to  the  committee,  as  an  impromptu 
discussion  has  little  value. 

His  Excellency  Mr.  Tcharykow  agrees  on  condition  that  the  committee  shall 
make  a  report. 

Major  General  Yermolow  proposes,  in  the  name  of  the  Russian  delegation, 
the  following  amendment 2  to  the  Austro-Hungarian  amendment 3  relative  to  the 
second  paragraph  of  Article  53 : 

After  the  words  "  vehicles  of  all  kinds  "  insert  the  words  "  as  well  as 
teams,  saddle  animals,  draft  and  pack  animals." 

This  amendment,  he  says,  is  proposed  by  us  in  accordance  with  the  new 
Geneva  Convention  decided  on  last  year,  in  Articles  14  and  17  of  which  mention 
is  made  of  teams  at  the  same  time  as  vehicles. 

Major  General  Giesl  von  Gieslingen  accepts  this  amendment. 

The  question  is  referred  to  the  committee  of  examination. 

His  Excellency  Mr.  Carlin  asks  if  it  would  not  be  well  to  examine  whether 
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the  provisions  of  Article  53  can  be  taken  to  apply  to  the  property  of  neutral  per- 
sons domiciled  in  belligerent  territory.  Although  this  question  is  included 
[143]  in  the  program  of  the  second  subcommission  in  connection  with  the  dis- 
cussion of  the  German  proposition  relative  to  the  treatment  of  neutral 
persons  domiciled  in  the  territory  of  the  belligerent  parties,  it  would  seem  neces- 
sary not  to  lose  sight  of  the  relation  which  exists  between  the  provisions  of 
Article  53  in  this  regard  and  those  of  the  German  project. 

The  President  announces  that  this  observation  will  not  fail  to  be  taken  into 
consideration  by  the  committee,  to  which  it  is  referred  without  objection. 

His  Excellency  Mr.  Keiroku  Tsudzuki  fears  that  the  addition  of  the  words 
"  at  sea,"  proposed  by  the  delegation  of  Austria-Hungary  to  the  text  of  Article  53, 
so  far  as  concerns  means  of  communication,  may  lead  to  misunderstanding,  as 
such  a  provision  seems  to  him  to  trench  upon  the  program  of  the  Fourth 
Commission. 

Mr.  Louis  Renault  believes  that  the  question  should  be  referred  to  the 
committee  of  examination.  He  is  not  certain,  in  fact,  that  these  words  ought  to  be 
suppressed,  for  the  right  of  maritime  capture  alluded  to  by  the  first  delegate  of 
Japan  may  not  be  applicable  in  land  warfare  in  the  case  of  ships  seized  in  a  port 
by  a  body  of  troops,  especially  as  regards  those  destined  for  river  navigation. 

If  the  principles  which  govern  the  right  of  capture  cannot  be  applied  in  such 
a  case  we  should  refer  to  Article  53. 

The  President  says  that  these  various  observations  will  be  referred  to  the 
attention  of  the  committee. 

The  examination  of  the  report  of  Major  General  Giesl  von  Gieslingen  then 
calls  for  the  discussion  of  the  Danish  amendment *  relative  to  the  same  article. 
These  provisions  have  not  as  yet  been  discussed,  his  Excellency  Lord  Reay  having 
asked  that  the  question  be  reserved. 

His  Excellency  Lord  Reay  declares  that  after  a  careful  examination  of  this 
amendment  the  delegation  of  Great  Britain  has  no  objection  to  raise  against  its 
adoption,  and  will  consequently  vote  for  it. 

The  President,  after  having  stated  that  this  question  likewise  concerns  the 
second  subcommission,  proceeds  to  take  a  rising  vote  on  the  Danish  amendment 
which  is  adopted  by  a  large  majority. 

He  then  submits  for  discussion  the  Japanese  amendments  relative  to  Article 
57,2  stating  that  if  he  understands  the  new  Article  57a  it  might  be  asked  if  it 
would  not  be  more  in  place  in  the  project  relating  to  the  rights  and  duties  of 
neutrals. 

His  Excellency  Mr.  Carlin  agrees  with  the  President  and  asks  if  it  would 
not  be  preferable  to  discuss  this  question  in  connection  with  the  debates  on 
neutrals  which  likewise  come  within  the  scope  of  the  program  of  the  second 
subcommission. 

The  President  asks  if  anyone  opposes  referring  this  amendment  to  the 
second  subcommission. 

His  Excellency  Mr.  Keiroku  Tsudzuki  having  declared  that  he  had  no  ob- 
jection, the  President  announces  that  it  will  be  done ;  he  also  proposes  to  submit 
Article  576  to  the  second  subcommission. 

Mr.  Louis  Renault  fears  that  there  is  some  confusion.    We  are  not  dealing 
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here  with  neutral  subjects  but  with  neutral  States  upon  whom  obligations 
[144]  are  imposed  concerning  belligerents  interned  in  their  territory.  For  this 
reason  this  question  would  appear  to  be  entirely  in  place  in  the  Regulations 
of  1899. 

The  President  remarks  that  it  is  not  a  question  of  a  law  of  war  but  of 
obligations  of  neutral  States.  Moreover,  the  question  seems  to  come  within  the 
province  of  the  committee  of  examination. 

This  is  also  the  view  of  his  Excellency  Mr.  van  den  Heuvel,  who  thinks 
that  the  same  applies  to  the  following  articles,  and  that  if  a  new  place  is  assigned 
to  Article  57  the  same  should  be  done  in  the  case  of  Articles  58,  59  and  60. 

The  President  declares  that  the  committee  of  examination  will  take  this  into 
consideration. 

The  President  announces  that  since  the  formation  of  the  committee  of 
examination  a  new  amendment  has  been  deposited  by  the  German  delegation 
relative  to  indemnification  for  violation  of  the  Regulations  respecting  the  laws 
and  customs  of  war  on  land.1    This  amendment  is  worded  as  follows : 

Article  1 

A  belligerent  party  which  shall  violate  the  provisions  of  these  Regulations  to  the 
prejudice  of  neutral  persons  shall  be  liable  to  indemnify  those  persons  for  the  wrong  done 
them.  It  shall  be  responsible  for  all  acts  committed  by  persons  forming  part  of  its  armed 
forces. 

The  estimation  of  the  damage  caused  and  the  indemnity  to  be  paid,  unless  immediate 
indemnification  in  cash  has  been  provided,  may  be  postponed,  if  the  belligerent  party  con- 
siders that  such  estimate  is  incompatible,  for  the  time  being,  with  military  operations. 

Article  2 

In  case  of  violation  to  the  prejudice  of  persons  of  the  hostile  party,  the  question  of 
indemnity  will  be  settled  at  the  conclusion  of  peace. 

This  proposition,  which  is  very  interesting  inasmuch  as  it  tends  to  give 
sanction  to  requirements  which  at  present  have  none,  is  composed  of  two  parts : 

The  first  concerns  neutral  persons  and  declares  that  they  must  be  indemnified 
for  wrong  done  them  by  persons  forming  part  of  the  armed  forces  of  a  belliger- 
ent State.  There  is  right  and  obligation,  but  no  right  is  stipulated  for  the  wrong 
done  "  persons  of  the  hostile  party  " ;  it  is  said  only  that  the  questions  which 
concern  them  must  be  settled  at  the  conclusion  of  peace.  Perhaps  it  would  be 
preferable  to  omit  the  words  "  the  questions  "  or  better  to  make  only  one  article 
instead  of  two.  I  permit  myself  to  suggest  further  that  the  wording  might  be 
slightly  improved:  "persons  of  the  hostile  party"  is  perhaps  not  very  correct 
and  the  words  "  may  be  postponed  "  are  very  vague. 

Major  General  von  Giindell  takes  the  floor  and  explains  the  German  propo- 
sition as  follows : 

I  shall  take  the  liberty  of  stating  in  a  few  words  the  reasons  for  the  German 

I  proposition,  which  aims  to  complete  the  Regulations  respecting  the  laws  and  cus- 
toms of  war  on  land  by  the  addition  of  provisions  dealing  with  the  case  of 
infraction  of  the  Regulations. 
One  might  perhaps  question  the  necessity  of  providing  for  such  a  case  on 
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the  ground  that  it  is  not  to  be  doubted  that  the  signatory  Powers  of  an 
[145]  international  convention  have  every  intention  of  conforming  to  the  rules 
they  have  adopted. 

I  do  not  need  to  say  that  it  has  not  entered  our  thoughts  to  question  the 
good  faith  of  the  Governments.  In  fact,  a  rule  governing  the  case  of  an  infraction 
of  conventional  stipulations  is  out  of  the  question  if  we  are  dealing  with  obliga- 
tions whose  execution,  depends  upon  the  will  alone  of  the  Government.  But 
this  is  not  the  case.  According  to  the  Convention  respecting  the  laws  and  customs 
of  war  on  land  the  Governments  are  under  no  other  obligation  than  to  give  to 
their  armed  forces  instructions  in  accordance  with  the  provisions  contained  in  the 
Regulations  annexed  thereto.  Granting  that  these  provisions  must  form  a  part  of 
the  military  instructions,  their  infraction  would  come  under  the  head  of  the  penal 
laws  which  safeguard  the  discipline  of  the  armies.  However,  we  cannot  pretend 
that  this  sanction  is  sufficient  to  prevent  absolutely  all  individual  transgression.  It 
is  not  only  the  commanders  of  armies  who  have  to  conform  to  the  provisions  of 
the  Regulations.  These  provisions  are  likewise  applicable  to  all  the  officers, 
commissioned  and  non-commissioned,  and  to  the  soldiers.  The  Governments 
cannot  therefore  guarantee  that  the  orders,  which  have  been  issued  in  accordance 
with  their  agreement,  will  be  observed  without  exception  during  the  course  of 
the  war. 

Under  these  circumstances  it  is  proper  to  anticipate  the  consequences  of 
infractions  which  might  be  committed  against  the  requirements  of  the  Regula- 
tions. According  to  a  principle  of  private  law,  he  who  by  an  unlawful  act,  through 
intent  or  negligence,  infringes  the  right  of  another,  must  make  reparation  to  this 
other  for  the  damage  done.  This  principle  is  equally  applicable  in  the  domain  of 
international  law  and  especially  in  the  cases  in  point.  However,  we  cannot  hold 
here  to  the  theory  of  the  subjective  fault  by  which  the  State  would  be  responsible 
only  if  a  lack  of  care  or  surveillance  were  established  against  it.  The  case  most 
frequently  occurring  will  be  that  in  which  no  negligence  is  chargeable  to  the 
Government  itself.  If  in  this  case  persons  injured  as  a  consequence  of  violation 
of  the  Regulations  could  not  demand  reparation  from  the  Government  and  were 
obliged  to  look  to  the  officer  or  soldier  at  fault,  they  would  fail  in  the  majority  of 
cases  to  obtain  the  indemnification  due  them.  We  think  therefore  that  the 
responsibility  for  every  unlawful  act  committed  in  violation  of  the  Regulations 
by  persons  forming  part  of  the  armed  force  should  rest  with  the  Governments 
to  which  they  belong. 

In  regard  to  the  manner  in  which  the  responsibility,  the  importance  of  the 
damage,  as  well  as  the  method  of  paying  the  indemnity  shall  be  decided,  a  distinc- 
tion must  be  made  as  to  whether  the  violation  has  been  committed  to  the  preju- 
dice of  a  neutral  or  of  a  ressortissant  of  the  enemy  State.  In  the  first  case  the 
necessary  measures  should  be  taken  to  assure  as  prompt  a  reparation  as  is 
compatible  with  military  operations.  If,  on  the  contrary,  it  has  to  do  with  a 
violation  to  the  prejudice  of  an  enemy  subject,  it  appears  indispensable  to  defer 
the  settlement  of  the  question  of  indemnity  until  the  conclusion  of  peace. 

His  Excellency  Mr.  Tcharykow  makes  the  following  declaration: 

The  delegation  of  Russia  approves  the  proposition  of  the  German  delegation. 
We  feel  that  it  answers  the  same  interests  of  the  peaceful  population  in  time 
of  war  as  we  had  in  view  in  submitting  our  proposition  just  now  to  the  assembly. 
Our  proposition  looks  to  the  alleviation  of  the  burdens  imposed  upon  this  popula- 
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tion  in  execution  of  the  1899  Convention.     The  German  proposition  anticipates 

the  damage  resulting  to  them  from  a  violation  of  this  Convention.     The 

[146]  considerations  which  inspired  the  two  propositions  are  legitimate  and  just 

and,  as  such,  should  in  our  opinion  be  made  the  subject  of  an  international 

agreement. 

Mr.  Louis  Renault  declares  that  without  being  formally  opposed  to  the 
principle  of  the  German  proposition,  he  has  some  scruples  on  the  subject  of  its 
text. 

It  is  true,  he  says,  in  many  cases  the  violation  of  international  regulations 
results  in  serious  harm  to  individuals  who  should  be  indemnified.  But  the  text 
submitted  to  us  presents  the  danger  of  being  interpreted  a  contrario  in  the  sense 
that  in  the  cases  not  provided  for  the  violation  of  international  rules  would  not 
imply  any  obligation  to  repair  the  damage  done. 

Moreover,  the  German  proposition  brings  up  another  very  serious  objection 
in  that  it  may  be  considered  as  a  direct  sequel  to  the  clear  doctrine  of  the  German 
delegation  relative  to  questions  of  neutrality  as  stated  in  its  proposition  concern- 
ing the  treatment  of  neutral  persons,  now  being  discussed  by  the  second  subcom- 
mission.  This  doctrine  tends  to  establish  a  distinction  between  the  ressortissants 
of  the  neutral  States  and  those  of  the  belligerents  who  reside  on  invaded  or  occu- 
pied territory,  by  endeavoring  to  create  a  privileged  status  for  the  first  and  by 
according  them  what  has  been  called  a  premium  on  neutrality. 

I  repeat  on  this  occasion  that  the  French  delegation  can  under  no  condition 
accept  this  doctrine  and  that  it  considers  that  measures  taken  for  the  protection 
of  individuals  should  apply  to  all  alike  without  any  distinction  between  neutral 
persons  and  persons  of  the  hostile  party.  It  is  this  distinction  that  seems  to  be 
sanctioned  by  the  text  of  the  German  delegation,  since  its  Article  1  speaks  only 
of  injury  done  to  the  first,  while  the  second  are  dealt  with  only  in  Article  2. 
Besides,  it  seems  impossible  in  practice  to  establish  such  distinctions,  for  it  is 
difficult  to  see,  for  example,  how  a  commander,  in  making  requisitions  for  the 
lodging  of  his  troops  on  an  occupied  territory,  could  distinguish  between  houses 
belonging  to  neutral  subjects  or  to  ressortissants  of  the  hostile  party. 

It  is  because  I  am  somewhat  afraid  of  the  import  of  this  Article  1  that  I  am 
anxious  to  call  the  attention  of  the  subcommission  to  the  danger  which  might 
result  for  the  subjects  of  belligerents  through  the  limitation  to  neutral  persons  of 
its  prescriptions,  which  are  very  equitable  in  principle  but  which  might  be  inter- 
preted against  them.  It  is  inadmissible,  indeed,  to  limit  protective  measures  to 
neutrals,  conformably  with  an  idea,  which  I  believe  is  coming  to  be  recognized 
more  and  more  by  the  modern  rules  of  warfare,  that  all  individuals  not  taking  part 
in  hostilities  should  stand  on  a  footing  of  absolute  equality,  whether  it  be  a 
question  of  protective  measures  or  of  rigorous  measures. 

Colonel  Borel  declares  that  the  Swiss  delegation  adheres  without  reserva- 
tion to  the  project  presented  by  the  German  delegation.  The  principle  which  this 
proposition  tends  to  establish  is  so  just  that  it  might  be  said  to  fill  a  genuine  gap 
in  the  Regulations  of  1899. 

Speaking  then  of  the  objections  raised  by  the  delegate  of  France,  Colonel 
Borel  observes  first  of  all  that  to  give  the  Regulations  an  international  sanction 
which  they  have  heretofore  lacked  assuredly  does  not  involve  the  least 
infringement  of  the  eventual  rights  of  persons  who  might  be  injured  by  other 
acts    than    those    forbidden    in    these    Regulations.     In    this    regard    a    simple 
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[147]  observation  in  the  minutes  can  suffice  to  prevent  any  doubt  or  misunder- 
standing. 

As  to  the  nature  itself  of  the  German  proposition,  it  would  be  wrong  to  say 
that  it  creates  an  inadmissible  privilege  in  favor  of  neutrals.  The  principle  which 
it  lays  down  is  applicable  to  every  individual  injured,  whether  national  of  the 
enemy  State  or  ressortissant  of  the  neutral  State.  The  only  distinction  estab- 
lished between  these  two  categories  of  victims  and,  consequently,  legally  entitled 
persons,  relates  to  the  settlement  of  the  indemnity,  and  the  difference  made 
between  them  on  this  point  lies  in  the  very  nature  of  things.  The  settlement  of 
indemnities  due  to  neutrals  can  most  of  the  time  take  place  without  delay  for  the 
simple  reason  that  the  responsible  belligerent  State  is  at  peace  with  their  country 
and  continues  with  the  latter  peaceful  relations  which  will  permit  the  two  States 
to  discharge  easily  and  without  delay  all  cases  presented.  The  same  facility  or 
possibility  does  not  exist  between  the  belligerents  by  the  very  fact  of  the  war,  and 
although  the  right  to  an  indemnity  arises  in  favor  of  their  respective  ressortissants 
as  well  as  in  favor  of  neutrals,  the  settlement  of  the  indemnities  between  bel- 
ligerents can  scarcely  be  arranged  and  made  effective  until  the  conclusion  of 
peace. 

Major  General  von  Giindell  desires  to  thank  Colonel  Borel  for  his  remarks 
and  declares  that  he  himself  could  not  better  have  defended  his  proposition. 

Mr.  Szilassy  supports  the  German  proposition  in  the  name  of  the  delegation 
of  Austria-Hungary. 

His  Excellency  Lord  Reay  explains  his  position  on  the  question  under  dis- 
cussion as  follows : 

I  share  the  scruples  just  expressed  by  the  honorable  delegate  of  France,  Mr. 
Renault,  as  regards  this  proposition.  It  seems  to  me  to  be  inspired  by  the  same 
consideration  that  dictated  the  German  proposition  which  was  submitted  to  the 
second  subcommission  of  this  Commission.  In  both  propositions  the  neutrals 
are  accorded  a  privileged  position.  I  have  been  unable  to  accept  this  innovation 
for  it  aims  at  creating  a  privileged  position  for  neutrals  which  heretofore  has  not 
existed,  and  for  the  same  reasons  that  prevented  me  from  giving  the  assent  of 
the  British  delegation  to  the  German  proposition  which  we  discussed  in  the  second 
subcommission,  I  cannot  accept  the  proposition  now  before  us.  Article  1  grants  to 
neutral  persons  a  right  to  claim  indemnity  from  the  belligerent  party  for  the 
wrong  done  them,  while  Article  2  says  that  the  indemnity  shall  be  settled  at  the 
conclusion  of  peace  as  respects  the  persons  of  the  hostile  party.  It  follows  from 
this  that  indemnification  of  these  persons  depends  upon  the  conditions  which  will 
be  inserted  in  the  treaty  of  peace  and  which  will  be  the  result  of  negotiations 
between  the  belligerents. 

I  do  not  deny  the  obligation  which  exists  on  the  part  of  a  belligerent  Power 
to  indemnify  those  who  have  been  victims  of  violation  of  the  laws  and  customs 
of  war,  and  Great  Britain  has  no  desire  to  avoid  these  obligations.  I  wish  only 
to  observe  that  it  is  often  very  difficult  to  determine  this  violation  and  the  extent 
of  the  damage  done.  To  proclaim  the  principle  is  easy,  but  it  is  very  difficult  to 
apply  it  without  raising  discussions  injurious  to  the  good  relations  of  the  States 
which  must  solve  the  problem. 

Major  General  von  Giindell  replies  to  the  observations  of  Mr.  Louis 
Renault  and  his  Excellency  Lord  Reay,  and  states  that  there  is  a  misunderstand- 
ing as  to  the  interpretation  of  Article  2  of  the  German  proposition. 
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[148]  The  latter  makes  a  difference  between  neutral  persons  and  persons  of  the 
hostile  party  only  as  regards  the  method  of  paying  indemnities. 

Colonel  Borel  having  stated  that  the  question  now  at  issue  is  largely  one  of 
wording,  his  Excellency  Count  Tornielli  expresses  the  opinion  that  the  inter- 
pretation of  the  text  in  discussion  would  be  easier  if  in  Article  2  the  words  "  the 
question  of  indemnity  will  be  settled  "  were  replaced  by  the  words  "  the  indemnity 
will  be  settled." 

His  Excellency  Mr.  Nelidow  thinks  that  it  would  be  preferable  that  Article 
1  should  not  relate  exclusively  to  neutrals  but  also  to  persons  of  the  hostile 
party,  for  it  is  the  separation  of  the  two  stipulations  that  leads  to  misunder- 
standing by  creating  a  seeming  inequality. 

Major  General  Amourel  supports  the  suggestion  of  his  Excellency  Mr. 
Nelidow  and  believes  it  possible  to  reach  an  understanding  by  combining  the  two 
articles  in  one  and  replacing  the  words  "  to  the  prejudice  of  neutral  persons  "  by 
the  words  "  to  the  prejudice  of  any  persons  whatsoever." 

Under  these  reservations  the  French  delegation  could  accept  the  text 
proposed. 

The  President  declares  that  the  observations  just  made  on  this  subject  will 
be  taken  into  consideration  by  the  committee  of  examination  to  which  the  question 
is  referred. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  does 
not  wish  to  let  the  discussion  of  the  amendments  concerning  the  Regulations  of 
1899  respecting  the  laws  and  customs  of  war  on  land  close  without  explaining  his 
reasons  for  not  maintaining  his  proposition  relative  to  Article  5.  He  makes  the 
following  declaration  on  this  subject : 

Now  that  we  have  examined  all  the  propositions  relative  to  the  Regulations 
we  are  discussing,  I  wish  to  say  why  I  have  not  made  a  proposition  which  I  had  at 
first  intended  to  present. 

I  had  intended  proposing  an  addition  to  Article  5  to  the  effect  that  prisoners 
of  war  can  only  be  put  to  death : 

1.  In  case  of  resistance  or  attempt  to  escape; 

2.  After  a  sentence  for  crimes  or  acts  punishable  by  death  in  virtue  of  the 
civil  or  military  laws  of  the  country  that  has  made  them  prisoners. 

But  as  Article  4  prescribes  that  they  shall  be  treated  with  humanity,  and 
as  it  would  be  ridiculous  to  maintain  that  they  could  be  shot  with  humanity 
either  for  reprisal  or  because  they  are  in  the  way,  I  believed  that  a  renewal, 
of    the    prohibition    was    entirely    superfluous    and    that    you    woulil    agree 
with  me. 

The  President  reminds  the  assembly  that  the  work  of  the  1899  Confererce 
was  completed  by  three  declarations  under  the  jurisdiction  of  the  subcommission. 
Two  of  them  are  still  in  force,  those  prohibiting  the  use  of  projectiles  the  sole 
object  of  which  is  the  diffusion  of  asphyxiating  or  deleterious  gases,  as  well  as  the 
use  of  bullets  which  expand  or  flatten  easily  in  the  human  body. 

The  present  Conference  need  not  discuss  them  inasmuch  as  they  have  not 
been  denounced  by  any  of  their  signatories.  As  to  the  third  declaration  which 
concerns  the  prohibition  against  throwing  projectiles  and  explosives  from  balloons, 
it  was  made  for  a  period  of  five  years  and  this  term  expired  almost  three  years 
ago.  This  is  why  its  renewal  was  included  by  Russia  in  the  program  of  the  Con- 
ference, and  the  delegation   of   Belgium  has  undertaken  to   move  its  readop- 
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[149]  tion,  stating  it  in  the  same  terms  as  in  1899.  The  discussion  is  declared 
opened. 

Major  General  Baron  Giesl  von  Gieslingen  asks  that  the  question  be  re- 
served as  the  program  of  the  meeting  had  not  contained  any  notice  of  the 
discussion. 

His  Excellency  Lord  Reay  supports  the  request  of  Major  General  Baron 
Giesl  von  Gieslingen. 

After  an  exchange  of  views  on  this  subject  between  them  and  the  President, 
the  latter  announces  that  the  question  will  be  included  in  the  program  of  the 
next  meeting. 

The  meeting  adjourns  at  5  o'clock. 


[150] 

FIFTH  MEETING 

AUGUST  7,  1907 


His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  3:  15  o'clock. 

On  inquiry  by  the  President  no  observations  are  made  relative  to  the  min- 
utes of  the  preceding  meeting;  they  are  declared  adopted. 

The  President  announces  that  in  accordance  with  the  order  of  the  day  the 
discussion  is  opened  on  the  Declaration  of  1899  prohibiting  the  launching  of 
projectiles  and  explosives  from  balloons.  This  Declaration,  which  had  been 
made  only  for  a  period  of  five  years,  expired  in  1904.  The  text  presented  by 
the  delegation  of  Belgium,1  restates  it  in  the  same  terms,  and  it  is  this  question  that 
the  subcommission  has  to  decide.2 

The  draft  declaration  presented  by  the  Delegation  of  Belgium  is  worded  as 
follows : 

The  contracting  Powers  agree,  for  a  term  of  five  years,  to  forbid  the 
throwing  of  projectiles  and  explosives  from  balloons  or  by  other  new  methods 
of  similar  nature. 

The  present  Declaration  is  only  binding  on  the  contracting  Powers  in 
case  of  war  between  two  or  more  of  them. 

It  shall  cease  to  be  binding  from  the  time  when,  in  a  war  between  the 
contracting  Powers,  one  of  the  belligerents  is  joined  by  a  non-contracting 
Power. 

Non-signatory  Powers  may  adhere  to  the  present  Declaration. 

For  this  purpose  they  must  make  their  adhesion  known  to  the  contracting 
Powers  by  means  of  a  written  notification  addressed  to  the  Netherland 
Government,  and  by  it  communicated  to  all  the  other  contracting  Powers. 

In  the  event  of  one  of  the  high  contracting  Parties  denouncing  the 
present  Declaration,  such  denunciation  shall  not  take  effect  until  a  year 
after  the  notification  made  in  writing  to  the  Netherland  Government,  and 
by  it  forthwith  communicated  to  all  the  other  contracting  Powers. 

This  denunciation  shall  have  effect  only  in  regard  to  the  notifying 
Power. 

[151]  His  Excellency  Count  Tornielli  announces  that  in  case  the  Belgian  propo- 
sition should  not  be  adopted    he  reserves  the  right  to  make  a  subsidiary 

proposal. 

His  Excellency  Mr.  Tcharykow  reads  the  following  declaration: 

Mr.  President:  The  delegation  of  Russia  desires  to  present  on  the  question 

of  launching  projectiles  or  explosives  from  balloons  or  by  the  aid  of  other  new 

'Annex  18. 

1  Renewal  of  the  Declaration,  etc.    See  also  ante,  Second  Commission,  second  meeting, 
pp.  14-15  [15-16]. 
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methods  of  a  similar  nature,  a  proposition  which  it  seems  to  us  can  command 
unanimous  agreement. 

Gentlemen,  our  proposition  is  this:  We  do  not  know, — and  the  years  which 
have  passed  since  the  Declaration  of  1899  have  given  us  very  little  information 
on  this  point, — what  military  aviation,  or,  if  you  will,  aerial  artillery,  may  have 
in  store  for  us.  In  any  case  it  would  seem  that  in  the  actual  state  of  the  technical 
development  of  these  services  the  ability  to  damage  the  enemy  by  the  aid  of 
projectiles  or  explosives  launched  from  balloons  or  by  other  similar  means  would 
scarcely  be  more  formidable  or  more  effective  than  it  is  by  modern  artillery  on 
land  or  sea.  But  without  touching  these  questions,  a  trifle  premature  and  perhaps 
even  a  little  imaginary,  we  could  extract  from  the  proposed  prohibition  one, 
which,  in  our  opinion,  might  be  permanently  adopted,  namely,  a  prohibition 
against  throwing  projectiles  or  explosives  from  balloons,  etc.,  upon  towns, 
villages,  dwellings  or  buildings  that  are  not  defended.  This  prohibition,  having 
a  permanent  character,  could  right  now  be  inserted  in  the  text  itself  of  the 
Regulations  respecting  the  laws  and  customs  of  war  on  land,  and,  without  necessi- 
tating a  special  declaration,  be  introduced  in  the  said  Regulations  as  an  integral 
part  of  Article  25  which  already  forbids  the  bombardment  of  unfortified  places 
by   cannon. 

It  might  be  worded  as  follows : 

It  is  forbidden  to  bombard  or  attack,  by  artillery  or  by  throwing  pro- 
jectiles or  explosives  from  balloons  or  by  the  aid  of  other  new  methods  of  a 
similar  nature,  towns,  villages,  dwellings  or  buildings  that  are  not  defended 
and  do  not  contain  establishments  or  depots  that  can  be  utilized  by  the 
enemy  for  purposes  of  the  war. 

In  the  name  of  the  delegation  of  Russia  I  have  the  honor  to  present  the  above 
amendment  to  Article  25  of  the  Regulations  of  1899. 

The  President  asks  if  the  Russian  amendment  is  subsidiary  to  the  Belgian 
proposition  or  if  it  is  submitted  in  opposition  to  it.  He  calls  attention  to  the 
fact  that  in  1899  the  Declaration  whose  renewal  is  now  proposed  by  the  Belgian 
delegation  emanated  from  Russia,  that  Russia  wished  to  give  it  a  permanent 
character,  and  that  another  amendment  reduced  the  time  to  five  years. 

His  Excellency  Mr.  Tcharykow  replies  that  the  amendment  is  subsidiary 
and  that  Russia  reserves  the  right  to  make  a  statement  on  the  question. 

Mr.  Szilassy  announces  that  the  delegation  of  Austria-Hungary  favors  the 
proposition  of  the  Belgian  delegation  aiming  to  prohibit  the  discharge  of  project- 
tiles  and  explosives  from  balloons. 

We  think  that  the  tactical  result  that  can  be  obtained  by  the  aid  of  these 
engines  is  not  sufficient  to  justify  the  loss  of  life,  the  material  damage  and  the 
expense  involved  in  their  use. 

It  is  true  that  neither  the  belligerents  nor  the  neutrals  will  be  able  to  de- 
[152]   fend  their  right  of  sovereignty  over  the  air  zones  and  aerial  frontiers  that 
belong  to  them  as  effectively  as  their  people  and  property. 

But  the  new  method  of  warfare  mentioned  in  the  Declaration  is  not  indis- 
pensable; and  this  fact  permits  us  to  hope  with  assurance  that  the  spirit  of 
humanity  and  peace  which  hovers  over  this  assembly  and  inspires  its  decisions — 
a  spirit  to  which  we  have  already  sacrificed  many  a  military  exigency — will  also 
be  manifest  here  in  the  adoption,  for  a  limited  number  of  years,  of  the  measures 
set  forth  in  the  Belgian  proposition. 
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We  do  not  wish  to  hinder  the  progress  of  science,  but  we  would  not  encour- 
age an  application  of  it,  which,  without  offering  sufficient  tactical  advantage, 
would  increase  the  cruelties  of  war. 

The  delegation  of  Austria-Hungary  will  therefore  vote  to  renew  the 
Declaration  that  has  lapsed. 

Mr.  Louis  Renault  thinks  that  there  is  a  little  misunderstanding  as  to  the 
possible  value  of  the  Declaration  of  1899  regarding  balloons,  which  has  expired 
and  which  the  Belgian  delegation  proposes  to  renew.  The  idea  seems  to  be  held 
that  the  humanitarian  provisions  enacted  in  the  interest  of  certain  localities  and 
edifices,  would  be  inadequate  if  projectiles  and  explosives  could  be  thrown  from 
balloons.  This  is  not  so.  If,  according  to  Article  25  of  the  Hague  Regulations 
"  it  is  forbidden  to  attack  or  bombard  towns,  villages,  dwellings,  or  buildings  that 
are  not  defended,"  and  if,  according  to  Article  27  of  the  same  Regulations,  "  in 
sieges  and  bombardments  all  necessary  steps  must  be  taken  to  spare,  as  far  as 
possible,  buildings  dedicated  to  religion,  art,  science,  or  charitable  purposes, 
hospitals,  and  places  where  the  sick  and  wounded  are  collected,  provided  they  are 
not  being  used  at  the  same  time  for  military  purposes,"  we  think  that  the  pro- 
visions would  fully  apply  to  cases  where  it  would  be  possible  to  discharge  projec- 
tiles or  explosives  from  balloons.  The  method  of  discharging  the  projectiles 
makes  little  difference.  It  is  lawful  to  try  to  destroy  an  arsenal  or  barracks 
whether  the  projectiles  used  for  this  purpose  comes  from  a  cannon  or  from  a 
balloon ;  it  is  unlawful  to  try  to  destroy  a  hospital  by  either  method.  That,  in 
our  minds,  is  the  essential  idea  to  be  considered.  The  problem  of  aerial  naviga- 
tion is  progressing  so  rapidly  that  it  is  impossible  to  foresee  what  the  future 
holds  for  us  in  this  regard.  One  cannot,  therefore,  legislate  with  a  thorough 
knowledge  of  the  question.  One  cannot  forbid  in  advance  the  right  to  profit  by 
new  discoveries  which  would  not  in  any  way  affect  the  more  or  less  humanitarian 
character  of  war  and  which  would  permit  a  belligerent  to  take  effective  action 
against  his  adversary,  while  respecting  the  requirements  of  the  Hague 
Regulations. 

The  French  delegation  therefore  refuses  its  adhesion  to  the  proposition  of 
the  Belgian  delegation. 

His  Excellency  Mr.  van  den  Heuvel  remarks  that  the  proposition  relative 
to  balloons,  which  became  the  Declaration  of  1899,  was  brought  before  the  First 
Conference  by  the  Russian  Government. 

Balloons  may  be  used  as  means  of  communication,  observation  and  destruc- 
tion. Was  it  proper  to  make  provisions  in  international  law  with  respect  to  them, 
and  what  provisions? 

In  1899  it  was  not  thought  necessary  to  formulate  rules  from  the  point  of 
view  of  the  threefold  purpose  which  balloons  may  serve.  The  science  of  aero- 
statics did  not  seem  to  be  sufficiently  advanced  to  permit  a  determination  of  precise 

and  lasting  rules. 
[153]  And  so  the  Conference  limited  it  to  one  special  provision  which  forbids 
the  discharge  of  projectiles  and  explosives.    It  seemed  proper  to  postpone 
until  later  the  question  of  opening  the  air  completely  to  hostilities  and  renouncing 
the  hope  of  keeping  it  in  the  tranquillity  of  peace. 

The  Belgian  delegation  asks  you  to  renew  the  Declaration  made  in  1899.  It 
is  not  discussing  at  present  the  two  propositions  which  have  been  communicated 
to  you  by  Italy  and  Austria-Hungary. 
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The  subsidiary  character  of  these  propositions  leads  it  to  hope  for  a  prior 
adhesion  to  the  main  proposition  which  it  has  presented. 

Some  morose  spirits  have  said  that  the  First  Conference  had  adopted  the 
Declaration  on  balloons  only  because  many  believed  it  without  real  effect  in  view 
of  the  slight  advance  in  the  science  of  aerostatics.  These  are  harmful  criticisms 
and  injurious  insinuations. 

The  Conference  adopted  the  Declaration  in  a  spirit  of  humanity.  Bombard- 
ment by  balloons  calls  for  stricter  and  more  restrictive  regulation  than  that  by 
land  or  sea  forces ;  it  occurs  under  other  conditions ;  it  could  cause  very  much 
more  damage  to  peaceful  non-combatants,  inoffensive  neutrals,  and  monuments 
which  should  be  respected. 

I  like  to  think  that  you  will  not  tolerate  a  recall  of  peaceful  and  humanitarian 
ideas  and  that  we  shall  again  to-day  be  unanimous  as  we  were  in  1899. 

His  Excellency  Lord  Reay  asks  if  it  is  not  enough  to  have  two  elements  in 
which  the  nations  may  give  free  scope  to  their  animosities  and  settle  their 
quarrels  without  adding  a  third  ? 

In  the  domain  of  armaments  we  know  how  difficult  it  is  to  apply  a  remedy, 
the  evil  being  so  widespread  that  it  is  difficult  to  know  where  to  begin.  Happily 
in  the  domain  of  aerial  navigation  the  case  is  different  and  it  does  not  seem 
impossible  to  prevent  the  evil  because  no  nation  has  pushed  so  far  ahead  that 
it  cannot  retrace  its  steps. 

The  present  Conference  will  not,  I  am  sure,  fail  to  recognize  that  we  would 
render  a  great  service  to  humanity  and  the  cause  of  peace  we  pursue  in  holding 
the  people  back  from  this  fatal  precipice.  In  addition,  financial  considerations 
require  us  to  do  our  utmost  to  check  an  increase  of  military  and  naval  expenses 
which  already  constitute  a  crushing  burden  for  all  nations,  an  increase  which  will 
not  fail  to  be  felt  if  it  become  necessary  to  add  to  the  budgets  an  item  for  the 
development  of  aerostatics. 

I  am  firmly  convinced  that  the  Conference  must  act  while  there  is  yet  time. 
Of  what  use  will  our  efforts  be  to  lessen  the  suffering  caused  by  war  if  we  call 
into  being  a  new  scourge,  more  terrible  in  its  effects  than  the  instruments  whose 
field  of  action  we  seek  to  limit. 

He  finishes  by  declaring  that,  like  the  delegation  of  Austria-Hungary,  the 
British  delegation  will  vote  for  the  Belgian  proposition  which  corresponds  with 
the  desire  of  the  British  Government  to  put  a  stop  to  the  increase  of  military  and 
naval  expenses.     (Applause.) 

His  Excellency  Turkhan  Pasha  makes  the  following  declaration: 

The  object  and  task  of  this  world  Conference  are  to  lessen  as  much  as 
possible  the  evils  of  war.  With  this  idea  in  mind,  the  Imperial  Ottoman  delega- 
tion is  wholly  in  favor  of  the  proposition  of  the  delegation  of  Belgium 
[154]  concerning  the  renewal  of  the  Declaration  relative  to  the  prohibition  of 
throwing  projectiles  and  explosives  from  balloons. 

Colonel  Sapountzakis  declares  that  the  Greek  delegation  is  prepared  to  vote 
in  favor  of  the  renewal  of  the  1899  Convention  which  has  expired. 

In  case  the  Belgian  proposition  should  not  be  unanimously  adopted  the  Greek 
delegation  intended  to  make  a  suggestion  similar  to  that  presented  by  his 
Excellency  Mr.  Tcharykow  and  by  Mr.  Louis  Renault  to  the  effect  that  the 
prohibitions  and  restrictions  which  have  already  been  adopted  by  the  1899 
Conference  concerning  bombardments,  and  which  were  proposed  by  the  subcom- 
mission  dealing  with  bombardment  by  naval  forces,  should  also  and   for  the 
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same  reasons  be  adopted  in  case  it  should  be  decided  to  permit  the  throwing 
of  projectiles  from  balloons. 

In  this  sense  the  Greek  delegation  has  the  honor  to  support  the  proposals 
just  made  by  his  Excellency  Mr.  Tcharykow  and  Mr.  Louis  Renault. 

Mr.  Louis  Renault  remarks  that  the  French  delegation  has  made  no 
proposal. 

His  Excellency  Count  de  Selir  declares  that  the  delegation  of  Portugal 
agrees  with  the  delegation  of  Austria-Hungary  and  supports  the  Belgian 
proposition. 

His  Excellency  Mr.  Lou  Tseng-tsiang  announces  that  the  delegation  of 
China  adheres  to  the  Belgian  proposition. 

The  President  puts  the  Belgian  proposition  to  a  vote  and  it  is  adopted  by 
28  votes,  2  of  which  are  conditional,  against  6.    Ten  countries  are  not  represented. 

Voting  for:  Germany  (under  reservation  of  unanimity),  United  States  of 
America,  Austria-Hungary,  Belgium,  Brazil,  Bulgaria,  Chile,  China,  Cuba,  Den- 
mark, Dominican  Republic,  Great  Britain,  Greece,  Haiti,  Italy,  Japan,  Mexico, 
Norway,  Panama,  Paraguay,  Netherlands,  Portugal,  Roumania  (under  reserva- 
tion of  unanimity),  Salvador,  Siam,  Sweden,  Switzerland  and  Turkey. 

Voting  against:  Argentine,  Spain,  France,  Montenegro,  Persia,  Russia. 

His  Excellency  Mr.  Tcharykow  asks  for  a  vote  on  the  Russian  proposition. 

The  President  observes  that  since  this  proposition  is  only  subsidiary  to  the 
Belgian  proposition,  according  to  the  declaration  of  his  Excellency  Mr.  Tchary- 
kow, the  vote  by  which  the  latter  has  just  been  adopted  with  a  large  majority 
appears  to  render  a  new  vote  useless. 

His  Excellency  Mr.  Tcharykow  recognizes  the  subsidiary  character  of  his 
amendment  but  he  calls  attention  to  the  fact  that  there  is  nothing  in  it  contradic- 
tory to  the  Belgian  text  which  has  just  been  voted;  the  latter  not  having  been 
unanimously  adopted  it  is  necessary  to  put  his  proposition  to  a  vote. 

The  President  continues  to  believe  that  there  would  be  a  contradiction  in 
the  two  votes. 

His  Excellency  Mr.  Tcharykow  replies  that  all  the  Powers  that  have  voted 
favorably  upon  the  general  prohibition  required  by  the  Belgian  proposition  will 
also  vote  very  probably  for  the  particular  prohibition  contained  in  the  Russian 

proposition. 
[155]   The  President  states  that  he  has  no  objections  to  putting  the  Russian 
proposition  to  a  vote  since  it  would  have  a  permanent  character,  whereas 
the  main  proposition  carries  a  time  limit  of  five  years. 

His  Excellency  Count  Tornielli  thinks  that  since  the  Russian  proposition 
is  to  be  put  to  a  vote  it  would  be  very  desirable  to  vote  also  on  the  Italian 
proposition  which  he  reads  as  follows: 


It  is  forbidden  to  throw  projectiles  and  explosives  from  balloons  that 
are  not  dirigible  and  manned  by  a  military  crew. 

II 

Bombardment  by  military  balloons  is  subject  to  the  same  restrictions 
accepted  for  land  and  sea  warfare,  in  so  far  as  this  is  compatible  with  the 
new  method  of  fighting. 
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His  Excellency  Mr.  Tcharykow  declares  in  the  name  of  the  Russian  dele- 
gation that  he  supports  the  Italian  proposition  in  principle. 

The  President  observes  that  the  Italian  proposition  has  the  same  character 
as  the  Russian  proposition  and  that  it  can  be  put  to  a  vote  only  under  reservation 
of  the  vote  already  taken. 

The  floor  is  given  to  Brigadier  General  de  Robilant  who  speaks  as  follows : 

The  Declaration  of  1899  prohibited  the  use  for  a  certain  period  of  a  new 
weapon  which  was  vaguely  designated  by  the  words  "  from  balloons  or  by  other 
new  methods  of  a  similar  nature."  This  Declaration  evidently  could  have  only 
a  provisional  character  and  represented  exactly  the  uncertainty  which  prevailed  at 
that  time  as  to  the  dirigibility  of  balloons  and  as  to  the  possibility  of  obtaining  it. 

Since  then  the  situation  has  changed.  A  great  Power,  whose  industry  has 
always  been  at  the  head  of  all  progress,  has  solved  the  problem  which  so  long 
occupied  the  attention  of  scientists,  and  thanks  to  the  light  and  powerful  motors 
secured  by  new  applications  of  machinery  and  metallurgy  it  has  been  able  to 
construct  a  balloon  which  moves  through  the  air  as  easily  as  a  ship  on  the  sea. 

The  other  Powers  are  following  it  very  closely,  their  engineers  are  laboring 
without  interruption  to  find  solutions  perhaps  better  than  those  already  existing, 
and  it  is  probable  that  they  will  succeed.  Progress  has  no  limits  and  what  to-day 
seems  to  us  astonishing  and  extraordinary  will  to-morrow  seem  natural  and  even 
banal. 

Under  these  conditions,  in  case  it  is  not  possible  to  forbid  absolutely, 
although  for  a  limited  time,  the  use  of  balloons  for  certain  acts  of  war,  it  is 
better  to  restrict  and  regulate  their  use  for  all  time. 

All  scientific  progress  has  always  found  an  application  in  military  art;  as 
soon  as  we  learned  to  sail  and  manage  ships  we  were  eager  to  arm  them  for  attack 
and  defense ;  armored  cars  equipped  with  cannon  have  been  seen  running  on  rail- 
roads in  certain  recent  wars ;  to-morrow  we  will  have  armored  automobiles  armed 
with  rapid  fire  guns — if  this  has  not  already  been  accomplished, — and  it  will 
become  more  and  more  difficult,  as  we  have  seen,  to  prevent  balloons  from  being 

armed  in  their  turn  and  using  their  arms. 
[156]  The  military  balloon,  by  the  very  nature  of  it,  will  always  have  a  weakness 
which  will  be  a  sort  of  compensation  for  the  almost  limitless  freedom  of 
movement  which  it  enjoys.  It  will  never  be  as  formidable  as  a  war-ship;  the 
projectiles  which  it  can  discharge  will  never  be  as  effective  as  those  discharged  with 
terrifying  swiftness  from  guns  of  large  and  small  caliber;  always  subject  to  the 
control  of  its  pilot,  it  will  not  present  for  neutrals  any  of  the  dangers  threatened 
by  anchored  or  floating  contact  mines;  there  is  therefore  no  reason  to  be  greatly 
frightened  if  they  cannot  be  forbidden. 

I  understand  very  well  how  terrifying  to  the  popular  mind  is  the  idea  that 
some  fine  day  there  may  fall  out  of  the  sky  without  any  warning  some  sort  of 
bomb  which  will  blow  up  its  houses  and  desolate  its  crops ;  but  considering  the 
matter  coolly  one  will  be  easily  convinced  that  this  new  engine  of  war  is  no  more 
terrible  than  those  already  in  use. 

Moreover,  it  was  probable  that  the  Belgian  proposition  as  formulated  would 
not  receive  a  unanimous  vote ;  the  Powers  which  have  realized  the  greatest  prog- 
ress in  the  art  of  managing  balloons  will  not  easily  give  up  the  right  to  use 
them  at  a  time  when  their  progress  in  this  difficult  work  gives  them  an  undoubted 
advantage  over  the  others.  But  if  this  proposition  had  been  unanimously  approved, 
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the  prohibition  of  throwing  projectiles  from  balloons  or  by  other  new  methods  of 
similar  nature  would  have  been  maintained  for  five  years.  In  these  five  years 
further  and  marked  progress  would  have  been  made,  for,  as  I  have  said  before, 
there  is  no  limit  to  scientific  progress  and  its  realization  in  our  day  is  marvelously 
rapid.  At  the  expiration  of  the  five  years  there  probably  would  not  have  been 
any  other  Conference  assembled  to  renew  the  prohibition,  and  then  the  regime 
of  prohibition  would  have  been  succeeded  by  one  of  absolute  liberty ;  the  engines 
which  had  been  forbidden  when  they  were  still  in  infancy  and  had  scarcely  left 
their  leading-strings,  could  be  employed  freely  and  without  restriction  when  they 
had  acquired  all  the  force  and  courage  of  youth  and  would  have  become  much 
more  dangerous. 

If  unfortunately  a  war  should  break  out  then,  balloons  belonging  to  the 
belligerent  armies  could  throw  their  projectiles  against  an  undefended  town,  drop 
their  explosives  on  the  dome  of  a  cathedral  or  on  the  tower  of  a  museum,  and 
they  would  be  within  their  right ;  private  balloons  could,  with  the  authority  of  the 
State,  be  armed  and  thus  play  a  part  in  aerial  operations  similar  to  privateering 
without  being  restrained  by  the  Convention  of  Paris ;  and  finally,  among  the  new 
methods  of  a  like  nature  it  is  probable  that  small  balloons  without  personnel 
and  loaded  with  explosives,  moving  about  in  the  air  like  silures  in  water  and 
exploding  by  contact,  would  carry  destruction  where  it  was  least  intended,  being 
under  no  control  and  thus  not  engaging  the  responsibility  of  those  who  started 
them.    Events  of  this  kind  have  already  occurred. 

That  is  where  we  would  have  been  in  five  years  if  the  Belgian  proposition  had 
been  unanimously  accepted,  and  where  we  are  to-day  with  regard  to  the  Powers 
that  did  not  vote  for  it  if  nothing  replaces  the  expired  Declaration  of  1899. 

It  is  to  fill  this  gap  that  we  have  presented  our  proposition,  recommending 
it  to  the  considerate  attention  of  the  high  assembly. 

If  it  is  taken  into  consideration  military  balloons  will  no  longer  have,  it  is 
true,  an  exceptional  status  for  a  given  period,  but  neither  will  they  have  absolute 
freedom  the  remainder  of  the  time ;  if  military  balloons  are  no  longer  to  be  out- 
side of  the  law  we  will  at  least  make  them  subject  to  law. 

To  be  allowed  they  must  be  dirigible,  that  is  to  say  they  must  be  able  to  go 

wherever  and  only  where  it  is  desired  to  take  them ;  they  must  be  manned 

[157]   in  order  to  make  their  control  effective;  they  must  be  equipped  with  a 

military  personnel  and,  consequently,  subject  to  military  laws;  and  finally 

they  may  throw  projectiles  and  explosives  only  within  the  limits  and  restrictions 

which  govern  bombardments  in  the  established  conventional  law. 

Five  years  constitute  a  very  short  period  in  the  life  of  nations  and  in  the 
march  of  progress,  and  since  it  has  not  been  possible  to  forbid  the  use  of  bal- 
loons even  for  this  insignificant  period,  we  ask  at  least  that  their  abuse  may  be 
forbidden  for  always. 

It  may  be  that  the  rules  relating  to  bombardment  adopted  by  the  1899 
Conference  also  apply,  as  the  eminent  Mr.  Louis  Renault  of  the  French  delega- 
tion has  said,  to  balloons,  but  as  this  interpretation  has  not  yet  been  given  it 
cannot  be  considered  as  settled. 

Major  General  von  Giindell  says  that  he  has  with  great  interest  followed 
the  explanations  given  by  General  de  Robilant  concerning  the  reasons  for  the 
Italian  proposition,  but  he  wonders  what  connection  can  exist  between  the  power 
to  direct  a  balloon  and  that  of  throwing  projectiles  and  explosives  from  it.    In  his 
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opinion  it  is  very  difficult  to  say  whether  a  balloon  is  or  is  not  dirigible ;  for 
there  are  balloons  which  are  dirigible  in  an  ordinary  wind  but  which  no  longer 
obey  the  rudder  when  the  wind  reaches  a  certain  violence.  Besides,  it  is  also 
possible  to  throw  projectiles  from  non-dirigible  balloons. 

An  enemy  wishing  to  throw  projectiles  from  an  ordinary  balloon  on  a 
fortress  would  have  only  to  await  a  favorable  wind  which  would  direct  it 
towards  the  fortress. 

He  consequently  asks  that  the  vote  on  the  two  articles  of  the  Italian  amend- 
ment be  separated  and  declares  that  he  will  favor  only  the  second. 

Major  General  Amourel  sets  forth  that  there  are  three  points  to  be 
distinguished  in  the  Italian  proposition.  The  first,  to  the  effect  that  a  balloon 
must  be  dirigible,  is,  in  his  opinion,  couched  in  too  vague  terms  since  it  is  difficult, 
as  General  von  Gundell  has  already  observed,  to  prove  the  absolute  dirigibility 
of  a  balloon.    It  would  therefore  be  useless  to  insert  it  in  a  convention. 

The  second  point  has  to  do  with  the  military  crew  of  a  balloon.  According 
to  him  the  military  crew  cannot  be  considered  as  a  condition  sine  qua  non  for  a 
dirigible  balloon ;  for  one  can  perhaps  direct  a  balloon  from  a  point  on  the  ground. 

As  to  the  third  point,  which  concerns  the  restrictions  accepted  for  war  on 
land  and  sea,  it  seems  to  him  to  be  sufficient  to  give  the  text  of  the  1899  Regula- 
tions respecting  the  laws  and  customs  of  war  on  land  the  general  character  which 
they  have  in  effect,  since  the  word  bombardment  is  applicable  to  every  method, 
present  or  future,  which  may  be  employed  in  throwing  projectiles  or  explosives. 

Brigadier  General  de  Robilant  says:  I  recognize  the  justice  of  the  observa- 
tions of  my  honorable  colleagues  of  the  French  and  German  delegations,  but  I 
must  remark  that  General  von  Gundell  is  disposed  to  admit  the  use  of  non- 
dirigible  balloons  and  General  Amourel  that  of  balloons  without  personnel.  But 
the  Italian  proposition  tends  to  restrict  the  use  of  balloons,  in  case  it  is  not  possi- 
ble to  forbid  it,  and  cannot  accept  the  modifications  which  would  lessen  the  force 
of  this  restriction. 

His  Excellency  Mr.  Tcharykow  states  that  there  is  a  difference  of  opinion 
only  in  regard  to  the  first  article  of  the  Italian  amendment,  and  that  there  seems 
to  be  accord  as  to  the  principle  of  the  second,  which  forbids  in  a  general 
[158]  way  bombardment  of  undefended  towns,  villages,  dwellings,  etc.  He  there- 
fore believes  that  the  two  articles  should  be  divided  and  voted  upon  sepa- 
rately. 

The  President  replies  that  such  is  indeed  his  intention  and  with  the  reserva- 
tion that  the  texts,  which  have  just  been  presented  and  have  not  been  examined 
at  leisure,  shall  be  revised  by  the  committee  of  examination,  he  puts  to  vote  the 
first  article  of  the  subsidiary  amendment  of  the  Italian  delegation,  worded  as 
follows : 

It  is  forbidden  to  throw  projectiles  and  explosives  from  balloons  that 
are  not  dirigible  and  manned  by  a  military  crew. 

Thirty-five  delegations  take  part  in  the  vote. 

Voting  for:  United  States  of  America,  Belgium,  Brazil,  China,  Denmark, 
Dominican  Republic,  Great  Britain,  Greece,  Haiti,  Italy,  Nicaragua,  Norway, 
Panama,  Paraguay,  Netherlands,  Persia,  Portugal,  Salvador,  Serbia,  Siam  and 
Switzerland. 

Voting  against:  Germany,  Argentine,  Chile,  Cuba,  Spain,  France,  Roumania 
and  Sweden. 
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Not  voting:  Austria-Hungary,  Bulgaria,  Japan,  Montenegro,  Russia  and 
Turkey. 

The  President  declares  the  first  article  adopted  by  21  votes  to  8,  with  6 
not  voting. 

Colonel  Borel  desires  to  explain  the  meaning  of  the  affirmative  vote  which 
the  Swiss  delegation  proposes  to  make  in  favor  of  Article  2  of  the  Italian  propo- 
sition which  is  about  to  be  submitted  to  the  subcommission.  The  Swiss  delegation 
does  not  believe  that  this  article  will  fill  a  gap  in  Article  25  of  the  1899  Regula- 
tions. The  general  and  absolute  terms  of  this  Article  25  seem  to  him  to  forbid, 
now  and  without  exception,  the  use  of  all  projectiles  or  similar  methods  whatso- 
ever, either  from  balloons  or  in  other  ways,  against  "  towns,  villages,  dwellings 
or  buildings  which  are  not  defended."  And  so  the  Swiss  delegation  considers 
that  Article  2  of  the  Italian  proposition  is  simply  a  confirmation  of  Article  25  of 
the  Regulations,  a  confirmation  which  cannot,  either  in  purpose  or  effect,  restrict 
or  call  in  question  the  integral  force  of  the  present  text  of  Article  25. 

His  Excellency  Count  Tornielli  thinks  that  if  it  had  been  considered  that 
the  stipulation  of  Article  25  of  the  1899  Regulations  carried  the  prohibition 
against  throwing  projectiles  from  balloons,  it  would  not  have  been  found  neces- 
sary to  make  a  special  convention  on  this  subject ;  apparently  there  was  a  different 
opinion. 

Colonel  Borel  observes  that  the  prohibition  stipulated  in  1899  applied  not  to 
the  attack  and  bombardment  of  undefended  towns  and  villages,  but  rather  to  the 
throwing  of  projectiles  from  balloons  on  enemy  troops. 

The  President  observes  that  the  provision  just  adopted  relates  in  any  case 
to  Article  25  of  the  1899  Regulations  and  must  be  inserted  there,  while  the 
Declaration  shall  be  preserved  in  the  form  in  which  it  was  voted.  The  President 
puts  to  vote  the  second  article  of  the  Italian  amendment,  thus  worded : 

Bombardment  by  military  balloons  is  subject  to  the  same  restrictions 
accepted  for  land  and  sea  warfare,  in  so  far  as  this  is  compatible  with  the 
new  method  of  fighting. 

[159]  Thirty-five  delegations  take  part  in  the  vote. 

Voting  for:  Germany,  United  States  of  America,  Argentine,  Austria- 
Hungary,  Belgium,  Brazil,  Bulgaria,  Chile,  China,  Denmark,  Dominican  Republic, 
Spain,  Great  Britain,  Greece,  Haiti,  Italy,  Japan,  Montenegro,  Nicaragua,  Nor- 
way, Panama,  Paraguay,  Netherlands,  Persia,  Portugal,  Roumania,  Russia,  Salva- 
dor, Serbia,  Siam,  Switzerland. 

Voting  against:  Cuba. 

Not  voting:  France,  Sweden  and  Turkey. 

The  article  is  carried  by  31  votes  to  1,  with  3  not  voting. 

The  President  recalls  that  the  Convention  of  1899  was  completed  by  two 
other  Declarations,  one  relating  to  "  prohibition  of  bullets  which  expand  in  the 
human  body  "  and  the  other  "  dealing  with  prohibition  of  the  use  of  asphyxiating 
projectiles,"  and  that  nobody  asked  for  the  revision  of  these  two  Declarations. 

His  Excellency  Lord  Reay  declares  that  Great  Britain,  which  had  not  signed 
this  last  Declaration,  to-day  adheres  to  it. 

The  President  records  the  adhesion  of  his  Excellency  Lord  Reay  and  felici- 
tates himself  on  seeing  accord  thus  become  more  and  more  general. 

Passing  then  to  the  Declaration  relative  to  the  prohibition  of  the  use  of  cer- 
tain bullets,  the  President  considers  that  all  discussion  on  the  subject  of  this 
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Declaration  must,  as  for  the  one  preceding,  be  declared  out  of  order.  These  two 
Declarations  were  concluded  for  an  indefinite  period,  they  can  be  denounced  only 
by  means  of  a  notice  given  one  year  in  advance,  and  no  Power  has  expressed 
such  an  intention.  Moreover,  the  modification  or  abrogation  of  these  Declara- 
tions does  not  appear  in  the  program  and  the  restrictive  proposal  of  the  United 
States  is  not  connected  therewith. 

These  remarks  meet  with  no  objection. 

Their  Excellencies  Lord  Reay  and  Count  de  Selir  announce  that  the  dele- 
gations of  Great  Britain  and  Portugal  will  sign  the  Declaration  forbidding  the  use 
of  bullets  which  expand  or  flatten  easily  in  the  human  body. 

The  President  congratulates  the  Conference  on  these  valued  adhesions. 
(Applause.) 

He  states  that  the  work  of  the  subcommission  is  ended  and  adjourns  the 
meeting  at  4 :  45  o'clock. 
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[163] 

FIRST  MEETING 

JUNE  29,  1907 


His  Excellency  Mr.  T.  M.  C.  Asser  presiding. 

The  meeting  opens  at  2 :  45  o'clock. 

The  President  announces  that  the  Second  Commission  has  done  him  the 
honor  of  designating  him  as  President  of  the  second  subcommission,  but  that 
this  nomination  is  not  quite  regular  inasmuch  as  Article  4  of  the  Regulations 
provides  that  the  subcommission  shall  choose  its  own  bureau.  Before  proceed- 
ing to  the  examination  of  the  questions  it  is  therefore  necessary  to  first  nominate 
the  President. 

His  Excellency  Mr.  Carlin  proposes  that  the  nomination  of  his  Excellency 
Mr.  Asser  for  the  presidency  be  confirmed. 

This  proposal  is  unanimously  adopted.     (Applause.) 

His  Excellency  Mr.  Asser  expresses  his  thanks  for  this  honor  which  he 
considers  as  a  homage  to  his  country.  With  a  view  to  proceeding  to  the  nomina- 
tion of  the  secretary  provided  for  by  the  Regulations  of  the  Conference,  he  pro- 
poses to  the  assembly  that  Colonel  Borel,  delegate  plenipotentiary  of  Switzerland, 
be  entrusted  with  this  duty.     (Applause.) 

In  the  absence  of  the  latter  his  Excellency  Mr.  Carlin  accepts  and  thanks 
the  assembly  in  his  name. 

The  President,  after  thanking  his  Excellency  Mr.  Nelidow  and  Mr.  de 
Beaufort  for  the  honor  of  their  presence  at  the  first  meeting  of  the  subcom- 
mission, and  after  announcing  the  enrolment  of  General  Vinaroff,  first  delegate 
of  Bulgaria,  invites  the  assembly  to  take  up  the  study  of  the  questions  on  the 
program,  to  wit : 

Opening  of  hostilities. 

Rights  and  duties  of  neutrals  on  land. 

As  he  considers  the  second  of  these  questions  much  the  more  difficult  and 
complex  and  as  the  two  propositions  submitted  on  this  subject,  to  his  mind,  do 
not  offer  a  sufficient  basis  for  discussion,  he  believes  it  preferable  first  to  take 
up  the  first  question '  concerning  which  the  French  delegation  has  submitted  a 
proposition.2 

This  suggestion  having  met  with  no  objection,  he  reads  the  questionnaire 

prepared  under  his  direction.3 

[164]  The  examination  of  the  six  articles  of  this  questionnaire  gives  rise  to  a 

preliminary  exchange  of  views  which,  as  the  President  explains,  cannot 

bind  either  the  Governments  or  the  speakers,  and  is  not  to  figure  in  the  minutes 

nor  be  communicated  to  the  press. 

'Opening  of  hostilities.    See  also  ante,  Second  Commission,  p.  31  [33]. 
2  Annex  20. 
'Annex  19. 
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According  to  his  expression  it  is  not  a  question  of  "the  opening  of  hos- 
tilities "  but  of  an  "  opening  of  peaceful  discussion,"  which  for  the  present  will 
not  result  in  any  vote. 

Their  Excellencies  Lieutenant  General  Jonkheer  den  Beer  Poortugael,  Mr. 
Nelidow,  Mr.  A.  Beernaert  and  Mr.  Carlin  take  part  in  this  exchange  of  views ; 
then  his  Excellency  Mr.  Tcharykow  reads  the  following  declaration: 

The  delegation  of  Russia  reserved  the  right,  in  the  meeting  of  the  22nd,  to 
present  to  this  subcommission  a  proposition  relating  to  the  opening  of  hostilities. 
Since  then  the  subcommission  has  taken  cognizance  of  the  French  proposition 
on  the  same  subject.  The  Russian  delegation  takes  pleasure  in  supporting  this 
proposition.  It  contains,  in  fact,  a  solution  of  the  question  previously  raised  by 
us  in  the  above-mentioned  meeting  and  included  as  subject  one  in  the  present 
questionnaire,  a  solution  which  was  the  subject  of  the  eulogistic  and  eloquent 
discourse  of  General  den  Beer  Poortugael  and  which  conforms  to  the  common 
interests  of  civilized  nations,  and  we  hope  that  in  the  course  of  the  discussions 
to  be  held  on  other  points  on  the  program  it  will  be  possible  to  give  useful  develop- 
ment to  the  ideas  expressed  in  the  French  proposition. 

The  President  then  invites  the  delegates  who  may  have  propositions  to  sub- 
mit to  present  them  by  Monday  evening  at  the  latest,  and  fixes  upon  Friday 
morning  at  10 :30  as  the  date  of  the  next  meeting  of  the  subcommission. 

His  Excellency  Lou  Tseng-tsiang,  in  the  name  of  the  delegation  of  China, 
reads  the  following  declaration : 

The  delegation  of  China  believes  it  should  declare  before  the  high  assembly 
that  it  reserves  the  right  to  refrain  from  voting  upon  the  propositions  which, 
according  to  its  opinion,  might  offer  some  difficulty  or  inconvenience  in  their 
strict  and  immediate  observance,  and  to  present  to  the  Commissions  amendments 
or  projects  on  the  questions  which  have  a  close  analogy  to  those  already  included 
in  the  program  of  the  Conference. 

Nevertheless,  the  delegation,  sincerely  animated  by  a  spirit  of  accord  and 
conciliation,  would  voluntarily  depart  from  this  reservation  to  join  with  its  col- 
leagues for  the  purpose  of  assuring  a  majority  or  unanimous  vote  on  the  propo- 
sitions made  in  the  interest  of  this  work  of  peace  and  true  progress  for  which 
we  have  all  met  here  for  the  second  time. 

The  President,  on  the  request  of  the  first  delegate  of  China,  records  his 
declaration. 

His  Excellency  Lord  Reay  asks  that  in  the  future  the  bulletins  of  con- 
vocation mention  the  matters  which  will  be  under  discussion  in  order  to  allow 
the  delegates  to  be  prepared  on  them. 

It  is  so  decided. 

Colonel  Borel,  offering  his  excuses  for  not  having  been  able  to  be  present 
at  the  opening  of  the  meeting,  thanks  his  colleagues  for  the  honor  done  him  in 
making  him  secretary. 

The  meeting  adjourns  at  3 :  30  o'clock. 
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His  Excellency  Mr.  A.  Beernaert  presiding. 

The  meeting  opens  at  10 :  50  o'clock. 

The  minutes  of  the  first  meeting  are  adopted. 

His  Excellency  Mr.  Asser,  President  of  the  subcommission,  being  ill,  his 
place  is  filled  by  his  Excellency  Mr.  A.  Beernaert,  President  of  the  Commission. 

The  President  calls  attention  to  the  fact  that  but  a  single  question  is  on  the 
program  for  the  day,  this  subject  being  the  opening  of  hostilities,  and  in  regard 
to  it  only  two  propositions  have  been  submitted,  one  of  them  from  the  French 
delegation  *  and  the  other  from  the  Netherland  delegation.2 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  takes 
the  floor  to  explain  this  last  proposition.  He  reads  the  following  declaration 
which  he  had  already  formulated  in  the  course  of  the  preceding  meeting  in  re- 
sponse to  the  questionnaire  of  his  Excellency  Mr.  Asser. 

Gentlemen  :  You  know  that  at  the  meeting  of  last  Saturday  we  received  the 
questionnaire  which  we  are  now  to  take  up  only  a  few  minutes  before  the  com- 
mencement of  the  discussion  it  was  desired  to  hold. 

The  interval  between  the  time  of  its  receipt  and  the  opening  of  the  meeting 
has  therefore  been  very  short.  I  was  taken  not  exactly  by  surprise  but  neverthe- 
less somewhat  unprepared,  and  in  taking  the  liberty  of  expressing  frankly  my 
opinion  upon  the  questions  at  issue  before  this  high  assembly  I  ask  your  indul- 
gent allowance  for  any  defects  which  this  improvised  work  may  contain. 

However,  since  my  opinions  have  not  undergone  any  change  between  that 
unofficial  occasion  and  this  official  one,  and  to  avoid  taxing  your  patience  and 
causing,  by  pure  repetition  of  what  has  been  said,  a  loss  of  time  which  would  be 
prejudicial  to  the  progress  of  our  deliberations,  I  request  permission  simply  to 
refer  to  what  I  said  at  that  time  and  confine  myself  to  laying  on  the  table  for 
incorporation  in  the  minutes  of  the  Conference  the  substance  of  my  discourse 
faithfully  rendered  to  the  best  of  my  recollection.     In  case  you  do  not  agree 

with  me  as  to  this  I  am  quite  ready  to  repeat  everything. 
[166]   I.  With  regard  to  the  first  question:  "Is  it  desirable  to  establish  an  in- 
ternational  understanding   relative   to  the   opening   of   hostilities  ? "   my 
reply  is,  Yes. 

In  the  first  place  I  feel  that  I  must  state  a  fact  which  you  know  and  which 
General  Yermolow  so  eloquently  expressed  in  our  first  meeting,  namely,  that 
there  does  not  exist  at  present  anything  that  can  determine  the  situation.  It  is 
an  error  to  suppose  that  the  law  of  nations  now  requires  a  formal  declaration  of 
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war  or  any  equivalent  procedure  before  the  commencement  of  hostilities.  I  have 
already  denied  the  correctness  of  any  such  idea.  Positive  law  says  nothing  about 
it.  We  are  living  in  a  state  of  entire  uncertainty  about  this  question.  Some 
say  one  thing,  some  say  another.  We  can  cite  wars  with,  and  as  many  without, 
preliminary  declarations.  Each  State  has  a  legal  right  to  act  as  it  sees  fit  about  it. 
It  seems  to  me  that  it  is  more  than  time  that  this  uncertainty  should  cease 
and  that  we  should  know  where  we  stand  in  a  matter  of  such  serious  consequence 
to  the  people. 

II.  The  next  question  is :  "  Is  it  best  to  require  that  the  opening  of  hostilities 
be  preceded  by  a  declaration  of  war  or  an  equivalent  act  ?  " 

In  regard  to  this  our  point  of  view  is  the  same  as  that  of  the  Institute  of 
International  Law  as  expressed  at  the  session  of  Ghent  in  September  of  last  year. 

It  is  in  conformity  with  the  spirit  of  modern  international  law,  with  that 
loyalty  which  nations  owe  to  each  other  in  their  mutual  relations,  and  with  the 
interests  common  to  all  States,  that  hostilities  should  not  begin  until  after  a 
preliminary  and  unmistakable  warning. 

And  why  should  this  be?  In  my  opinion  it  is  based  on  reasons  which  are 
easy  to  see. 

Demands  are  being  made  for  the  disarmament  of  nations.  Why,  then,  should 
we  not  begin  with  things  that  are  very  easy  of  accomplishment?  If  that  does 
not  lead  directly  and  ostensibly  to  the  desired  end,  it  will  at  least  contribute  in- 
directly to  it  in  that  the  States  will  not  have  as  much  need  of  remaining  armed 
in  time  of  peace  in  order  not  to  be  taken  unprepared. 

Another  reason  is  that  the  commercial  relations,  which  in  these  times  are 
developed  to  such  an  extraordinary  degree,  make  it  necessary  that  there  should 
be  an  exact  determination  of  the  moment  of  the  commencement  of  a  state  of  war 
which  overturns  and  changes  everything. 

III.  To  the  third  question,  "  Is  it  best  to  fix  upon  a  time  which  must  elapse 
between  the  notification  of  such  an  act  and  the  opening  of  hostilities?"  I  reply 
also  in  the  affirmative. 

That  is  why  I  have  taken  the  liberty  of  amending  the  proposition  of  the 
French  delegation,  with  which  I  am  in  other  respects  in  accord. 

It  seems  to  me  that  in  a  matter  of  such  importance  as  that  which  now  occu- 
pies our  attention  it  is  desirable  to  be  precise  and  avoid  vague  terms.     ■ 

Now,  if  it  is  not  precisely  stated  what  is  meant  and  sought  to  be  gained  by 
the  use  of  the  expression  "  preliminary  notification,"  this  warning  may  be  sent 
to  an  adversary  an  hour,  a  half  hour,  or  even  less,  before  troops  cross  the  frontier. 
It  goes  without  saying  that  the  preliminary  requirement  would  not  then  do  much 
good. 

If  it  is  desired  to  prevent  surprises  and  to  make  it  impossible  for  the  notifica- 
tion to  become  in  this  regard  a  mere  form,  if  it  is  really  sought  to  contribute  to 
the  tranquil  development  of  pacific  relations  between  nations,  then  it  is  necessary 
to  fix  upon  a  delay  and  prescribe  that  a  period  of  at  least  24  hours  must  elapse. 
As  it  appears  to  me  that  this  is  the  least  that  could  be  given  I  shall  have  the 

honor  of  proposing  it. 
[167]  IV.  "  Should  it  be  stipulated  that  the  declaration  of  war  or  equivalent 
act  be  notified  to  neutrals  ?    And  by  whom  ?  "  is  the  fourth  question. 

Such  a  stipulation  is  absolutely  necessary.  There  are  so  many  affairs  of 
importance  from  one  end  of  the  earth  to  the  other  which  are  changed  or  affected 
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the  moment  that  war  is  commenced  that  neutral  Governments  and  their  subjects 
ought  to  be  officially  informed  immediately,  not  only  by  the  State  which  has  de- 
clared war  but  also  by  all  the  States  which  have  become  belligerent  parties  to  it, 
since  it  may  happen  that  a  State  which  declares  war  against  another  State  may 
involve  still  other  States  in  this  war  by  reason  of  treaties  of  alliance  by  which 
they  are  bound.  Neutral  merchants  and  mariners,  who  at  the  outbreak  of  a  war 
are  often  at  long  distances  from  their  home  ports,  ought  to  be  informed  as  to 
their  situation. 

The  floor  is  then  given  to  Colonel  Michelson  who  reads  the  following 
declaration : 

Gentlemen:  During  the  course  of  the  preceding  session  our  delegate,  Mr. 
Tcharykow,  announced  that  the  Russian  delegation  was  supporting  the  French 
proposition.     Since  then  the  amendment  of  the  Netherlands  has  been  submitted. 

In  regard  to  the  question  of  the  opening  of  hostilities  the  Russian  delegation 
is  desirous  of  doing  everything  in  its  power  to  aid  this  Conference  in  arriving 
at  a  solution  which  shall  be  the  most  favorable  to  the  cause  of  security  and  mutual 
confidence  between  nations.  It  is  for  this  reason  that  I  request  to  be  allowed  to 
submit  to  your  benevolent  attention  the  following  additional  considerations  re- 
lating to  the  two  above-mentioned  propositions  advanced  by  the  delegations  from 
France  and  the  Netherlands. 

My  colleague,  General  Yermolow,  has  explained  to  you  the  present  state  of 
the  question. 

I  wish  to  point  out  to  you  to-day  the  advantages  which  the  nations  could 
derive  from  a  solution  of  this  question  which  would  prescribe  a  more  or  less 
extended  delay  between  the  rupture  of  peaceful  relations  and  the  beginning  of 
military  operations. 

As  you  cannot  fail  to  understand,  the  problem  of  such  a  delay  is  intimately 
connected  with  the  relation  which  exists  between  the  peace  and  war  establish- 
ments of  every  country.  Consequently  a  result  of  its  adoption  would  be  a  more 
or  less  considerable  reduction  of  expenditures. 

The  time  may  not  be  so  far  distant  after  all  when  we  shall  be  able  to  dis- 
tinguish between  the  troops  and  other  preparations  for  war  which  every  country 
in  its  own  sovereign  judgment  deems  requisite  in  its  political  situation,  and  those 
that  it  is  compelled  to  maintain  only  through  the  necessity  of  being  constantly  in 
readiness  for  fighting.  By  establishing  a  certain  interval  between  the  rupture 
of  peaceful  relations  and  the  beginning  of  hostilities,  an  opportunity  would  be 
afforded  to  such  countries  as  may  desire  it  to  realize  certain  economies  during 
times  of  peace.  It  is  undeniable  that  these  economies  would  be  beneficial  in 
every  way,  and  could  not  fail  to  bring  about  a  great  relief  from  the  burden  of 
armed  peace,  a  relief  all  the  more  acceptable  because  it  would  in  no  way  affect 
the  right  of  each  nation  to  fix  its  own  forces  and  armament  solely  in  accordance 
with  its  own  views  and  needs. 

There  is  still  another  advantage  to  be  derived  from  the  proposed  delay.  It 
would  leave  to  friendly  and  neutral  Powers  some  precious  time  which  they  could 
use  in  making  efforts  to  bring  about  a  reconciliation,  or  to  persuade  the  disputants 
to  submit  their  causes  of  difference  to  the  high  Court  of  Arbitration  here. 

But,  while  speaking  of  this  subject  of  a  delay,  we  must  "not  lose  sight  of 
hat  is  at  present  possible.     The  idea  of  any  considerable  delay  is  not  yet  de- 
veloped in  the  consciences  of  the  people  of  the  nations. 
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[168]  Consequently  it  would  perhaps  not  be  wise  to  go  too  far  with  our  desires, 
in  order  that  we  may  not  get  beyond  what  is  really  possible  in  practice 
at  the  present  day.  So  let  us  content  ourselves  with  accepting  the  delay  of 
twenty-four  hours  which  has  been  proposed  by  the  delegation  of  the  Netherlands.1 
Let  us  leave  to  the  future  the  work  of  the  future,  and  merely  express  our  hope 
that  in  the  future  the  benefits  of  a  still  longer  delay  will  be  secured. 

The  proposition  of  France,  together  with  the  amendment  of  the  Netherland 
delegation,  presents  the  happy  advantage  of  being  at  this  moment  a  line  of  de- 
marcation between  the  past  and  the  future. 

We  may  hope  that  upon  this  line  we  may  all  meet  and  there  all  understand 
each  other,  and  we  may  further  hope  that  no  person  will  desire  to  abandon  it  to 
return  to  the  state  of  complete  uncertainty  in  which  we  have  heretofore  been 
existing.  A  delay  of  twenty-four  hours  is  not  after  all  really  a  delay,  it  only 
affords  sufficient  time  to  warn  the  population  and  the  troops  that  the  crisis  has 
arrived. 

Gentlemen,  you  would  no  longer  consider  that  peace,  which  has  brought  us 
together  here,  is  something  inferior  to  an  armistice.  You  would  not  refuse  to 
accord  to  peace  in  this,  the  Second  Conference,  that  which  was  granted  to  an 
armistice  by  the  First  Conference  as  expressed  in  Article  36  of  the  Convention 
on  the  laws  and  customs  of  war. 

The  floor  then  being  given  to  General  Amourel,  he  reads  the  following 
statement  of  the  arguments  in  support  of  the  French  proposition.2 

In  beginning  the  discussion  of  the  draft  regulations  on  the  opening  of  hos- 
tilities which  the  French  proposition  has  had  the  honor  to  submit  to  your  con- 
sideration, it  is  assuredly  not  inadvisable  to  furnish  you  with  some  explanations 
intended  to  support  the  terms  of  the  proposition. 

In  the  first  place  it  is  not  thought  necessary  to  consider  the  supposition  of 
a  war  undertaken  without  some  serious  and  apparent  reason,  or  without  some 
incident  having  arisen  susceptible  of  giving  rise  to  a  discussion.  An  aggressive 
attack  in  time  of  ordinary  peace  and  without  any  plausible  motive  is  no  longer 
compatible  with  the  public  sentiment  in  the  nations  of  the  civilized  world  which 
we  are  representing  here. 

The  war  will  then  have  for  its  cause  some  fact  at  least  possessing  a  certain 
gravity  and  capable  of  producing  an  exchange  of  explanations.  Then  will  ordi- 
narily commence  a  period  of  diplomatic  negotiations,  during  the  course  of  which 
each  Power  will  seek  to  induce  the  other  to  agree  to  such  terms  as  may  be  re- 
quired to  satisfy  its  interests.  If  they  fail  to  reach  such  an  agreement  one  of 
the  Powers  may  have  recourse  to  a  threat  of  war  setting  forth  in  an  ultimatum 
the  concessions  which  it  requires.  It  will  generally  be  the  case  that  a  period  will 
be  specified  for  the  reply  and  after  this  the  appeal  to  arms  may  be  resorted  to. 

When  the  events  develop  in  this  manner  at  the  beginning  of  a  war  between 
two  nations  there  can  be  no  doubt  that  there  will  be  a  sufficient  declaration  of 
war.  The  ultimatum  itself  expresses  an  unmistakable  preliminary  notification. 
It  states  the  concessions  which  are  demanded  and  consequently  the  cause  for  war 
in  case  of  their  denial.  And  finally  it  places  a  time  limit  before  the  beginning 
of  the  war  according  to  the  happy  expression  of  our  colleague  of  the  Russian 
delegation,  since  the  state  of  war  dates  from  the  expiration  of  the  period  given 
for  the  reply. 

1  Annex  22. 
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But  it  may  sometimes  happen  that  the  provoking  cause  of  the  conflict  will 
not  be  followed  by  any  diplomatic  negotiations.  In  certain  cases  the  moral  or 
material  damage  done  to  a  State  may  appear  to  it  so  grave  that  it  is  not  deemed 
possible  to  seek  reparation  in  any  other  way  than  by  force  of  arms.  This  same 
thing  sometimes  occurs  in  conflicts  between  individuals  when  the  seconds  of  one 
party  receive  instructions  to  accept  nothing  but  an  encounter. 

Then  it  may  also  happen  that  during  the  course  of  diplomatic  negotiations 

these  may  take  such  a  trend  that  the  complainant  can  no  longer  hope  to 

[169]  obtain  satisfactory  conditions  in  this  way.     It  may,  therefore,  very  well 

be  decided  to  completely  discontinue  the  negotiations  at  this  point  and 

resort  to  force  to  secure  the  satisfaction  that  is  judged  to  be  necessary. 

In  these  two  cases,  whether  war  breaks  out  immediately  or  during  the 
negotiations,  it  will  commence  through  the  sudden  or  unexpected  manifestation 
of  the  expressed  determination  of  one  of  the  parties  in  dispute.  But  it  would 
seem  that  even  in  these  cases  the  opening  of  hostilities  should  be  accompanied  by 
the  same  guarantees  as  are  granted  when  the  conflict  follows  an  ultimatum. 

When  there  is  an  ultimatum  it  contains  a  statement  of  the  causes  for  the 
war  and  it  gives  an  unmistakable  preliminary  notification  of  hostilities.  We 
demand  that  a  notification  be  given  to  the  adversary  containing  these  things 
in  those  cases  in  which  one  of  the  parties  decides  to  fight  without  having  entered 
upon,  or  during  the  progress  of,  a  diplomatic  discussion. 

There  is  no  necessity  for  justifying  the  requirement  that  the  notification 
should  be  unmistakable.  And  it  also  ought  to  be  preliminary.  By  that  we 
understand  that  it  ought  to  precede  hostilities.  But  these  might  begin  as  soon 
as  the  notification  has  reached  the  adversary.  The  limitation  on  the  time  for 
beginning  the  war  will  thus  be  less  clearly  fixed  than  in  the  cases  in  which  there 
is  an  ultimatum.  We  are  therefore  of  the  opinion  that  the  fact  is  that  the 
necessities  of  modern  warfare  do  not  admit  of  making  a  demand  on  the  attack- 
ing party  for  any  greater  delays  than  such  as  are  absolutely  necessary  in  order 
that  the  opposing  party  may  know  that  force  is  to  be  employed  against  him. 

We  also  believe  that  the  reasons  for  the  declaration  of  war  ought  to  be  stated. 
It  is  thought  that  this  condition  should  be  readily  accepted  because  the  Powers, 
having  resolved  to  resort  to  fighting  only  when  they  are  convinced  that  they  are 
in  the  right,  ought  not  to  hesitate  to  publicly  proclaim  their  reasons.  Further- 
more, it  is  particularly  desirable  that  the  causes  for  the  war  should  be  communi- 
cated to  the  States  not  involved  in  the  conflict  but  who  are  bound  to  suffer  from 
its  consequences  and  who  have  a  right  to  know  why  they  suffer.  And  finally 
these  same  States,  if  they  are  informed  as  to  the  causes  of  the  war,  may  perhaps 
be  more  disposed  to  tender  their  good  offices  while  observing  respect  toward  the 
interests  in  question. 

These  are  the  explanations  for  the  terms  of  the  first  article  of  our  draft 
regulations.  As  to  the  second  article,  you  will  doubtless  perceive  the  necessity 
of  giving  notification  of  the  existence  of  a  state  of  war  to  neutral  nations  as 
soon  as  possible  since  it  does  not  concern  the  belligerents  alone  but  also  gives 
rise  to  much  trouble  in  the  affairs  of  these  neutral  countries. 

And  furthermore,  is  it  not  necessary  to  do  this  if  it  be  desired  to  place 
neutral  States  in  a  position  to  fill  the  role  reserved  for  them  by  Articles  6  and 
27  of  the  Convention  of  July  29,  1899? 

Such,  gentlemen,  are  the  reasons  which  the  French  delegation  had  to  explain 
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to  you  in  support  of  its  proposition,  and  it  would  be  happy  if  this  proposition 
could  meet  with  your  approval. 

His  Excellency  Baron  Marschall  von  Bieberstein  states  that  he  accepts 
unconditionally  the  French  proposal  which  in  his  opinion  is  in  conformity  with 
the  principles  of  modern  warfare. 

The  President  observes  that  the  only  difference  between  the  proposals  of 
the  delegations  from  France  and  the  Netherlands  is  in  the  matter  of  the  delay. 
It  is  agreed  that  there  should  be  a  preliminary  notification,  but  what  is  to  be 
the  meaning  of  that  expression  ?  Shall  one  hour  be  regarded  as  sufficient  ?  May 
the  enemy  cross  the  frontier  within  an  hour  or  even  within  a  few  minutes  after 
the  time  when  the  invaded  nation  has  received  the  warning  of  war  at  its 
capital  ?  Does  it  not  seem  that  a  delay  of  twenty-four  hours  should  be  a  minimum 
acceptable  to  all  concerned? 

Major  General  Amourel  remarks  that  in  the  statement  of  the  French 
delegation  the  meaning  of  the  term  "  preliminary "  is  plainly  defined. 
[170]  We  regret,  he  says,  that  we  are  not  in  agreement  with  the  delegation  of 
the  Netherlands  on  this  point,  but  we  feel  that  we  must  adhere  to  the  exact 
terms  of  our  proposal  and  our  explanation  in  regard  to  those  things  which  con- 
cern belligerents. 

He  adds  that  on  the  other  hand  the  French  delegation  would  be  willing  to 
accept  a  delay  between  the  declaration  of  war  and  its  effects  so  far  as  concerns 
the  situation  of  neutrals,  because  it  thinks  that  the  rights  and  interests  of  the 
belligerents  would  not  be  injured  if  it  were  admitted  that  the  effects  of  the  decla- 
ration of  war  with  respect  to  the  neutrals  will  commence  only  within  a  certain 
time  after  they  shall  have  been  notified  of  the  state  of  war;  it  could  undoubtedly 
accept  any  proposition  made  to  that  effect. 

His  Excellency  Count  Tornielli  expresses  the  opinion  that  it  is  especially 
important  to  consider  the  situation  of  neutrals,  whose  duties  can  only  begin  at 
the  moment  when  notification  of  the  existence  of  war  is  officially  and  directly 
received  by  their  Governments.  He  thinks  that  the  determination  of  a  period  of 
delay  founded  solely  on  the  interests  of  neutrals  is  rendered  very  difficult  by 
inequality  of  distances,  and  he  regards  it  as  essential  that  there  should  be  some 
regulation  of  the  legal  situation  in  which  neutrals  may  find  themselves  after 
the  declaration  of  war. 

His  Excellency  Mr.  Nelidow  is  of  the  opinion  that  this  notification  is  ex- 
tremely difficult  to  communicate  in  practice,  and  cannot  be  compared  in  this 
respect  with  an  accession  to  a  throne  or  a  change  in  a  government.  He  says: 
There  are  forty-seven  States  represented  here.  If  any  two  of  them  should 
go  to  war  they  would  be  obliged  to  send  notifications  to  the  forty-five  others. 
It  would  be  necessary  to  find  some  method  of  notifying  all  of  them  as  promptly 
as  possible  of  the  existence  of  hostilities. 

After  an  exchange  of  views  upon  this  subject  between  his  Excellency  Mr. 
Beernaert,  who  insists  upon  the  necessity  of  an  official  notification  as  the  time 
for  the  commencement  of  the  delay  after  which  responsibilities  of  neutrals  shall 
begin,  and  his  Excellency  Mr.  Nelidow,  who  advocates  doing  this  through  diplo- 
matic channels,  his  Excellency  Lieutenant  General  Tonkheer  den  Beer  Poortugael 
presents  the  following  amendment: 
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Each  of  the  belligerent  States  shall  announce  to  the  neutral  Powers 
without  delay  the  existence  of  a  state  of  war  by  means  of  an  official  publica- 
tion, and  also,  if  possible,  through  its  diplomatic  agents. 

This  amendment  excites  some  remarks  and  his  Excellency  Mr.  Beldiman 
asks  if  it  would  not  be  possible  to  reconcile  these  divergent  views  by  specifying 
that  this  notification  should  be  made  by  telegraph.  He  explains  that  in  this 
age,  when  news  of  much  less  importance  than  a  declaration  of  war,  thanks  to  the 
use  of  electricity,  makes  the  circuit  of  the  earth  in  a  few  hours,  the  serious  incon- 
veniences so  justly  noted  by  his  Excellency  Mr.  Nelidow  might  by  this  means  be 
easily  avoided. 

His  Excellency  Mr.  Nelidow  having  favored  this  suggestion,  the  President 
submits  for  the  approval  of  the  subcommission  the  following  draft  of  the  second 
paragraph  of  the  Netherland  amendment: 

The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers 
without  delay,  and  shall  not  take  effect  in  regard  to  them  until  after  the 
receipt  of  a  notification,  which  may,  however,  be  given  by  telegraph. 

This  text  meets  with  no  objection. 

The  President  then  states  that  the  first  question  remains  unsettled,  and 
since  all  are  in  accord  as  to  the  necessity  of  an  ultimatum  there  is  nothing 
more  left  to  determine  except  in  regard  to  the  point  of  an  understanding  as  to 
whether  it  is  advisable  to  determine  the  length  of  the  delay  which  is  implied 

by  a  preliminary  notification. 
[171]  Lord  Reay  requests  permission  to  reserve,  as  regards  this  question,  the 
opinion  of  the  British  delegation,  which  it  will  make  known  at  the  next 
meeting. 

Their  Excellencies  Mr.  Choate  and  Mr.  Keiroku  Tsudzuki  also  request  to 
be  allowed  to  reserve  expressions  of  opinion,  stating  that  they  desire  to  wait  for 
instructions  from  their  Governments. 

The  President  states  that  under  these  conditions  it  is  impossible  to  proceed 
at  once  to  a  vote  and  announces  that  the  discussion  of  the  subject  will  be  con- 
tinued next  Friday.  Before  adjourning  the  meeting  the  President  calls  the 
attention  of  the  subcommission  to  the  necessity  of  having  the  propositions,  which 
might  yet  arise  relative  to  the  rights  and  duties  of  neutrals,  presented  as  soon 
as  possible. 

Colonel  Borel  announces  the  submission  of  some  amendments  which  will 
be  printed  and  distributed. 

The  meeting  adjourns  at  11:30  o'clock. 


[172] 

THIRD  MEETING 

JULY  12,  1907 


His  Excellency  Mr.  T.  M.  C.  Asser  presiding. 

The  meeting  opens  at  10 :  45  o'clock. 

The  minutes  of  the  second  meeting  are  approved  without  remark. 

The  President  announces  that  the  delegation  of  the  Grand  Duchy  of  Lux- 
emburg has  presented  an  amendment *  to  the  German  proposition  relative  to  the 
treatment  of  the  property  of  neutral  persons,2  with  a  view  to  adding  to  Article 
70  a  paragraph  thus  worded : 

This  authorization  does  not  extend  'to  means  of  public  transportation 
leading  from  neutral  States  and  belonging  to  said  States  or  to  their  grantees, 
recognizable  as  such. 

This  amendment  will  be  printed  and  distributed  to-day. 

In  accordance  with  the  order  of  the  day,  the  President  proposes  to  resume 
the  general  discussion  on  the  opening  of  hostilities. 

He  recalls  that  at  the  last  meeting,  which  he  unfortunately  was  unable 
to  attend,  owing  to  illness,  the  representatives  of  Great  Britain,  the  United  States 
and  Japan  declared  their  intention  of  reserving  their  opinions  on  the  French  propo- 
sition s  until  they  had  received  instructions  from  their  Governments.  He  asks  if 
they  are  prepared  to  give  them  to-day. 

His  Excellency  Lord  Reay  then  announces  that  the  British  delegation  ad- 
heres to  the  French  proposition. 

His  Excellency  General  Porter  also  adheres  to  it  and  reads  the  following 
declaration  in  explanation  of  his  adhesion : 

The  delegation  of  the  United  States  of  America,  although  cordially  in  sym- 
pathy with  what  has  already  been  said  on  the  subject  of  the  opening  of  hos- 
tilities, is  of  the  opinon  that  it  is  necessary  to  call  the  attention  of  the  Com- 
mission to  that  provision  of  the  federal  Constitution  which  bestows  upon  Congress 
the  exclusive  power  to  declare  war,  in  the  following  terms :  "  The  Congress 
[173]  shall  have  power  to  declare  war,  grant  letters  of  mark  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water." 

A  power  granted  by  the  Constitution  is  not  subject  to  any  regulation  or 
modification  by  law  or  by  treaty ;  in  other  words,  this  power  is  independent  of  the 
legislative  power  and  of  the  power  to  make  treaties. 

But  it  is  with  great  satisfaction  that  this  delegation  can  say  to  you  that 
the  proposition  presented  by  the  French  delegation  does  not  conflict  with  the 

1  Annex  39. 

2  Annex  36. 
'  Annex  20. 
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above-cited  constitutional  provision,  and  for  this  reason  the  delegation  of  the 
United  States  of  America  takes  pleasure  in  supporting  it.  However,  it  seems 
desirable  to  add  here  that  although  these  facts  are  correct  in  regard  to  offensive 
military  operations,  the  invariable  policy  of  the  United  States  Government  has 
been  to  recognize  in  the  President  as  commander  in  chief  of  the  land  and 
naval  forces,  the  full  power  to  defend  the  territory  and  property  of  the  United 
States  of  America  in  case  of  invasion,  and  to  exercise  the  right  of  national  defense 
at  any  time  and  at  any  place. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  in  his  turn  that  he  has  just 
received  instructions  from  his  Government  to  the  effect  that  being  attached,  as  it 
has  always  been,  to  the  principle  contained  in  the  proposition  of  the  French 
delegation  concerning  the  opening  of  hostilities,  it  finds  no  difficulty  in  accepting 
the  said  proposition. 

In  conformity  with  the  above-mentioned  instructions  the  Japanese  delega- 
tion accordingly  gives  its  entire  support  to  the  French  proposition. 

Colonel  Sapountzakis  requests  the  floor  in  order  to  read  the  following 
statement : 

The  Greek  delegation  has  the  honor  to  announce  that  in  adopting  the  views 
set  forth  by  the  first  delegate  of  Germany  it  accepts  the  first  article  of  the  French 
proposition  in  the  form  in  which  it  was  presented  by  the  delegation  of  that 
country. 

In  regard  to  the  second  article,  the  Greek  delegation,  after  the  exchange 
of  views  upon  the  subject  which  has  taken  place,  has  decided  to  accept  it  together 
with  the  amendment  presented  by  the  Netherland  delegation  '  in  the  form  in 
in  which  it  was  last  submitted  by  the  President  for  the  approval  of  the  sub- 
commission. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  submits 
to  the  subcommission  some  remarks  of  an  academic  nature  upon  the  subject  of 
the  twenty-four  hour  delay  in  regard  to  which  he  had  offered  an  amendment  to 
Article  1,  and  he  explains  briefly  the  reasons  which  caused  him  to  formulate  it. 
He  cites  in  support  of  his  argument  certain  precedents  which  have  been  fur- 
nished by  military  history  on  several  occasions  of  agreements  of  armistice. 

Do  I  need,  gentlemen,  he  says,  to  submit  to  your  attention  that  if  it  has 
been  found  necessary  to  stipulate  a  delay  after  the  termination  of  an  armistice, 
it  goes  without  saying  that  such  a  delay  is  even  more  necessary  when  the 
people  are  to  pass  from  the  tranquil  condition  of  peace  to  the  distressing  condi- 
tion of  war.  When  an  armistice  is  in  effect  the  armies  are  on  a  war  footing 
and  are  quite  ready  to  return  to  the  conflict,  while  in  time  of  peace  in  order  to 
be  in  a  position  to  make  a  defense  against  the  enemy  almost  everything  has  still 
to  be  done. 

I  will  mention  as  one  instance  the  armistice  concluded  May  23/June  4,  1813, 
at  Plesswitz,  between  the  allied  German  and  Russian  armies  commanded  by  Gen- 
eral Barclay  de  Tolly,  and  the  army  of  the  Emperor  Napoleon. 
[174]  The  first  three  articles  in  this  agreement  were: 

Article  1.    Hostilities  shall  cease  at  all  points  upon  notification  of  this 
armistice. 

Article  2.  This  armistice  shall  last  until  July  3/July  20,  inclusive,  with  six 
additional  days  for  its  denunciation  at  the  expiration  of  this  period. 

1  Annex  22. 


168  SECOND  COMMISSION:  SECOND  SUBCOMMISSION 

Article  3.  Consequently,  hostilities  shall  not  be  resumed  before  the  expira- 
tion of  six  days  after  the  termination  of  the  armistice  shall  have  been  announced 
at  the  respective  headquarters. 

As  you  see,  gentlemen,  six  days  were  allowed  for  the  denunciation  of  an 
armistice  while  I  am  asking  only  twenty-four  hours  at  the  least  in  which  to 
bring  about  a  change  that  is  a  hundred  times  more  serious  and  difficult. 

He  then  refers  to  the  project  for  a  codification  of  the  laws  and  customs  of 
war  which  was  drawn  up  at  Madrid  in  November,  1892,  by  the  Spanish,  Portu- 
guese and  American  military  Congress.  That  Congress  "  being  impressed  with 
the  necessity  of  bringing  the  purposes  of  the  state  of  war  into  harmony  with 
the  sentiments  of  humanity  and  with  the  scientific  and  moral  progress  of  our 
times,"  proposed  that  "  when  there  is  no  fixed  delay  for  the  resumption  of  hos- 
tilities after  an  armistice,  the  belligerent  Government  commander  that  proposes  to 
continue  the  conflict  shall  be  obliged  to  notify  the  enemy  a  sufficient  time  in 
advance  as  to  the  exact  date  when  hostilities  will  recommence." 

The  President  thanks  Lieutenant  General  Jonkheer  den  Beer  Poortugael 
for  his  statement. 

His  Excellency  Mr.  A.  Beernaert  observes  that  the  question  of  a  delay,  as 
it  is  now  submitted  to  the  subcommission,  presents  a  double  aspect.  The  first 
concerns  the  belligerents,  and  it  is  to  this  that  the  discussion  of  Lieutenant 
General  Jonkheer  den  Beer  Poortugael  applies.  The  other  one  concerns  neu- 
trals and  was  considered  by  General  Amourel  at  the  last  meeting  when  he  stated 
that  the  French  delegation  would  be  in  favor  of  having  a  delay  between  the  decla- 
ration of  war  and  the  beginning  of  its  effects  upon  neutrals  (Minutes  of  July  5). 

In  the  opinion  of  his  Excellency  Mr.  Beernaert  a  delay  is  obviously  neces- 
sary from  this  second  point  of  view. 

It  is  true,  he  says,  that  the  principle  of  a  simple  telegraphic  notification  has 
been  accepted ;  but  this  will  not  be  sufficient  to  place  neutral  States  in  a  position 
to  fulfill  their  duties.  Instructions  must  be  transmitted  from  the  capital  to  the 
frontiers  and  for  this  reason  there  should  be  a  suitable  delay,  to  begin  from 
the  moment  at  which  the  notification  of  war  is  received  at  the  seat  of  govern- 
ment. 

The  President  having  invited  the  subcommission  to  express  its  opinion  upon 
this  subject,  Lieutenant  General  Amourel  remarks  that  discussion  would  thus 
be  open  on  the  second  article  when  no  vote  has  yet  sanctioned  the  agreement 
which  appears  to  have  been  reached  as  to  the  first  article. 

An  exchange  of  opinions  then  takes  place  between  the  President,  Major 
General  Amourel,  and  Mr.  Louis  Renault,  in  order  to  determine  whether  it  is 
best  to  refer  this  question  to  a  committee  of  examination  or  whether  it  should 
be  immediately  put  to  vote  in  accordance  with  the  request  of  the  French  delegates 
who  maintain  that  the  adoption  of  Article  1  should  be  sanctioned  by  a  ballot.  The 
President  thinks  such  a  ballot  not  necessary  in  view  of  the  support  which  has 
just  been  given  to  the  French  proposition  by  the  representatives  of  the  three 

Powers  that  had  at  first  reserved  their  decisions. 
[175]  His  Excellency  Mr.  A.  Beernaert  on  the  other  hand  thinks  that  a  vote 
is  indispensable.    The  French  plan,  which  requires  a  preliminary  notifica- 
tion but  which  does  not  fix  upon  any  delay,  is  in  his  opinion  unacceptable. 

It  is  upon  this  delay  of  twenty-four  hours,  he  says,  that  the  subcommission 
should  register  its  decision. 
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Mr.  Louis  Renault  desires  to  set  forth  the  manner  in  which  the  French 
delegation  regards  the  question:  Two  texts  are  now  up  for  discussion,  his  own 
and  that  of  Lieutenant  General  Jonkheer  den  Beer  Poortugael.  He  declares 
that  if  it  should  be  decided  to  ask  for  their  union  and  if  they  are  to  be  together 
put  to  vote  he  will  vote  against  the  resulting  draft. 

His  Excellency  Mr.  Keiroku  Tsudzuki  thinks  it  necessary  to  call  attention 
to  the  fact  that  in  the  statement  which  he  read  at  the  opening  of  the  meeting 
he  was  to  be  understood  as  supporting  "  entirely  and  exclusively  both  in  form 
and  substance  "  the  French  proposition  to  the  exclusion  of  all  amendments. 

His  Excellency  Mr.  Merey  von  Kapos-Mere  suggests  that  an  attempt  might 
be  made  to  reconcile  the  two  points  of  view  by  taking  two  separate  votes  on  the 
French  proposition  and  the  Netherland  amendment. 

His  Excellency  Mr.  Carlin  reminds  the  assembly  that  at  the  last  meeting 
the  French  text  had  been  considered  as  excluding  the  plan  of  any  fixed  delay. 
It  is  therefore  necessary  to  take  a  vote  upon  this  text  in  order  to  permit  the 
different  opinions  to  be  shown. 

The  Swiss  delegation,  moreover,  reserves  the  right  to  ask  that  the  distinction 
to  be  established  between  the  delay  relative  to  belligerents  and  that  which  con- 
cerns neutrals  should  be  determined  by  a  double  vote. 

Colonel  Ting  states  that  the  Imperial  delegation  of  China  has  taken  note 
of  the  French  proposition  and  approves  its  wording.  But  he  observes  that  this 
question  being  bound  to  give  rise  to  eventual  obligations,  it  would  be  very  impor- 
tant to  settle  the  point  as  to  whether  a  declaration  of  war  can  be  considered 
by  the  State  toward  which  it  is  directed  as  a  unilateral  act  and  whether  the  latter 
can  regard  it  as  null  and  void.  It  might  be  well,  moreover,  he  says,  to  define 
what  is  meant  by  the  term  "  war,"  for  it  has  often  been  made  under  the  name 
of  an  expedition  as  may  be  learned  from  numerous  instances  that  can  be  found 
in  the  history  of  my  own  country. 

His  Excellency  Baron  Marschall  von  Bieberstein  declares  that  the  German 
delegation  can  accept  no  proposition  involving  a  delay  and  for  this  reason  sup- 
ports the  French  proposition.  If  it  is  adopted,  the  way  will  be  clear,  in  discuss- 
ing Article  2,  to  proceed  to  a  special  vote  with  regard  to  the  delay  to  be  accorded 
to  neutrals,  as  Mr.  Carlin  has  pointed  out. 

His  Excellency  Mr.  de  Quesada  wishes  to  make  the  following  declaration  in 
the  name  of  the  delegates  of  Cuba: 

In  view  of  the  fact  that  paragraph  12  of  Article  59  of  the  Constitution  of 
Cuba  mentions  among  the  powers  of  Congress  that  of  declaring  war,  it  is  not 
possible  for  the  delegation  to  subscribe  to  any  act  that  does  not  reserve  to  our 
Congress  the  right  to  determine  the  form  and  conditions  of  such  a  decla- 
ration. 

The  President  announces  that  the  first  article  is  to  be  put  to  vote,  but  that 
the  ballot  will  first  be  taken  on  the  Netherland  amendment  relative  to  the  delay 
of  24  hours,  and  that  if  the  latter  is  rejected  the  French  text  can  in  consequence 
be  considered  as  adopted. 

His  Excellency  Mr.  Merey  von  Kapos-Mere  expresses  the  opinion  that  it 

would  be  more  logical  and  more  in  conformity  with  parliamentary  usage 

[176]  to  take  the  vote  in  the  opposite  order.     He  thinks  that  the  French  text 

should  be  put  to  vote  first  and  asks  that  the  preliminary  question  raised 

by  this  difference  of  views  be  settled  first  by  a  vote. 
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The  vote  then  taken  by  the  President  on  the  Netherland  amendment  results 
as  follows: 

Thirty-four  delegations  take  part  in  the  vote. 

Voting  for:  Belgium,  Brazil,  Denmark,  Dominican  Republic,  Ecuador, 
Luxemburg,  Montenegro,  Norway,  Netherlands,  Persia,  Russia,  Siam  and  Swit- 
zerland. 

Voting  against:  Germany,  United  States  of  America,  Bulgaria,  Chile,  Spain, 
France,  Great  Britain,  Greece,  Italy,  Japan,  Mexico,  Panama,  Portugal,  Rou- 
mania,  Salvador  and  Sweden. 

Not  voting:  Austria-Hungary,  China,  Cuba,  Serbia  and  Turkey. 

The  amendment  is  therefore  rejected  by  16  votes  to  13  with  5  delegations  not 
voting. 

Upon  announcing  the  result  of  the  vote  the  President  asks  if  it  does  not 
imply  the  adoption  of  the  first  article  of  the  French  proposition. 

Mr.  Louis  Renault  remarks  that  the  question  is  of  sufficient  importance  to 
justify  a  separate  vote,  whereupon  the  French  text  .is  voted  upon  and  unani- 
mously carried  with  the  exception  of  two  votes,  those  of  Brazil  and  the  Dominican 
Republic,  the  representatives  of  China  and  Cuba  declining  to  vote. 

The  subcommission  then  takes  up  the  discussion  of  Article  2  in  regard  to 
which  his  Excellency  Mr.  A.  Beernaert  has  submitted  the  following  amendment: 

The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers. 
This  notification,  which  may  be  given  even  by  telegraph,  shall  not  take 
effect  in  regard  to  them  until  48  hours  after  its  receipt.1 

His  Excellency  Count  Tornielli  having  remarked  that  an  agreement  seemed 
to  have  been  reached  in  the  preceding  meeting  as  to  the  draft  which  was  inserted 
in  the  minutes  of  July  5,  Colonel  Borel  observes  that  there  is  only  a  question 
as  to  the  wording  and  that  has  to  do  with  the  principle  of  granting  a  delay  of 
48  hours  with  respect  to  neutrals,  which  is  now  under  discussion. 

Mr.  Louis  Renault  fears  that  the  text  as  read  might  give  rise  to  confusion. 
Would  it  not  be  inadmissible  indeed,  he  says,  for  a  neutral  State  to  have  at  its 
disposal  48  hours  in  which  it  could  commit  acts  contrary  to  the  rules  of  neu- 
trality? 

Mr.  Kriege  requests  the  floor  simply  to  support  the  observation  of  Mr. 
Louis  Renault. 

His  Excellency  Mr.  Nelidow  remarks  that  the  question  thus  raised  appears 
to  come  within  the  scope  of  the  program  of  the  Fourth  Commission  so  far  as 
concerns  the  subject  of  war  on  sea  and  departure  from  neutral  ports. 

Captain  Lacaze  mentions,  as  an  example  of  the  dangers  which  might  arise 
through  an  abusive  advantage  being  taken  of  the  proposed  text,  that  in 
[177]  certain  cases  neutrals  might  be  permitted  to  profit  by  such  a  delay  to  sell 
a  war-ship  to  the  belligerents. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  submits 
some  remarks  to  the  effect  that  the  rights  and  duties  of  neutrals  commence 
only  at  the  moment  they  become  actually  aware  of  the  existence  of  the  war. 

His  Excellency  Mr.  Carlin  thinks  it  necessary  to  find  a  wording  which  will 
take  into  account  the  legitimate  objections  just  made  to  the  proposed  draft  by 

1  Annex  21. 
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several  of  the  delegates,  and  which  will  at  the  same  time  safeguard  the  rights 
of  neutrals. 

His  Excellency  Mr.  A.  Beernaert  declares  that  he  has  never  intended  to  go 
so  far  as  some  of  the  delegates  seem  to  think. 

His  amendment  is  inspired  solely  by  the  thought  of  preventing  the  Gov- 
ernments from  being  held  responsible  for  acts  attributable  to  some  of  their 
ressortissants  not  yet  informed  of  the  opening  of  hostilities;  the  telegraphic 
notification  must  of  course  be  addressed  to  the  seat  of  the  Government  and  can 
be  brought  to  the  knowledge  of  all  the  inhabitants  only  so  far  as  the  means  of 
communication  will  permit. 

In  regard  to  this  question  his  Excellency  Count  Tornielli  points  out  that  it 
is  very  important  to  state  precisely  by  whom  the  telegraphic  notification  must 
be  made  and  to  whom  it  shall  be  addressed. 

The  President,  considering  that  the  question  as  presented  is  one  that  ought 
to  be  referred  to  a  committee  of  examination,  and  thinking  that  it  would  be  un- 
wise to  proceed  to  a  vote  without  further  enlightenment,  proposes  that  it  be  so 
referred,  which  course  is  decided  upon  without  opposition.  He  says  that  it  will  be 
the  duty  of  this  committee  to  take  into  full  consideration  the  ideas  expressed  by 
Count  Tornielli.  He  likewise  refers  to  its  examination  the  remarks  of  his  Ex- 
cellency Mr.  Milovan  Milovanovitch,  who  declares  himself  in  favor  of  the 
principle  that  the  responsibility  of  neutrals  begins  from  the  time  of  the  notifica- 
tion, but  who  considers  it  necessary  to  grant  a  certain  delay  to  their  Govern- 
ments in  order  that  they  may  take  the  necessary  measures. 

There  being  no  opposition  to  the  adoption  of  Article  2,  under  reservation  of 
the  amendments  proposed  and  the  differences  of  wording  which  will  have  to  be 
examined  by  the  committee,  the  President  declares  that  the  question  concerning 
the  opening  of  hostilities  may  be  considered  as  provisionally  settled.  He  then 
announces  that  the  next  meeting  of  the  subcommission  will  be  devoted  to  the 
draft  regulations  on  the  rights  and  duties  of  neutrals  on  land,  on  the  subject 
of  which  there  has  been  presented  a  French  proposition  ■  with  four  amendments 
offered  regarding  it,  and  a  German  proposition,2  which  has  given  rise  to  three 
amendments.  The  French  proposition  is  given  first  place  on  the  program  for 
the  next  meeting  without  opposition. 

His  Excellency  Mr.  Carlin  asks  that  the  meeting  be  not  adjourned  before  the 
subcommission  has  considered,  in  regard  to  the  question  of  the  opening  of  hos- 
tilities, what  reply  it  would  make  to  the  sixth  article  of  Mr.  Asser's  question- 
naire relative  to  "  the  diplomatic  form  in  which  it  is  best  to  set  out  the  under- 
standing." s 

He  thinks  it  important  to  clearly  specify  upon  this  point  whether  the  under- 
standing shall  be  made  the  subject  of  a  special  act  or  whether  it  shall  be  included 
with  other  matters  already  codified.  After  having  recalled  that  the  first  sub- 
commission  is  in  charge  of  the  revision  of  the  1899  Regulations,  and  that, 
moreover,  this  question  equally  relates  to  war  on  sea  which  comes  under  the 
work  of  the  Third  Commission,  he  expresses  the  desire  that  this  question  of 
form  may  be  settled  as  early  as  possible  for  it  might  have  some  influence  on 

decisions  to  be  made  as  to  the  substance. 
[178]  His  Excellency  Mr.  Nelidow  and  Mr.  Louis  Renault  both  think  this 
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question  premature,  and  consider  that  its  solution  will  be  properly  within 
the  jurisdiction  of  the  drafting  committee  when  the  latter  is  formed  in  plenary 
meeting. 

The  President,  while  recognizing  in  accordance  with  the  views  of  the  Presi- 
dent of  the  Conference  that  the  committees  can  only  submit  opinions  to  the 
drafting  committee,  believes  that  there  can  be  no  harm  in  the  subcommission's 
giving  directions  to  its  committee  in  accordance  with  the  desire  of  his  Excel- 
lency Mr.  Carlin. 

The  meeting  adjourns  at  noon. 


[179] 

FOURTH  MEETING 

JULY  19,  1907 


His  Excellency  Mr.  T.  M.  C.  Asser  presiding. 

The  meeting  opens  at  10:  50  o'clock. 

The  President  having  asked  if  all  the  members  had  punctually  received  the 
second  proof  of  the  minutes  of  the  preceding  meeting  and  if  anyone  had  any  re- 
marks to  make  in  regard  to  them,  his  Excellency  Mr.  Carlin  requests  the  floor  to 
say  that  the  second  proof  had  taken  no  account  of  the  observations  he  had  in- 
dicated on  the  first.  He  hopes  that  the  third  will  mention  them  and  with  this 
reservation  he  accepts  the  minutes. 

The  President  then  takes  the  floor  to  express  his  regrets  about  the  misunder- 
standing which  occurred  between  himself  and  his  Excellency  Mr.  Merey  von 
Kapos-Mere  at  the  last  meeting  regarding  the  order  of  the  votes  relative  to  the 
French  proposition  and  the  Netherland  amendment  on  the  opening  of  hostilities. 
He  had  not  understood  that  his  Excellency  the  first  delegate  of  Austria-Hungary 
had  asked  that  this  question  be  settled  by  a  preliminary  vote  of  the  subcommis- 
sion,  and  that  is  why  he  could  not  comply  with  his  desire. 

His  Excellency  Mr.  Merey  von  Kapos-Mere  thanks  the  President  for  his 
courteous  explanation  and  declares  himself  entirely  satisfied  with  it. 

The  President  then  declares  the  minutes  of  the  meeting  of  July  12  adopted. 

He  next  informs  the  subcommission  that  in  accordance  with  the  order  of  the 
day  the  discussion  is  opened  on  the  draft  regulations  relative  to  the  rights  and 
duties  of  neutrals  on  land.1  He  thanks  the  Secretariat  for  the  care  with  which 
it  prepared  the  synoptic  table  2  of  the  propositions  concerning  this  subject  sub- 
mitted by  the  various  delegations.  The  proposition  of  the  Belgian  delegation  3 
having  been  submitted  too  late  to  figure  on  this  table,  it  has  fortunately  been 
possible  to  mention  it  in  the  revised  proof  which  has  just  been  distributed. 

He  proposes,  as  a  method  of  procedure  for  the  general  discussion  of  the 
French  proposition  which  heads  the  program  for  the  day  and  the  various  amend- 
ments relating  to  it,  that  the  subcommission  limit  itself  to  a  wholly  provisional 
exchange  of  views  not  to  be  followed  by  any  vote,  referring  the  final 
[180]  examination  of  these  questions  to  a  committee  of  examination  whose 
members  shall  be  chosen  at  the  end  of  the  meeting. 

This  method  of  procedure  is  adopted. 

The  floor  is  given  to  General  Amourel  who  reads  the  following  statement 

«of  the  reasons  in  support  of  the  proposition  of  the  French  delegation  relative  to 
the  "  rights  and  duties  of  neutrals."  * 

'Draft   regulations   relative   to   the   rights   and   duties  of  neutrals   on   land;    see   also 
ante,  Second  Commission,  third  meeting,  pp.  31-37  [33-40]. 
"  Annex  33. 
Annex  30. 
Annex  24. 

173 


174  SECOND  COMMISSION :  SECOND  SUBCOMMISSION 

The  Hague  Regulations  of  1899  respecting  the  laws  and  customs  of  war  on 
land  deal  with  the  question  of  neutrals  only  from  the  point  of  view  of  interned 
and  wounded  belligerents. 

There  are  however  at  the  present  time  a  certain  number  of  generally  admitted 
principles  relative  to  the  rights  and  duties  of  neutrals  by  which  the  States  are 
inspired  in  their  declarations  of  neutrality  made  on  the  occasions  of  conflicts  in 
which  they  have  no  intention  of  taking  part.  But  the  application  of  these  prin- 
ciples may  differ  in  certain  respects  in  the  different  States ;  and  it  would  certainly 
be  advantageous  to  add  to  the  portion  of  the  international  code  of  war  so  bril- 
liantly elaborated  in  1899,  regulations  respecting  the  rights  and  duties  of  neutrals. 
The  proposition  which  the  French  delegation  has  the  honor  to  submit  to  your 
consideration  is  no  other  than  a  draft  of  these  regulations.  It  contains  only  pro- 
visions generally  admitted  by  lawyers  and  sanctioned  by  usage. 

This  text  doubtless  will  be  criticized  for  failing  to  provide  for  everything. 
It  is  quite  possible  that  the  Powers  may  be  obliged  to  add  to  it  provisions  setting 
forth  all  the  conditions  under  which  they  intend,  when  occasion  arises,  to  exercise 
their  neutrality.  But  if  our  proposition  could  meet  with  unanimous  approval, 
the  Powers  would  have  as  a  point  of  departure  an  established  and  already  familiar 
groundwork  common  to  all,  possessing  the  great  superiority  of  having  originated 
in  calm  and  free  discussion. 

His  Excellency  Mr.  van  den  Heuvel  reads  the  following  declaration  by 
which  the  Belgian  delegation  supports  the  principle  of  the  French  proposition : 

The  Belgian  delegation  desires  to  say  at  the  beginning  of  this  discussion  that 
it  joins  in  support  of  the  principles  expressed  in  the  proposition  of  the  French 
delegation.  The  principal  object  of  the  amendments1  which  it  submits  to  this 
proposition  and  to  the  various  amendments  presented  is  to  call  attention  to  the 
fact  that  neutrals  not  only  have  duties  but  that  they  also  have  rights.  Being 
themselves  strangers  to  the  hostilities  they  have  the  primordial  right  to  demand 
that  they  be  not  implicated  in  them  directly  or  indirectly. 

Their  territory  is  inviolable  and  it  is  well  to  put  this  stipulation  at  the  head 
of  the  provisions  regulating  their  situation. 

The  object  of  several  of  the  duties  of  neutral  States  is  to  prevent  them  from 
tolerating  within  their  territory  improper  conduct  on  the  part  of  belligerents. 

It  is  well,  therefore,  not  to  confine  ourselves  to  an  assertion  that  neutrals 
are  bound  to  prevent  such  acts.  It  is  important  to  declare  that  the  obligations  of 
neutrals  in  this  regard  flow  from  an  inhibition  of  general  application  which 
logically  concerns  belligerents  primarily  before  affecting  neutrals. 

No  one  else  desiring  to  participate  in  the  general  discussion,  the  subcommis- 
sion  passes  to  the  discussion  of  the  articles. 

The  President  recalls  that  in  accordance  with  the  method  of  procedure 
adopted  the  French  proposition  is  to  serve  as  a  basis  of  discussion,  and  he  pro- 
poses consequently  to  follow  the  order  of  these  articles,  taking  account  of  the 

different  amendments  relating  thereto  as  they  are  examined. 
[181]  He  calls  attention  to  the  fact  that  the  proposition  of  the  delegation  of 
Belgium  relating  to  Article  1,  and  asking  that  a  declaration  be  placed  at 
the  head  of  the  rules  on  neutrality  stipulating  that  "  the  territory  of  neutral 
States  is  inviolable,"  is  independent  and  might  be  made  the  subject  of  a  separate 
discussion. 
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As  no  one  requests  to  speak  on  this  first  amendment  the  President  declares 
it  adopted  in  principle. 

His  Excellency  Lord  Reay  requests  the  floor  in  order  to  explain  the  terms 
of  the  British  amendment  to  the  title  of  the  draft  regulations  x  before  passing  to 
the  discussion  of  Article  1. 

The  President  having  stated  that  it  would  be  better  to  reserve  this  ques- 
tion until  the  end  of  the  discussion  in  accordance  with  the  parliamentary  custom 
of  the  legislative  assemblies  of  Great  Britain  and  the  Netherlands,  his  Excellency 
Lord  Reay  makes  no  objection  to  this  arrangement. 

The  first  article  of  the  French  proposition  being  under  discussion,  Colonel 
Borel  takes  the  floor  to  explain  and  develop  the  amendment  of  the  Swiss  dele- 
gation.2 

He  declares  in  the  first  place  that  he  is  in  accord  with  the  French  delegation 
regarding  the  principle  of  its  proposition  and  that  the  amendments  he  desires  to 
make  respecting  it  tend  in  no  way  to  modify  its  scope,  but  rather  tend  to  develop 
it  and  clearly  specify  its  consequences.  The  formula  proposed  by  the  French 
delegation  for  Article  1  appears,  a  contrario,  to  carry  the  implication  that  a  neutral 
State  could  rightly  be  held  responsible  for  unneutral  acts  committed  on  its  terri- 
tory. Now  it  is  undeniable  that  a  neutral  State  has  no  other  obligation  than  to 
repress  acts  in  violation  of  neutrality  which  might  be  committed  on  its  territory, 
and  this  obligation  is  limited  by  its  frontiers.  The  purpose  of  the  Swiss  proposi- 
tion is  to  make  this  clear.  Its  form  of  expression  is  similar  on  this  point  to  the 
Belgian  proposition  and  it  could  easily  be  combined  with  the  latter. 

Following  an  observation  of  his  Excellency  Mr.  van  den  Heuvel  to  the  effect 
that  this  is  only  a  question  of  form  and  not  of  substance,  and  that  the  two  amend- 
ments of  the  Swiss  and  Belgian  delegations  answer  the  same  purpose,  Major 
General  Amourel  announces  that  the  French  delegation  accepts  the  Belgian 
amendment. 

This  acceptance  is  then  recorded  by  the  President,  who  states  at  the  same 
time  that  the  Swiss  and  Belgian  amendments  are  identical  save  for  wording. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  the  delegation  of  Japan, 
in  giving  its  adhesion  to  the  Swiss  proposition  under  the  reservation  that  the 
words  "  committed  on  its  own  territory "  be  replaced  by  the  words  "  under  its 
jurisdiction,"  explains  that  this  amendment  has  reference  to  acts  committed 
within  the  territory  of  protectorates  which  come  under  the  jurisdiction  of  the 
neutral  State. 

The  President  observes  that  the  Swiss  text  appears  to  be  replaced  by  the 
Belgian  text. 

Colonel  Borel  thinks  that  there  is  no  occasion  for  discussing  at  present  the 
question  of  wording,  which  has  been  referred  to  the  committee  of  examination, 
and  it  is  sufficient  to  reach  an  agreement  as  to  the  principle.  In  this  regard  there 
can  no  longer  be  any  doubt,  it  seems,  as  to  the  essential  point  that  a  neutral  State 
can  be  held  responsible  for  acts  committed  in  violation  of  neutrality  only  when 
they  are  committed  on  territory  subject  to  its  national  jurisdiction.  If 
[182]  the  question  could  be  raised  beyond  this  limit,  which  seems  improbable, 
this  could  only  be  with  respect  to  acts  committed  by  nationals.  This  ques- 
tion is  settled  in  the  negative  by  the  Belgian  text  which  the  Swiss  delegation 
willingly  supports  on  this  point. 
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The  President  remarks  that  under  these  conditions  it  is  necessary  to  submit 
to  the  committee  the  observation  of  his  Excellency  Mr.  Tsudzuki,  and  he  places 
it  on  record. 

Mr.  Louis  Renault  supports  these  observations,  pointing  out  that  if  there 
is  no  disagreement  as  to  the  substance  it  will  perhaps  be  necessary  to  change  the 
form  a  little.  The  essential  idea,  he  says,  is  that  a  neutral  State  can  be  held 
responsible  for  acts  committed  by  its  ressortissants  within  the  territory  over  which 
it  exercises  authority,  but  that  its  responsibility  stops  at  the  limits  of  its  juris- 
diction. 

His  Excellency  Mr.  Nelidow  asks  if  there  is  not  a  misunderstanding  as  to 
substance  rather  than  as  to  form  in  view  of  the  fundamental  difference  between 
the  French  and  Swiss  wordings.  The  first  concerns  acts  committed  by  subjects 
of  the  neutral  State  on  its  own  territory,  while  the  second  has  reference  to  acts 
committed  on  the  territory  of  the  neutral  State  not  only  by  its  subjects  but  by 
foreigners  as  well. 

Mr.  Louis  Renault  agrees  with  the  President  of  the  Conference  as  to  this 
point  and  admits  that  the  French  text  is  perhaps  too  restrictive;  he  recalls  that 
the  French  delegation  has  already  explained  its  views  on  this  subject  in  sup- 
porting the  Belgian  text.  In  so  far  as  the  question  of  principle  is  concerned,  when 
an  act  in  violation  of  neutrality  has  been  committed  on  a  territory,  such  as,  for 
instance,  the  opening  of  a  recruiting  agency,  it  matters  little  whether  it  has  been 
done  by  nationals  or  by  foreigners  for  in  either  case  it  comes  under  the  juris- 
diction of  the  police  of  the  State. 

His  Excellency  Mr.  Carlin  points  out  that  in  accordance  with  the  statement 
of  his  Excellency  Mr.  Tsudzuki  the  acceptance  of  the  Belgian  text  (which  figures 
as  Article  8  in  the  synoptic  table)  is  made  conditional  upon  the  substitution  of  the 
words  "  committed  by  its  nationals  outside  of  the  territory  over  which  it  exer- 
cises its  jurisdiction  "  in  place  of  the  words  "  committed  by  its  nationals  outside 
its  own  territory." 

The  President  announces  that  the  observation  of  his  Excellency  Mr.  Carlin 
will  be  submitted  to  the  committee. 

His  Excellency  Mr.  Keiroku  Tsudzuki  expresses  the  wish  that  the  com- 
mittee take  into  consideration  his  remarks  concerning  acts  committed  by  the 
ressortissants  of  a  neutral  State  within  territories  in  which  they  enjoy  the  priv- 
ileges of  extraterritoriality  and  are  under  its  jurisdiction. 

As  no  one  requests  the  floor  the  examination  of  Article  2  of  the  French 
proposition  is  taken  up.  Two  amendments  have  been  submitted  regarding  this 
proposition  by  the  delegations  of  Switzerland  and  Belgium.1 

Colonel  Borel  declares  that  he  favors  the  principle  of  the  French  proposition 
but  finds  the  second  sentence  of  the  text  under  discussion  incomplete.  It  is  neces- 
sary to  provide  for  other  cases  than  those  mentioned.  In  addition  to  the  nationals 
of  the  neutral  State  it  is  necessary  to  take  into  consideration  other  neutral  States 
and  especially  those  ressortissants  of  the  belligerent  States  who  cross  the  frontier 
to  return  to  their  own  country  in  order  to  fulfill  their  military  obligations. 

It  is  important  to  make  a  distinction  between  the  recruiting  or  organizing 
of  groups  of  combatants  on  the  territory  of  the  neutral  State  and  the  crossing 
of  the  frontier  separately  by  individuals.  The  Swiss  wording  makes  this  neces- 
sary   distinction.     The    control    of    individual    passages    can,    moreover,    never 

1  Annexes  26  and  30. 
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[183]  be  carried  into  practice  for  it  is  impossible  to  scrutinize  the  intentions 
of  each  one  and  an  attempt  to  exercise  such  control  would  raise  intolerable 
obstacles  to  the  passage  of  individuals  from  one  State  to  another. 

His  Excellency  Baron  Marschall  von  Bieberstein  declares  that  the  German 
delegation  approves  the  French  proposition  in  general  but  it  feels  that  it  must 
make  a  reservation  with  regard  to  the  neutral  persons  referred  to  in  Articles  64 
and  65  of  its  proposition  relative  to  the  addition  of  a  Section  V  to  the  Regula- 
tions respecting  the  laws  and  customs  of  war  on  land.  The  object  of  that  propo- 
sition is  to  forbid  neutral  persons  from  rendering  war  services  to  belligerents, 
and  the  second  part  of  the  French  text  does  not  make  this  point  sufficiently 
clear.  It  is  therefore  necessary  to  reserve  the  question  of  the  service  of  neutral 
persons  in  the  ranks  of  belligerents. 

Mr.  Louis  Renault,  who  requested  the  floor  at  the  same  time  as  his  Ex- 
cellency Baron  Marschall  von  Bieberstein,  states  that  he  proposes  only  to 
reply  to  Colonel  Borel  in  formulating  in  the  name  of  the  French  delegation 
reservations  similar  to  those  of  Baron  Marschall.  He  adds  that  a  neutral  State 
cannot  be  required  to  prevent  the  ressortissants  of  another  country  from  going 
individually  to  take  service  in  the  ranks  of  one  of  the  belligerents. 

The  President  states  that  agreement  seems  to  be  reached  as  to  the  principle 
and  places  on  record  the  reservations  made  by  Baron  Marschall  von  Bieber- 
stein. 

His  Excellency  Mr.  van  den  Heuvel  calls  attention  to  the  fact  that  the 
Belgian  text  (listed  as  Article  3)  repeats  the  terms  of  the  French  and  Swiss 
texts  but  gives  a  more  explicit  expression  to  the  rule ;  it  makes  the  prohibition  as 
applicable  to  the  combatant  as  to  the  neutral.  The  French  and  Swiss  proposi- 
tions stipulate  that  the  neutral  must  not  allow  certain  things  to  be  done ;  the 
Belgian  proposition  provides  a  general  prohibition  against  the  belligerent's  doing 
certain  things  and  against  the  neutral's  allowing  them  to  be  done ;  they  were  in 
accord  on  these  two  points  without  saying  so;  the  accord  will  be  all  the  more 
complete  if  expressed. 

Article  3  of  the  French  proposition  is  taken  up  for  discussion  along  with 
the  Belgian  amendment  relating  thereto  (Article  5  of  the  table).1 

His  Excellency  Mr.  van  den  Heuvel  does  not  believe  that  this  amendment 
can  give  rise  to  any  objections.  It  only  completes  the  idea  of  the  French  propo- 
sition relative  to  the  protection  of  commerce.  The  latter  ought  not  to  be  limited 
to  export  but  should  also  extend  to  transport. 

Major  General  Amourel  declares  that  the  French  delegation  accepts  the 
wording  proposed  by  the  Belgian  delegation. 

The  President  places  on  discussion  Article  4  of  the  French  proposition  to 
which  four  amendments  have  been  submitted  by  the  delegations  of  Great  Britain, 
Switzerland,  the  Netherlands,  and  Belgium.2 

In  accordance  with  the  order  of  these  amendments  his  Excellency  Lord 
Reay  first  takes  the  floor. 

He  points  out  that  the  English  amendment  gives  a  necessary  extension  to 
the  French  wording  by  providing  for  the  case  of  prisoners  who  would  escape 
from  enemy  territory  occupied  by  a  belligerent. 

Major  General  Amourel  accepts  this  amendment  in  the  name  of  the  French 
delegation. 

1  Annex  33. 
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Colonel  Borel  explains  the  reasons  in  support  of  the  Swiss  amendment  which 
stipulates  that  "  prisoners  who   .    .    .   arrive  in  a  neutral  country  shall 
[184]  be  left  free,  if  the  neutral  State  receives  them  and  allows  them  to  remain, 
which  it  is  not  obliged  to  do." 

The  original  wording  seems  to  create  an  absolute  right  to  asylum  and  liberty 
in  favor  of  the  fugitive,  which  is  evidently  not  the  intention  of  the  authors  of  the 
French  proposition,  for  it  is  necessary  on  the  contrary  to  recognize  the  sovereignty 
of  the  neutral  State  and  to  admit  its  right  to  refuse  to  allow  the  presence  of 
fugitives  in  certain  cases  in  which  they  might  be  an  element  of  trouble.  It  is 
evident,  moreover,  that  neutral  States  will  always  make  it  a  duty  of  humanity 
to  welcome  fugitives  in  as  large  a  measure  as  possible. 

Mr.  Louis  Renault  states  that  the  French  delegation  objects  only  to  the 
form  of  the  amendment  asked  for  and  not  to  the  principle.  There  can  be  no 
question  of  restricting  in  such  a  case  the  right  of  expulsion  which  States  possess, 
but  there  is  a  question  of  form  involved  here  which  it  is  the  duty  of  the  com- 
mittee of  examination  to  decide. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  explains 
the  amendment  of  the  Netherland  delegation  relative  to  prisoners  who  arrive 
in  a  neutral  country  "  as  prisoners  of  war  of  an  armed  force  that  has  taken 
refuge  in  the  neutral  territory."  He  explains  that  the  principle  which  has 
been  admitted  in  the  case  of  prisoners  who  escaped  separately,  should  all  the 
more  forcibly  apply  to  those  who  arrive  en  masse  under  the  guard  of  an  armed 
force. 

Major  General  Amourel  declares  his  acceptance  of  this  amendment. 

His  Excellency  Mr.  van  den  Heuvel  takes  the  floor  to  elucidate  the  Belgian 
amendment.  The  persons  concerned,  he  says,  are  those  referred  to  in  the 
French  proposition  and  in  the  English,  Swiss  and  Netherland  amendments.  The 
Belgian  text  differs  from  the  latter  only  in  regard  to  the  conditions  that  should  be 
established  with  respect  to  the  refugees.  There  is  certainly  no  occasion  to  treat 
them  as  prisoners  for  the  neutral  cannot  act  as  the  agent  of  one  of  the  bel- 
ligerents. But  the  question  of  the  residence  of  these  refugees  may  be  important 
in  certain  circumstances,  especially  when  they  present  themselves  in  groups  of 
several  thousands,  when  they  are  excited  by  the  ardor  of  recent  combats,  or 
when  they  make  a  claim  to  be  allowed  to  remain  near  frontiers  which  are  in 
the  vicinity  of  hostile  operations.  On  general  grounds  the  State,  which  out  of 
humane  considerations  renounces  its  right  to  drive  them  back  and  expel  them 
and  which  instead  receives  them  and  leaves  them  at  liberty,  ought  to  be  able  to 
assign  them  a  place  of  residence  without  subjecting  itself  to  any  reproach  in 
this  respect. 

Mr.  Louis  Renault  declares  that  he  can  under  no  condition  accept  this 
amendment  which,  in  the  form  in  which  it  is  presented,  operates  directly  against 
the  purpose  which  the  French  text  was  designed  to  accomplish.  If  he  is  in 
agreement  with  the  Swiss  amendment  in  recognizing  that  the  neutral  State  has 
the  right  to  refuse  to  keep  refugees  in  its  territory,  he  cannot  admit  that  it  has 
the  choice  of  leaving  them  at  liberty  or  of  assigning  them  a  residence.  This 
would  be,  moreover,  rendering  it  a  bad  service  for  it  might  very  often  be  sus- 
pected of  sympathy  for  one  of  the  belligerents  according  to  the  course  it  adopted. 
It  would  therefore  be  necessary  to  specify  first  of  all  that  the  refugees  shall 
be  free  to  choose  between  accepting  the  residence  assigned  to  them  or  departing 
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from  the  territory,  conformably  to  the  latitude  allowed  political  refugees  when 
they  are  forbidden  to  reside  in  the  vicinity  of  certain  frontiers. 

His  Excellency  Mr.  van  den  Heuvel  believes  that  the  disagreement  consists 
only  in  a  question  of  wording. 
[185]   Mr.  Louis  Renault  insists  that  the  option  allowed  the  neutral  States  by 
the  Belgian  text  might  be  dangerous  for  them.     He  considers  that  the 
common  law  should  be  sufficient  for  refugee  prisoners. 

Mr.  de  Beaufort  declares  that  he  shares  the  opinion  of  Mr.  Louis  Renault 
and  that  such  an  option  might  have  grievous  consequences  for  the  maintenance 
of  neutrality. 

Colonel  Borel  calls  attention  to  the  fact  that  the  Swiss  amendment  gives  the 
neutral  States  all  the  necessary  guaranties  in  regard  to  fugitives  by  stipulating 
that  they  are  not  obliged  to  receive  them. 

As  to  the  Netherland  amendment  concerning  enemy  prisoners  brought  into 
neutral  territory  by  a  troop  taking  refuge  there,  it  is  well  to  observe  that  the 
case  thus  foreseen  should  be  regulated  by  Articles  57  et  seq.  of  the  1899  Regu- 
lations dealing  with  the  internment  on  neutral  territory  of  troops  belonging  to 
the  belligerent  armies. 

If  the  amendment  of  the  Netherland  delegation  is  adopted,  as  is  desired  by 
the  Swiss  delegation  which  has  instructions  to  accept  it,  it  would  be  necessary 
to  revise  the  second  paragraph  of  Article  59,  which  imposes  upon  the  neutral 
State  the  obligation  of  guarding  the  sick  or  wounded  brought  into  its  territory 
by  belligerents  belonging  to  the  hostile  party  "so  as  to  ensure  their  not  taking 

►      part  again  in  the  operations  of  the  war." 
It  seems  that  an  antinomy  would  thus  be  created  which  it  would  be  neces- 
sary to  eliminate. 

His  Excellency  Mr.  van  den  Heuvel,  returning  to  his  proposition,  repeats 
that  there  can  be  nothing  more  than  a  misunderstanding  between  him  and 
Mr.  Louis  Renault.  The  fugitive  who  refuses  to  take  up  the  residence 
assigned  to  him  is  not  a  prisoner  and  can  leave  the  country.  He  is  therefore 
free  to  choose  which  he  prefers.  But  on  the  other  hand  the  neutral  Government 
must  be  able  to  preserve  the  liberty  of  assigning  a  place  of  residence  to  him  in 
virtue  of  the  obligation  incumbent  upon  it  of  maintaining  order  and  because  of 
the  rights  which  its  sovereignty  confers  upon  it  regarding  foreigners.  It  is  the 
duty  of  the  committee  of  examination  to  find  a  satisfactory  formula. 

The  President  declares  that  in  so  far  as  the  antinomies  pointed  out  by 
Colonel  Borel  are  concerned,  the  drafting  committee  which  is  to  be  formed  at 
the  next  plenary  meeting,  will  have  this  very  duty  of  avoiding  such  incon- 
sistencies by  enlightening  the  various  commissions  regarding  their  respective 
labors. 

Mr.  Louis  Renault  observes  that  there  is  no  inconsistency  between  the  solu- 
tion advocated  by  the  Netherland  proposition  and  the  provisions  of  Article  59. 
The  first  concerns  prisoners  brought  in  by  a  belligerent  seeking  to  escape  from 
pursuit,  while  the  second  concerns  the  sick  or  wounded  committed  to  the  care  of 

I  the  neutrals. 
Nor  can  there  be  any  contradiction  in  principle,  according  to  his  opinion, 
between  the  liberty  which  must  be  assured  to  refugees  and  the  liberty  which 
must  be  left  to  neutral  States  in  accordance  with  the  principles  of  neutrality. 
His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  thinks 
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that  the  present  discussion  has  in  view  other  persons  than  those  referred  to  in 
the  fourth  section  of  the  1899  Regulations  (Articles  57  and  59),  which  treats 
of  the  internment  of  belligerents  and  the  care  of  the  wounded  in  neutral 
countries. 

The  President  declares  that  the  committee  of  examination  will  take  these 
points  into  consideration  and  will  be  able  to  find  a  formula. 

He  announces  that  the  discussion  of  the  four  articles  of  the  French  proposi- 
tion is  concluded  and  that  in  accordance  with  the  adopted  course  of  procedure 
the  next  subjects  for  consideration  will  be  the  new  propositions  made  by  the 

various  delegations. 
[186]   The  German  proposition,1  presented  in  the  form  of  a  new  Article  4a,  is 
first  taken  up  for  examination.    It  is  thus  worded: 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict  the  use,  on  behalf 
of  the  belligerent  parties,  of  cables  and  telegraphs,  including  wireless 
telegraphy,  located  in  its  territory. 

Every  prohibition  or  restriction  shall  be  applied  indifferently  to  both 
belligerent  parties. 

The  provisions  of  the  two  preceding  paragraphs  are  also  applicable  to 
cables  and  telegraphs,  including  wireless,  belonging  to  companies  or  private 
individuals. 

His  Excellency  Baron  Marschall  von  Bieberstein  explains  his  proposition 
as  follows: 

I  shall  permit  myself  to  say  a  few  words  regarding  the  article  that  we  are 
proposing  to  add  to  the  French  draft.  This  article  concerns  the  employment  of 
cables  and  telegraphs  located  on  the  territory  of  a  neutral  State  in  the  exchange 
of  dispatches  between  the  authorities  and  the  armed  forces  of  a  belligerent.  The 
proposition  is  explained  by  the  same  considerations  that  inspired  the  provisions 
of  the  French  project.  The  problem  is  to  remove,  by  the  establishment  of  clear 
and  fixed  rules,  the  causes  of  differences  which  might  arise  between  the  bel- 
ligerent and  the  neutral. 

According  to  our  proposition  the  neutral  State  shall  have  full  liberty  and 
independence  in  determining  whether  or  not  and  in  what  measure  the  belligerents 
shall  be  authorized  to  make  use  of  ;elegraphic  installations  established  on  its 
territory. 

If  on  the  contrary  it  should  be  demanded  that  the  neutral  State  control  the 
telegraphic  correspondence  of  the  belligerents  and  not  allow  the  transmission  of 
communications  relating  to  military  operations,  there  would  be  imposed  upon  it 
an  obligation  which  it  would  scarcely  be  able  to  fulfill.  In  practice  this  control 
could  always  be  evaded  in  one  way  or  another. 

One  single  proviso  ought  to  be  made  to  the  principle  that  neutral  States 
are  at  liberty  to  regulate  the  use  of  their  telegraph  systems  by  belligerents.  The 
duty  of  impartiality  inherent  in  the  notion  of  neutrality  imposes  an  absolute 
requirement  upon  them  to  preserve  perfect  equality  of  treatment  towards  the 
belligerents.  Any  restrictions  that  a  neutral  State  may  deem  it  expedient  to 
impose  on  the  freedom  of  the  telegraphic  communications  of  one  of  the  parties 
should  therefore  be  similarly  applied  to  the  correspondence  of  the  other  bel- 
ligerent. 

1  Annex  29. 
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It  is  well  understood  that  the  rules  which  we  are  proposing  are  to  apply 
equally  to  States  where  the  operation  of  the  telegraph  lines  forms  a  branch  of 
the  public  administration  and  to  those  where  it  is  left  to  companies  or  to  private 
persons.  In  the  former  it  devolves  upon  the  Government  itself  to  perform  the 
duties  incumbent  upon  it;  in  the  latter  the  State  would  be  responsible  for  the 
acts  of  the  companies  or  individuals  and  would  have  to  prevent  any  violation  of 
neutrality  on  their  part. 

Major  General  Yermolow  declares  that  the  Russian  delegation  supports  the 
German  proposition. 

His  Excellency  Mr.  van  den  Heuvel  offers  the  following  explanation  of  the 
Belgian  proposition  relative  to  this  same  subject,  which  is  listed  in  the  synoptic 
table  *  as  Article  6. 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict  the  use,  for 
communicating  with  belligerent  parties,  of  telegraph  or  telephone  cables  or 
of  wireless  telegraphy  apparatus  belonging  to  it  or  to  companies  or  to  pri- 
vate individuals. 

The  prohibitions  or  restrictions  which  may  be  established  must  be  applied 
impartially  to  both  belligerent  parties. 
[187]  He  calls  attention  to  the  fact  that  the  text  of  this  proposition  serves  a 
double  purpose.  It  concerns  in  the  first  place  a  question  of  principle 
since  its  object  is  to  declare  that  telephone  cables  shall  be  subject  to  the  same 
regulations  as  telegraph  cables;  and  in  the  second  place  a  question  of  form  in 
that  it  has  for  its  purpose  the  removal  of  all  misunderstanding  in  regard  to  the 
German  text. 

In  order  to  accede  to  certain  suggestions  that  have  just  been  presented  he 
is  entirely  willing  to  replace  the  words  "  for  communicating  with  belligerent 
parties  "  by  the  words  "  on  behalf  of  belligerent  parties." 

His  Excellency  Lord  Reay  states  that  the  British  delegation  is  of  the  same 
opinion  as  the  German  delegation  concerning  the  principle  in  question,  but  it 
proposes  a  reservation  specifying  that  "  the  liberty  of  a  neutral  State  to  transmit 
messages,  by  means  of  its  telegraph  lines  on  land,  its  submarine  cables  or  its 
wireless  apparatus,  does  not  imply  that  it  has  any  right  to  use  them  or  permit 
their  use  in  order  to  render  manifest  assistance  to  one  of  the  belligerents." 

The  President  records  this  reservation  of  Lord  Reay  and  believes  he  can 
depart  from  his  position  of  impartiality  to  the  extent  of  felicitating  himself 
upon  the  accord  which  is  established  on  this  point. 

His  Excellency  Lord  Reay  offers  some  explanations  in  regard  to  the  British 
proposition 2  listed  in  the  synoptic  table  as  Article  5  and  worded  as  follows : 

A  neutral  State  is  bound  to  prevent  the  erection  on  its  territory  of  a 
wireless  telegraph  station  or  any  other  apparatus  for  the  purpose  of  com- 
municating with  belligerent  forces  on  land  or  on  sea. 

He  calls  attention  to  the  fact  that  this  proposition  is  not  at  all  in  conflict 
with  the  German  proposition. 

His  Excellency  Mr.  van  den  Heuvel  explains  that  the  Belgian  amendment 
relative  to  the  same  subject  is  intended  to  clearly  bring  out  the  fact  that  this 
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is  likewise  a  question  of  a  general  prohibition  concerning  first  the  belligerent 
and  then  the  neutral. 

His  Excellency  Mr.  Keiroku  Tsudzuki  requests  that  the  attention  of  the 
committee  of  examination  be  directed  to  some  observations  which  the  Japanese 
delegation  desires  to  make  along  the  line  of  thought  which  inspired  the  English 
and  Belgian  amendments.  It  believes,  in  fact,  that  the  prohibitions  relative 
to  radiotelegraphic  installations  and  recruiting  agencies  should  be  extended  to 
bases  of  supplies,  military  depots,  etc. 

The  President  records  the  observation  of  the  first  delegate  of  Japan  and 
states  that  it  will  be  taken  into  consideration  by  the  committee. 

The  Netherland  proposition  •  appearing  as  Article  5  in  the  synoptic  table, 
is  briefly  explained  by  his  Excellency  Lieutenant  General  Jonkheer  den  Beer 
Poortugael  who  calls  attention  to  the  fact  that  after  having  considered  the 
situation  of  persons  who  arrive  in  a  neutral  country  after  escaping  from  the 
territory  of  belligerents,  it  is  necessary  to  consider  the  question  of  materiel. 
This  must  be  retained  by  the  neutral  State  into  whose  territory  it  has  been 
brought  as  long  as  hostilities  last,  but  must  be  restored  when  peace  is  reestab- 
lished. 

His  Excellency  Mr.  van  den  Heuvel  believes  that  the  Commission,  in  under- 
taking a  discussion  of  principle  on  the  question  raised  by  the  Netherland  amend- 
ment, would  encounter  serious  difficulties  by  reason  of  the  principles  relating  to 
transfer  of  property  which  are  involved.  Is  it  not  true  that  material 
[188]  taken  from  the  enemy  becomes  the  property  of  the  one  who  has  taken  it; 
and  does  this  material  cease  to  belong  to  the  captor  and  return  of  right 
to  the  other  party  because  the  captor  passes  into  neutral  territory?  It  is  better 
that  the  neutral  State  should  not  take  it  upon  itself  to  settle  this  question  but 
should  leave  it  to  be  decided  by  the  parties  in  question  at  the  end  of  the  hos- 
tilities. 

Lieutenant  Colonel  van  Oordt  reads  the  following  note  indicating  the  inter- 
mediate position  which  the  Netherland  delegation  thinks  it  best  to  adopt  on  this 
point. 

It  has  appeared  desirable  to  the  Netherland  delegation  to  stipulate  a  regu- 
lation for  neutrals-  regarding  war  material  brought  into  neutral  territory  by  an 
armed  force  taking  refuge  there.  The  truth  is  that  there  is  no  uniformity  of 
opinion  as  to  what  should  be  done  with  this  material,  and  the  Regulations  of 
July  29,  1899,  in  Section  4,  are  silent  on  this  point. 

There  are  three  principles : 

First,  according  to  some,  the  material  should  be  restored  with  as  little  delay 
as  possible,  since — they  say— the  armed  force  which  takes  refuge  on  neutral 
territory  loses  the  power  of  retaining  this  material,  while  its  adversary  has  been 
deprived  of  the  opportunity  of  recovering  it  at  the  very  moment  that  there 
seemed  to  be  a  reasonable  prospect  of  the  realization  of  this  opportunity. 

On  the  other  hand,  there  are  those  who  advocate  the  principle  that  material 
once  taken  from  an  enemy  becomes,  by  the  laws  of  war,  the  property  of  the 
armed  force  which  has  taken  it,  and  that,  consequently,  such  material  must  be 
classed  among  all  the  other  war  material  belonging  to  an  armed  force  which 
crosses  the  neutral  frontier  to  find  asylum,  that  is  to  say,  it  must  be  guarded 
by  the  neutral  Government  until  after  the  conclusion  of  peace,  when  arrange- 

'  Annex  27. 
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ments  will  be  made  for  its  restoration  to  the  State  to  which  the  armed  force 
belongs.  In  his  remarkable  work,  International  Law,1  Professor  Oppenheim 
says,  for  example: 

It  can  likewise  happen  during  war  that  war  material,  originally  the 
property  of  one  of  the  belligerents  but  seized  and  appropriated  by  the  enemy, 
is  brought  by  the  latter  into  neutral  territory.  Does  such  material,  through 
coming  into  neutral  territory,  become  free,  and  must  it  be  restored  to  its 
original  owner,  or  must  it  be  retained  by  the  neutral  and  after  the  war  be 
restored  to  the  belligerent  who  brought  it  into  the  neutral  territory?  In 
analogy  with  prisoners  of  war  who  become  free  through  being  brought  into 
neutral  territory,  it  is  maintained  that  such  war  material  becomes  free  and 
must  be  restored  to  its  original  owner.  To  this,  however,  I  cannot  agree. 
Since  war  material  becomes  through  seizure  by  the  enemy  his  property 
and  remains  his  property  unless  the  other  party  re-seizes  and  thereby 
re-appropriates  it,  there  is  no  reason  for  its  reverting  to  its  original  owner 
upon  transportation  into  neutral  territory. 

There  we  have  the  two  diametrically  opposed  opinions. 

There  is  another  and  intermediate  opinion  to  the  effect  that  although  it  is 
admitted  that  the  armed  force  has  lost  the  power  to  retain  possession  of  the 
material  taken  from  the  enemy,  yet  it  would  be  going  too  far  to  hold  that  it 
should  be  returned  immediately  to  the  latter  and  in  any  case  during  the  existence 
of  the  war,  since  it  cannot  be  denied  that  in  the  case  of  war  material  in  time  of 
war  its  capture  from  the  enemy  does  at  all  events  confer  some  rights. 

The  Netherland  delegation  has  favored  the  settlement  of  the  question  along 
what  may  be  termed  the  intermediate  line,  that  is  to  say,  that  the  war  material 
taken  from  the  enemy  and  brought  into  neutral  territory  by  an  armed  force 
taking  refuge  there  shall  be  forfeited  by  this  armed  force  but  shall  not  be 
restored  to  its  enemy  until  after  the  conclusion  of  peace. 

There  is  still  another  practical  consideration  in  favor  of  this  solution  of 
the  question.  If  a  belligerent  knows  that  the  arms,  carriages  or  other  material 
taken  from  the  enemy  will  be  restored  to  the  latter  immediately  after  his 
[189]  passage  on  to  neutral  territory,  he  will  do  all  in  his  power  to  destroy  this 
material,  whereas  if  he  knows  that  the  enemy  will  no  longer  be  able  to 
make  use  of  it  during  the  war  there  is  no  reason  for  him  to  cause  this 
destruction. 

In  any  case  it  would  be  desirable  for  the  neutrals  to  have  a  fixed  rule  of 
conduct  which,  I  repeat,  does  not  now  exist  owing  to  the  differences  of  opinion 
regarding  this  question. 

Colonel  Borel  observes  that  there  seems  to  be  agreement  as  to  the  one  point 
that  war  material  brought  into  the  territory  of  the  neutral  State  must  be  retained 
there  for  the  duration  of  hostilities.  As  to  the  second  point  relative  to  the 
ownership  of  this  material,  this  is  a  subject  of  controversy  and  one  searches  in 
vain  for  any  reason  why  the  neutral  State  should  concern  itself  about  it  before 
the  conclusion  of  peace.  And  after  that,  would  it  not  be  better  to  let  the  bel- 
ligerents themselves  settle  the  question? 

The  English  proposition,2  listed  as  Article  6,  and  the  Belgian  proposition,3 

listed  as  Article  2,  give  rise  to  the  declaration  on  the  part  of  their  Excellencies 

'Oppenheim,  International  Law,  1st  ed.,  1906,  vol.  ii,  pp.  367-368. 
1  Annex  25. 
'  Annex  30. 
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Lord  Reay  and  Mr.  van  den  Heuvel  that  these  texts  are  identical  in  principle 
and  differ  only  in  form. 

As  no  one  offers  any  remarks  the  President  refers  them  to  the  committee  of 
examination. 

Article  7  of  the  Netherland  proposition  1  is  then  taken  up  for  discussion. 
It  provides  that : 

If  a  neutral  State,  in  order  to  fulfill  duties  imposed  by  neutrality,  is 
obliged  to  have  recourse  to  arms,  this  act  shall  not  be  deemed  a  hostile  act. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  declares 
that  it  is  unfortunate  enough  that  a  neutral  State  should  be  obliged  to  resort 
to  armed  force  to  secure  respect  for  its  rights  and  especially  to  perform  its 
duties,  without  having  such  a  measure  regarded  as  a  hostile  act.  He  adds  that 
a  neutral  State  will  never  have  recourse  to  this  necessary  step  unless  positively 
forced  thereto  by  the  belligerents.  No  imputation  of  having  committed  a  hostile 
act  can  be  laid  to  it,  since  the  responsibility  for  the  action  taken  does  not  rest 
with  it. 

His  Excellency  Mr.  van  den  Heuvel  wonders  if  it  is  necessary  to  insert  the 
Netherland  proposition.  It  is  clear,  he  says,  that  if  a  neutral  State  has  rights 
and  duties  to  fulfill  it  ought  to  have  means  of  carrying  them  out.  If  it  employs 
these  means  certainly  no  one  can  regard  it  as  a  grievance. 

Colonel  Ting  reads  the  following  declaration : 

The  delegation  of  China,  having  followed  with  much  interest  the  discussion 
of  the  projects  presented  for  the  consideration  of  the  Conference,  desires  to 
declare  that  it  accepts  Articles  1,  2  and  3  of  the  French  proposition,  as  well  as 
the  English  amendment  to  Article  4,  but  that  it  reserves  its  decision  on  the  other 
articles. 

The  President  places  Colonel  Ting's  declaration  on  record. 

The  discussion  of  the  various  amendments  being  concluded,  his  Excellency 
Lord  Reay  takes  the  floor  to  explain  the  British  amendment  to  the  title  of  the 
draft,  thus  worded: 

Draft  Regulations  on  the  rights  and  duties  of  neutral  States  on  land. 

He  is  pleased  to  acknowledge  that  the  President  acted  wisely  in  referring 
this  question  to  the  end  of  the  discussion  for  it  has  removed  all  the  doubts  which 
might  have  arisen  in  regard  to  the  British  amendment,  the  project  refer- 
[190]  ring  to  neutral  States  and  not  to  neutral  subjects.  The  question  is  there- 
fore referred  to  the  committee  of  examination. 

The  President  then  designates  the  members  of  this  committee,  being  guided 
in  his  choice  by  the  questions  that  it  will  have  to  examine  and  taking  into  con- 
sideration not  only  those  which  have  been  discussed  to-day  but  those  which  will 
come  up  for  discussion  in  the  next  meetings.  All  the  delegations  which  have 
submitted  a  proposition  will  therefore  be  represented  in  the  committee.  The 
latter  will  include,  besides  the  members  of  the  bureau  of  the  Second  Commission : 

Major  General  von  Gundell, 

His  Excellency  Mr.  Merey  von  Kapos-Mere, 

His  Excellency  Mr.  van  den  Heuvel. 

Mr.  Louis  Renault, 

His  Excellency  Lord  Reay, 

'Annex  28. 
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His  Excellency  Mr.  Keiroku  Tsudzuki, 

His  Excellency  Mr.  Eyschen, 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael, 

His  Excellency  Mr.  Carlin. 

These  designations  are  approved. 

Before  adjourning  the  meeting,  the  President  asks  if  it  would  be  well 
to  appoint  a  reporter  in  accordance  with  Article  4  of  the  Regulations  of  the 
Conference.  He  thinks  it  best  to  postpone  this  question  to  a  following  meeting, 
meanwhile  requesting  the  committee  of  examination  to  express  an  opinion  on 
this  subject. 

The  meeting  adjourns  at  12 :  20  o'clock. 


[191] 

FIFTH  MEETING 

JULY  26,  1907 


His  Excellency  Mr.  T.  M.  C.  Asser  presiding. 

The  meeting  opens  at  10 :  50  o'clock. 

The  President  asks  if  all  the  members  of  the  subcommission  have  received 
the  first  proof  of  the  minutes  of  the  preceding  meeting  and  if  anyone  has  any 
observations  to  make  verbally. 

No  one  requesting  the  floor,  he  declares  these  minutes  adopted. 

He  then  announces  that  His  Excellency  Mr.  Merey  von  Kapos-Mere  is 
prevented  by  his  work  from  becoming  a  member  of  the  committee  of  examina- 
tion of  the  second  subcommission,  and  he  proposes  to  appoint  in  his  place  Major 
General  Baron  Giesl  von  Gieslingen.  As  no  one  objects  to  this  proposal  he 
declares  that  the  composition  of  the  committee  will  be  thus  modified. 

The  order  of  the  day  calling  for  the  discussion  of  the  German  proposition 
regarding  the  treatment  of  neutral  persons  in  the  territory  of  belligerent 
parties  *  and  the  amendments  relative  thereto 2  the  President  thanks  the  secre- 
tariat for  the  promptness  and  care  with  which  it  has  prepared  the  synoptic 
table  which  is  to  serve  as  a  basis  for  the  discussion.3 

He  adds  that  conformably  to  what  has  been  done  in  regard  to  the  other 
questions  the  discussion  which  is  to  take  place  will  have  a  general  character  and 
will  bear  only  on  the  content  of  the  articles,  without  its  being  necessary  to  consider 
the  matter  of  their  form,  which  will  be  the  duty  of  the  committee  of  examination. 

The  floor  is  given  to  his  Excellency  Baron  Marschall  von  Bieberstein  who 
reads  the  following  declaration  in  support  of  the  German  amendment: 

The  object  of  the  German  delegation  in  presenting  the  project  for  the  regu- 
lations regarding  the  treatment  of  neutral  persons  in  the  territory  of  belligerents 
is  to  furnish  a  basis  for  the  deliberations  on  the  rights  of  neutrals  on  land  with 
reference  to  a  kind  of  question  in  regard  to  which  disputes  are  particularly 
frequent. 

In  the  majority  of  States  there  are  hundreds  of  thousands  of  inhabitants 
belonging  to  another  nationality,  who,  for  various  reasons,  have  come  to 
[192]  settle  for  a  longer  or  shorter  time  in  a  foreign  land.  There  are  others 
who,  while  not  residing  in  the  foreign  country,  are  interested  in  some 
business  enterprise,  and  own  lands  or  other  wealth  within  it.  The  interests  of 
all  these  people  are  affected  from  the  moment  when  the  State  which  accords 
them  its  hospitality  becomes  engaged  in  war. 

'Annex  36,  Neutral  persons  in  the  territory  of  belligerent  parties;  see  also  ante,  Sec- 
ond Commission,  pp.  37-93   [40-98]. 
'  Annexes  37-42. 
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What  is  then  their  position  with  respect  to  the  belligerents?  What  treat- 
ment shall  they  receive?  Can  they  be  enrolled  in  the  ranks  of  the  belligerents' 
armies,  and  render  to  them  other  personal  services  in  promoting  the  war?  Have 
they  a  right  to  indemnity  if,  in  the  course  of  the  hostilities,  their  lands  are 
devastated,  their  property  destroyed?  And  should  they  contribute  to  the  supply 
of  the  military  wants  of  the  belligerents? 

It  is  true  that  the  answer  to  some  of  these  questions  is  found  in  the  Regu- 
lations respecting  the  laws  and  customs  of  war  on  land,  and  others  are  deter- 
mined by  special  treaties.  But  for  the  majority  of  these  questions,  the  principles 
applied  by  the  various  Governments  are  not  harmonious,  and,  in  each  war,  this 
discord  gives  rise  to  disputes  between  the  belligerents  and  the  neutral  States 
protecting  the  claims  of  their  subjects.  It  would  seem  desirable,  then,  to  put 
an  end  to  this  uncertainty  by  adopting  rules  which,  while  not  disregarding  mili- 
tary necessities,  shall  recognize  the  just  claims  of  neutral  States. 

With  these  considerations  in  view  we  have  worked  out  our  propositions 
which  might  properly  be  added  to  the  Regulations  respecting  the  laws  and  cus- 
toms of  war  on  land. 

The  first  chapter  defines  a  neutral  person.  The  point  is  to  establish  as  a 
principle  that  the  subjects  of  a  neutral  State  must  not  be  considered  as  enemies, 
whatever  be  their  place  of  domicile.  The  tie  of  allegiance  which  unites  them 
to  a  neutral  State  creates  in  their  favor  a  special  status  admitting  of  rights  and 
duties.  There  will  also  have  to  be  considered  the  case  in  which  they  transgress 
the  rules  prescribed  for  them.  The  most  natural  result  of  such  an  infraction 
would  be  the  loss  of  the  privileges  of  neutrality. 

The  second  and  third  chapters  contain  provisions  which  might  be  adopted 
with  reference  to  the  treatment  of  neutral  persons  and  with  respect  to  their 
property. 

First  of  all,  the  subjects  of  neutral  States  should  not  be  admitted  into  the 
armies  of  belligerents.  It  seems  to  us  equally  contrary  to  the  acknowledged 
interests  of  belligerents  and  of  neutral  States  for  the  ressortissants  of  the  latter 
to  enlist  in  the  ranks  of  a  belligerent  army.  If  their  participation  in  the  war 
were  recognized  as  lawful  one  should  expect  to  see  adventurers  from  all  parts 
of  the  world  flock  to  the  colors  of  the  belligerents.  The  presence  of  such  ele- 
ments in  national  armies  would  constitute  a  danger  to  discipline  and  would 
make  it  impossible  for  belligerents  to  guarantee  conscientious  application  of  the 
humanitarian  rules  prescribed  by  the  Convention  of  1899.  Moreover,  the  fact 
that  subjects  of  a  neutral  State  bear  arms  against  one  of  the  belligerents  would 
not  be  without  influence  on  the  relations  between  the  Governments  and  might 
lead  to  serious  complications.  We  propose,  therefore,  that  the  Governments 
bind  themselves  on  the  one  hand  not  to  admit  neutral  persons  into  their  ranks 
when  they  are  at  war  and,  on  the  other  hand,  to  forbid  their  subjects  to  bear 
arms  in  a  war  between  two  foreign  States. 

As  for  services,  other  than  war  services,  which  the  belligerents  might 
need,  it  should  likewise  be  forbidden  to  force  the  neutral  ressortissants  to  render 
them  to  the  belligerents. 

However,  an  exception  should  be  made  with  respect  to  sanitary  services 
and  sanitary  police  which  the  neutral  subjects  would  be  required  to  render 
to  the  belligerents  even  against  their  will,  and  which  would  be  paid  for  in 
cash. 
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[193]  As  to  the  treatment  of  neutral  persons  with  reference  to  their  property, 
the  third  chapter  of  the  project  contains  rules  which  assure  them  special 
protection  in  so  far  as  is  compatible  with  the  exigencies  of  war,  and  which 
shelter  neutral  subjects  as  much  as  possible  from  the  sacrifices  and  losses 
entailed  by  the  war. 

The  President  thanks  his  Excellency  Baron  Marschall  von  Bieberstein 
for  his  explanations  and  asks  if  anyone  has  any  observations  to  make  on  this 
subject. 

His  Excellency  Lord  Reay  presents  the  following  observations  in  the  name 
of  the  British  delegation: 

In  the  case  of  a  neutral  residing  in  the  territory  of  a  belligerent,  it  is  impor- 
tant to  establish  clearly  his  status  as  regards  the  Government  of  the  country  in 
which  he  resides  and  to  carefully  distinguish  between  it  and  the  question  of  his 
relations  with  the  Government  of  the  invading  State. 

It  would  seem  to  us  unquestionable  that  usage  established  by  international 
law  now  forbids  a  Government  to  compel  a  neutral  resident  within  its  territory 
to  take  up  arms ;  but  that  it  is  permitted  to  treat  a  neutral,  as  far  as  concerns 
his  property  or  lands,  or  the  payment  of  taxes,  in  time  of  war,  in  the  same 
manner  and  to  the  same  extent  as  it  does  its  own  citizens. 

On  the  other  hand,  the  invading  Power  has  a  right  to  treat  all  inhabitants 
of  the  invaded  territory  on  a  plane  of  equality,  and  can  therefore  exact  from 
neutrals  the  same  contributions  and  the  same  services  as  from  the  citizens  of 
the  country.  The  neutral  has  no  right,  then,  to  privileged  treatment,  and  any 
special  position  which  may  be  granted  him  will  be  due  only  to  the  grace  of  the 
invader. 

The  German  proposition  would  result  in  changing  this  condition  of  things 
and  would  concede  to  the  neutral  a  special  position  and  a  treatment  more 
favorable  than  that  accorded  to  the  citizens  of  the  country  invaded.  It  there- 
fore appears  advisable  that  before  discussing  the  question  in  detail  the  Com- 
mission should  examine  the  general  question  in  order  to  determine  whether  it 
is  desirable  that  the  neutrals  established  on  the  territory  of  a  belligerent  be  put 
as  far  as  possible  on  a  footing  of  complete  equality  with  the  ressortissants  of 
the  State  in  which  they  reside  or  whether  they  should  be  accorded  a  distinct 
position. 

Till  now  no  proof  has  been  furnished  in  support  of  the  doctrine  which 
would  tend  to  accord  a  special  position  to  neutrals  established  in  foreign  ter- 
ritory. They  establish  themselves  in  the  foreign  country  only  because  they  find 
some  advantages  there,  and  their  presence  is  often  a  source  of  embarrassment  to 
the  country  of  adoption.  Moreover,  as  they  have  their  share  of  the  rights 
and  privileges  accorded  the  natives  of  the  country,  it  seems  scarcely  rea- 
sonable to  exempt  them  from  the  inconveniences  which  the  latter  might 
suffer. 

We  consider  that  this  system,  as  set  forth  in  the  German  proposition,1 
would  imply  the  necessity  of  paying  indemnities  as  a  matter  of  right  and  we 
feel  that  this  would  be  a  source  of  complications. 

We  do  not  believe  that  the  present  system  produces  wrongs  or  injustice ;  but 
we  should  be  ready,  if  the  contrary  be  proved,  to  examine  the  German  proposi- 
tion again,  while  reserving  the  right  to  submit  a  proposition  of  our  own. 

*  Annex  36. 
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Brigadier  General  Davis,  in  the  name  of  the  delegation  of  the  United  States, 
supports  the  proposition  of  the  German  delegation  in  the  following  terms : 

The  delegation  of  the  United  States  considers  the  rules  relative  to  neutrality 
on  land,  submitted  by  the  French  delegation  and  adopted  by  this  Commission, 
as  in  the  nature  of  a  general  declaration  of  principle  which  conforms  with  the 
rules  of  international  law.     For  this  reason,  and  because  of  their  excellence,  it 

has  warmly  supported  the  rules  proposed  by  the  French  delegation. 
[194]  This  delegation  considers  the  proposition  submitted  by  the  French  dele- 
gation as  very  meritorious  in  that  it  determines  the  neutral  duty  of  a 
State  touching  its  relations  with  belligerent  Powers  in  time  of  war.  The  posi- 
tion thus  described  has  been  followed  by  the  Government  of  the  United  States 
for  more  than  a  century.  But  the  articles  submitted  by  the  German  delegation 
are  a  little  more  advanced  and  establish  a  status  for  neutral  inhabitants  of  bel- 
ligerent territory. 

The  status  thus  established  seems  to  me  to  conform  to  the  conditions  of 
modern  commerce.  Commercial  operations  are  no  longer  confined  to  a  single 
State,  but  extend  to  several  States.  It  is  not  necessary  to  explain  to  this  Com- 
mission the  extent  and  importance  of  these  relations,  nor  the  importance  of 
preventing  their  useless  interruption  in  time  of  war. 

The  rules  which  have  been  submitted  by  the  German  delegation  embrace 
this  point.  Moreover,  they  define  the  rights,  the  duties,  and  the  immunities  of 
a  neutral  inhabitant  of  a  belligerent  State  in  time  of  war.  They  accord  to  him 
immunity  from  burdens  of  a  specifically  military  nature,  and  they  exempt  his 
property  from  military  contributions.  If  there  occur  the  military  necessity  of 
confiscating  or  utilizing  his  property,  he  must  receive  a  specific  and  generous 
indemnity. 

In  all  other  respects  his  situation  is  not  changed.  His  property  is  taxed  to 
support  the  civil  administration,  and,  if  the  military  administration  of  civil 
affairs  is  more  expensive  than  their  ordinary  administration,  he  must  pay  his 
share  of  the  increased  expense.  The  rules  accord  him  exemption  only  from 
specifically  military  contributions. 

The  delegation  of  the  United  States  believes  that  all  this  is  distinct  progress 
for  humanity  and  for  the  exact  definition  of  the  rules  and  obligations  of  neu- 
trals. And  for  reasons  just  stated,  it  is  happy  to  support  the  proposition  of 
the  delegation  of  Germany. 

His  Excellency  Count  Tornielli  asks  if  the  German  proposition  will  be  dis- 
cussed immediately  by  articles,  in  which  case  he  will  reserve  the  right  to  speak 
on  Article  65. 

It  is  only  in  case  they  were  to  limit  themselves  at  present  to  a  general  dis- 
cussion that  he  would  request  the  floor  at  once. 

The  President  replies  to  the  first  delegate  of  Italy  with  the  statement  that 
the  discussion  will  bear  on  each  article  separately,  and  he  declares  the  discus- 
sion opened.1    He  reads  Article  61,  worded  as  follows: 

'See  also  ante,  pp.  37-93  [40-98];  vol.  i,  pp.  124-129  [125-129],  and  pp.  150-164 
[150-164]. 
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Article  61 

All  the  ressortissants  of  a  State  which  is  not  taking  part  in  a  war  are  considered  as 
neutral  persons. 

His  Excellency  Mr.  Hagerup  asks  if  the  meaning  of  the  words  ..."  all 
the  ressortissants  of  a  State  .  .  ."is  sufficiently  clear,  and  if  it  applies  only 
to  nationals  or  is  also  to  be  applied  to  persons  who  are  domiciled  in  the  territory 
of  the  State. 

Mr.  Louis  Renault,  while  leaving  to  his  Excellency  Baron  Marschall  von 
Bieberstein  the  matter  of  defending  the  text  proposed  by  the  German  delega- 
tion, believes  it  useful  to  explain  the  meaning  of  the  word  ressortissants  which, 
according  to  the  French  terminology,  applies  only  to  nationals,  the  term  non- 
ressortissants  designating  by  contrast  all  the  persons  who  are  not  under  the  sub- 
jection of  the  State.  There  can  be  no  doubt,  therefore,  as  to  the  form  of  the 
article  whether  there  is  or  is  not  agreement  as  to  the  substance. 

His  Excellency  Mr.  Hagerup  thanks  Mr.  Louis  Renault  for  his  explana- 
tions; but  he  continues  to  believe  that  the  text  proposed  by  the  German  delega- 
tion needs  to  be  revised,  for  it  allows  a  doubt  to  exist  as  to  the  very  prin- 
[195]  ciple  of  the  question  in  so  far  as  concerns  persons  who  are  domiciled  in 
the  territory  of  a  belligerent  State  but  who  are  not  its  nationals.  This 
question  is  of  special  importance  in  connection  with  Article  64. 

His  Excellency  Mr.  A.  Beernaert  also  believes  that  the  wording  proposed 
by  the  German  delegation  can  give  rise  to  ambiguity  for  the  word  ressortissants, 
which  is  rather  insufficiently  defined,  has  been  used  in  some  cases — three  or 
four  times  at  least, — in  a  more  general  sense  than  that  which  has  just  been 
given  it. 

Owing  to  the  importance  of  the  question,  he  proposes,  therefore,  to  modify 
the  text  of  Article  61  by  replacing  the  word  ressortissants  by  the  word  nationals. 

Colonel  Borel  having  expressed  the  opinion  that  this  question  might  be 
referred  to  the  committee  of  examination,  whose  duty  it  will  be  to  find  a  satis- 
factory wording,  his  Excellency  Mr.  A.  Beernaert  observes  that  there  is  no 
necessity  for  doing  so  if  agreement  can  be  reached  immediately. 

After  some  further  remarks  from  Mr.  Louis  Renault,  who  maintains  his 
point  of  view  and  appeals  to  the  memory  of  his  Excellency  Mr.  Asser  who,  if 
his  position  of  President  permitted  him  to  do  so,  could  state  that  in  all  the  conven- 
tions of  private  international  law  in  the  wording  of  which  they  have  collaborated, 
the  word  ressortissants  has  been  used  only  in  the  sense  of  nationals,  the  Presi- 
dent asks  if  anyone  is  opposed  to  referring  the  question  to  the  committee. 

As  no  one  objects  to  this  proposal  the  President  announces  that  it  is  thus 
decided  and  states  that  there  seems  to  be  agreement  as  to  the  terms  of  the 
article  and  the  ideas  contained  therein. 

He  then  reads  Article  62  as  well  as  the  Swiss  amendment  thereto.1 

1  Annex  38. 
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Article  62  (German  text)  Article  62  (Swiss  text) 

A    violation    of    neutrality    involves  A    neutral    person    can    no    longer 

loss  of  character  as  a  neutral  person  avail  himself  of  his  neutrality  and  of 

with     respect     to     both     belligerents,  the   special  privileges  resulting   there- 

There  is  a  violation  of   neutrality:  from  according  to  the  terms  of  Arti- 
cles 64-72: 

a)  If  the  neutral  person  commits  a)  If  he  commits  hostile  acts  against 
hostile   acts   against   one   of   the   bel-  a  belligerent  party; 

ligerent  parties;  .              ;  •              .  '- 

b)  If  he  commits  acts  in  favor  of  b)  If  he  commits  acts  in  favor  of 
one  of  the  belligerent  parties,  particu-  a  belligerent  party,  particularly  if  he 
larly  if  he  voluntarily  enlists  in  the  voluntarily  enlists  in  the  ranks  of  the 
ranks  of  the  armed  force  of  one  of  armed  force  of  one  of  the  parties 
the  parties  (Article  64,  paragraph  2).  (Article  64,  paragraph  2). 

In  such  a  case,  the  neutral  person 
shall  not  be  more  severely  treated  by 
the  belligerent  State  as  against  whom 
he  has  abandoned  his  neutrality,  than 
a  "  ressortissant "  of  the  other  bellig- 
erent State  could  be  for  the  same  act. 

[196]  Colonel  Borel  declares  that,  although  he  has  not  taken  part  in  the  general 
discussion,  he  desires  in  the  name  of  the  Swiss  delegation  to  do  homage 
to  the  just  and  generous  idea  which  inspired  the  project  presented  by  the  Ger- 
man delegation: 

This  proposition  responds  directly  to  the  generous  and  humanitarian  tend- 
ency which  is  seeking  to  reduce  the  field  of  action  of  hostilities  and,  conse- 
quently, the  evils  of  war.  From  this  viewpoint  one  cannot  fail  to  recognize  the 
essential  difference  which  exists  between  the  ressortissants  of  a  belligerent  State 
and  the  neutral  persons  who  inhabit  the  territory  of  that  State  but  who  are  not, 
like  the  former,  attached  to  it  by  the  juridical  bond  of  nationality.  And  if 
the  ressortissants  of  the  belligerent  States  can  not  escape  suffering  from  the  effects 
of  the  war  within  the  limits  stipulated  in  their  favor  in  the  tutelary  provisions  of 
the  1899  Regulations,  is  it  not  just,  in  dealing  with  neutrals,  to  take  into  con- 
sideration the  difference  which  has  just  been  pointed  out  and  exempt  them  from 
the  rigors  of  war  which  with  respect  to  them  are  wholly  unjustified? 

In  this  respect  the  German  project  is  absolutely  just  and,  moreover,  it  has 
the  practical  advantage  of  thus  encouraging  neutrals  themselves  to  observe 
neutrality. 

The  amendment  to  Article  62  presented  by  the  Swiss  delegation  avoids  the 
term  "  violation  of  neutrality,"  which  appears  out  of  place  here  as  it  applies 
rather  to  acts  by  which  a  belligerent  would  injure  the  neutrality  of  a  third  party. 
The  neutral  person  who  does  not  observe  neutrality  ceases,  by  that  fact,  to  be 
neutral  without  rendering  himself  thereby  guilty  of  a  special  infraction.  The 
acts  which  he  might  happen  to  commit  against  a  belligerent  State  can  never  be 
measured  and  judged  except  on  their  own  merits,  independently  of  the  fact  that 
their  author  was  neutral,  and  the  latter  can  never,  on  this  account,  be  more 
severely  treated  than  a  ressortissant  of  the  other  belligerent  State  could  be  for 
the  same  act.  In  other  words,  the  failure  to  observe  neutrality  implies  in  itself 
alone  no  other  consequence  for  the  neutral  than  the  loss  of  his  neutral  char- 
acter and  the  advantages  attaching  thereto.     This  is  what  his  Excellency  the 
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first  delegate  of  Germany  himself  stated  in  the  very  clear  and  concise  explana- 
tion we  have  just  heard,  and  it  would  not  be  amiss  to  state  it  in  Article  62,  as 
the  Swiss  delegation  proposes. 

The  President  proposes  that  the  Swiss  amendment  be  referred  to  the  com- 
mittee which  will  examine  the  question  of  wording,  as  has  been  done  in  the  case 
of  the  Belgian  amendment  to  the  French  proposition  on  the  rights  and  duties 
of  neutrals  on  land.     The  new  paragraph  remains  to  be  discussed. 

Mr.  Louis  Renault  requests  the  floor,  not  to  discuss  the  wording  of  the 
Swiss  amendment,  for  he  agrees  with  Colonel  Borel  on  this  point,  but  to 
examine  the  principle  of  the  question. 

He  desires  to  declare  first  of  all  that  he  cannot  approve  of  there  being 
created,  as  has  been  said,  a  premium  on  neutrality.  As  Lord  Reay  said,  the 
neutral  who  resides  in  an  invaded  territory  has  no  right  to  privileged  treatment, 
and  any  special  position  which  may  be  granted  him  will  be  due  only  to  the 
grace  of  the  invader.  We  shall  have  to  examine  the  question  anew  in  the  course 
of  the  discussion  of  the  articles. 

It  is  the  provisions  of  Article  62  which  it  is  important  now  to  state 
precisely.  Here  is  a  neutral  subject  who  enters  the  service  of  a  belligerent. 
What  shall  be  the  consequence  of  this  act?  It  seems  to  be  indicated  by  what 
Colonel  Borel  has  said :  he  shall  be  treated  merely  as  an  enemy,  neither  better 
nor  worse.  But  there  is  another  point  to  be  considered  in  the  German  proposi- 
tion. If  we  designate  the  belligerents  by  the  letters  A  and  B  and  the  neutral 
by  the  letter  C,  let  us  suppose  that  one  of  the  ressortissants  of  the 
[197]  neutral  has  entered  the  service  of  belligerent  A.  His  position  with 
respect  to  belligerent  B  is  clear,  he  shall  be  treated  as  an  enemy;  but 
how  shall  he  be  considered  with  regard  to  belligerent  A?  It  is  said  that  he 
shall  likewise  be  considered  with  respect  to  the  latter  as  being  no  longer 
neutral. 

I  admit  this.  But  then  what  shall  be  his  status  as  far  as  concerns  his 
property  situated  on  the  territory  of  belligerent  A?  If  this  property  has  been  the 
object  of  more  favorable  treatment,  why  should  the  fact  of  his  enlistment  in  the 
ranks  of  belligerent  A  involve  a  change  of  treatment,  as  if  the  latter  were  punish- 
ing him  for  it?    This  would  not  be  logical. 

It  seems,  therefore,  that  it  is  sufficient  to  change  the  position  of  neutral 
C  with  respect  to  belligerent  B  against  whom  he  has  taken  up  arms. 

His  Excellency  Baron  Marschall  von  Bieberstein  presents  a  few  observa- 
tions regarding  the  explanation  of  Mr.  Louis  Renault. 

He  is  of  opinion  that  the  legal  conception  of  neutrality  is  absolute:  one  is 
neutral  or  one  is  not.  Consequently,  in  a  war  between  States  A  and  B  the 
subject  of  State  C,  who  enters  the  military  service  of  State  A,  loses  his  neutral 
character  not  only  with  respect  to  State  B  but  also  with  respect  to  State  A, 
which  enrolls  him  in  its  service  and  pays  him.  He  loses  the  privileges  of  neu- 
trality. He  should  take  this  into  consideration  before  having  himself  enrolled. 
.  His  Excellency  Mr.  A.  Beernaert  shares  the  opinion  expressed  by  Mr. 
Louis  Renault;  but  the  Swiss"  wording  appears  to  him  to  remove  all  difficul- 
ties as  to  form  and  substance.  The  German  wording  did  not  regulate  the  situa- 
tion of  the  neutrals  in  case  of  violation  of  neutrality.  The  Swiss  wording  con- 
veys exactly  the  idea  by  which  this  Article  is  inspired,  and  in  perfectly  correct 
terms. 
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His  Excellency  Baron  Marshall  von  Bieberstein  declares  that  he  accepts 
the  Swiss  amendment.1 

The  President  having  indicated  that  the  discussion  remained  open  on  the 
new  part  of  this  amendment,  Mr.  Pierre  Hudicourt  asks  for  explanations  of 
paragraph  a  regarding  hostile  acts. 

Article  62,  he  says,  states  two  series  of  causes  which  make  neutrals  lose 
the  privileges  of  neutrality.  Paragraph  b  is  defined,  although  in  a  negative 
form,  in  Article  63 ;  while  paragraph  a,  with  the  words  "  hostile  acts,"  remains 
rather  vague  and  might,  in  my  opinion,  open  the  door  to  arbitrary  interpreta- 
tion, for  it  is  difficult  to  distinguish  "  an  act  in  favor  of  one  belligerent  party  " 
which  is  not  at  the  same  time  "  hostile  "  to  the  other  belligerent  party. 

I  should  like,  therefore,  to  know  whether  in  the  vagueness  of  the  expres- 
sion "hostile  act"  would  not  be  embraced,  for  example,  the  act  of  a  journalist 
in  publishing  unfavorable  comments  on  the  war  which  one  belligerent  party 
might  consider  as  a  hostile  act.    I  am  opposed  to  such  an  interpretation. 

His  Excellency  Mr.  Carlin  believes  that  he  can  reassure  the  delegate  of 
Haiti.  According  to  Mr.  Carlin  there  can  be  no  doubt  as  to  the  case  which 
is  troubling  Mr.  Hudicourt.  Such  a  case  can  clearly  not  be  interpreted  as  a 
hostile  act. 

An  exchange  of  views  takes  place  on  this  subject  between  the  President 
and  his  Excellency  Mr.  Beernaert.  They  recognize  that  the  expression  "  hostile 
acts  "  presents,  indeed,  a  certain  vagueness,  although  it  is  defined  by  Article  64 
to  which  the  German  and  Swiss  texts  refer,  but  that  in  the  case  foreseen  by 
Mr.  Hudicourt  it  can  give  no  cause  for  doubt. 

His  Excellency  Mr.  Leon  Bourgeois  desires  to  satisfy  the  fears  manifested 
on  the  part  of  Mr.  Hudicourt  concerning  newspaper  publications. 
[198]   It  is  evident  that  the  publiction  of  comments,  even  unfavorable,  cannot 
be  considered  by  one  of  the  belligerent  parties  as  a  hostile  act. 

The  only  act  which  could  be  referred  to  would  be  the  publication  of  mili- 
tary information  of  a  nature  to  enlighten  one  of  the  belligerent  parties  as  to 
the  operations  of  the  adversary.  But  it  does  not  seem  necessary  to  establish 
a  distinction  on  this  subject  in  the  text  at  present  under  discussion.  The  point 
was  to  state  the  question  clearly,  as  has  just  been  done  in  the  course  of  this 
exchange  of  views,  which  has  dispelled  the  apprehensions  of  the  delegate  of 
Haiti  by  showing  that  there  could  be  nothing  to  fear  for  newspaper  comments. 

Colonel  Borel  thinks  that  the  objections  made  to  the  ambiguity  of  the  words 
"  hostile  acts "  might  be  taken  into  account  by  replacing  them  with  a  more 
precise  expression.  In  short,  it  can  scarcely  be  a  question  of  any  acts  but  those 
punishable  by  the  laws  of  the  belligerent  State,  and  use  might  perhaps  be  made 
of  the  words  "  acts  punishable  by  the  penal  law  of  the  belligerent  State  against 
which  they  are  directed."  That  is  a  point  which  might  recommend  itself  to 
the  examination  of  the  committee. 

The  President  having  asked  if  it  was  considered  necessary  to  take  a  special 
vote  on  the  new  paragraph  contained  in  the  Swiss  amendment,  no  one  objects 
to  its  being  referred  immediately  to  the  committee  without  a  preliminary  vote. 

The  President  passes  to  Article  63,  which  he  reads: 

1  Annex  38. 
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Article  63 

The  following  acts  shall  not  be  considered  as  committeed  in  favor  of  one  of  the 
belligerent  parties  in  the  sense  of  Article  62,  letter  b: 

a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerent  parties,  so  far  as 
these  supplies  or  loans  do  not  come  from  enemy  territory  or  territory  occupied  by  the 
enemy. 

b)  Services  rendered  in  matters  of  police  or  civil  administration. 

He  thinks  it  well  to  ask  the  German  delegation  to  be  kind  enough  to  give 
an  explanation  of  its  wording  with  reference  to  loans. 

Major  General  von  Giindell  explains  that  in  Article  63  the  German  delega- 
tion has  had  in  view  the  case  of  ressortissants  of  a  neutral  State  residing  in 
the  territory  of  belligerent  A  and  furnishing  supplies  to  the  other  belligerent  B. 
They  cannot  be  authorized  to  do  so  except  in  case  the  merchandise  does  not 
come  from  the  territory  of  belligerent  A. 

Neither  can  they  subscribe  to  a  loan  issued  by  belligerent  B. 

His  Excellency  Mr.  A.  Beernaert  considers  it  necessary  to  be  very  clear  in 
such  a  matter.  If  a  banker  residing  on  territory  occupied  by  belligerent  A  sub- 
scribes to  a  loan  issued  by  belligerent  B,  how  should  the  clause  of  paragraph  a, 
which  provides  that  a  loan  must  not  come  from  the  territory  occupied  by  the 
enemy,  be  interpreted?  Does  it  refer  to  the  sending  of  the  funds  or  of  the 
subscription  ? 

The  President  believes  that  it  will  be  necessary  to  modify  the  wording  with 
a  view  to  answering  the  remark  of  his  Excellency  Mr.  Beernaert,  which  will 
be  taken  into  consideration  by  the  committee  to  which  Article  63  is  referred. 

He  then  passes  to  Chapter  II  of  the  German  draft,  entitled  "Services 
rendered  by  neutral  persons,"  and  reads  Article  64,  as  well  as  the  Austro- 
Hungarian  amendment  to  the  second  paragraph: 

[199]  Article  64  (German  text)  Austro-Hungarian  Amendment1 

Belligerent  parties  shall  not  ask  The  last  sentence  of  the  second 
neutral  persons  to  render  them  war  paragraph  might  be  worded  as  follows : 
services,  even  though  voluntary.  Services   of   a   religious   or   sanitary 

The    following   shall    be   considered     nature  are  excepted,  and  those  which 
as  war  services :  Any  assistance  by  a     pertain  to  the  domain  of  the  sanitary 
neutral  person  in  the  armed  forces  of     police,  as  well  as  all  services  rendered 
one  of  the  belligerent  parties,  in  the     by  neutrals  in  the  interest  of  internal 
character  of  combatant  or  adviser,  and,     order, 
so  far  as  he  is  placed  under  the  laws, 
regulations  or  orders  in  effect  by  the 
said  armed  force,  of  other  classes  also, 
for  example,  secretary,  workman,  cook. 
Services  of  an  ecclesiastical  and  sani- 
tary character  are  excepted. 

Major  General  Baron  Giesl  von  Gieslingen  explains  that  the  object  of  the 
amendment  proposed  by  the  Austro-Hungarian  delegation  *  is  simply  to  add  a 
useful  and  necessary  complement  to  the  last  sentence  of  the  German  text  with 
a  view  to  extending  the  exceptions  conformably  to  the  idea  contained  in  par? 
graph  b  of  Article  63. 

1  Annex  37. 


FIFTH  MEETING,  JULY  26,  1907  195 

Major  General  von  Giindell  furnishes  some  explanations  as  to  the  wording 
of  Article  64.  The  second  paragraph  defines  war  services.  The  last  sentence 
deals  with  exceptions. 

So  far  as  concerns  the  latter  he  will  take  the  liberty  of  dividing  in  two 
the  Austro-Hungarian  amendment,  and  of  asking  that  the  division  be  made 
after  the  words  "services  of  a  religious  or  sanitary  nature  are  excepted."  He 
will  have  no  objection  to  accepting  this  first  part  but  the  second  appears  useless 
to  him  for  it  does  not  refer  to  war  services  but  to  services  of  a  purely  civil 
nature. 

Mr.  Louis  Renault  believes  that  Articles  64  and  65,  which  cannot  be 
separated  in  the  discussion,  raise  a  very  serious  question  of  principle  outside 
of  any  question  of  wording. 

The  question  before  us  is  the  situation,  as  concerns  war  services,  of  bel- 
ligerent parties  and  neutral  Powers  with  respect  to  neutral  persons.  According 
to  the  terms  of  the  first  paragraph  of  Article  64,  belligerents  must  not  accept 
these  services.  On  the  other  hand,  Article  65  imposes  upon  neutral  Powers  the 
obligation  of  forbidding  their  ressortissants  to  render  them.  Such  are  the  two 
aspects  of  the  question. 

Under  these  conditions  the  French  delegation  cannot  accept  the  viewpoint 
of  the  German  delegation.  We* admit,  in  fact,  says  Mr.  Louis  Renault,  that 
neutrals  can  freely  enlist  and  that  the  belligerents  can  accept  their  services  with- 
out the  neutral  State,  whose  ressortissants  they  are,  being  under  obligation  to 
prevent  them  from  so  doing.  The  consequence  of  this  right  will  naturally  be 
their  complete  assimilation  to  the  soldiers  of  the  belligerent.  ij 

It  remains  no  less  evident  that  the  exercise  of  the  sovereignty  of  a  neutral 
State  permits  it  to  prevent  its  ressortissants  from  taking  service  in  the  armed 
force  of  a  belligerent;  but  it  is  not  obliged  to  do  so.  The  only  thing  that  can 
be  required  of  a  neutral  State  is  that  it  shall  not  make  it  easy  for  them  in  this 
respect  by  allowing  on  its  territory  the  formation  of  corps  of  combatants  or  the 
opening  of  recruiting  agencies.  These  cases  are  provided  for  by  Article  2  of 
the  French  propostion  relative  to  the  rights  and  duties  of  neutrals  on 
[200]  land  *  which  has  been  discussed  in  the  preceding  meeting.  But  outside 
of  these  limits  the  neutral  State  cannot  be  held  to  control  the  actions  of 
its  subjects,  though  it  is  able  to  claim  from  their  enrollment  whatever  conse- 
quences it  will  by  reason  of  its  internal  legislation,  which  in  certain  countries 
provides  loss  of  nationality  in  such  a  case.  The  absolute  duty  incumbent  on  the 
neutral  State  lies  in  the  observance  of  strict  impartiality  with  respect  to  the 
belligerents.  • 

An  example  taken  from  French  law  may  perhaps  be  usefully  cited  in  sup- 
port of  this  argument:  A  French  subject  loses  the  character  of  a  Frenchman 
only  if  he  takes  service  in  the  ranks  of  a  foreign  army  without  authorization 
of  the  Government.  It  results  from  this  that  the  French  Government  would 
fail  in  impartiality  if  it  authorized  the  enlistments  of  its  ressortissants  in  the 
army  of  one  belligerent  but  not  in  that  of  the  adversary  because  it  would  deter 
them  in  the  second  case  by  the  fear  of  losing  their  nationality.  Moreover,  this 
impartiality  must  not  be  merely  apparent,  as  would  be  the  case  even  if  the 
authorizations  were  accorded  indiscriminately  in  regard  to  the  two  belligerents, 
for,  by  reason  of  the  currents  of  sympathy  which  always  manifest  themselves 
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in  favor  of  one  of  them,  they  could  not  be  on  the  same  footing,  this  solution 
having,  besides,  the  serious  disadvantage  of  making  the  ressortissants  of  a 
State  liable  to  be  fighting  in  the  ranks  of  two  enemy  armies. 

In  addition  to  this  duty  of  absolute  impartiality  and  the  prohibition  of  ac- 
cording its  ressortissants  any  facilities  for  participating  in  hostilities,  it  does  not 
seem  that  the  neutral  State  can  be  obliged  to  exercise  separately  over  the  latter 
a  constant  surveillance,  which  could  be,  moreover,  only  illusory.  And  on  the 
other  hand  one  cannot  deny  that  a  belligerent  is  acting  lawfully  in  accepting 
services  for  which  he  will  assume  the  responsibility. 

The  President  agrees  with  Mr.  Louis  Renault  in  stating  that  Articles  64 
and  65  of  the  German  proposition  are  connected  with  Article  2  of  the  French 
proposition,  and  he  thinks  the  committee  will  have  to  examine  them  together. 
Consequently,  he  reads  Article  65. 

Article  65 
Neutral  Powers  are  bound  to  prohibit  their  ressortissants  from  engaging  to  perform 
military  service  in  the  armed  force  of  either  of  the  belligerent  parties. 

His  Excellency  Mr.  van  den  Heuvel  takes  up  again  the  observations  of  Mr. 
Louis  Renault.  He  declares  that  the  solutions  proposed  by  the  German  delega- 
tion to  the  two  questions  now  being  discussed,  as  they  are  set  forth  in  Articles 
64  and  65,  do  not  appear  acceptable  to  the  delegation  of  Belgium. 

The  first  paragraph  of  Article  64  states  two  propositions,  of  which  the 
first  is  perfectly  just,  but  the  second  appears  inacceptable.  The  first  forbids 
belligerents  to  demand  war  services  of  neutral  persons,  it  forbids  them  to  exercise 
any  compulsion  against  these  persons  with  a  view  to  obtaining  combatant  services. 
To  this  provision  there  can  be  no  objection.  But  according  to  the  terms  of  the 
second  proposition,  which  are  incidentally  formulated  in  the  same  paragraph,  bel- 
ligerents may  not  accept  these  services  of  neutral  persons  even  though  they  are 
freely  and  voluntarily  offered  by  the  latter.  This  is  going  too  far;  such  a  general 
and  absolute  prohibition  arbitrarily  limits  the  authority  of  the  belligerent  while  at 
the  same  time  infringing  the  right  of  individual  liberty  of  the  neutrals. 

In  the  second  place,  Article  65  declares  that  neutral  States  are  bound  to 
prohibit  their  ressortissants  from  enlisting  in  the  ranks  of  the  belligerents. 
[201]  What  does  this  mean?  Does  it  mean  that  they  are  to  prevent  their  depar- 
ture from  the  country  or  inflict  punishment  upon  them,  either  civil,  as  the 
loss  of  nationality,  or  repressive,  as  fine  or  imprisonment?  But  the  question  of 
departure  from  the  country  has  already  been  examined.  The  subcommission  ap- 
peared to  admit  without  objection  the  principle  set  forth  in  the  second  paragraph 
of  Article  2  of  the  French  proposition,  according  to  which  "  the  responsibility  of 
a  neutral  State  is  not  engaged  by  the  fact  of  certain  of  its  citizens  crossing  the 
frontier  to  offer  their  services  to  one  of  the  belligerents,"  and  as  to  the  penalties 
for  enlistment  in  the  foreign  country  it  would  be  neither  just  nor  practical  to 
prescribe  them  in  an  absolute  manner.  If  it  is  a  question  of  a  few  individuals 
their  case  can  present  no  danger.  If,  on  the  contrary,  the  case  arises  of  an 
attempted  passage  en  masse  across  the  frontier  of  the  neutral  State,  the  latter 
will  consider  the  situation  and  will  take  freely,  but  in  a  uniform  manner,  all  the 
measures  which  the  circumstances  seem  to  it  to  make  necessary.  These 
eventualities  have  already  been  examined  in  the  course  of  the  preceding  meeting. 

To  sum  up,  the  Belgian  delegation  does  not  believe  that  there  is  any  occasion 
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for  formally  forbidding  belligerents  to  accept  the  services  of  neutrals  or  for 
obliging  neutral  States  to  lay  down  absolute  prohibitions  on  this  subject  with 
respect  to  their  ressortissants.  It  feels  that  it  is  necessary,  in  principle,  to  main- 
tain for  each  the  liberty  of  acting  according  to  the  circumstances. 

The  President  calls  attention  to  the  fact  that  Article  2  of  the  French  proposi- 
tion, to  which  his  Excellency  Mr.  van  den  Heuvel  referred,  has  not  yet  been 
voted.  He  recalls  that  it  will  be  submitted  to  the  committee  at  the  same  time 
as  Articles  64  and  65. 

His  Excellency  Baron  Marschall  von  Bieberstein  recognizes  that  there  are 
two  sides  to  this  question.  The  German  proposition  constitutes  only  an  attempt 
to  prevent  the  disputes  which  might  arise  from  the  fact  of  the  presence  of  neutral 
subjects  in  the  armies  of  the  belligerents.  I  admit,  he  says,  that  it  would  not  be 
possible  for  the  neutral  State  to  prevent  its  subjects,  by  Draconian  methods,  from 
enlisting  in  the  service  of  such  or  such  a  belligerent.  It  is  not  a  question,  there- 
fore, of  imposing  upon  it  the  duty  of  examining  into  the  aims  of  each  person 
who  crosses  the  frontier.  But  one  might  imagine  the  case  where  thousands  of 
neutral  ressortissants  come  to  enlist  voluntarily  in  the  ranks  of  one  of  the  bel- 
ligerent armies.  Even  if  the  neutral  Government  should  do  nothing  to  encourage 
its  subjects  to  commit  such  acts,  the  other  belligerent  would  not  fail  to  tell  it 
very  frankly  its  opinion  on  this  subject  and  would  claim  the  consequences  of  what 
it  might  regard  as  an  infraction  of  the  rules  of  neutrality. 

Colonel  Borel  did  not  oppose  Article  64  because  if  it  is  desired  to  succeed 
in  excluding  all  services,  even  voluntary,  on  the  part  of  neutral  persons,  the  only 
means  of  doing  so  lies  in  an  engagement  on  the  part  of  the  belligerents  them- 
selves, as  is  stipulated  in  Article  64. 

Article  65,  on  the  contrary,  raises  very  just  objections.  It  cannot  stand 
if  Article  64  is  rejected ;  it  appears  absolutely  superfluous  if  this  article  is  main- 
tained. Moreover,  and  this  is  its  greatest  fault,  the  measure  it  is  intended  to 
decree  is  entirely  devoid  of  force.  Even  if  the  neutral  State  wished  to  prevent  its 
ressortissants  from  serving  in  the  ranks  of  one  of  the  belligerents,  how  could 
it  do  so  with  respect  to  its  ressortissants  who  live  not  in  its  own  territory  but  in 
the  territory  of  one  or  the  other  of  the  belligerent  States?  One  cannot  ask  a 
State  to  decree  an  interdiction  devoid  of  real  sanction  and  whose  non-observance 
would  be  prejudicial  to  its  authority.  At  the  most  it  could  refrain  from  accord- 
ing its  ressortissants  positive  authorization  to  enter  the  service  of  one  or  the  other 

of  the  belligerents. 
[202]  His  Excellency  Lord  Reay  shares  the  opinion  of  Mr.  Louis  Renault 
and  his  Excellency  Mr.  van  den  Heuvel.  He  wishes  to  recall  the  fact  that 
the  English  law,  by  the  terms  of  Article  4  of  the  Foreign  Enlistment  Act,  forbids 
British  subjects  to  accept  or  to  consent  to  accept  without  permission  of  His 
Majesty,  within  his  domains  or  outside  of  the  same,  any  commission  or  engage- 
ment in  the  military  or  naval  service  of  a  foreign  State  which  is  at  war  with 
another  foreign  State  at  peace  with  His  Majesty. 

If  a  British  subject  or  even  a  person  not  a  British  subject  residing  in  the 
domains  of  His  Majesty,  induces  another  to  accept  such  a  commission  or  engage- 
ment, this  act  shall  be  considered  as  a  crime  and  shall  be  punishable  by  fine  and 
imprisonment,  even  penal  servitude,  if  the  court  to  which  the  case  shall  be  sub- 
mitted judges  it  necessary. 

Although  the  interdiction  demanded  by  the  German  proposition  results  from 
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the  British  law,  his  Excellency  Lord  Reay  nevertheless  considers  that  there  is  no 
need  to  formulate  a  conventional  obligation  in  this  respect.  Such  an  interdiction 
can  result  from  an  act  of  sovereignty  but  not  from  stipulations  within  the 
domain  of  international  law. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  observes 
that  in  the  course  of  the  present  discussion  the  question  has  always  been  of 
neutral  persons  who  take  service  in  the  ranks  of  one  of  the  belligerent  parties. 
It  is  necessary  also  to  consider  the  case  of  those  who  are  already  in  this  service 
by  reason  of  engagements  made  prior  to  the  opening  of  hostilities.  He  calls  the 
attention  of  the  subcommission  to  the  difficulties  and  even  dangers  which  such 
cases  might  present  for  the  neutral  States. 

His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  yet  believe  it  his  duty  to 
express  an  opinion  either  for  or  against  the  theoretical  logic  of  the  German  propo- 
sition. He  desires  only  to  formulate  this  consideration :  the  admission  of  res- 
sortissants  of  a  neutral  State  into  the  army  of  a  belligerent  is  not  a  very 
desirable  thing,  since  this  admission  might  involve  the  introduction  of  elements 
little  to  be  recommended  in  a  regularly  constituted  army ;  and  that,  without 
reference  to  the  question  of  the  discipline  and  cohesion  of  the  said  army. 

One  cannot,  however,  consider  the  casual  admission  of  neutrals  into  a 
regular  army  as  contributing  to  the  encouragement  of  humanitarian  practices 
on  the  battlefields,  and  all  the  more  so  when  one  takes  account  of  the  fact  that 
war  often  breaks  out  in  less  civilized  regions  than  those  we  ordinarily  see. 

Brigadier  General  Davis  asks  permission  to  add  a  few  words  to  the  discussion 
for  the  information  of  the  subcommission,  and  reads  the  following  observations : 

A  law  of  the  United  States  approved  by  the  President  in  1818 — nearly 
eighty-nine  years  ago — contains  the  following  penal  provisions : 

Every  person  who,  within  the  territory  or  jurisdiction  of  the  United 
States,  enlists  or  enters  himself,  or  hires  or  retains  another  person  to  enlist 
or  enter  himself,  or  to  go  beyond  the  limits  or  jurisdiction  of  the  United 
States  with  intent  to  be  enlisted  or  entered  in  the  service  of  any  foreign 
prince,  state,  colony,  district,  or  people,  as  a  soldier,  or  as  a  marine  or  sea- 
man, on  board  of  any  vessel  of  war,  letter  of  marque,  or  privateer,  shall 
be  deemed  guilty  of  high  misdemeanor,  and  shall  be  fined  not  more  than  one 
thousand  dollars,  and  imprisoned  not  more  than  three  years.  (Section 
5282,  R.  S.) 

[203]  That  is  to  say,  a  national  or  a  ressortissant  of  the  United  States  who  goes 
abroad  with  the  intention  of  entering  the  military  service  of  a  belligerent 
or  who  persuades  another  to  do  so,  becomes  guilty  of  a  crime  for  which  he  is  liable 
to  a  fine  of  $1,000  and  imprisonment  for  three  years. 

This  law  has  been  put  to  the  proof  by  practice  in  the  United  States  for  almost 
a  century.  It  has  been  applied  on  many  occasions  and  has  constituted  a  strong 
support  in  the  maintenance  of  the  neutral  position  of  the  United  States  Gov- 
ernment. 

A  law  such  as  I  have  just  submitted  to  the  consideration  of  the  Commission, 
and  which  has  been  favorably  received  by  a  people  feeling  keenly  any  restriction 
of  individual  liberty  of  movement  or  occupation,  can  very  well  receive  your  atten- 
tion at  this  moment. 

His  Excellency  Mr.  Nelidow  offers  some  remarks  respecting  Articles  64 
and  65. 
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So  far  as  concerns  the  first  paragraph  of  Article  64,  he  believes  that  there 
can  be  only  an  apparent  contradiction  in  its  terms,  providing  for  the  interdiction 
of  asking  neutral  persons  to  render  war  services,  even  though  voluntary.  The 
word  "  asking  "  is  used  in  the  sense  of  exacting,  and  it  means  here  that  if  a  war 
breaks  out,  a  belligerent  cannot  force  the  neutrals  who  are  already  engaged  in  its 
service  to  take  part  in  hostilities. 

As  to  Article  65,  he  does  not  consider  its  wording  contrary  to  the  prin- 
ciples set  forth  by  Mr.  Louis  Renault  and  Lord  Reay  relative  to  the  rights 
and  independence  of  neutral  States,  for  the  question  is  simply  whether  the  latter 
have  or  have  not  laws  to  sanction  the  interdictions  which  they  must  cause  to  be 
respected  by  their  subjects. 

Mr.  Pierre  Hudicourt  reads  the  following  declaration: 

The  Republic  of  Haiti  has  the  honor  to  declare  that  it  cannot  assume  the 
obligation  of  preventing  its  citizens  from  enrolling  under  the  flag  of  a  belligerent, 
because  individual  liberty  is  guaranteed  by  its  domestic  legislation,  and  that  the 
Government  reserves  the  right  to  take  whatever  measures  the  circumstances 
would  require  in  regard  to  its  citizens  who  might  take  service  in  a  foreign  country 
without  its  consent. 

His  Excellency  Rechid  Bey  desires  to  call  the  attention  of  the  subcom- 
mission  to  the  purpose  of  the  Conference  which  is  to  diminish  as  much  as  possible 
the  chances  of  war.  From  this  point  of  view  it  would  seem  very  desirable  that 
the  neutral  States  should  be  obliged  to  forbid  their  ressortissants  to  take  part  in 
hostilities. 

Major  General  Baron  Giesl  von  Gieslingen  declares  that  the  Austro- 
Hungarian  delegation  supports  the  principle  of  the  German  proposition. 

So  far  as  concerns  the  wording  of  the  last  sentence  of  Article  64,  he  desires 
merely  to  call  attention  to  the  fact  that  the  Austro-Hungarian  amendment  tended 
only  to  broaden  its  meaning  by  indicating  that  if,  for  example,  belligerents  should 
find  in  a  town  a  civil  officer  such  as  a  burgomaster  invested  with  public  duties, 
it  would  be  well  to  retain  him. 

The  President  announces  that  the  question  will  be  examined  by  the  com- 
mittee of  examination. 

His  Excellency  Mr.  Leon  Bourgeois  considers  that  according  to  the  explana- 
tions which  his  Excellency  Baron  Marschall  von  Bieberstein  has  been  so  good 
as  to  give  to  the  subcommission  on  the  subject  of  the  German  proposition  there 
can .  be  only  an  apparent  contradiction  between  the  two  questions  be- 
fore us. 

What  concerns  the  German  delegation  is  the  fact  that  the  subjects  of  a 
neutral  State  might  cross  its  frontier  en  masse  to  go  into  the  service  of 
[204]  one  or  the  other  of  the  belligerents.  But  does  it  think  that  such  a  sup- 
position can  be  realized  without  the  neutral  State's  being  a  party  to  this 
levee  en  masse?  Just  as  individual  passages  are  difficult  and  even  impossible  of 
control,  so  are  passages  en  masse  impracticable  without  a  preliminary  organization 
which  would  engage  the  responsibility  of  the  neutral  State.  This  is  what  Article  2 
of  the  French  proposition  relative  to  the  rights  and  duties  of  neutrals  on  land 
provided  for  in  establishing  a  distinction  between  the  two  cases.  As  Mr.  Louis 
Renault  said,  we  consider  that  the  neutral  State  may  be  required  not  to  accord 
any  facilities  to  a  belligerent  by  allowing,  for  the  benefit  of  the  latter,  the  estab- 
lishment of  enlistment  bureaus  on  its  own  territory  or  the  operation  of  recruiting 
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agencies.  The  French  proposition  is  in  accord  with  the  Belgian  proposition  on 
this  point. 

But  there  is  one  principle  that  we  must  not  lose  sight  of, — that  is  that  the 
right  of  neutrals  is  primordial.  War,  indeed,  is  the  exception.  Peace  is  the 
common  right.  It  is  therefore  our  special  duty  to  make  the  neutrals'  right  of 
sovereignty  prevail  and  to  safeguard  as  far  as  possible  their  tranquillity  and 
liberties,  which  the  interest  of  the  belligerents  must  not  infringe,  however  worthy 
of  consideration  it  may  be. 

The  germ  of  the  discussion  lies  in  the  fact  that  one  can  impose  upon  neutrals 
only  "  obligations  not  to  act "  but  not  "  obligations  to  act,"  from  which  might 
arise  the  possibility  of  an  exercise  of  constraint  over  them  on  the  part  of  the 
belligerents. 

If  accord  is  well  established  on  this  principle  the  consequences  will  follow 
quite  naturally :  according  to  French  law,  for  example,  it  will  not  be  permitted 
to  accord  authorization  to  render  services  to  one  only  of  the  belligerents  to  the 
exclusion  of  his  adversary,  just  as  the  interdictions  of  the  English  law,  cited  by 
Lord  Reay,  cannot  be  raised  in  favor  of  one  of  them. 

We  believe  we  should  maintain  with  respect  to  the  neutrals  only  this  nega- 
tive obligation  not  to  favor  any  of  the  belligerents  and  not  to  depart  from  a 
strict  impartiality  with  regard  to  them.  If  we  should  go  further  we  would  risk 
being  accused  of  infringing  the  sovereignty  of  the  neutral  States  and  of  going 
against  the  purpose  of  the  Conference,  of  which  his  Excellency  Rechid  Bey  just 
now  spoke,  for  in  introducing  into  the  texts  we  are  preparing  at  this  moment 
clauses  difficult  of  observance  we  might  prepare  the  way  for  disputes  of  inter- 
pretation in  the  future.  The  first  delegate  of  Germany  will  certainly  agree  with 
us  in  recognizing  that  we  must  do  everything  to  ward  off  this  danger. 

The  President  states  that  the  subcommission  has  a  week  in  which  to  find  a 
satisfactory  formula.    Therefore,  the  vote  is  postponed  to  the  next  meeting. 

The  meeting*  adjourns  at  12:30  o'clock. 
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His  Excellency  Mr.  T.  M.  C.  Asser  presiding. 

The  meeting  opens  at  10 :  45  o'clock. 

The  President  asks  if  anyone  has  any  observations  to  make  on  the  subject 
of  the  minutes  of  the  preceding  meeting,  the  first  proof  of  which  has  been  printed 
and  distributed. 

Major  General  von  Giindell  points  out  that  a  mistake  has  crept  into  the 
second  paragraph  of  his  explanations  relative  to  Article  63  of  the  German  propo- 
sition.1 This  makes  him  say  the  contrary  of  what  he  did  say.  He  explained  that 
in  Article  63  the  German  delegation  had  had  in  view  the  case  of  ressortissants 
of  a  neutral  State  residing  in  the  territory  of  belligerent  A  and  furnishing  supplies 
to  the  other  belligerent  B.  They  cannot  be  authorized  to  do  so  except  in  case  the 
merchandise  does  not  come  from  the  territory  of  belligerent  A.  "Neither  can 
they  subscribe  to  a  loan  issued  by  belligerent  B." 

The  President  announces  that  note  will  be  taken  of  this  observation  in  the 
second  proof  of  the  minutes  of  July  26,  and  he  declares  them  adopted  under  this 
reservation. 

His  Excellency  Count  Tornielli:  Mr.  President,  I  request  the  floor  not  for 
the  purpose  of  entering  into  the  debate  which  is  on  the  order  of  the  day  for  this 
meeting,  but  to  inform  your  Excellency  that  on  the  occasion  of  the  examination, 
concluded  yesterday,  of  the  draft  convention  proposed  by  the  British  delegation 
on  the  rights  and  duties  of  neutral  States  in  case  of  naval  war  it  was  recognized 
that  the  provision  of  the  first  article  of  the  said  project  ought  preferably  to  have 
been  submitted  to  the  study  and  deliberations  of  the  subcommission  over  which 
you  preside.    The  article  is  thus  worded : 

A  neutral  State  is  bound  to  take  measures  to  preserve  its  neutrality  only 
after  it  has  received  from  one  of  the  belligerents  a  notification  of  the  com- 
mencement of  the  war. 

The  second  subcommission  of  the  Third  Commission  has  decided  to  refer  this 
article  to  the  second  subcommission  of  the  Second  Commission,  which  has  on  its 

program  "  The  Opening  of  Hostilities." 

[206]  In  mentioning  this  decision  to  your  Excellency  I  ask  you  to  be  so  good  as 

to  place  on  record  the  communication  I  have  just  had  the  honor  to  make. 

The  President  records  the  communication  of  Count  Tornielli  and  announces 

that  Article  1  of  the  draft  convention  proposed  by  the  British  delegation  on  the 

rights  and  duties  of  neutral  States  in  naval  war,2  shall  be  put  at  the  end  of  the 

1  Annex  36;  also  ante,  fifth  meeting,  p.   193  [198]. 
'  Vol.  iii,  Third  Commission,  annex  44. 
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order  of  the  day  for  the  next  meeting.  He  declares  then  that  the  discussion  is  opened 
on  Chapter  II  of  the  German  draft  concerning  "  services  rendered  by  neutral  per- 
sons," '  and  the  amendments  relative  thereto.  He  recalls  that  in  the  preceding 
meeting  the  discussion  had  borne  simultaneously  on  the  two  Articles  64  and  65. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  asks 
permission  to  make  some  observations  on  Article  64. 

At  first  I  believed,  he  says,  like  the  delegation  of  Belgium,  that  in  general 
this  proposition  was  just  in  forbidding  belligerents  to  require  neutral  persons,  or 
rather  the  subjects  of  a  neutral  State,  to  render  them  war  services. 

I  thought  that  the  only  purpose  in  view  was  to  prohibit  the  belligerent  parties 
from  forcing  these  persons,  if  any  might  chance  to  be  in  the  theater  of  war, 
to  fight  in  their  ranks  or  render  them  other  services.  Laying  aside  the  practical 
difficulty  for  the  belligerent  of  knowing  whether  he  will  have  really  to  deal  with 
a  neutral  person,  the  juridical  reason  for  creating  a  privilege  for  neutrals  who  are 
for  their  own  profit  voluntarily  established  in  an  occupied  country,  and  the 
contrast  which  seems  to  exist  between  the  constraint  and  the  consent  expressed 
by  the  last  two  words  of  this  paragraph,  it  seemed  that  the  paragraph  might  be 
accepted  without  too  much  disadvantage. 

But  after  the  observation  that  I  had  made  in  the  meeting  of  July  26  to  the 
effect  that  in  the  course  of  the  discussion  the  question  has  always  been  of  neutral 
persons  who  take  service  in  the  ranks  of  one  of  the  belligerent  parties,  but  not 
of  those  who  are  already  there,  the  honorable  President  of  the  Conference,  Mr. 
Nelidow,  gave  to  this  paragraph  the  explicit  interpretation  that  the  word 
"  asking  "  is  used  in  the  sense  of  exacting  and  that  it  means  here  that  if  a  war 
breaks  out  a  belligerent  cannot  force  the  neutrals  who  are  already  engaged  in  its 
service  to  take  part  in  hostilities. 

If  that  is  truly  the  meaning  of  the  German  proposition  it  would  be  impossible 
for  the  delegation  of  the  Netherlands  to  accept  it. 

First,  it  has  not  been  able  to  find  the  "  juridical  ratio  "  for  such  a  rule. 
How  can  it  be  or  become  right  for  an  individual,  free  to  do  what  he  will,  who 
voluntarily  enlists  in  military  service,  to  be  able  to  get  out  of  this  service  and 
even  be  forced  not  to  perform  it,  just  at  the  time  this  service  becomes  necessary 
to  the  State  which  engaged  him.  One  takes  soldiers  in  order  that  they  may  be 
available  in  time  of  war  but  not  that  in  time  of  war  they  may  leave  the  ranks 
and  turn  their  backs  on  one.    That  would  be  illogical. 

But  there  are,  besides,  practical  reasons  which  prevent  our  accepting  the 
proposition.  Our  army  is  one  composed  of  militia  and  a  nucleus  of  non- 
commissioned officers  who  are  all  nationals,  but  we  have  in  addition  a  small 
corps,  a  reserve  of  our  colonial  army.  This  reserve,  like  our  whole  colonial  army, 
is  composed  of  volunteer  enlisted  soldiers,  of  which  some  are  natives,  an  im- 
portant part  our  compatriots,  and  some  foreigners,  as  one  finds  in  nearly  all  the 
armies  of  States  which  have  colonies.  These  are  intrepid  men  loving 
[207]  dangers  like  the  mountain  climbers,  and  as  we  often  have  expeditions  to 
make  they  find  them;  furthermore  they  seek  to  make  a  career,  as  many 
have  done.  Well!  Why  force  the  State  to  do  without  services  for  which  it  has 
such  need  and  restrain  these  persons  from  accomplishing  a  service  which  they 
love  and  have  contracted  for? 

We  cannot  admit  that  the  soldiers  whom  we  feed,  instruct  and  pay  in  order 

1  Annex  36. 
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to  have  them  at  the  moment  of  danger  may  go  away  on  the  day  we  might  need 
them  and  before  their  contract  has  expired. 

The  delegation  of  the  Netherlands  therefore  has  the  honor  to  propose  the 
addition  after  the  first  paragraph  of  another,  thus  worded : 

Not  to  be  included  under  this  rule  are :  ressortissants  of  a  neutral  State 
who,  at  the  time  of  the  outbreak  of  war,  are  found  in  the  ranks  of  the  army 
of  a  belligerent  under  the  terms  of  a  voluntary  enlistment.1 

And  the  delegation  declares  that  if  this  method  or  another  should  not  suffi- 
ciently remedy  the  objections  pointed  out,  it  could  not,  to  its  regret,  adhere  to  the 
said  proposition. 

His  Excellency  Baron  Marschall  von  Bieberstein  recognizes  that  the  expres- 
sion "  war  services  even  though  voluntary,"  has  given  rise  to  some  objections. 
The  fact  that  these  words  could  raise  them  indicates  that  they  are  not  sufficiently 
clear  or  precise.  Under  these  conditions  the  German  delegation  believes  it  should 
withdraw  them,  and  asks  the  subcommission  to  consider  as  the  German  proposi- 
tion the  text  of  Article  64  without  the  words  "  even  though  voluntary."  The 
first  paragraph  will  then  have  to  read  as  follows :  "  Belligerent  parties  shall  not 
ask  neutral  persons  to  render  them  war  services." 

His  Excellency  Mr.  Hagerup  agrees  with  General  den  Beer  Poortugael 
but  hesitates  to  adhere  to  the  amendment  proposed  by  him.  Norway,  indeed, 
like  many  other  States  where  military  service  is  compulsory,  calls  to  the  colors 
not  only  the  nationals  properly  so-called,  that  is  to  say  those  who  are  ressortis- 
sants by  birth  or  by  act  of  naturalization,  but  also  all  those  who  are  domiciled  in 
the  territory ;  in  such  case  the  latter  do  not  profit  by  any  exemption  nor  is  the 
State  obliged  to  take  account  of  their  nationality  by  investigating  whether  they 
are  also  ressortissants  of  another  country.  When  war  breaks  out  a  country  in 
which  the  army  is  thus  organized  cannot  deprive  itself  of  the  services  of  all 
those  who  are  not  its  nationals. 

His  Excellency  Rechid  Bey  declares  that  the  delegation  of  Turkey  supports 
the  amendment  proposed  by  General  den  Beer  Poortugael  but  believes  it  would 
be  better  to  specify  that  it  is  a  question  of  "previous  voluntary  enlistments," 
by  adding  the  word  "previous." 

The  President  remarks  that  it  is  difficult  to  decide  on  the  wording  of  this 
amendment,  which  has  only  just  now  been  brought  to  the  attention  of  the  sub- 
commission,  before  it  has  been  printed  and  distributed.  He  consequently  proposes 
to  refer  it  to  the  committee  and  to  continue  the  general  discussion. 

His  Excellency  Mr.  Hagerup  adds  a  few  words  to  his  preceding  observa- 
tions in  order  to  state  very  precisely  the  question  to  which  they  refer.  He 
asks  if  the  German  delegation  in  its  Article  64  intended  to  refer  to  the  case  in 
which  the  legislation  of  a  State  permits  it  to  exact  military  service  of  foreign 
ressortissants  domiciled  in  its  territory,  and  if  it  considers  that  this  State  should 
disband  this  class  of  soldiers  the  moment  their  services  should  become  war 
services. 

Major  General  von  Gundell  replies  that  if  he  has  fully  understood  the 
explanations  of  his  Excellency  Mr.  Hagerup  there  exists  a  Norwegian  law  which 
imposes  the  obligation  of  military  service  upon  neutral  subjects  domiciled  in 
Norway. 

1  Annex  42. 
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[208]  It  is  indeed  such  a  case  that  the  Gerrnan  proposition  had  reference  to  in 
Article  64,  for  its  very  object  is  to  stipulate  in  the  world  convention  which 
is  now  being  elaborated,  that  it  is  formally  forbidden  to  require  ressortissants  of 
neutral  States  to  render  war  services  even  when  they  are  domiciled  on  the 
territory  of  one  of  the  belligerent  parties. 

His  Excellency  Count  Tornielli  declares  that  the  Italian  delegation  con- 
gratulates the  German  delegation  upon  having  introduced  into  international 
law  the  new  conception  of  a  special  status  for  neutrals.  But  it  thinks  that  the 
suppression  of  Article  65,  demanded  by  the  Swiss  delegation,  also  finds  its 
foundation  in  the  differences  existing  in  the  civil  laws  in  the  matter  of  nationality. 
As  long  as  there  are  persons  who  are  subject  to  the  duties  of  a  double  nationality, 
that  of  the  country  of  origin  and  that  of  the  country  where  they  reside,  the  ques- 
tion of  the  penal  sanction  necessary  to  render  the  application  of  Article  65 
effective  will  present  almost  inextricable  difficulties. 

Colonel  Borel  asks  permission  to  submit  a  question  to  his  Excellency  Mr. 
Hagerup  regarding  the  case  to  which  he  has  just  referred.  It  is  the  custom  to 
stipulate  in  international  treaties  of  establishment  that  foreigners  domiciled  in 
the  territory  of  a  State  cannot  be  forced  by  it  to  any  military  service  either  in 
time  of  war  or  in  time  of  peace.  Do  stipulations  of  this  kind  exist  in 
the  treaties  of  establishment  now  in  force  between  Norway  and  other 
countries? 

His  Excellency  Mr.  Hagerup  replies  that  Norway  has  no  such  treaties. 
Moreover,  according  to  Norwegian  law,  those  who  are  domiciled  ammo  com- 
morandi  in  the  country  are  not  foreigners  in  the  sense  indicated  by  Colonel 
Borel. 

But  so  far  as  the  observations  of  his  Excellency  Count  Tornielli  are  con- 
cerned, he  wonders  if  it  is  not  necessary  to  consider  the  case  in  which  a  person 
domiciled  in  the  territory  of  a  belligerent  State  has  a  double  nationality  and  can 
be  considered  as  a  neutral  or  not,  according  as  it  is  decided  from  the  point  of  view 
of  domicile  or  from  the  point  of  view  of  original  nationality.  He  remarks, 
moreover,  that  these  observations  do  not  apply  to  Norway  alone  but  to  many  other 
countries  which  are  in  a  similar  situation. 

His  Excellency  Mr.  Carlin  remarks  that  although  he  does  not  know  the 
special  provisions  which  may  exist  in  Norway  on  this  subject,  it  seems  to  him 
that  according  to  the  general  principles  of  law  the  question  raised  by  Mr. 
Hagerup  cannot  exist  for  persons  who  do  not  possess  the  citizenship  of  the  State 
on  whose  territory  they  are  domiciled.  They  cannot  be  forced  to  do  military  ser- 
vice in'this  State.  In  return,  when  it  is  a  question  of  persons  having  a  double 
nationality,  that  is  to  say,  who  are  at  the  same  time  ressortissants  of  the  country 
where  they  are  domiciled  and  of  another  country,  the  State  in  which  they  are 
domiciled  will  call  them  to  military  service  just  as  though  they  possessed  exclu- 
sively the  nationality  of  this  State.  The  other  nationality  does  not  enter  into  the 
question  in  any  way. 

Mr.  Louis  Renault  believes  it  necessary  to  determine  the  question  by  estab- 
lishing a  distinction  between  the  two  cases  just  referred  to,  which  are  absolutely 
different. 

The  discussion  has  related  first  of  all  to  the  question  of  domicile  for  neutral 
persons  residing  in  the  territory  of  a  belligerent.  The  case  has  then  been  dis- 
cussed of  persons  who  can  be  considered  as  having  a  double  nationality. 
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As  regards  the  domicile  of  ressortissants  of  a  neutral  State  who  reside  in  the 

r?nQl  rnt°r)l  °l  °nC  of  utheubuelli^rent  Parties-  the  French  delegation  maintains 
12U9J  the  point  of  view  which  has  already  been  expressed  in  the  general  discussion 
and  according  to  which  it  objects  to  any  premium  on  neutrality.  However 
it  does  not  intend  by  any  means  to  press  this  principle  to  its  utmost  consequences' 
especially  with  regard  to  military  services;  for  it  considers  that  a  country  may 
exact  such  service  only  of  its  nationals,  that  is  to  say,  those  who  have  a  bond  of 
allegiance  with  it,  and  that  foreigners  even  though  domiciled  in  its  territory  may 
not  be  forced  to  render  it. 

As  to  cases  of  double  nationality,  they  can  occur  only  when  a  person  is 
found  to  have  a  different  nationality  according  to  the  law  of  the  country  in  which 
he  resides  and  that  of  his  country  of  origin.  This  would  be  the  case  particularly 
according  to  our  legislation  when  a  Frenchman,  bound  to  military  service  in  the 
active  army,  would  become  naturalized  without  having  obtained  the  authorization 
of  h.s  Government,  this  naturalization  remaining  in  such  case  without  effect  in 
the  country  of  origin.  » 

We  do  not  have  to  concern  ourselves  with  this  very  special  class  of  ressortis- 
sants: they  are  considered  as  nationals  by  the  State  on  whose  territory  they  reside 
and  clearly  stand  the  consequences  of  the  unfavorable  situation  created  by  their 

But  it  is  not  necessary  to  confuse  the  two  cases,  for  the  most  general 
one  is  that  of  neutral  persons  having  only  one  nationality  who  are  domiciled  on 
the  territory  of  one  of  the  belligerents.  They  are  subject  to  the  common  law, 
according  to  which  they  do  not  owe  military  service  to  a  State  with  which  they 
have  no  bond  of  allegiance.  " 

It  is  thus  that  our  treaty  of  establishment  with  Switzerland  is  worded  the 
clauses  of  which  provide  exceptions  to  this  general  rule  only  for  police  service 
which  may  be  required  of  foreigners  in  time  of  peace 

1 he  President  thanks  Mr.  Louis  Renault  for  his  explanations 

His  Excellency  Baron  Marschall  von  Bieberstein  desires  to  offer  an  explan- 
ation regarding  Article  65  which  has  led  to  the  observations  of  his  Excellency 
Coun t  Tornielli     He  thinks  that  it  will  not  suffice  to  strike  it  out,  as  the  latter 

on  thTneutrt'l  Pn       ""^J™  *  ""'*  t°  Spedfy  the  duties  which  are  incumbent 
on  the  neutral  Powers  with  respect  to  their  ressortissants.    But  he  very  willindv 

supports  the  point  of  view  expressed  by  his  Excellency  Mr.  Leon  Bouroeoxs  in 
the  course  of  the  preceding  meeting  which  distinguishes  for  the  neutral  States  the 
obhgatw  ad  faciendum  "  and  the  «  obligatio  ad  non  tolerandum  " 

it  the  German  delegation  does  not  at  this  time  withdraw  Article  65  as  it 
ZTheV5  PTT>Tn'  h  "  bCCaUSe  H  haS  "0t  had  time  t0  find  -^her  formula 
of  txamtSthat  tHlS  ^^  Can  SerVC  "  a  baSiS  f°r  the  WOrk  0f  the 
to  f^iS  ExfCeII'nCy  MaJ°r  General  Baron  Giesl  von  Gieslingen  does  homage 
love  Th  T     T^f  '^  wordinB  of  ****«  64  and  65.  and  entirely 

Hrconsders^'r   °nS,fUrn'Shed  0n  thiS  SUbjeCt  *  General  V0N  GOntaZ 
te  considers  that  there  only  remains  a  question  of  wording  to  be  settled. 

64  and  6?  S  I       ^  ^  'mm^diate  vote'  the  President  announces  that  Articles 
of  and  05  will  be  referred  to  the  committee 

amen^enrrdatfve'thereTo"115  ^  ^  diSCUSSi°n  °f  ^^  66  a"d  the  SwisS 
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Article  66  Swiss  Amendment:  1 

Neutral  persons  moreover  shall  not         Rewrite  the  second  paragraph  of  Ar- 

be  required,  against  their  will,  to  ticle  66  as  follows : 

[210]  lend  services,  not  considered  war         It  will  be  permitted  nevertheless  to 

services,  to  the  armed  force  of  require   of   them   sanitary   services   or 

either  of  the  belligerent  parties.  sanitary  police  services  not  connected 

It  will  be  permitted,  nevertheless,  to  with  actual  hostilities   if   imperatively 

require   of   them  sanitary   services   or  demanded  by  the  circumstances.    Such 

sanitary  police  services,  not  connected  services  shall  be  paid  for  in  cash  so 

with  actual  hostilities.     Such  services  far  as  possible.     If  cash  is  not  paid, 

shall  be  paid  for  in  cash,  so  far  as  it  is  requisition  receipts  shall  be  given, 
possible  to  do  so.     If  cash  is  not  paid, 
requisition  receipts  shall  be  given. 

Colonel  Borel  explains  the  reasons  in  support  of  the  amendment  presented 
by  the  Swiss  delegation,  an  amendment  which  is  not  in  contradiction  with  the 
German  project  and  which  on  the  contrary  only  specifies  a  consequence  of  the 
very  principle  laid  down  by  this  project. 

In  its  first  paragraph  Article  66  forbids  belligerents  to  require  services  of 
neutral  persons  against  the  will  of  the  latter.  The  second  paragraph  of  the  same 
article  authorizes  an  exception  to  this  interdiction  in  case  of  sanitary  services 
or  sanitary  police  services  to  be  rendered  to  a  belligerent. 

Now,  sanitary  services  or  sanitary  police  services  are  in  themselves  very 
extended  and  last  without  interruption  during  the  whole  of  the  war.  The  assist- 
ance of  neutral  persons  on  the  contrary  can  be  required  only  temporarily  because 
urgent  circumstances  demand  it  and  only  for  the  continuance  of  these  circum- 
stances. This  restriction,  which  is  justified  in  itself,  is  quite  in  the  spirit  of  the 
German  project,  but  it  is  useful  to  state  it  in  express  terms  in  the  text  of  the 
article  proposed  and  this  is  precisely  what  the  Swiss  amendment  tends  to  do. 

Major  General  von  Giindell  supports  the  amendment  proposed  by  the  Swiss 
delegation.  He  considers  as  going  without  saying  that  no  requisitions  shall  ever 
be  demanded  except  in  case  of  absolute  necessity,  for  it  cannot  enter  the  mind  of 
any  military  commander  to  require  such  services  when  they  are  not  urgently 
commanded  by  circumstances. 

Upon  the  question  of  Mr.  Louis  Renault  as  to  whether  the  requisitions 
provided  for  by  Article  66  relate  equally  to  the  territory  of  the  belligerent  and  to 
invaded  territory,  the  General  replies  that  the  German  project  was  intended  to 
have  reference  to  both  cases. 

The  President  announces  that  the  committee  will  take  this  observation  into 
consideration. 

He  proposes  then  to  take  up  Chapter  III  relative  to  the  property  of  neutral 
persons,  and  reads  Article  67  thus  worded : 

Article  67 

No  war  tax  shall  be  levied  on  neutral  persons.  A  war  tax  is  deemed  to  be  any 
requisition  levied  expressly  for  a  war  purpose. 

Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by  one  of  the  belligerent 
parties,  in  the  enemy  territory  occupied  by  it,  for  the  needs  of  the  administration  of  that 
territory,  are  not  deemed  to  be  war  taxes. 

'  Annex  38. 
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Mr.  Louis  Renault  thinks  it  useful  to  recall,  apropos  of  this  article,  the 
general  observations  that  he  has  already  made  with  a  view  to  opposing  any 
distinction  in  such  a  matter  between  the  neutral  persops  and  the  subjects  of  the 

belligerents. 
[211]  The  stipulations  of  Article  67,  providing  that  no  war  tax  shall  be  levied 
on  neutral  persons,  tend  to  restrict  the  sovereignty  of  the  belligerent  on 
whose  territory  they  reside.  The  tolls,  imposts  and  taxes  which  the  belligerent 
State  levies  must,  indeed,  be  applied  in  the  same  manner  to  all  those  who  are 
on  its  territory.  They  must  all  without  distinction  bear  the  same  charges  by 
virtue  of  an  existing  condition. 

If  it  is  a  question,  on  the  other  hand,  of  taxes  levied  on  the  inhabitants  of  a 
country  by  the  invader,  the  latter  acts  by  virtue  of  a  de  facto  sovereignty  recog- 
nized by  the  provisions  of  the  1899  Regulations  which  treat  of  military  authority 
over  the  territory  of  the  hostile  State  (Section  III,  Articles  42  to  57). * 

The  provisions  of  Chapter  III  of  the  German  proposition  give  rise  to  another 
fundamental  objection,  namely,  that  if  it  is  admitted  that  they  regulate  only  the 
charges  that  can  be  levied  on  neutrals  and  concern  exclusively  the  property  of 
neutral  persons,  it  may  be  concluded  a  contrario  that  the  invader  will  not  be 
governed  by  their  restrictions  so  far  as  concerns  the  subjects  of  the  hostile  party. 
It  being  granted  that  these  provisions  are  sensibly  analogous  to  those  adopted  in 
1899,  it  would  result  that  a  situation  which  was  provided  by  the  First  Peace 
Conference  for  the  subjects  of  belligerents  would  to-day  be  aggravated;  those 
rules  were  equitable  in  that  they  set  aside  the  nationality  of  the  inhabitants.  Why 
modify  them  in  a  sense  which  would  be  contrary  to  both  the  spirit  and  text  of  the 
provisions  admitted  in  1899? 

The  President  reads  Articles  48  and  49  of  the  1899  Regulations: 

Article  48 

If,  in  the  territory  occupied,  the  occupant  collects  the  taxes,  dues,  and  tolls  imposed 
for  the  benefit  of  the  State,  he  shall  do  so,  as  far  as  is  possible,  in  accordance  with  the 
rules  of  assessment  and  incidence  in  force,  and  shall  in  consequence  be  bound  to  defray 
the  expenses  of  the  administration  of  the  occupied  territory  to  the  same  extent  as  the 
legitimate  Government  was  so  bound. 

Article  49 

If,  in  addition  to  the  taxes  mentioned  in  the  above  article,  the  occupant  levies  other 
money  contributions  in  the  occupied  territory,  this  shall  only  be  for  the  needs  of  the 
army  or  of    the  administration  of  the  territory  in  question. 

His  Excellency  Baron  Marschall  von  Bieberstein  answers  Mr.  Louis 
Renault.  He  waives  the  first  part  of  the  argument  relative  to  what  the  latter 
terms  the  privileges  of  neutrals.  But  so  far  as  concerns  the  objections  which  Mr. 
Louis  Renault  makes  to  Article  67,  in  alleging  that  the  ressortissants  of  a 
belligerent  in  a  territory  invaded  by  the  adverse  party  would  be  in  a  worse  situa- 
tion than  that  in  which  they  are  placed  by  the  Regulations  of  1899,  he  does  not 
believe  that  there  is  any  antinomy  between  Articles  48  and  49  of  these  Regula- 
tions and  the  new  Article  67  proposed  by  the  German  delegation. 

The  question  as  to  whether  a  belligerent  can  lay  war  taxes  on  neutral  persons 
domiciled  in  territory  occupied  by  it  is  not  treated  of  in  Articles  48  and  49.  The 
purpose  of  the  German  proposition  is  to  remedy  this  omission. 

'  Annex  1. 
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Mr.  Louis  Renault  admits  that  it  is  true  that  the  Regulations  of  1899  do 

not  deal  with  taxes  levied  by  a  belligerent  on  its  own  territory.    In  this  re- 

[212]  gard  the  provisions  of  the  German  proposition  constitute  a  new  law  and 

may  have  their  use  if  we  are  not  stopped  by  the  general  objection  previously 

indicated. 

But  so  far  as  concerns  occupied  or  invaded  territories,  he  regrets  that  he 
is  unable  to  share  the  opinion  of  his  Excellency  Baron  Marschall  von  Bieber- 
stein  for  he  still  believes  that  no  exception  should  be  made  with  respect  to  neutral 
persons.  The  very  terms  of  the  old  Articles  48  and  49  show  that  no  distinction 
is  to  be  made  between  the  neutrals  and  the  nationals  of  the  belligerent  whose 
territory  is  occupied.  These  articles  were  conceived  in  abstracto  and  appear 
sufficient. 

His  Excellency  Baron  Marschall  von  Bieberstein  remarks  that  if  the  text 
admitted  in  1899  can  be  interpreted  as  meaning  that  a  belligerent  in  enemy  coun- 
try can  levy  taxes  on  neutrals  domiciled  there,  it  will  be  proved  that  the  new 
Article  67  proposed  by  the  German  delegation  was  necessary  since  that  is  precisely 
what  it  wishes  to  prevent. 

His  Excellency  Mr.  Leon  Bourgeois  believes  that  the  discussion  can  be 
summed  up  in  two  words:  the  point  is  whether  the  war  taxes  can  be  levied 
ratione  loci  or  ratione  personae. 

In  the  opinion  of  the  French  delegation  the  first  hypothesis  should  alone 
prevail.  Two  cases  only  can  be  considered,  according  as  it  is  a  question  of  the 
territory  of  one  of  the  belligerents  or  of  a  territory  invaded  by  the  hostile  party. 
In  the  first  case  the  taxes  levied  by  a  belligerent  on  its  own  territory  by  virtue  of 
its  sovereign  authority  are  not,  properly  speaking,  war  taxes,  but  loans  or  special 
imposts  particularly  heavy  because  the  needs  of  the  Government  are  greater. 
Neutral  persons  domiciled  in  the  territory  submit  purely  and  simply  to  the  fate 
of  all  the  citizens,  for  in  the  emergency  it  is  not  a  question  of  violent  acts  but  of 
acts  of  necessity. 

In  the  second  case,  if  a  belligerent  levies  taxes  in  the  territory  of  the  hostile 
party  occupied  by  it  how  can  it  distinguish  between  the  inhabitants  of  this  territory 
as  to  whether  they  are  neutral  subjects  or  ressortissants  of  the  enemy?  That  is 
why  the  French  delegation  thinks  these  taxes  should  be  levied  ratione  loci.  If  it 
were  otherwise  it  seems  impossible  to  foresee  how  the  distinction  ratione  personae 
could  be  established  and  upon  whom  this  duty  would  rest.  Here  is  a  town  upon 
which  a  war  tax  is  levied;  is  it  the  belligerent  or  the  local  authority  who  will 
have  to  investigate  the  nationality  of  the  inhabitants?  If  it  is  the  latter  who  is 
charged  with  this  duty  it  is  obvious  that  it  will  not  make  a  distinction  between  its 
nationals  and  foreigners  to  the  profit  of  the  latter.  If  it  is  the  belligerent  who 
proceeds  to  these  investigations,  on  what  basis  will  it  establish  the  distinc- 
tion? 

It  seems  therefore  that  the  question  comes  back  to  this,  that  the  neutral 
must  be  assimilated  to  the  ressortissants  of  the  belligerent  on  the  territory  of  the 
latter  and  to  the  subjects  of  the  adverse  party  in  occupied  territory.  This  double 
assimilation  gives  the  neutrals  all  the  guaranties  that  can  be  accorded  them. 

His  Excellency  Lord  Reay  declares  that  the  British  delegation  supports 
entirely  the  point  of  view  of  his  Excellency  Mr.  Leon  Bourgeois. 

His  Excellency  Baron  Marschall  von  Bieberstein  states  that  two  principles 
are  presented.     The  first,  supported  by  the  French  and  English  delegations,  is 
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that  a  neutral  domiciled  in  the  territory  of  a  foreign  State  must  submit  to  the 
fate  of  the  ressortissants  of  that  State. 

The  principle  advocated  by  the  German  delegation  on  the  contrary  is  that 
the  neutral  must  always,  and  even  in  this  case,  be  treated  in  conformity  with  the 

situation  of  the  State  of  which  he  is  the  subject. 
[213]  The  President  considers  that  the  question  has  been  very  well  stated  in 
the  course  of  this  useful  and  interesting  discussion.     He  believes  that  it 
only  remains  to  be  referred  to  the  committee  of  examination. 

As  no  one  objects  it  is  thus  decided. 

The  President  reads  Article  68  and  the  Swiss  amendment x  relative  thereto : 

Article  68  Article  68 

Neutral  property  shall  not  be  des-  Property  of  a  neutral  person  shall 

troyed,    damaged    or    impaired    unless      not  be  destroyed,  damaged  or  impaired 
necessary  by  reason  of  the  exigencies      unless  necessary  by  reason  of  the  exi- 
of  war.     In  this  case,  the  belligerent     gencies  of  war.     In  such  a  case  the 
party  is  only  obliged  to  pay  an  indem-      belligerent  party   is   held  to  complete 
nity  in  its  own  country  or  in  the  enemy      indemnification  of  the  owner, 
country,    when    the    ressortissants    of 
another    neutral   country    or    its    own 
nationals    likewise   enjoy    indemnifica- 
tion and  reciprocity  is  guaranteed. 

Colonel  Borel  takes  the  floor  to  explain  the  reasons  which  militate  in  favor 
of  the  amendment  presented  by  the  delegation  of  Switzerland.  The  principle  of 
indemnity  which  this  amendment  lays  down  is  already  implicitly  admitted  by  the 
German  project;  but  this  project  leaves  to  the  States  the  care  of  realizing  it  at 
their  will  and,  consequently,  it  is  obliged  to  make  the  right  to  indemnity  depend 
in  each  particular  case  on  a  condition  of  reciprocity  and  equality  which  risks 
rendering  this  right  very  often  illusory.  Would  it  not  be  better  for  the  States  to 
engage  by  a  formal  stipulation  to  accord  everyone  the  indemnity  referred  to  in  the 
project  ?  In  acting  thus  they  would  be  not  only  inspired  with  a  just  and  generous 
sentiment  quite  in  conformity  with  the  humanitarian  purposes  directing  the  labors 
of  the  Conference ;  they  would  also  render  useless  the  reservations  formulated  by 
the  German  project  and  prevent  the  difficulties  to  which  they  would  not  fail  to 
give  rise.  Indeed,  the  proposed  amendment  can  have  a  very  important  pecuniary 
bearing;  but  the  delegation  of  Switzerland  would  be  happy  if  it  were  possible  to 
rise  above  this  consideration  and  welcome  favorably  the  idea  which  it  has  made  a 
point  of  submitting  to  the  examination  of  the  Commission. 

His  Excellency  Mr.  Milovan  Milovanovitch  thinks  that  the  principle  of  the 
privileged  position  of  neutrals  is  even  more  accentuated  in  Article  68  than  in  the 
others ;  the  decision  that  will  be  made  must  therefore  react  on  all  the  articles.  It 
is  evident  that  if  Article  67  has  been  referred  to  the  committee  of  examination  it 
is  necessary  to  do  likewise  with  Article  68. 

Lieutenant  Colonel  van  Oordt  observes  that  in  Article  23  of  the  1899  Regu- 
lations respecting  the  laws  and  customs  of  war  on  land  the  limits  to  the  destruc- 
tion and  seizure  of  enemy  property  have  been  more  closely  determined  than  those 
regarding  neutral  property  in  the  German  and  Swiss  propositions.  Article  23 
authorizes  the  seizure  or  destruction  of  enemy  property  only  in  case  it  should  be 
imperatively  demanded  by  the  necessities  of  the  war. 

'  Annex  38. 
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The  President  recalls  that  he  has  already  said  that  the  committee  of  exam- 
ination would  have  to  establish  the  necessary  harmony  between  the  texts  of  the 

present  propositions  and  the  Regulations  of  1899. 
[214]   Major  General  von  Gundell  admits  that  it  would  be  desirable  to  extend 
the  humanitarian  idea  as  far  as  the  Swiss  amendment  and  the  German 
delegation  would  be  the  first  to  wish  it.    But  is  it  not  going  too  far  ? 

It  appears  to  him  impossible  that  all  damage  suffered  by  the  neutrals  should 
be  indemnified.  Setting  aside  the  pecuniary  question,  he  calls  attention  to  the 
case  in  which  it  would  be  impossible  to  state  upon  whom  the  duty  of  indemnity 
should  fall.  For  example:  a  town  is  bombarded  and  captured  by  party  a;  party 
b  having  retired  endeavors  to  retake  the  village  and  bombards  it  in  his  turn. 
Which  of  the  two  adversaries  shall  be  bound  to  indemnify  the  damage  caused? 
Cases  of  this  kind  may  multiply  without  there  being  any  possibility  of  establishing 
the  responsibility. 

The  President  observes  that  this  argument  might  well  be  advanced  against 
the  German  proposition  itself  which  merely  makes  the  principle  of  indemnity 
contingent  upon  that  of  reciprocity. 

Major  General  von  Gundell  replies  that  the  German  proposition  provides 
exceptions  to  the  principle  of  indemnification.  A  neutral  is  hot  justified  in 
claiming  any  indemnity  whatever  when  the  nationals  themselves  are  excluded 
from  this  advantage. 

They  pass  to  Article  69  thus  worded : 

Article  69 

The  belligerent  parties  shall  make  compensation  for  the  use  of  neutral  real  property, 
in  the  enemy  country,  the  same  as  in  their  own  country,  provided  that  reciprocity  is 
guaranteed  in  the  neutral  State.  In  no  case,  however,  shall  this  indemnity  exceed  that 
provided  by  the  legislation  of  the  enemy  country  in  case  of  war. 

His  Excellency  Mr.  Keiroku  Tsudzuki  joins  in  the  Serbian  proposal  to 
refer  Articles  68  et  seq.  to  the  committee  of  examination  because  he  finds  it 
difficult  to  form  an  opinion  so  long  as  one  of  the  two  principles  in  discussion 
has  not  been  decided  on. 

The  President  consequently  refers  these  articles  to  the  committee  of  exam- 
ination and  passes  to  Article  70  thus  worded : 

Article  70 

Belligerent  parties  are  authorized  to  expropriate  or  use  for  any  military  purpose, 
through  immediate  payment  therefor  in  specie,  all  neutral  movable  property  found  in  their 
country. 

They  may  do  the  same  in  enemy  country,  within  the  limits  and  under  the  conditions 
specified  in  Article  52. 

His  Excellency  Mr.  Eyscnen  sets  forth  the  following  considerations  in  sup- 
port of  the  Luxemburg  amendments  to  Article  70.1 

Luxemburg  takes  the  liberty  of  calling  the  attention  of  the  Conference  to  a 
special  point  of  view  with  respect  to  the  question  of  neutrals,  which  primarily 
interests  this  country  on  account  of  its  peculiar  economic  and  geographic  situa- 
tion.    Its  metallurgical   industry   necessitates  the  employment  of   considerable 

1  Annexes  39  and  40. 
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railway  material.  As  the  Grand  Duchy  is  located  between  France,  Germany 
and  Belgium,  the  greatest  part  of  the  rolling  stock  is  on  the  lines  of  the  neigh- 
boring States.  But  the  situation  is  similar  for  the  States  which  have  commercial 
ports  serving  a  hinterland  belonging  to  neighboring  States,  as,  for  example, 
Belgium  and  the  Netherlands;  and  the  large  States  having  very  developed  fron- 
tiers will  in  certain  places  in  case  of  neutrality  be  in  a  situation  similar  to  that  of 

Luxemburg. 
[215]  Article  70  of  the  German  proposition  permits  in  general  the  military  author- 
ity  of    the    belligerent    to    requisition,    that    is    expropriate,    subject    to 
indemnity,  all  movable  property  of  the  neutrals  found  on  the  territory  of  the 
belligerent. 

Luxemburg  proposes  to  make  an  exception  to  this  rule  in  favor  of  public 
transportation  material  found  on  railways  and  waterways  and  belonging  to  neutral 
States  or  their  grantees.  It  goes  without  saying  that  this  material  must  be 
rendered  easily  recognizable  by  distinctive  signs. 

This  proposal  is  based  on  the  following  grounds.  Requisition  is  the  expropri- 
ation of  a  thing  belonging  to  a  private  person  who  is  obliged  to  make  this 
sacrifice  in  the  general  interest  of  the  State.  In  case  of  the  requisition  of  public 
transportation  material  belonging  to  a  neutral  State  or  its  grantees  it  is  no  longer 
a  private  person  who  is  affected.  The  question  is  in  that  case  between  two  sover- 
eign States  both  having  the  same  rights  and  both  defending  general  interests 
deserving  of  equal  respect.  One  of  these  States  is  neutral :  the  duty  of  impar- 
tiality with  respect  to  the  two  belligerents  is  imposed  upon  it.  It  could  not, 
without  failing  in  its  obligations,  grant  a  part  of  its  transportation  material  to  one 
of  the  States  at  war  to  be  used  by  it  as  war  material.  The  neutral  State  should 
consequently  refuse  all  such  requisitions.  It  is  therefore  a  duty  of  neutrals 
which  Luxemburg  is  fulfilling  at  this  time  and  which  it  would  like  to  see  facili- 
tated and  guaranteed  for  the  future.  In  1870  Germany  had  used  rolling  stock 
of  the  railway  belonging  to  Switzerland  which  was  located  in  Alsace.  As  the 
result  of  a  protest  addressed  by  France  to  Switzerland  this  material  was  restored 
to  its  country  of  origin.  Should  Article  70  remain  as  it  stands  in  its  generality 
multiple  abuses  are  possible  and  frequent  and  unjustified  suspicions  will  scarcely 
be  avoidable.  If  the  large  States  which  have  for  the  moment  declared  themselves 
neutral,  and  it  is  desirable  that  their  number  shall  continue  always  to  increase, 
allow  it  to  be  done,  their  railway  material  will  be  little  by  little  drained  toward 
the  theater  of  war  and  their  armament  will  be  weakened  thereby. 

A  second  difference  between  ordinary  expropriation  and  requisition  of 
material  owned  by  a  neutral  State  is  that  in  the  latter  case  the  article  requisitioned 
is  intended  for  the  public  service ;  whether  the  requisition  is  made  through  grantees 
or  the  State  itself  such  action  affects  the  general  interest  of  the  entire  political 
community. 

Transportation  facilities  organized  by  the  State,  whether  by  concession  or 
not,  contribute  to  the  welfare  of  the  entire  political  community,  and  partake, 
therefore,  of  the  nature  of  a  public  service.  Each  of  the  States,  the  one  in  mak- 
ing war,  the  other  in  safeguarding  its  peaceful  interests,  is  acting  for  the  welfare 
of  its  State  and  is  exercising  its  sovereignty  for  the  good  of  its  population. 
Public  transportation  material  is  common  property  of  the  people,  intended  for 
the  use  of  all  and  for  the  general  prosperity. 

The  interests  of  the  belligerent  conflict  with  those  of  the  peaceful  neutral. 
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We  do  not  see  why  the  interests  of  one  should  yield  to  the  interests  of  the 
other. 

Finally,  a  third  and  very  considerable  difference  lies  in  the  fact  that  the 
injury  done  to  a  private  individual  can  be  repaired  by  a  just  indemnity;  whereas 
the  evil  produced  by  confiscation  of  public  transportation  material  is  incalculable 
and  irreparable. 

Railways  and  waterways  constitute  a  vascular  system  which  carries  the  life- 
giving  blood  throughout  the  entire  body.  They  are  the  economic  tools  of  the 
people,  the  sources  of  power  and  the  instruments  of  work  belonging  alike  to 
industry,  commerce  and  labor.  The  economic  life  of  a  neutral  State  may  be 
gravely  menaced  by  the  sudden  withdrawal  of  transportation  material.  Produc- 
tion will  be  lessened,  will  be  arrested  entirely,  labor  will  be  at  a  standstill,  many 
fortunes  will  be  compromised,  many  existences  menaced  or  destroyed.  How 
may  all  these  evils  be  corrected?  They  do  not  appear  to  be  absolutely 
[216]  necessary  and  unavoidable  since  the  quantity  of  material  required  may  be 
foreseen  and  accumulated  in  time.  Jurists  and  economists  will  be  of  one 
accord  in  accepting  the  amendment.  It  rests  with  statesmen  to  make  the 
decision. 

If  the  material  belonging  to  neutrals  remains  at  the  disposal  of  these  States,  it 
can  serve  the  economic  interests  of  the  belligerent  States,  especially  in  the 
frontier  zones,  where  it  will  partially  replace  material  requisitioned  for  the  uses 
of  war.  It  will  reduce  the  penury  of  material  in  industrial  and  commercial 
countries  and  diminish  there  the  disastrous  effects  of  the  war. 

The  adoption  of  the  amendment  will  be  objected  to  on  the  grounds  that  the 
necessities  of  war  are  opposed  to  it,  that  at  certain  times  the  commander  of  a 
military  force  should  not  be  hampered  by  any  consideration  of  this  kind.  The 
principle  of  right  proceeding  from  necessity  can  be  accepted.  In  presence  of 
menace  to  the  native  land  it  is  legitimate  that  the  other  considerations  should 
efface  themselves.  This  is  still  another  application  of  the  rule  that  private 
interests  must  yield  before  the  general  interest.  But,  in  this  connection  it  is 
ordinarily  a  question  of  fact.  If  the  amendment  is  accepted,  there  will  be  suffi- 
cient transportation  material.  Nowadays  all  industrial  concerns  increase  their 
general  expenses  in  order  to  fulfill  their  duties  towards  the  public.  In  so  high 
an  interest  of  justice  and  international  peace,  why  should  not  the  budget  of  war 
be  treated  in  a  similar  way?  For  belligerents  it  is  a  question  simply  of  the  general 
expenses  of  their  industry  of  war. 

In  case  the  proposed  amendment  is  finally  rejected  the  Luxemburg  delega- 
tion deems  that  it  should  take  the  liberty  of  presenting  subsidiary  proposals. 

In  actual  practice  the  most  dangerous  moment  for  transportation  material  of 
neutral  States  is  indeed  the  time  of  mobilization  at  the  opening  of  hostilities.  In 
maritime  warfare  commercial  ships  belonging  to  the  enemy's  country  which  happen 
to  be  in  the  ports  of  the  belligerents  at  the  time  war  is  declared,  are  accorded 
certain  days  of  grace  for  unloading  and  leaving  port.  In  1870  France  accorded 
thirty  days,  Germany,  six  weeks,  to  ships  belonging  to  the  enemy's  merchant 
marine.  The  question  of  principle  is  pending  before  another  subcommission.  It 
follows  that  the  granting  of  similar  days  of  grace  in  order  to  permit  public  trans- 
portation material  belonging  to  a  neutral  State  to  be  returned  to  its  country  of 
origin  would  appear  to  be  absolutely  legitimate.  Occasionally  in  certain  localities 
practical  difficulties  in  the  way  of  returning  such  material  may  arise,  but  as  a 
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rule,  in  view  of  the  great  extent  of  certain  frontiers  and  the  diversity  of  railroads 
and  rivers,  a  clause  so  legitimate  in  principle  will  render  genuine  service. 

In  any  event  the  right  of  requisition  as  regards  the  neutral  State  must  be 
reduced  to  the  minimum,  and  must  be  permitted  only  in  case  of  imperative  and 
absolute  necessity.  The  duration  of  utilization  may  not  exceed  urgent  military 
needs,  and  the  material  shall  be  returned  with  the  briefest  delay  to  its  country  of 
origin.  This  last  point  has  already  been  adopted  in  1899,  upon  a  proposal  from 
Belgium  and  Luxemburg.  A  decree  of  expropriation  can  be  issued  only  under 
ministerial  responsibility.  In  time  of  war  the  powers  of  the  minister  are  delegated 
to  a  multitude  of  agents,  belonging,  it  may  happen,  to  a  rather  low  degree  of 
hierarchy.  The  inspiration  of  the  moment  is  acted  upon  quickly.  Therefore, 
special  guaranties  created  by  the  Conference  are  needed.  In  the  interest  of  the 
small  States  whose  defensive  action,  frequently  belated,  is  not  sufficiently  power- 
ful to  protect  efficaciously  the  interests  of  their  inhabitants,  prescriptions  emanat- 
ing from  the  Conference  are  necessary. 

For  this  reason,  it  is  proper  to  state  expressly  that,  whenever  public  transpor- 
tation material  owned  by  a  neutral  State  or  its  grantees  is  retained  by  a  belliger- 
ent State,  the  material  of  the  latter,  which  happens  to  be  within  the  neutral  terri- 
tory, likewise  may  be  retained  there  until  due  compensation  is  made.    It  will  be  a 

forced  mutual  loan  in  the  endeavor  to  reestablish  the  broken  equilibrium. 
[217]  Not  only  is  this  provision  equitable  from  every  point  of  view  but  it  is 
moreover  legitimate  and  legally  justified.  The  belligerent  invokes  force 
majeure  and  reasons  of  State,  which  compel  him  to  act  as  he  does  in  protection 
of  his  most  precious  interests.  Would  not  the  neutral  State,  whose  industry, 
commerce  and  labor  are  gravely  menaced,  have  the  right  to  defend  similar  and 
equally  serious  interests  by  the  same  means?  Has  it  not  also  occasion  to  invoke 
force  majeure  and  State  reasons?  Is  it  not  in  a  position  of  legitimate  defense, 
and,  therefore,  entitled  to  make  use  of  this  right  of  retention  until  duly  com- 
pensated? Does  not  such  a  measure  incur  the  risk  of  being  considered  an 
unfriendly  action?  Here  again  the  great  States  will  succeed  more  readily  in 
obtaining  justice.  It  is  in  the  interest  of  the  small  and  the  feeble  that  the  provision 
should  be  sanctioned.  ;  j 

It  should  not  be  forgotten  that  the  Luxemburg  amendments  do  not  contem- 
plate commercial  speculation  upon  the  occurrence  of  war,  but  conservation  and 
protection  of  relations  already  in  existence.  It  is  a  question  merely  of  safeguard- 
ing positions  acquired  in  time  of  peace.  This  interweaving  of  economic  interests 
across  frontiers,  this  interdependence  of  the  commerce,  industry  and  labor  of  the 
various  nations,  is  the  most  secure  guaranty  of  the  spirit  of  peace  among  nations. 

Therefore,  the  maintenance  of  international  relations  is  worthy  of  very  special 
protection.    Is  there  not  occasion  to  say  so  expressly  ? 

We  are  glad  to  accept  the  French  and  German  proposals,  which  will  greatly 
ameliorate  the  situation  of  neutrals.  However,  there  will  always  be  deficiencies 
in  the  declaration  and  detailed  regulation  of  their  rights  and  duties.  The  diffi- 
culties caused  by  the  conflict  of  interests  which  actually  arise  within  the  theater 
of  war  as  well  as  around  it,  can  be  settled  by  military  and  civil  agents  only  by 
means  of  a  detached  and  impartial  spirit,  respect  for  the  rights  of  others,  and  a 
keen  sense  of  the  solidarity  of  interests  which  binds  together  all  nations,  and 
which  inspires  the  acts  of  the  Conference.  In  time  of  war  the  numerous  agents 
of  the  belligerent  State  see  their  powers  increasing  in  a  manner  at  times  startling. 
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Ordinarily  it  is  impossible,  before  taking  action,  to  refer  to  the  Government,  which 
in  those  troublous  times  is  difficult  of  access,  and  whose  prudence,  calmness  and 
experience  are  not  then  available  for  the  protection  of  very  considerable 
interests. 

Accordingly  would  it  not  be  proper  to  condense  into  a  few  lines  the  principles 
which  must  guide  the  agents  of  the  central  power;  and  proclaim,  for  example, 
that  the  maintenance  of  commercial  and  industrial  relations  is  placed  under  the 
protection  and  particular  safeguard  of  the  civil  and  military  authorities? 

By  means  of  such  a  recommendation  inscribed  in  the  military  catechism  the 
rights  of  others,  so  worthy  of  respect,  would  be  emphasized  in  the  minds  of 
those  whom  a  legitimate  ardor  might  otherwise  threaten  to  carry  beyond  proper 
bounds.  The  civil  functionary  would  see  therein  a  precise  statement  of  his 
authority,  whereby  he  would  at  times  be  glad  to  be  able  to  shape  his  course.  In 
such  a  text  private  individuals  would  discover  a  safeguard  to  be  invoked  at  a 
moment  of  insecurity. 

By  codifying  the  laws  of  warfare  the  Conference  has  already  imposed  its 
will  on  fields  of  battle.  But  around  the  theater  of  war,  many  peaceful  and 
eminently  respectable  interests  are  sacrificed  to  it.  Certain  of  these  interests 
threatened  by  it  can  be  effectually  protected.  By  strengthening  the  rights  of 
neutrals,  the  Conference  will  succeed  in  restricting  in  the  economic  field  and  in 
circumscribing  more  narrowly  the  closed  lists  of  combat.  This  will  be  one  more 
of  the  most  efficient  means  of  diminishing  the  evils  of  war,  and  of  accomplishing 
the  mission  with  which  the  high  confidence  of  the  nations  has   honored  us. 

(Repeated  applause.) 
[218]  The  President  recalls  that  the  speaker  who  has  just  addressed  them  is  the 
one  upon  whose  motion  the  1899  Conference  expressed  the  vceu  that  the 
rights  and  duties  of  neutrals  be  the  object  of  an  agreement  between  the  Powers. 
He  proposes  Mr.  Bustamante  as  a  member  of  the  committee  of  examination, 
whose  reporters  will  be  Mr.  Louis  Renault  for  the  question  of  the  opening  of 
hostilities  and  Colonel  Borel  for  that  of  neutrality. 

The  meeting  adjourns  at  12:30  o'clock. 


[219] 

SEVENTH  MEETING 

AUGUST  9,  1907 


His  Excellency  Mr.  T.  M.  C.  Asser  presiding. 

The  meeting  opens  at  10 :  45  o'clock. 

The  minutes  of  the  preceding  meeting  are  approved  without  remark. 

The  President  reads  the  following  letter  from  his  Excellency  Mr.  A.  Beer- 
naert  which  he  proposes  to  have  printed  and  inserted  in  the  minutes.  It  is  so 
ordered : 

The  Hague,  August  6,  1907. 
My  Dear  Colleague: 

Among  the  proposed  amendments  to  the  laws  and  customs  of  war  on  land 
you  will  have  noted  the  addition  which  the  Japanese  delegation  wished  to  make 
to  Article  57,  composed  of  two  paragraphs,  57a  and  57b.1 

Upon  my  motion  the  first  subcommission  referred  the  examination  of  these 
amendments  to  the  second  subcommission,  requesting  that  it  examine : 

1st,  whether  there  might  not  be  occasion  to  introduce  them  into  the  "  Rights 
and  duties  of  neutrals  " ; 

2d,  likewise  to  transfer  thereto  Articles  58,  59  and  60  which  at  present 
compose  Section  IV. 

You  are  aware  that  the  1899  Convention  respecting"  the  laws  and  customs 
of  war  on  land  is  limited  to  the  engagement  undertaken  by  the  contracting  Powers 
to  give  to  their  armed  land  forces  instructions  in  conformity  with  the  Regulations 
annexed  thereto.  But  if  such  an  engagement  is  understood  with  respect  to  the 
first  three  sections  of  the  Regulations  the  same  cannot  be  said  of  the  fourth  which 
refers  only  to  neutral  States.  These  are  duties  with  regard  to  which  the  States 
at  war  could  give  no  instructions  to  their  armed  forces. 

In  1899,  you  have  not  forgotten,  the  Conference  was  petitioned  to  draw  up 
regulations  respecting  the  rights  and  duties  of  neutrals,  but  this  work,  owing  to 
insufficient  preparation,  had  to  be  referred  to  a  subsequent  assembly. 

However,  accord  having  been  established  on  the  provisions  of  Articles  57 
to  60,  they  were,  for  lack  of  better,  inscribed  in  the  Regulations. 
[220]  To-day  when  the  neutrals  are  about  to  obtain  complete  and  special  regula- 
tions it  appears  that  there  should  be  included  therein  the  provisions  in 
question  and  eventually  the  amendments  proposed. 

In  connection  with  this  subject  I  also  call  your  attention  and  that  of  the 
second  subcommission  to  the  amendment  presented  by  Denmark,2  which  also 
touches,  from  certain  points  of  view,  upon  the  question  of  the  rights  and  duties 
of  neutrals. 

Be  pleased  to  accept,  etc.  (Signed)  A.  Beernaert. 

'  Annexes  10  and  32. 
"Annex  12. 
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The  President  proposes  to  take  up  this  question  when  the  labors  of  the 
Commission  are  completed.1 

The  President  announces  that  he  has  received  a  letter  from  his  Excellency 
Mr.  Brun  containing  a  proposition  the  purport  of  which  has  not  yet  been 
communicated.  It  concerns  a  matter  which  had  already  been  referred  to  the 
committee  of  examination  of  the  first  subcommission  and  which,  by  its  form, 
relates  to  the  opening  of  hostilities,  but  which,  in  fact,  enters  rather  within  the 
scope  of  our  labors. 

This  letter  is  worded  as  follows : 

The  Hague,  August  5,  1907. 
Mr.  President: 

In  the  last  meeting  of  the  second  subcommission  of  the  Second  Commission 
his  Excellency  Count  Tornielli  announced  that  the  second  subcommission  of 
the  Third  Commission  had  referred  Article  1  of  the  British  proposition  entitled 
"  Draft  convention  respecting  the  rights  and  duties  of  neutral  States  in  naval 
war," 2  to  the  subcommission  presided  over  by  your  Excellency. 

The  said  article  is  thus  worded : 

A  neutral  State  is  bound  to  take  measures  to  preserve  its  neutrality  only 
after  it  has  received  from  one  of  the  belligerents  a  notification  of  the  com- 
mencement of  the  war. 

To  this  article  the  delegation  of  Denmark  proposes  to  add : 3 

But  if  it  mobilizes  its  military  forces  before  receiving  this  notice,  in 
order  to  prepare  in  due  time  for  the  defense  of  its  neutrality,  this  act  shall 
not  be  considered  as  an  unfriendly  act  towards  either  of  the  parties  in  dispute. 

I  have  the  honor  to  beg  that  your  Excellency  will  be  so  extremely  obliging 
as  to  have  this  amendment 4  submitted  to  the  subcommission  at  the  same  time 
as  the  British  proposition  cited  above. 

Be  pleased,  etc.  (Signed)  C.  Brun. 

His  Excellency  Mr.  Carlin  observes,  in  connection  with  the  subject  referred 
to  in  the  letter  of  his  Excellency  Mr.  Beernaert,  that  in  the  last  meeting  of  the 
first  subcommission  the  Swiss  delegation  had  raised  the  question  as  to  whether 
the  stipulations  of  Article  53  of  the  1899  Regulations  respecting  the  laws  and 
customs  of  war  on  land  applied  equally  to  the  property  of  neutrals  domiciled  in  the 
territory  of  belligerents.  The  first  subcommission  had  referred  this  question  to 
the  examination  of  its  committee  of  examination.  This  committee  met  yesterday 
and  decided  to  refer  the  solution  of  the  question  to  the  committee  of  the  second 

subcommission. 
[221]  Under  these  circumstances  his  Excellency  Mr.  Carlin  has  the  honor  to 
propose  that  the  second  subcommission  be  so  kind  as  to  consent  that  this 
decision  be  acted  upon. 

The  President  asks  if  the  Swiss  delegation  has  formulated  an  amendment. 

His  Excellency  Mr.  Carlin  replies  in  the  negative.  He  desires  only  to 
know  whether  the  provisions  of  Article  53  apply  equally  to  the  property  of 
neutrals  domiciled  in  the  territory  of  the  belligerents.     He  moves  that  the  sub- 

'Annex  32. 

*  Post,  Third  Commission,  annex  44. 

'  Post,  Second  Commission,  annex  31. 

*  Ibid. 
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commission  sanction  the  decision  made  yesterday  by  the  committee  of  examination 
of  the  first  subcommission,  to  the  effect  that  the  discussion  of  this  question  be 
transferred  to  the  committee  of  examination  of  the  second  subcommission,  which 

is  adopted. 

The  President  announces  the  continuation  of  the  discussion  on  the  first  and 
subsidiary  amendments  presented  by  the  Luxemburg  delegation  *  to  the  proposi- 
tion of  the  German  delegation.2 

Major  General  von  Giindell  makes  the-  following  address : 

At  the  last  meeting  we  listened  with  the  greatest  interest  to  the  very  eloquent 
and  impressive  discourse  of  the  honorable  first  delegate  of  Luxemburg,  his 
Excellency  Mr.  Eyschen,  on  the  question  concerning  the  transportation  facilities 
coming  from  neutral  States.  As  the  Luxemburg  amendment  has  reference  to 
Article  70  of  the  German  proposition,  I  take  the  liberty  of  replying  in  a  few 
words.  First  of  all,  I  state  with  satisfaction  that  the  spirit  which  inspired  the 
first  delegate  of  Luxemburg  in  defending  the  inviolability  of  neutral  transporta- 
tion facilities  is  precisely  the  same  that  dictated  the  proposition  of  the  German 
delegation,  namely,  the  desire  to  contribute  in  all  possible  measure  to  lessening 
the  evils  of  war  which  are  inevitable  with  respect  to  neutral  States  and  persons. 
At  the  same  time  the  difficulty  of  satisfying  this  desire,  common  to  us  all,  consists 
in  that  it  is  indispensable  to  subordinate  to  military  necessity  the  interests  of  those 
who  are  strangers  to  the  war.  In  so  far  as  these  necessities  will  permit  we  shall 
always  be  found  ready  to  take  into  consideration  the  demands  of  equity  and 
justice  not  only  as  regards  neutrals  but  also  as  regards  all  private  individuals. 

The  question  as  to  whether  neutral  railway  material  may  be  requisitioned  by 
belligerents  has  already  been  discussed  by  the  First  Conference  of  1899.  The 
result  of  these  debates  was  Article  54  of  the  Regulations  respecting  the  laws  and 
customs  of  war  on  land,  which  stipulates :  "  The  plant  of  railways  coming  from 
neutral  States,  whether  the  property  of  those  States  or  of  companies  or  of  private 
persons,  shall  be  sent  back  to  them  as  soon  as  possible."  It  was  at  the  First 
Conference  that  the  honorable  first  delegate  of  Belgium,  his  Excellency  Mr. 
Beernaert,  had  suggested  ordering  "  immediate  restitution  of  this  material  with 
a  prohibition  of  using  it  for  the  needs  of  the  war."  But  this  addition  not  having; 
received  the  assent  of  the  Conference,  it  was  limited  to  the  clause  "  shall  be  sent 

»back  to  them  as  soon  as  possible."  I  believe  I  have  the  right  to  conclude  from 
this  that  the  1899  Conference  wished  to  express  the  opinion  that  there  may  be 
some  cases  of  force  majeure  in  which  a  military  commander  cannot  forego  the 
right  to  employ  all  the  transportation  material  he  finds  at  hand  without  making 
any  distinction  of  ownership.  Permit  me  to  advance  one  example  among  many: 
When  there  is  a  question  of  evacuating  sick  and  wounded  and  there  is  on  hand 
transportation  material  part  of  which  belongs  to  a  neutral  State,  would  it  not 
be  contrary  to  the  true  spirit  of  humanity  which  presides  over  the  peace  confer- 
ences to  refuse  to  utilize  this  material  for  the  transportation  of  the  wounded  ?    It 

would  be  easy  to  multiply  these  examples,  and  because  on  the  theater  of 
[222]  war  at  any  moment  the  case  may  arise  in  which  it  is  indispensable  to 

utilize  all  the  transportation  material  at  hand,  either  for  a  humanitarian 
purpose  or  for  a  purely  military  one,  it  therefore  follows  that  this  material  can- 

tnot  be  exempted  in  principle  from  the  right  of  requisition  on  the  part  of  the 
belligerents. 


1  Annexes  39  and  40. 
*  Annex  36. 
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And  so,  while  recognizing  the  arguments  drawn  in  the  interests  of  neutral 
States  and  individuals  which  his  Excellency  Mr.  Eyschen  has  advanced  in  sup- 
port of  absolute  inviolability  of  neutral  transportation  material,  I  venture  to  think 
that  my  military  comrades  and  all  those  who  have  a  true  and  clear  conception 
of  the  exceptional  circumstances  of  war  and  its  essential  nature,  will  agree  with  me 
that  we  cannot  renounce  the  right  to  profit  by  all  material  means  found  on  the 
theater  of  war  in  order  to  bring  our  difficult  and  responsible  task  to  a  successful 
issue ;  and  that  consequently  we  cannot  adhere  to  the  first  Luxemburg  amendment, 
which  bears  an  absolute  and  peremptory  character. 

There  remains  to  be  considered  the  subsidiary  amendment  which  we  have 
before  us.1  The  very  fact  that  the  delegation  of  Luxemburg  presented  this 
subsidiary  proposition  leads  me  to  hope  that  it  has  not  closed  its  eyes  to  the  fact 
that  there  are  some  truly  justifiable  objections  to  be  made,  from  a  military  point 
of  view,  to  its  original  amendment. 

The  first  paragraph  of  the  second  amendment  is  thus  worded:  "  The  main- 
tenance of  pacific  relations,  especially  of  commercial  and  industrial  relations, 
existing  between  the  inhabitants  of  belligerent  and  neutral  States,  merits  particu- 
lar protection  on  the  part  of  the  civil  and  military  authorities."  I  venture  to  say 
that  there  is  no  one  in  this  high  assembly  who  does  not  heartily  applaud  the  noble 
and  truly  humanitarian  principle  expressed  in  these  words.  The  maintenance  of 
the  best  relations  between  two  neighboring  States  that  are  not  at  war  with  one 
another  is  without  doubt  highly  desirable  and  even  very  useful  for  both  parties. 
However,  it  seems  to  me  that  Article  70  of  the  Regulations  respecting  the  treat- 
ment of  neutrals  is  not  the  best  place  for  the  expression  of  this  fundamental  and 
unanimously  recognized  principle.  This  sentence  says  nothing  concrete  which 
could  be  caried  into  execution,  and  consequently  if  it  is  desired  to  expressly  set 
forth  this  axiom  in  the  Regulations  it  would  perhaps  be  possible  and  preferable  to 
put  it  in  the  form  of  a  preamble  at  the  head  of  the  fifth  section.  Perhaps  the 
drafting  committee  will  charge  itself  with  finding  a  suitable  place.  What  I  wish 
to  do  is  merely  to  answer  an  observation  of  his  Excellency  Mr.  Eyschen  who 
expressed  the  opinion  that  by  means  of  such  a  recommendation  inscribed  in  the 
military  catechism  the  rights  of  others,  so  worthy  of  respect,  would  be  emphasized 
in  the  minds  of  those  whom  a  legitimate  ardor  might  otherwise  threaten  to  carry 
beyond  proper  bounds.  I  cannot  share  this  opinion.  On  the  contrary,  gentlemen, 
the  increased  responsibility  in  time  of  war  which  weighs  on  a  superior  military 
commander,  far  from  leading  him  into  unlawful  ways,  will  rather  render  him 
more  sensible  and  more  attentive  to  the  limits  to  be  observed  with  respect  to  the 
population  that  may  be  for  a  time  at  his  mercy. 

The  second  paragraph  of  the  Luxemburg  amendment  stipulates  a  delay  in 
order  that  the  neutral  transportation  material  may  be  taken  back  to  its  country  of 
origin.  The  days  of  grace  accorded  to  merchant  vessels  which,  at  the  declaration 
of  war,  happen  to  be  in  the  ports  of  the  belligerents,  have  been  cited  in  support 
of  this  proposition. 

Making  allusion  only  in  passing  to  the  rights  of  embargo  and  of  angary 
which,  though  disputed,  are  not  yet  abolished  in  common  law  and  which  constitute 
the  right  of  requisition  applied  to  naval  war,  I  call  attention  to  the  difficulties 
of  a  purely  technical  nature  that  stand  in  the  way  of  fixing  such  a  delay  in  the 
domain  of  railways.    While  the  sea  is  free  for  navigation  and  the  voyages  of  ships 

1  Annex  40. 
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are  made  independently  of  rails  and  points  so  that  each  ship  which  is  not 
[223]  retained  by  the  authorities  can  leave  port  whenever  it  deems  best,  railway 
service  is  bound  by  the  strictest  rules  which  cannot  be  violated  without 
running  great  danger,  and  that  is  all  the  more  the  case  during  the  mobilization  of 
the  army ;  this  is  why  it  is  absolutely  impossible  to  send  back  neutral  material  at  the 
moment  war  is  declared  without  deranging  the  entire  transportation  system  of 
mobilization  and  concentration. 

Paragraphs  3  and  4  of  the  Luxemburg  proposition  restrict  requisition  of 
neutral  transportation  material  to  cases  of  imperative  necessity  and  the  quantity 
to  a  minimum.  Upon  another  occasion  I  have  already  said  in  this  assembly  that 
no  military  commander  will  require  either  personal  services  or  neutral  property 
except  in  cases  of  strict  necessity.  It  seems  to  me  that  Article  54  of  the  present 
Regulations  already  contains  all  that  can  be  demanded  with  regard  to  the  consid- 
eration due  railway  material  belonging  to  neutral  States,  and  I  feel  that  this 
article  would  suffice  to  prevent  all  abuse.  Nevertheless  I  do  not  oppose  the 
introduction  of  the  provisions  of  these  two  paragraphs  in  order  better  to  guaran- 
tee that  the  military  requirements  shall  be  limited  to  the  strictly  necessary.  I 
think  merely  that  it  will  be  better  to  substitute  for  the  words  "  within  a  short 
time "  the  expression  used  in  the  1899  Regulations,  "  as  soon  as  possible " , 
which  means  if  possible  without  any  delay,  or  within  as  short  a  time  as  pos- 
sible. 

Moreover,  it  is  to  be  noted  that  Article  54  of  the  1899  Regulations  relates 
only  to  the  territory  of  the  enemy  State  occupied  by  the  adverse  party,  while 
the  new  provisions  are  more  general  and  refer  both  to  this  territory  and  to  the 
countries  of  the  two  belligerents.  It  will  be  the  task  of  the  drafting  committee  to 
settle  this  question. 

There  still  remains  the  last  paragraph  of  the  Luxemburg  amendment  which 
claims  the  right  on  the  part  of  the  neutral  State  to  retain  material  belonging  to 
the  requisitioning  State  which  is  found  on  its  territory  by  way  of  compensation 
for  that  used  by  the  belligerent.  Even  if  it  were  desired  to  concede  this  right  in 
principle,  it  would  be  very  difficult  to  determine  the  quantity  and  duration  of  this 
compensatory  retention.  But  I  do  not  even  consider  such  a  measure  just ;  should 
a  belligerent  profit  by  his  right  to  requisition  neutral  material,  he  will  do  so  only 
when  he  sees  no  other  possible  way  to  provide  for  the  needs  of  the  moment ;  such 
is  not  the  case  in  the  neutral  State ;  even  if  it  be  occasionally  inconvenienced  by  the 
lack  of  material,  the  case  can  never  be  spoken  of  as  one  of  force  majeure.  It  is 
rather  to  be  feared  that  such  retentions  of  material  on  the  part  of  the  neutral 
State  would  disturb,  more  than  is  worth  while,  the  good  relations  between  neigh- 
boring States,  the  maintenance  of  which  I  am  agreed  with  the  honorable  author 
of  the  Luxemburg  proposition  in  recognizing  as  of  the  highest  importance. 

His  Excellency  Mr.  Carlin  observes  that  without  entering  into  details  the 
delegation  of  Switzerland  desires  to  state  that  it  cordially  supports  in  its  entirety 
the  proposition  made  by  the  delegation  of  Luxemburg,  which  his  Excellency 
Mr.  Eyschen  developed  so  convincingly  and  with  so  much  eloquence  in  our 
last  meeting. 

Major  General  Baron  Giesl  von  Gieslingen  declares  that  the  delegation  of 
Austria-Hungary  joins  entirely  in  the  reasons  just  set  forth  by  the  military  dele- 
gate of  Germany,  General  von  Gundell. 

We  consider  that  the  maximum  of  the  obligations  that  a  belligerent  State 
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can  accept  consists  in  the  duty  of  making  restitution,  payment  or  indemnification 
after  the  war  for  all  the  material  it  has  used  during  the  campaign. 

But  the  right  to  use  this  material,  that  is,  to  take  it,  no  matter  where  it  may 

be  found  or  to  whom  it  may  belong,  for  the  purpose  of  making  such  use 

[224]   of  it  as  is  expedient, — this  right  and  this  faculty  should  not  be  limited  or 

restricted,  and  each  restriction  in  this  regard  would  certainly  prevent  or 

restrict  the  prosecution  of  operations  at  moments  often  critical  and  important. 

For  these  reasons  we  are  opposed  to  the  text  of  the  Luxemburg  amendment 
to  Article  70  and  can  accept  only  the  first  and  third  paragraphs,  that  is,  the 
sentences : 

"  The  maintenance  of  pacific  relations,"  etc.,  etc. 

"  Requisitions  on  means  of  transportation,"  etc. 

His  Excellency  Mr.  van  den  Heuvel  observes  that  the  question  submitted 
to  the  Conference  is  that  of  determining  to  what  extent  immunity  should  be 
accorded  to  railway  material  coming  from  neutral  States. 

In  principle  every  belligerent  State  may  seize  and  requisition  railway  material 
and  it  may  do  so  both  on  its  own  territory  and  on  territory  occupied  by  it. 

No  conventional  exception  exists  to-day  restricting  its  authority  to  seize 
enemy  or  neutral  material  on  its  own  territory.  But  as  regards  seizures  on 
occupied  territory  there  is  a  restriction  to  be  made.  Railroads  of  the  enemy  can 
be  seized  only  subject  to  restitution,  railroads  coming  from  neutral  States  can- 
not be  seized,  and  the  material  must  be  allowed  to  return  to  unrestricted  traffic. 

Article  54  of  the  1899  Convention  on  the  laws  of  war  is  explicit.  It  says 
that  the  plant  of  railways  coming  from  neutral  States,  whether  the  property  of 
those  States  or  of  companies  or  of  private  persons,  shall  be  sent  back  to  them  as 
soon  as  possible.  And  Mr.  Rolin  in  his  report  explains  the  bearing  of  the 
provision :  "  The  subcommission,"  he  says,  "  agreed  with  the  drafting  committee 
in  thinking  that  it  was  sufficient  to  lay  down  the  principle  of  restitution  within  a 
short  time  for  the  sole  purpose  of  pointing  out  that  the  material  belonging  to 
neutrals,  unlike  that  of  belligerents,  cannot  be  the  object  of  seizure." 

The  Belgian  delegation  supports  the  main  proposition  of  Luxemburg  because 
this  proposition  maintains  Article  54  for  occupied  territory  and  extends  it  very 
justly,  there  being  the  same  reason  therefor,  to  the  territories  of  the  belligerents 
themselves. 

The  German  delegation  presents  an  entirely  opposite  proposition.  In  reality, 
according  to  the  deduction  one  is  obliged  to  make  from  it,  it  suppresses  immunity 
against  seizure  enjoyed  by  neutral  railways  in  occupied  territory  and  requests  the 
authorization  everywhere  of  a  right  not  only  of  seizure  and  utilization  but  even 
of  expropriation. 

Such  a  proposition  appears  inadmissible  for  two  reasons. 

The  first  is  that  each  belligerent  State  must  so  equip  its  railroads  that  they 
may  by  their  own  means  meet  all  the  needs  of  the  war,  even  those  relating  to 
hospital  service.  It  cannot  claim  the  right  to  reinforce  its  material  by  the  addition 
of  a  part  of  the  material  belonging  to  a  neutral  State.  It  is  clear  that  if  neutrals 
send  their  cars  into  a  neighboring  territory  it  is  in  order  to  facilitate  commerce 
and  not  that  their  material  may  serve  as  an  aid  and  reinforcement  to  a  belligerent. 

The  second  reason  is  that  the  seizure  of  their  railway  material  would  consti- 
tute a  grave  infringement  of  the  rights  of  neutrals,  of  their  right  to  continue 
a   peaceful    commerce    with   the   belligerent,    and    of    their    right   to    continue 
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within  their  own  borders  and  with  their  other  neighbors  free  business  and  trade 
relations. 

The  manifest  necessity  for  the  maintenance  and  generalization  of  the 
immunity  now  established  by  Article  54  has  been  too  well  explained  by  the  dele- 
gate of  Luxemburg  for  us  not  to  give  our  entire  adhesion  to  his  main  proposition 
which  forbids  the  seizure  of  public  transportation  material  belonging  to 
[225]  neutrals  and  forbids  it  in  the  territory  of  the  belligerent  as  well  as  in  the 
territory  occupied  by  him. 

Major  General  Amourel  declares  that  in  principle  he  supports  the 
observations  of  the  military  delegate  of  Germany  so  far  as  concerns  the  first  four 
paragraphs  of  the  Luxemburg  amendment ;  as  to  the  last  paragraph,  the  point  of 
view  of  the  French  delegation  is  different  but  it  may  perhaps  be  possible  to  find 
a  ground  of  conciliation.  At  the  outbreak  of  a  war  there  will  be  railway  material 
of  a  neutral  on  the  territory  of  the  belligerent  and  the  belligerent  cannot  be 
prevented  from  making  use  of  this  material  in  exchange  for  that  which  he 
himself  will  have  in  circulation  among  the  neutrals;  ccnformably  to  Article  54 
this  material  will  have  to  be  sent  back  as  soon  as  possible ;  but  the  right  of  neutrals 
to  retain  public  transportation  material  in  due  compensation  for  material  requisi- 
tioned by  a  belligerent  State  appears  just  and  equitable,  and  for  this  reason  the 
French  delegation  accedes  to  the  last  paragraph  of  the  Luxemburg  proposition. 

His  Excellency  Lord  Reay  declares  that  the  British  delegation,  considering 
that  the  Luxemburg  proposition  is  the  adoption  of  Article  54,  will  vote  for  this 
proposition  with  the  exception  of  paragraph  2  which  it  regards  as  very  difficult 
of  execution. 

Major  General  von  Gundell,  in  answer  to  the  observations  of  his  Excel- 
lency Mr.  van  den  Heuvel,  remarks  that  the  German  delegation  has  never  con- 
templated suppressing  Article  54;  on  the  contrary  it  would  consent  to  the  stipula- 
tions of  this  article  being  extended  to  the  territory  of  the  two  belligerents.  He 
admits  that  there  is  a  deficiency  in  Article  70  but  it  will  be  supplied  by  the 
acceptance  of  paragraphs  2  and  3  and  by  the  extension  of  Article  54. 

His  Excellency  Mr.  van  den  Heuvel  observes  that  according  to  the  prepara- 
tory labors  of  the  Convention  of  1899,  Article  54  expresses  in  a  practical  manner 
the  principle  that  the  material  of  a  neutral  State  may  not  be  seized  by  a  belligerent. 
There  might  be  occasion  to  repeat  it  here  and  to  repeat  it  in  the  terms  of  Mr. 
Rolin's  report,  which  are  very  clear. 

His  Excellency  Mr.  Eyschen:  I  thank  the  honorable  members  for  the  kind 
welcome  they  have  so  generously  accorded  the  principles  which  inspired  the 
amendments  of- Luxemburg. 

The  opinions  exchanged  will  facilitate  the  work  of  the  examination  and 
drafting  committee. 

It  was  indeed  to  be  foreseen  that  the  main  proposition  would  encounter 
opposition.  Under  present  conditions,  when  a  war  breaks  out  the  staff  of  the 
belligerent  takes  possession  of  all  the  rolling  stock  of  the  railroads,  leaving  noth- 
ing to  provide  for  the  peaceful  needs  of  the  populations.  The  difficulty  lies  in 
that  our  railroad  yards  are  insufficient. 

The  departments  of  industry,  commerce  and  labor,  as  well  as  the  department 
of  railroads,  have  therefore  the  imperative  duty  of  encouraging  the  increase  of 
transportation  facilities  in  order  that  during  hostilities  the  railroads  may  not,  as  at 
present  happens,  be  out  of  condition  to  serve  the  most  urgent  needs  of  those  who 
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wish  to  continue  in  their  occupations.  This  is  the  surest  means  of  diminishing 
the  evils  of  war.  Moreover,  a  little  more  justice  will  then  enter  into  the  relations 
with  neighboring  neutral  States. 

We  appear  to  be  of  one  accord  as  to  inscribing  in  the   Convention  the 
principle  that  requisitions  of  neutral  material  must  be  made  only  in  case  of 
imperative  necessity  and  that  the  duration  of  utilization  must  be  reduced  to  the 
minimum.    The   agreeable,   the   useful,   the   necessary   are   three   things   which 
theoretically  exclude  one  another.     I  have  known  persons  for  whom  the 
[226]  pleasures  of  life  appeared  to  be  the  most  imperative  necessities.    Diogenes 
and  Epicurus  held  divergent  views  in  their  appreciation  of  the  nature  of 
necessity.    That  is  why  it  is  well  to  add  that  the  maintenance  of  commercial,  indus- 
trial and  pacific  relations  is  placed  under  the  special  protection  of  the  authorities. 
One  may  have  very  great  confidence  in  the  superior  commanders  but  the  right 
of  requisition  may  be  and  often  will  be  delegated  to  heads  of  smaller  detach- 
ments, to  functionaries  of  an  inferior  order  who  may  be  lacking  in  prudence 
and  cool  judgment.    Man  grows  by  circumstances  and  the  high  purpose  he  holds 
in  view.    But  there  also  lies  danger.    The  bravest,  the  noblest  hearts  allow  them- 
selves to  be  the  most  easily  led. 

At  the  moment  of  action  it  is  these  to  whom  it  is  necessary  to  recall  the 
consideration  due  to  third  parties  whose  interests  must  not  be  uselessly  sacrificed. 
We  still  think  that  it  is  not  only  lawful  but  even  very  practicable  to  allow  the 
neutrals,  after  the  declaration  of  war,  a  delay  sufficient  to  take  back  their  railway 
material  which  is  threatened  with  transformation  into  war  material.  In  the  great 
empires  the  war  may  be  localized  to  one  point  on  the  frontier.  The  other 
neighboring  zones  will  often  remain  free  for  ordinary  traffic.  The  measure  could 
be  easily  put  into  execution  in  such  a  case.  And  if  we  consider  the  disasters 
which  the  penury  of  rolling  stock  must  occasion  in  the  industrial  world,  both 
beyond  and  within  the  frontier,  we  shall  be  happy  to  allow  the  return  to  its 
country  of  origin  of  an  equipment  which  will  serve  to  maintain  peaceful  relations 
between  the  inhabitants  of  the  neighboring  countries. 

It  is  the  same  with  regard  to  the  right  of  retention  which  we  propose  to  see 
established  for  the  benefit  of  the  neutral,  whose  transportation  facilities  have 
been  requisitioned  in  the  belligerent  country.  The  measure  is  entirely  just.  It  is 
the  only  means  of  moderating  the  blows  that  strike  commerce  and  of  avoiding 
the  increase  of  useless  losses. 

But  such  measures,  it  was  said,  may  create  difficulties.  Do  not  requisitions 
also  create  them?  It  is  the  belligerents  who  take  the  first  step.  Each  of  the 
two  States  wishes  to  safeguard  legitimate  interests ;  indeed  it  must  do  so.  There- 
fore both  are  authorized  to  act. 

It  is  not  by  the  payment  of  the  bailment  charges  for  cars  that  the  neutral  is 
indemnified.  At  such  times  the  material,  always  insufficient,  would  bring  far 
more. 

But  all  those  who  are  affected  as  a  consequence,  the  neutrals  who  have  no 
civic  interest  or  obligation  in  serving  the  State  which  is  at  war, — one  can  do 
nothing  for  them;  therefore,  at  least  let  their  right  of  legitimate  defense  be 
recognized.  In  order  that  this  last  may  not  exceed  its  just  limit  the  amendment 
provides  that  the  retention  shall  be  made  in  compensation  to  the  extent  it  is  due. 
It  is  therefore  desired  only  to  reestablish  the  broken  equilibrium  which,  with  the 
daily  statistics  of  the  railroad  administration,  will  be  very  easy.    To  sum  up,  let  us 
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say  that  the  two  States  find  themselves  confronted  by  a  case  of  force  majeure, 
in  the  face  of  events  which  could  not  be  prevented,  and  that  consequently  the 
same  law  will  have  to  regulate  their  conduct. 

The  best  plan  will  be,  it  seems,  to  refer  the  proposed  texts  to  the  Commission ; 
since  the  same  sentiment  of  justice  and  international  solidarity  unites  us  we  shall 
be  able  to  arrive  at  an  agreement  upon  the  principal  points.  In  the  discussion  to 
which  we  have  just  devoted  ourselves  the  difference  of  opinions  manifested  itself 
not  merely  between  the  States  which  are  perpetually  neutral  and  those  which  are 
not,  but  rather  between  the  small  and  the  great.  These  States,  whose  neutrality  has 
been  stipulated  by  the  agreement  of  the  great  Powers,  are  in  a  certain  measure 
sometimes  laboratories  for  this  practice  of  international  law.  By  reason  of  their 
weakness  they  feel  more  keenly  the  consequences  of  certain  acts.  In  pointing  out 
these  evils  they  render  service  to  all.  In  future  wars  it  is  indeed  possible  that 
voluntary  neutrality  of  the  great  Powers  may  be  more  often  declared  and  the 
disadvantages  pointed  out  by  us  will  make  themselves  felt  on  a  greater 
[227]  scale.  That  is  why,  in  proposing  these  amendments  in  the  interest  of 
neutrals,  we  can  say  to  each  State  represented  in  this  gathering :  "  tua  res 
agitur." 

His  Excellency  Mr.  Milovan  Milovanovitch  shares  the  opinion  of  General 
Amourel  that  it  is  impossible  to  prevent  requisitions  of  transportation  material 
belonging  to  the  neutral  State  in  consequence  of  the  imperative  practical  needs  of 
the  belligerent,  and  that  for  this  reason  it  is  necessary,  in  consideration  of  the 
same  practical  necessities,  to  recognize  the  right  of  the  neutral  State  to  exercise 
a  kind  of  retaliation  and  retain  material  belonging  to  the  belligerents  by  way  of 
compensation.  This  retaliation  must,  however,  be  exercised  in  the  same  manner 
and  under  absolutely  equal  conditions  with  respect  to  both  belligerents. 

Upon  the  invitation  of  the  President  the  delegate  of  Serbia  writes  out  and 
submits  to  him,  for  discussion  in  the  committee  of  examination,  the  following 
amendment. 

A  neutral  State  is  required,  however,  to  exercise  this  detention  of  trans- 
portation material  at  the  same  time  and  in  the  same  measure  with  respect  to 
all  belligerent  parties. 

Colonel  Borel,  in  reply  to  the  remarks  of  his  .Excellency  Mr.  Milovano- 
vitch who  spoke  of  a  right  of  retaliation  to  be  exercised  by  the  neutral  State, 
observes  that  this  right  can  never  be  considered  as  having  the  character  of  repri- 
sals to  be  exercised  by  the  neutral  to  the  prejudice  of  the  belligerent  who  has 
retained  railway  material  belonging  to  the  former.  The  neutral  State,  thus 
deprived  of  a  part  of  its  material,  will  in  turn  often  be  forced  by  circumstances 
themselves  to  make  use  of  the  foreign  material  on  its  territory  in  order  to  ensure 
the  maintenance  of  its  domestic  as  well  as  international  railway  service.  In  this 
case,  which  will  not  fail  to  present  itself,  the  application  of  the  principle  of  com- 
pensation to  the  same  extent,  as  set  forth  in  the  subsidiary  amendment  of  the 
Luxemburg  delegation,  will  be  the  only  means  by  which  the  neutral  State  can 
observe  impartiality  towards  both  belligerents,  preserve  an  even  balance  with 
respect  to  them,  and  act  in  such  a  way  that  neither  of  them  may  see  its  material 
increased  or  diminished  through  the  act  of  the  neutral  State. 

The  President  proposes  to  refer  Article  70  of  the  German  proposition  '  to 
the  committee  of  examination,  and  it  is  so  ordered. 

'  Annex  36. 
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The  President  then  places  under  discussion  Article  71  of  the  German  propo- 
sition, thus  worded : 

Neutral  vessels  and  their  cargoes  can  be  expropriated  or  used  by  a 
belligerent  party  only  if  these  vessels  are  used  for  river  navigation  within  its 
territory  or  within  the  enemy  territory. 

In  case  of  expropriation  the  indemnity  shall  equal  the  entire  valuation 
of  the  vessel  or  of  the  cargo  plus  ten  per  cent.  In  case  of  use,  it  shall  equal 
the  ordinary  charges  plus  ten  per  cent.  These  indemnities  shall  be  paid 
immediately  and  in  specie. 

as  well  as  the  Austro-Hungarian  amendment  proposing  to  insert  between  the 
words  "navigation  "  and  "  within  "  in  the  second  line  of  the  first  paragraph  "  or 
small  coasting  trade"  (petit  cabotage). 

Major  General  von  Gundell  declares  his  acceptance  of  the  Austro-Hungarian 
amendment. 

His  Excellency  Mr.  van  den  Heuvel  states  that  Article  70  establishes  the 
rule  that  all  neutral  movable  property  may  be  requisitioned  and  expropriated. 
Article  71  of  the  German  proposition  proposes  an  exception  to  this  rule.  He 
does  not  understand  why  the  cargo  of  vessels  cannot  be  expropriated,  when  if 
this  cargo  should  happen  to  be  on  a  wharf  or  in  a  warehouse  the  military  authority 

could  claim  it. 
[228]   Major  General  von  Gundell  remarks  that  according  to  the  spirit  of  the 
German  proposition  all  neutral  property  is  subject  to  expropriation. 

We  wished  to  exempt  vessels  in  port  and  on  the  sea,  holding  that  the  sea 
should  be  free  for  navigation,  but  we  were  unwilling  to  extend  this  provision  to 
river  navigation. 

His  Excellency  Mr.  van  den  Heuvel  observes  that  he  clearly  sees  the  dis- 
tinction but  does  not  understand  the  reasons  for  it.  He  considers  it  legitimate 
not  to  allow  the  seizure  of  transportation  facilities,  vessels  as  well  as  railway 
material.  But  by  virtue  of  what  reason  should  the  cargoes  of  vessels  escape 
requisition  when  railway  cargoes  are  subject  thereto. 

Lieutenant  Colonel  van  Oordt  offers  some  observations  touching  the  expres- 
sion "  small  coasting  trade  "  used  in  the  Austro-Hungarian  amendment. 

It  is  not  merely  a  question  of  words,  he  says,  but  rather  a  question  of  prin- 
ciple that  I  have  in  view.  But  even  in  case  the  observations  should  relate  only 
to  the  use  of  these  words,  this  would  still  be  an  important  question  from  a  prac- 
tical standpoint  because  it  is  only  by  the  medium  of  words  that  one  attains  ideas. 
And  especially  here,  where  it  is  nothing  less  than  a  question  of  the  conventional 
law  relating  to  expropriation  in  time  of  war,  it  is  necessary  to  reach  an  entirely 
clear  understanding  as  to  the  meaning  of  the  expressions  used,  since,  lacking 
that,  one  thing  would  be  taken  for  another.  This  question  is  of  great  importance, 
particularly  for  countries,  such  as  Austro-Hungary  and  the  Netherlands,  where 
maritime  rivers  are  found,  that  is  to  say,  rivers  that  are  over  a  great  extent 
navigable  by  seagoing  vessels. 

As  the  name  already  implies,  the  expression  "  coasting  trade  "  in  its  proper 
sense  relates  only  to  maritime  navigation  along  the  coasts  (what  is  called  in 
German  "  Kiistenfrachtfahrt"),  and  in  international  and  national  law  the  term 
indicates  the  navigation  between  the  seaports  of  the  same  country.  But  here  the 
expression  "  small  coasting  trade  "  is  already  encountered,  for  example  in  France 
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where  these  words  designate  navigation  between  the  French  seaports  situated  on 
the  same  coast  (for  example  between  Brest  and  Havre),  while  by  "  long-distance 
coasting  trade "  (grand  cabotage)  is  meant  the  maritime  navigation  between 
ports  situated  on  different  coasts  (for  example  between  Brest  and  Marseilles). 
Moreover,  the  small  and  the  long-distance  coasting  trade  together  embrace  all 
maritime  navigation  between  French  national  ports. 

By  extension  the  term  "  coasting  trade  "  is  used  also  to  indicate  river  navi- 
gation or  transportation  between  river  ports  by  seagoing  vessels.  These  vessels 
are  used  then  for  a  double  purpose :  they  serve  for  ocean  trade  and  at  the  same 
time  for  river  trade.  In  order  to  distinguish  this  river  navigation  by  seagoing 
vessels  from  coasting  trade  properly  so-called  or  maritime,  it  is  termed  "  small 
coasting  trade."    Thus,  here  is  already  a  second  meaning  given  to  this  expression. 

But  even  if  we  refer  only  to  river  navigation,  this  last  meaning  is  far  from 
being  generally  adopted.  In  1888,  for  example,  the  Institute  of  International 
Law  elaborated  "  Regulations  for  the  navigation  of  international  rivers."  In 
the  second  paragraph  of  Article  8  of  this  draft  adopted  by  the  Institute  it  is  said : 

Foreign  vessels,  whether  seagoing  or  for  river  navigation,  shall  not  be 
admitted  to  regular  small  coasting  trade,  that  is,  to  exclusive  and  continuous 
traffic  between  the  ports  of  the  same  State  located  on  the  river,  except  by 
special  concession  of  that  State. 

Here,  then,  is  a  third  interpretation  of  the  expression  "  small  coasting  trade." 
In  this  case  it  is  not  the  nature  of  the  vessels  that  constitutes  the  characteristic 
sign  of  the  small  coasting  trade  but  only  the  navigation  between  river  ports  of 
the  same  country  without  distinction  of  vessels,  that  is,  with  vessels  either 
[229]  seagoing  or  for  river  navigation.  All  who  have  read  the  interesting  studies 
of  Mr.  Engelhardt  on  international  rivers  know  that  this  author  desig- 
nates as  "  small  coasting  trade "  river  navigation  between  ports  of  the  same 
country,  and  as  "  long-distance  coasting  trade  "  river  navigation  between  ports 
of  different  countries. 

This  interpretation  would  also  necessarily  involve  a  part  of  the  vessels  of 
the  long-distance  coasting  trade  in  the  right  of  expropriation,  that  is,  the  vessels 
which  serve  in  their  river  navigation  exclusively  for  transportation  between  ports 
of  the  two  belligerent  parties.  In  view  of  this  diversity  of  explanations  given  to 
the  words  "  small  coasting  trade  "  it  would  be  from  a  practical  point  of  view  very 
desirable  not  to  use  this  expression  in  a  convention.  Above  all,  when  dealing 
with  the  power  of  belligerent  parties  with  respect  to  neutral  property  it  is  neces- 
sary to  carefully  avoid  all  equivocation  and  ambiguity. 

And  now  permit  me  to  touch  also  upon  the  principle  of  the  question  and  to 
ask  upon  what  is  founded  the  right  of  the  belligerent  to  appropriate  neutral 
maritime  vessels  which  are  entirely  free  in  naval  warfare.  Is  it  because  of  the 
sole  fact  that  apart  from  their  maritime  navigation  they  also  engage  in  river 
navigation  on  the  territory  of  the  belligerents  ?  Why,  in  the  matter  of  expropria- 
tion, should  the  river  character  outweigh  the  maritime  character?  In  my  opinion 
the  maritime  character  should  outweigh  the  river  character.  But  in  any  case  there 
will  be  a  certain  class  of  neutral  maritime  vessels  which,  in  addition  to  their 
navigation  on  the  high  seas,  also  engage  in  river  traffic  exclusively  in  the  territory 
of  one  or  both  of  the  belligerents  and  which  must  be  excluded  before  all  from 
expropriation :  these  are  the  vessels  which  come  from  neutral  seaports.     Perhaps 
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it  is  also  the  intention  of  the  amendment  to  exclude  them  but  this  intention  could 
not  be  deduced  in  an  entirely  clear  manner  on  account  of  the  diversity  of  ex- 
planations given  to  the  words  "  small  coasting  trade."  As  a  matter  of  fact  it  is 
possible  for  a  vessel  not  to  cross  a  neutral  frontier  in  its  river  "  coasting  trade," 
and  nevertheless  come  from  a  neutral  seaport  or  have  such  a  port  for  final 
destination  in  its  maritime  voyage. 

In  case  the  expropriation  of  neutral  maritime  vessels  should  not  be  excluded 
once  for  all,  it  would  nevertheless  be  necessary  to  exclude  vessels  which,  even 
outside  of  their  river  navigation,  would  touch  at  a  neutral  port.  And  in  any 
case  the  expression  "  small  coasting  trade,"  whose  meaning  is  far  from  being  be- 
yond doubt,  should  not  be  used. 

I  do  not  wish  to  make  a  proposition  in  this  direction.  I  am  absolutely  con- 
vinced that  the  committee  of  examination  is  much  more  competent  than  I  to  find 
a  suitable  wording.  It  is  only  to  indicate  my  purpose  that  I  take  the  liberty  of 
giving  the  following  modified  text  of  the  first  paragraph  of  Article  71 : 

Neutral  vessels,  whether  river  or  maritime,  and  their  cargo  can  be  ex- 
propriated or  utilized  by  a  belligerent  party  only  when  these  vessels  belong 
to  the  river  shipping  in  the  territory  of  the  belligerent  parties,  to  the  exclusion 
however  of  those  which  in  the  course  of  their  voyage  engage  at  the  same 
time  in  trade  with  one  or  several  neutral  ports,  either  river  or  sea  ports. 

In  concluding,  I  repeat  that  neutral  maritime  vessels  are  mentioned  only  in 
case  their  expropriation  should  not  be  excluded  once  for  all,  and  with  a  view  to 
excluding  in  such  case  at  least  the  vessels  coming  from  neutral  seaports,  even  if 
in  their  river  navigation  they  are  employed  exclusively  in  transportation  between 
ports  of  the  belligerent  parties. 

Major  General  Giesl  von  Gieslingen  desires  to  reply  to  the  statements  of 
Lieutenant  Colonel  van  Oordt  but  reserves  the  right  to  do  so  in  the  committee 
of    examination,   to   which   the    question    is    referred    on    the    request    of   the 

speaker. 
[230]   The  President  reads  Article  72,  thus  worded,  which  is  adopted  without 
remark : 

Indemnity  for  the  destruction  or  injury  of  neutral  personal  property, 
due  solely  to  its  use  for  military  purposes,  shall  likewise  be  settled  in  con- 
formity with  the  principles  laid  down  in  Articles  70  and  71. 

The  President  then  reads  Articles  57a  and  57b  of  the  proposition  of  the 
Japanese  delegation,  which  were  referred  by  the  first  subcommission  to  the 
second,  and  remarks  that  the  question  of  placing  them  remains  reserved. 

New  Article  57a 

Officers  or  other  members  of  the  armed  forces  of  a  belligerent,  interned  by  a  neutral 
State,  cannot  be  set  at  liberty  or  authorized  to  reenter  their  country  except  with  the  con- 
sent of  the  adverse  party  and  under  the  conditions  stipulated  by  it. 

New  Article  57b 

A  parole  given  to  a  neutral  State  by  the  persons  mentioned  in  Article  57a  shall  be, 
in  case  of  violation,  deemed  equivalent  to  one  given  to  the  adverse  party. 

His  Excellency  Mr.  Keiroku  Tsudzuki  speaks  as  follows: 
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The  propositions  we  have  submitted  to  the  consideration  of  the  high  assem- 
bly are  in  our  opinion  sufficiently  clear  in  themselves  not  to  need  any  explanation 
whatever.  In  fact,  Article  57  seems  to  establish  the  principle  that  neutrals  are 
obligated  to  intern  all  belligerent  troops,  as  far  as  it  is  possible  of  course,  for  the 
entire  duration  of  the  war.  But  there  are  many  cases  where  it  would  not  be 
necessary  to  impose  this  heavy  responsibility  upon  the  neutrals. 

On  the  other  hand  there  have  been  cases,  isolated  most  certainly  but  there 
have  been  some,  in  the  history  of  the  past  when  neutrals  have  liberated  these 
prisoners  without  the  previous  consent  of  the  other  belligerent.  In  any  case  Ar- 
ticle 57a  is  in  the  same  category  with  Article  57  of  the  Regulations  of  the  laws  and 
customs  of  war  on  land  and  Articles  13  and  15  of  the  draft  convention  concerning 
hospital  ships. 

Article  57b  is  merely  the  necessary  complement  of  the  principle  laid  down 
by  Article  10  of  the  Regulations  respecting  the  laws  and  customs  of  war  on  land. 

Brigadier  General  Davis  declares  that  the  delegation  of  the  United  States 
warmly  supports  the  propositions  of  the  Japanese  delegation. 

The  President  proposes  to  refer  Articles  57a  and  57b  to  the  committee  of 
examination,  which  is  approved. 

On  the  proposition  of  the  President  the  amendment  of  the  delegation  of 
Denmark  '  concerning  "  the  mobilization  of  the  military  forces  of  the  neutrals  " 
is  referred  to  the  committee  of  examination. 

He  observes  that  this  temporarily  terminates  the  labors  of  the  second  sub- 
commission  which  will  have  to  meet  again  to  discuss  the  report  to  be  submitted 
to  it  by  the  committee  of  examination,2  and,  after  having  the  nomination  of  Gen- 
eral Davis  approved  as  member  of  the  latter,  he  adjourns  the  meeting  at  12:10. 

1  Annex  31. 
'The  report  in  question  was  presented  to  the  Commission    (third  meeting). 
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Annex  1 

REGULATIONS  OF  1899  RESPECTING  THE  LAWS  AND 
CUSTOMS  OF  WAR  ON  LAND  (ANNEX  TO  THE  CON- 
VENTION) 

SECTION  I.— On  Belligerents 

Chapter  I. — The  qualifications  of  belligerents 

Article  1 

The  laws,  rights,  and  duties  of  war  apply  not  only  to  armies,  but  also  to  mili- 
tia and  volunteer  corps  fulfilling  the  following  conditions : 

1.  That  they  be  commanded  by  a  person  responsible  for  his  subordinates ; 

2.  That  they  have  a  fixed  distinctive  emblem  recognizable  at  a  distance; 

3.  That  they  carry  arms  openly;  and 

4.  That  they  conduct  their  operations  in  accordance  with  the  laws  and  cus- 
toms of  war. 

In  countries  where  militia  or  volunteer  corps  constitute  the  army,  or  form 
part  of  it,  they  are  included  under  the  denomination  "  army." 

Article  2 

The  population  of  a  territory  which  has  not  been  occupied  who,  on  the  ap- 
proach of  the  enemy,  spontaneously  take  up  arms  to  resist  the  invading  troops 
without  having  had  time  to  organize  themselves  in  accordance  with  Article  1, 
shall  be  regarded  as  belligerents  if  they  respect  the  laws  and  customs  of  war. 

Article  3 

The  armed  forces  of  the  belligerent  parties  may  consist  of  combatants  and 
non-combatants.  In  case  of  capture  by  the  enemy,  both  have  a  right  to  be  treated 
as  prisoners  of  war. 

Chapter  II. — Prisoners  of  war 

Article  4 

Prisoners  of  war  are  in  the  power  of  the  hostile  Government,  but  not  in 
that  of  the  individuals  or  corps  who  captured  them. 

They  must  be  humanely  treated. 

All  their  personal  belongings,  except  arms,  horses,  and  military  papers,  re- 
main their  property. 
[234]  Article  5 

Prisoners  of  war  may  be  interned  in  a  town,  fortress,  camp,  or  other  place, 
under  obligation  not  to  go  beyond  certain  fixed  limits ;  but  they  can  only  be  placed 
in  confinement  as  an  indispensable  measure  of  safety. 

231 
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Article  6 

The  State  may  utilize  the  labor  of  prisoners  of  war  according  to  their  rank 
and  aptitude.  The  tasks  shall  not  be  excessive  and  shall  have  no  connection  with 
the  operations  of  the  war. 

Prisoners  may  be  authorized  to  work  for  the  public  service,  for  private  per- 
sons, or  on  their  own  account. 

Work  done  for  the  State  is  paid  for  at  the  rates  in  force  for  work  of  a 
similar  kind  done  by  soldiers  of  the  national  army. 

When  the  work  is  for  other  branches  of  the  public  service  or  for  private 
persons,  the  conditions  are  settled  in  agreement  with  the  military  authorities. 

The  wages  of  the  prisoners  shall  go  towards  improving  their  position,  and 
the  balance  shall  be  paid  them  at  the  time  of  their  release,  after  deducting  the 
cost  of  their  maintenance. 

Article  7 

The  Government  into  whose  hands  prisoners  of  war  have  fallen  is  charged 
with  their  maintenance. 

In  the  absence  of  a  special  agreement  between  the  belligerents,  prisoners  of 
war  shall  be  treated  as  regards  food,  quarters,  and  clothing,  on  the  same  footing 
as  the  troops  of  the  Government  which  has  captured  them. 

Article  8 

Prisoners  of  war  shall  be  subject  to  the  laws,  regulations,  and  orders  in 
force  in  the  army  of  the  State  in  whose  power  they  are.  Any  act  of  insubordi- 
nation justifies  the  adoption  towards  them  of  such  measures  of  severity  as  may 
be  necessary. 

Escaped  prisoners  who  are  retaken  before  being  able  to  rejoin  their  army 
or  before  leaving  the  territory  occupied  by  the  army  that  captured  them  are  liable 
to  disciplinary  punishment. 

Prisoners  who,  after  succeeding  in  escaping,  are  again  taken  prisoners,  are 
not  liable  to  any  punishment  for  the  previous  flight. 

Article  9 

Every  prisoner  of  war  is  bound  to  give,  if  questioned  on  the  subject,  his  true 
name  and  rank,  and  if  he  infringes  this  rule,  he  is  liable  to  a  curtailment  of  the 
advantages  accorded  to  the  prisoners  of  war  of  his  class. 

Article  10 

Prisoners  of  war  may  be  set  at  liberty  on  parole  if  the  laws  of  their  country 
allow  it,  and,  in  such  cases,  they  are  bound,  on  their  personal  honor,  scrupulously 
to  fulfill,  both  towards  their  own  Government  and  the  Government  by  which  they 

were  made  prisoners,  the  engagement  they  have  contracted. 
[235]   In  such  cases  their  own  Government  is  bound  neither  to  require  of  nor 
accept  from  them  any  service  incompatible  with  the  parole  given. 
A  prisoner  of  war  cannot  be  compelled  to  accept  his  liberty  on  parole ;  sim- 
ilarly the  hostile  Government  is  not  obliged  to  accede  to  the  request  of  the 
prisoner  to  be  set  at  liberty  on  parole. 
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Article  12 


Any  prisoner  of  war  liberated  on  parole  and  retaken  bearing  arms  against  the 
Government  to  which  he  had  pledged  his  honor,  or  against  the  allies  of  that  Gov- 
ernment, forfeits  his  right  to  be  treated  as  a  prisoner  of  war,  and  can  be  brought 
before  the  courts. 

Article  13 

Individuals  who  follow  an  army  without  directly  belonging  to  it,  such  as 
newspaper  correspondents  and  reporters,  sutlers  and  contractors,  who  fall  into 
the  enemy's  hands,  and  whom  the  latter  thinks  fit  to  detain,  are  entitled  to  be 
treated  as  prisoners  of  war,  provided  they  are  in  possession  of  a  certificate  from 
the  military  authorities  of  the  army  they  were  accompanying. 

Article  14 

An  information  bureau  relative  to  prisoners  of  war  is  instituted,  on  the  com- 
mencement of  hostilities,  in  each  of  the  belligerent  States,  and,  when  necessary, 
in  neutral  countries  which  have  received  belligerents  in  their  territory.  The 
function  of  this  bureau  is  to  reply  to  all  inquiries  about  the  prisoners,  to  receive 
from  the  various  services  concerned  all  the  information  necessary  to  enable  it 
to  make  out  an  individual  return  for  each  prisoner  of  war.  It  is  kept  informed 
of  internments  and  transfers,  as  well  as  of  admissions  into  hospitals  and  deaths. 

It  is  likewise  the  function  of  the  information  bureau  to  receive  and  collect 
all  objects  of  personal  use,  valuables,  letters,  etc.,  found  on  the  field  of  battle  or 
left  by  prisoners  who  have  died  in  hospitals  or  ambulances,  and  to  forward  them 
to  those  concerned. 

Article  15 

Relief  societies  for  prisoners  of  war,  which  are  properly  constituted  in  ac- 
cordance with  the  laws  of  their  country  and  with  the  object  of  serving  as  the 
channel  for  charitable  effort  shall  receive  from  the  belligerents,  for  themselves 
and  their  duly  accredited  agents,  every  facility  for  the  efficient  performance  of 
their  humane  task  within  the  bounds  imposed  by  military  necessities  and  ad- 
ministrative regulations.  Agents  of  these  societies  may  be  admitted  to  the  places 
of  internment  for  the  purpose  of  distributing  relief,  as  also  to  the  halting-places 
of  repatriated  prisoners,  if  furnished  with  a  personal  permit  by  the  military 
authorities,  and  of  giving  an  undertaking  in  writing  to  comply  with  all  measures 
of  order  and  police  which  the  latter  may  issue. 

Article  16 

Information  bureaus  enjoy  the  privilege  of  free  postage.     Letters,  money 

orders,  valuables,  as  well  as  parcels  by  post,  intended  for  prisoners  of 

[236]  war,  or  dispatched  by  them,  shall  be  exempt  from  all  postal  duties  in  the 

countries  of  origin  and  destination,  as  well  as  in  the  countries  they  pass 

through. 

Presents  and  relief  in  kind  for  prisoners  of  war  shall  be  admitted  free  of 
all  import  or  other  duties,  as  well  as  of  payments  for  carriage  by  State  railways. 
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Article  17 

Officers  taken  prisoners  may  receive,  if  necessary,  the  full  pay  allowed  them 
in  this  position  by  their  country's  regulations,  the  amount  to  be  refunded  by  their 
Government. 

Article  18 

Prisoners  of  war  shall  enjoy  complete  liberty  in  the  exercise. of  their  religion, 
including  attendance  at  the  services  of  whatever  church  they  may  belong  to,  on 
the  sole  condition  that  they  comply  with  the  measures  of  order  and  police  issued 
by  the  military  authorities. 

Article  19 

The  wills  of  prisoners  of  war  are  received  or  drawn  up  in  the  same  way  as 
for  soldiers  of  the  national  army. 

The  same  rules  shall  be  observed  regarding  death  certificates  as  well  as  for 
the  burial  of  prisoners  of  war,  due  regard  being  paid  to  their  grade  and  rank. 

Article  20 

After  the  conclusion  of  peace,  the  repatriation  of  prisoners  of  war  shall  be 
carried  out  as  quickly  as  possible. 

Chapter  III. — The  sick  and  wounded 

Article  21 

The  obligations  of  belligerents  with  regard  to  the  sick  and  wounded  are 
governed  by  the  Geneva  Convention  of  August  22,  1864,  subject  to  any  modifica- 
tions which  may  be  introduced  into  it. 

SECTION  II.— On  Hostilities 
Chapter  I. — Means  of  injuring  the  enemy,  sieges,  and  bombardments 

Article  22 

The  right  of  belligerents  to  adopt  means  of  injuring  the  enemy  is  not  un- 
limited. 

Article  23 

In  addition  to  the  prohibitions  provided  by  special  conventions,  it  is  es- 
pecially forbidden: 

(a)  To  employ  poison  or  poisoned  weapons ; 

(b)  To  kill  or  wound  treacherously  individuals  belonging  to  the  hostile 
nation  or  army; 

[237]    (c)  To  kill  or  wound  an  enemy  who,  having  laid  down  his  arms,  or  having 
no  longer  means  of  defense,  has  surrendered  at  discretion; 

(d)  To  declare  that  no  quarter  will  be  given; 

(e)  To  employ  arms,  projectiles,  or  material  calculated  to  cause  unneces- 
sary suffering; 

(/)  To  make  improper  use  of  a  flag  of  truce,  of  the  national  flag,  or  of  the 
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military  insignia  and  uniform  of  the  enemy,  as  well  as  the  distinctive  badges 
of  the  Geneva  Convention; 

(g)  To  destroy  or  seize  the  enemy's  property,  unless  such  destruction  or 
.seizure  be  imperatively  demanded  by  the  necessities  of  war. 

Article  24 
Ruses  of  war  and  the  employment  of  measures  necessary  for  obtaining  in- 
formation about  the  enemy  and  the  country  are  considered  permissible. 

Article  25 
It  is  forbidden  to  attack  or  bombard  towns,  villages,  dwellings  or  buildings 
that  are  not  defended. 

Article  26 
The  officer  in  command  of  an  attacking  force  must,  before  commencing  a 
bombardment,  except  in  cases  of  assault,  do  all  in  his  power  to  warn  the  au- 
thorities. 

Article  27 
In  seiges  and  bombardments  all  necessary  steps  must  be  taken  to  spare,  as 
far  as  possible,  buildings  dedicated  to  religion,  art,  science,  or  charitable  purposes, 
hospitals,  and  places  where  the  sick  and  wounded  are  collected,  provided  they 
are  not  being  used  at  the  time  for  military  purposes. 

It  is  the  duty  of  the  besieged  to  indicate  the  presence  of  such  buildings  or 
places  by  distinctive  and  visible  signs,  which  shall  be  notified  to  the  enemy  be- 
forehand. 

Article  28 
It  is  forbidden  to  give  over  to  pillage  even  a  town  or  place  taken  by  storm. 

Chapter  II. — Spies 

Article  29 
A  person  can  only  be  considered  a  spy  when,  acting  clandestinely  or  on  false 
pretenses,  he  obtains  or  endeavors  to  obtain  information  in  the  zone  of  operations 
of  a  belligerent,  with  the  intention  of  communicating  it  to  the  hostile  party. 

Thus,  soldiers  not  wearing  a  disguise  who  have  penetrated  into  the  zone  of 
operations  of  the  hostile  army,  for  the  purpose  of  obtaining  information,  are  not 
considered  spies.  Similarly,  the  following  are  not  considered  spies :  Soldiers  and 
civilians,  carrying  out  their  mission  openly,  entrusted  with  the  delivery 
[238]  of  dispatches  intended  either  for  their  own  army  or  for  the  enemy's  army. 
To  this  class  belong  likewise  persons  sent  in  balloons  for  the  purpose  of 
carrying  dispatches  and,  generally,  of  maintaining  communications  between  the 
different  parts  of  an  army  or  a  territory. 

Article  30 
A  spy  taken  in  the  act  shall  not  be  punished  without  previous  trial. 

Article  31 
A  spy  who,  after  rejoining  the  army  to  which  he  belongs,  is  subsequently 
captured  by  the  enemy,  is  treated  as  a  prisoner  of  war,  and  incurs  no  responsi- 
bility for  his  previous  acts  of  espionage. 
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Chapter  III. — Parlementaires 

Article  32 

A  person  is  regarded  as  a  parlementaire  who  has  been  authorized  by  one  of 

the  belligerents  to  enter  into  communication  with  the  other,  and  who  advances 

bearing  a  white  flag.     He  has  a  right  to  inviolability,  as  well  as  the  trumpeter, 

bugler  or  drummer,  the  flag-bearer  and  the  interpreter  who  may  accompany  him. 

Article  33 

The  commander  to  whom  a  parlementaire  is  sent  is  not  in  all  cases  obliged 
to  receive  him. 

He  may  take  all  necessary  steps  in  order  to  prevent  the  parlementaire  taking 
advantage  of  his  mission  to  obtain  information. 

In  case  of  abuse,  he  has  the  right  to  detain  the  parlementaire  temporarily. 

Article  34 
The  parlementaire  loses  his  rights  of  inviolability  if  it  is  proved  in  a  clear 
and  incontestable  manner  that  he  has  taken  advantage  of  his  privileged  position 
to  provoke  or  commit  an  act  of  treason. 

Chapter  IV. — Capitulations 

Article  35 
Capitulations  agreed  upon  between  the  contracting  parties  must  take  into 
account  the  rules  of  military  honor. 

Once  settled,  they  must  be  scrupulously  observed  by  both  parties. 

Chapter  V. — Armistices 

Article  36 
An  armistice  suspends  military  operations  by  mutual  agreement  between  the 
belligerent  parties.     If  its  duration  is  not  defined,  the  belligerent  parties  may  re- 
sume operations  at  any  time,  provided  always  that  the  enemy  is  warned  within 
the  time  agreed  upon,  in  accordance  with  the  terms  of  the  armistice. 

[239]  Article  37 

An  armistice  may  be  general  or  local.  The  first  suspends  the  military 
operations  of  the  belligerent  States  everywhere;  the  second  only  between  certain 
fractions  of  the  belligerent  armies  and  within  a  fixed  radius. 

Article  38 
An  armistice  must  be  notified  officially  and  in  good  time  to  the  competent 
authorities  and  to  the  troops.     Hostilities  are  suspended  immediately  after  the 
notification,  or  on  the  date  fixed. 

Article  39 
It  rests  with  the  contracting  parties  to  settle,  in  the  terms  of  the  armistice, 
what  communications  may  be  held  in  the  theater  of  war  with  the  populations  and 
between  them. 
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Article  40 

Any  serious  violation  of  the  armistice  by  one  of  the  parties  gives  the  other 
party  the  right  of  denouncing  it,  and  even,  in  cases  of  urgency,  of  recommencing 
hostilities  immediately. 

Article  41 

A  violation  of  the  terms  of  the  armistice  by  private  persons  acting  on  their 
own  initiative  only  entitles  the  injured  party  to  demand  the  punishment  oi  the 
offenders  and,  if  necessary,  compensation  for  the  losses  sustained. 

SECTION  III. — On  Military  Authority  over  the  Territory  of  the 

Hostile  State 

Article  42 

Territory  is  considered  occupied  when  it  is  actually  placed  under  the  authority 
of  the  hostile  army. 

The  occupation  extends  only  to  the  territory  where  such  authority  has  been 
established  and  can  be  exercised. 

Article  43 

The  authority  of  the  legitimate  power  having  in  fact  passed  into  the  hands 
of  the  occupant,  the  latter  shall  take  all  the  measures  in  his  power  to  restore  and 
ensure,  as  far  as  possible,  public  order  and  safety,  while  respecting,  unless  ab- 
solutely prevented,  the  laws  in  force  in  the  country. 

Article  44 

It  is  forbidden  to  force  the  population  of  occupied  territory  to  take  part  in 
military  operations  against  its  own  country. 

Article  45 

It  is  forbidden  to  compel  the  population  of  occupied  territory  to  swear  alle- 
giance to  the  hostile  Power. 

[240]  Article  46 

Family  honor  and  rights,  the  lives  of  persons,  and  private  property,  as 
well  as  religious  convictions  and  practice,  must  be  respected. 
Private  property  cannot  be  confiscated. 

Article  47 

Pillage  is  formally  forbidden. 

Article  48 

If,  in  the  territory  occupied,  the  occupant  collects  the  taxes,  dues,  and  tolls 
imposed  for  the  benefit  of  the  State,  he  shall  do  so,  as  far  as  is  possible,  in  ac- 
cordance with  the  rules  of  assessment  and  incidence  in  force,  and  shall  in  conse- 
quence be  bound  to  defray  the  expenses  of  the  administration  of  the  occupied 
territory  to  the  same  extent  as  the  legitimate  Government  was  so  bound. 
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Article  49 
If,  in  addition  to  the  taxes  mentioned  in  the  above  article,  the  occupant  levies 
other  money  contributions  in  the  occupied  territory,  this  shall  only  be  for  the 
needs  of  the  army  or  of  the  administration  of  the  territory  in  question. 

Article  50 
No  general  penalty,  pecuniary  or  otherwise,  shall  be  inflicted  upon  the  popu- 
lation on  account  of  the  acts  of  individuals  for  which  they  cannot  be  regarded  as 
jointly  and  severally  responsible. 

Article  51 

No  contribution  shall  be  collected  except  under  a  written  order,  and  on 
the  responsibility  of  a  commander  in  chief. 

The  collection  of  the  said  contribution  shall  only  be  effected  as  far  as  possible 
in  accordance  with  the  rules  of  assessment  and  incidence  of  the  taxes  in  force. 

For  every  contribution  a  receipt  shall  be  given  to  the  contributors. 

Article  52 

Requisitions  in  kind  and  services  shall  not  be  demanded  from  municipalities 
or  inhabitants  except  for  the  needs  of  the  army  of  occupation.  They  shall  be 
in  proportion  to  the  resources  of  the  country,  and  of  such  a  nature  as  not  to  in- 
volve the  population  in  the  obligation  of  taking  part  in  the  operations  of  the  war 
against  their  country. 

Such  requisitions  and  services  shall  only  be  demanded  on  the  authority  of 
the  commander  in  the  locality  occupied. 

Contributions  in  kind  shall,  as  far  as  possible,  be  paid  for  in  cash;  if  not,  a 
receipt  shall  be  given. 

Article  53 

An  army  of  occupation  can  only  take  possession  of  cash,  funds,  and  realizable 

securities  which  are  strictly  the  property  of  the  State,  depots  of  arms,  means  of 

transport,  stores  and  supplies,  and,  generally,  all  movable  property  belonging  to 

the  State  which  may  be  used  for  the  operations  of  the  war.    Railway  plant,  land 

telegraphs,  telephones,  steamers  and  other  ships,  apart  from  cases  gov- 
[241]  erned  by  maritime  law,  as  well  as  depots  of  arms  and  generally  all  kinds 

of  munitions  of  war,  even  though  belonging  to  companies  or  to  private 
persons,  are  likewise  material  which  may  serve  for  military  operations,  but  they 
must  be  restored  and  compensation  fixed  when  peace  is  made. 

Article  54 

The  plant  of  railways  coming  from  neutral  States,  whether  the  property  of 
those  States  or  of  companies  or  of  private  persons,  shall  be  sent  back  to  them 
as  soon  as  possible. 

Article  55 

The  occupying  State  shall  be  regarded  only  as  administrator  and  usufruc- 
tuary of  public  buildings,  real  estate,  forests,  and  agricultural  estates  belonging 
to  the  hostile  State,  and  situated  in  the  occupied  country.  It  must  safeguard  the 
capital  of  these  properties,  and  administer  them  in  accordance  with  the  rules  of 
usufruct. 
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Article  56 

The  property  of  municipalities,  that  of  institutions  dedicated  to  religion, 
charity  and  education,  the  arts  and  sciences,  even  when  State  property,  shall  be 
treated  as  private  property. 

All  seizure  or  destruction  of,  or  willful  damage  to,  institutions  of  this  char- 
acter,, historic  monuments,  works  of  art  and  science,  is  forbidden,  and  should  be 
made  the  subject  of  legal  proceedings. 

SECTION  IV. — On  the  Internment  of  Belligerents  and  the  Care 
of  the  Wounded  in  Neutral  Countries 

Article  57 

A  neutral  State  which  receives  on  its  territory  troops  belonging  to  the  bel- 
ligerent armies  shall  intern  them,  as  far  as  possible,  at  a  distance  from  the  theater 
of  war. 

It  may  keep  them  in  camps,  and  even  confine  them  in  fortresses  or  in  places 
set  apart  for  this  purpose. 

It  shall  decide  whether  officers  can  be  left  at  liberty  on  giving  their  parole 
not  to  leave  the  neutral  territory  without  permission. 

Article  58 

In  the  absence  of  a  special  convention,  the  neutral  State  shall  supply  the  in- 
terned with  the  food,  clothing,  and  relief  required  by  humanity. 

At  the  conclusion  of  peace  the  expenses  caused  by  the  internment  shall  be 
made  good. 

Article  59 

A  neutral  State  may  authorize  the  passage  over  its  territory  of  wounded  or 
sick  belonging  to  the  belligerent  armies,  on  condition  that  the  trains  bringing  them 
shall  carry  neither  personnel  nor  material  of  war.  In  such  a  case,  the  neutral 
State  is  bound  to  take  whatever  measures  of  safety  and  control  are  necessary  for 
the  purpose. 

Wounded  or  sick  brought  under  these  conditions  into  neutral  territory  by  one 
of  the  belligerents,  and  belonging  to  the  hostile  party,  must  be  guarded  by  the 
neutral  State,  so  as  to  ensure  their  not  taking  part  again  in  the  operations  of  the 
war.  The  same  duty  shall  devolve  on  the  neutral  State  with  regard  to  wounded 
or  sick  of  the  other  army  who  may  be  committed  to  its  care. 

Article  60 
The  Geneva  Convention  applies  to  sick  and  wounded  interned  in  neutral 
territory. 
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[242] 

AMENDMENTS  TO  THE  REGULATIONS  RESPECTING  THE 
LAWS  AND  CUSTOMS  OF  WAR  ON  LAND1 

Annex  2 

PROPOSITION  OF  THE  GERMAN  DELEGATION 

Article  1 

Add  to  No.  2  of  paragraph  1,  the  words:  "and  notification  of  which  shall 
have  been  made  previously  to  the  hostile  party." 

Article  2 

Replace  the  words  at  the  end :  "  if  they  respect  the  laws  and  customs  of 
war,"  by :  "  if  they  carry  arms  openly  and  if  they  respect  the  laws  and  customs 
of  war." 

New  Article  22a 

It  is  forbidden  to  compel  ressortissants  of  the  hostile  party  to  take  part  in 
the  operations  of  war  directed  against  their  own  country,  even  if  they  were  en- 
rolled in  its  service  before  the  commencement  of  the  war. 

Article  23 

Change  the  end  of  the  article  by  the  addition  of  a  new  paragraph  h,  as  fol- 
lows: to  declare  abolished,  suspended  or  inadmissible  the  private  claims  of  the 
ressortissants  of  the  hostile  party. 

Article  44 

To  be  omitted,  in  view  of  Article  22a. 


Annex  3 

AMENDMENT  OF  THE  AUSTRO-HUNGARIAN  DELEGATION  TO 
THE  PROPOSITION  OF  THE  GERMAN  DELEGATION  2 

New  Article  22a 
Insert  after  the  words :  "  to  take  part,"  the  words :  "  as  combatants." 

1  Annex  1. 
*  Annex  2. 
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[243] 
Annex  4 


PROPOSITION  OF  THE  NETHERLAND  DELEGATION 
New  Article  44a 

It  is  forbidden  to  force  the  population  of  occupied  territory  to  give  in- 
formation concerning  their  own  army  or  the  means  of  defense  of  their 
country. 

Follow  Article  45  by  an  Article  45a,  providing: 

It  is  forbidden  to  punish  an  inhabitant  of  an  occupied  territory  by  death 
without  a  sentence  of  a  war  council. 

This  sentence  must  be  sanctioned  before  it  is  executed  by  the  com- 
mander in  chief  of  the  army. 


Annex  5 

PROPOSITION  OF  THE  DELEGATION  OF  THE  REPUBLIC  OF  CUBA 

Article  5 

Prisoners  of  war  may  be  interned  in  a  town,  fortress,  camp,  or  other  place, 
under  obligation  not  to  go  beyond  certain  fixed  limits ;  but  they  can  only  be  placed 
in  confinement  as  an  indispensable  measure  of  safety,  and  only  while  the  circum- 
stances which  necessitate  the  measure  continue  to  exist. 

Article  14 

An  information  bureau  relative  to  prisoners  of  war  is  instituted,  on  the  com- 
mencement of  hostilities,  in  each  of  the  belligerent  States  and,  when  necessary, 
in  neutral  countries  which  have  received  belligerents  in  their  territory.  The 
function  of  this  bureau  is  to  reply  to  all  inquiries  about  the  prisoners,  to  receive 
from  the  various  services  concerned  all  the  information  necessary  to  enable  it  to 
make  out  an  individual  return  for  each  prisoner  of  war.  It  is  kept  informed  of 
internments  and  transfers,  as  well  as  of  releases  on  parole,  exchanges,  escapes, 
admissions  into  hospital  and  deaths. 

It  is  likewise  the  function  of  the  information  bureau  to  receive  and  collect 
all  objects  of  personal  use,  valuables,  letters,  etc.  .  .  .  found  on  the  field  of 
battle  or  left  by  prisoners  who  have  been  released  on  parole,  or  exchanged,  or 
ivho  have  escaped  or  died  in  hospitals  or  ambulances,  and  to  forward  them  to 
those  concerned. 
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[244] 
Annex  6 

PROPOSITION  OF  THE  SPANISH  DELEGATION 

Article  6 
First  paragraph. 

The  State  may  utilize  the  labor  of  prisoners  of  war  according  to  their 
aptitude,  officers  excepted. 

Second  paragraph. 

Omit  the  words  "  after  deducting  the  cost  of  their  maintenance." 

Annex  7 

PROPOSITION  OF  THE  AUSTRO-HUNGARIAN  DELEGATION 

Article  46 

Family  honor  and  rights,  the  lives  of  persons,  religious  convictions  and 
practice,  as  well  as  in  principle  private  property,  must  be  respected. 

Article  53 

Railway  plant,  telegraphs,  telephones,  steamships,  and  other  vessels, 
vehicles  of  all  kinds,  in  a  word,  all  means  of  communication  operated  on  land, 
at  sea  and  in  the  air  for  the  transmission  of  persons,  things  and  news,  as 
well  as  depots  of  arms  and,  generally,  all  kinds  of  munitions  of  war,  even 
though  belonging  to  companies  or  to  private  persons,  are  likewise  material 
which  may  serve  for  military  operations,  but  they  must  be  restored  and 
compensation  fixed  when  peace  is  made. 


Annex  8 

AMENDMENT  OF  THE  RUSSIAN  DELEGATION  TO  THE  PROPO- 
SITION OF  THE  DELEGATION  OF  AUSTRIA-HUNGARY1 

Article  53 
Second  paragraph. 

After  the  words  "  vehicles  of  all  kinds,"  insert  the  words  "  as  well  as  teams, 
saddle  animals,  draft  and  pack  animals." 

1  Annpx  7. 
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[245] 
Annex  9 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 

Article  35 
Add  a  new  paragraph,  as  follows : 

The  capitulation  to  the  enemy  of  an  armed  force  is  not  obligatory  for 
the  detachments  of  that  armed  force  which  are  separated  from  it  by  such  a 
distance  that  they  have  preserved  a  liberty  of  action  sufficient  to  continue 
the  struggle  independently  of  the  main  body. 

Annex  10 

PROPOSITION  OF  THE  JAPANESE  DELEGATION 

Amendment  to  the  Regulations  of  1899  respecting  the  laws  and  customs 

of  war  on  land 

Article  4 
Modify  the  third  paragraph  as  follows: 

All  their  personal  belongings,  except  arms,  horses,  military  papers,  and 
all  other  objects  appropriate  for  military  use,  remain  their  property. 

Article  6 
Add  to  the  end  of  the  third  paragraph,  the  words : 
or  if  there  are  no  rates  in  force,  at  a  rate  suitable  for  the  work  executed. 

New  Article  13a 

The  ressortissants  of  a  belligerent,  inhabiting  the  territory  of  the  op- 
posing party  shall  not  be  interned  unless  the  exigencies  of  war  make  it 
necessary. 

Article  14 
Add  after  the  second  phrase  the  following  provision: 

The  individual  return  shall  be  sent  to  the  Government  of  the  other 
belligerent  after  the  conclusion  of  peace ;  the  bureau  must  state  in  it  the 
regimental  number,  name  and  surname,  age,  place  of  origin,  rank,  unit,  date 
and  place  of  capture,  internment,  wounding  and  death,  as  well  as  any  observa- 
tions of  a  special  character. 

Article  17 

The  Government  will  grant,  if  necessary,  to  officers  who  are  prisoners  in 
its  hands,  a  suitable  pay,  the  amount  to  be  refunded  by  their  Government. 

1  Annex  1. 
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[246]  New  Article  57a  x 

Officers  or  other  members  of  the  armed  forces  of  a  belligerent,  in- 
terned by  a  neutral  State,  cannot  be  set  at  liberty  or  authorized  to  re-enter 
their  country  except  with  the  consent  of  the  adverse  party  and  under  the 
conditions  stipulated  by  it. 

New  Article  57b  l 

A  parole  given  to  a  neutral  State  by  the  persons  mentioned  in  Article 
57a  shall  be  deemed  equivalent  to  one  given  to  the  adverse  party. 


Annex  11 

PROPOSITION  OF  THE  ITALIAN  DELEGATION 
Amendments  to  the  proposition  of  the  delegation  of  Japan 2 

Article  13  a 

The  ressortissants  of  a  belligerent  State  shall  continue  to  enjoy,  in  the 
territory  of  the  hostile  party,  the  protection  of  the  local  laws  with  respect 
to  their  persons,  their  property  and  their  business. 

The  State,  however,  shall  have  the  right : 

1.  To  remove  them  from  localities  where  their  presence  might  be  con- 
sidered dangerous  to  its  safety  or  to  its  military  interests ;  a  reasonable  delay 
should  be  given  them  for  this  purpose,  according  to  the  circumstances  which 
may  have  determined  the  adoption  of  this  measure ; 

2.  To  expel  individuals  whose  conduct  might  be  considered  dangerous 
from  the  same  point  of  view. 


Annex  12 

.   PROPOSITION  OF  THE  DANISH  DELEGATION 

Amendment  to  the  Regulations  of  1899  respecting  the  lazvs  and  customs 

of  war  on  land 3 

Article  53 
Insert  at  the  end  of  the  article  the  following  provisions : 

Submarine  cables  connecting  an  occupied  or  enemy  territory  with  a  neu- 
tral territory  shall  not  be  seized  nor  destroyed  except  when  absolute  necessity 
requires.  They  must  likewise  be  restored  and  compensation  fixed  when  peace 
is  made. 

'  See  Annex  32. 
'  Annex  10. 
'Annex  1. 
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[247] 
Annex  13 

PROPOSITION  OF  THE  GERMAN  DELEGATION 

Indemnification  for  violation  of  the  Regulations  of  1899  respecting 
the  laws  and  customs  of  war  on  land  * 

Article  1 

A  belligerent  party  which  shall  violate  the  provisions  of  these  Regulations 
to  the  prejudice  of  neutral  persons  shall  be  liable  to  indemnify  those  persons  for 
the  wrong  done  them.  It  shall  be  responsible  for  all  acts  committed  by  persons 
forming  part  of  its  armed  forces.  The  estimation  of  the  damage  caused  and  the 
indemnity  to  be  paid,  unless  immediate  indemnification  in  cash  has  been  provided, 
may  be  postponed,  if  the  belligerent  party  considers  that  such  estimate  is  incom- 
patible, for  the  time  being,  with  military  operations. 

Article  2 

In  case  of  violation  to  the  prejudice  of  the  hostile  party,  the  question  of  in- 
demnity will  be  settled  at  the  conclusion  of  peace. 


Annex  14 

PROPOSITION  OF  THE  BELGIAN  DELEGATION 

Amendment  to  the  Regulations  of  1899  respecting  the  laws  and  customs 

of  war  on  land 2 

Articles  44  and  44  a 

Replace  Article  44  (whatever  the  place  to  which  it  may  be  assigned)  and 
Article  44a  proposed  by  the  Netherland  delegation  by  the  following  text : 

It  is  forbidden  to  force  the  inhabitants  of  occupied  territory  to  take 
part  personally  either  directly  or  indirectly,  collectively  or  individually,  in 
military  operations  against  their  country  and  to  demand  of  them  information 
in  view  of  such  operations. 

1  Annex  1. 
'  Ibid. 
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[248] 

Annex  15 

PROPOSITION  OF  THE  RUSSIAN  DELEGATION 

Amendment  to  the  Regulations  of    1899  respecting  the  laws  and  customs 

of  war  on  land  1 

Article  52 
Complete  the  article  by  a  provision  worded  as  follows: 

Commanders  of  military  forces,  when  in  occupied  territory,  shall  be 
authorized  to  redeem,  as  soon  as  possible  during  the  continuance  of  hos- 
tilities, the  receipts  given  for  contributions  in  kind  called  for  by  the  needs  of 
the  army  of  occupation. 


Annex  16 

DRAFT  AMENDMENTS  TO  THE  REGULATIONS  OF  1899  RESPECT- 
ING THE  LAWS  AND  CUSTOMS  OF  WAR,  ELABORATED  BY 
THE  FIRST  SUBCOMMISSION 


Text  of  the  Regulations  respecting  the 
laws  and  customs  of  war  on  land, 
annexed  to  the  Convention  of  July 
29,  1899. 

Article  2 

The  population  of  a  territory  which 
has  not  been  occupied  who,  on  the  ap- 
proach of  the  enemy,  spontaneously 
take  up  arms  to  resist  the  invading 
troops  without  having  had  time  to 
organize  themselves  in  accordance  with 
Article  1,  shall  be  regarded  as  bellig- 
erents if  they  respect  the  laws  and 
customs  of  war. 

Article  5 

Prisoners  of  war  may  be  interned  in 
a  town,  fortress,  camp,  or  other  place, 
under  obligation  not  to  go  beyond  cer- 
tain fixed  limits;  but  they  can  only  be 
placed  in  confinement  as  an  indispen- 
sable measure  of  safety. 


1  Annex   1. 


Amendments    proposed    by    the    sub- 
commission. 


Article  2 

The  population  of  a  territory  which 
has  not  been  occupied  who,  on  the  ap- 
proach of  the  enemy,  spontaneously 
take  up  arms  to  resist  the  invading 
troops  without  having  had  time  to  or- 
ganize themselves  in  accordance  with 
Article  1,  shall  be  regarded  as  bellig- 
erents if  they  carry  arms  openly  and 
if  they  respect  the  laws  and  customs 
of  war. 

Article  5 

Prisoners  of  war  may  be  interned  in 
a  town,  fortress,  camp,  or  other  place, 
under  obligation  not  to  go  beyond  cer- 
tain fixed  limits ;  but  they  can  only  be 
placed  in  confinement  as  an  indispen- 
sable measure  of  safety,  and  only  while 
the  circumstances  zvhich  necessitate  the 
measure  continue  to  exist. 
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Article  6 

The  State  may  utilize  the  labor  of 
prisoners   of    war   according   to   their 

rank  and  aptitude. 
[249]   Prisoners  may  be  authorized  to 
work  for  the  public  service,  for 
private  persons,  or  on  their  own  ac- 
count. 

Work  done  for  the  State  is  paid  for 
at  the  rates  in  force  for  work  of  a 
similar  kind  done  by  soldiers  of  the 
national  army. 

When  the  work  is  for  other  branches 
of  the  public  service  or  for  private  per- 
sons, the  conditions  are  settled  in  agree- 
ment with  the  military  authorities. 

The  wages  of  the  prisoners  shall  go 
towards  improving  their  position,  and 
the  balance  shall  be  paid  them  at  the 
time  of  their  release,  after  deducting 
the  cost  of  their  maintenance. 


Article  14 
An  information  bureau  relative  to 
prisoners  of  war  is  instituted,  on  the 
commencement  of  hostilities,  in  each  of 
the  belligerent  States  and,  when  neces- 
sary, in  neutral  countries  which  have 
received  belligerents  in  their  territory. 
The  function  of  this  bureau  is  to  reply 
to  all  inquiries  about  the  prisoners,  to 
receive  from  the  various  services  con- 
cerned all  the  information  necessary  to 
enable  it  to  make  out  an  individual 
return  for  each  prisoner  of  war.  It 
is  kept  informed  of  internments  and 
transfers,  as  well  as  of  admissions  into 
hospital  and  deaths. 


Article  6 

The  State  may  utilize  the  labor  of 
prisoners  of  war  according  to  their 
rank  and  aptitude,  officers  excepted. 

Prisoners  may  be  authorized  to  work 
for  the  public  service,  for  private  per- 
sons, or  on  their  own  account. 

Work  done  for  the  State  is  paid  for 
at  the  rates  in  force  for  work  of  a 
similar  kind  done  by  soldiers  of  the 
national  army,  or,  if  there  are  none 
in  force,  at  a  rate  suitable  for  the 
work  executed. 

When  the  work  is  for  other  branches 
of  the  public  service  or  for  private 
persons,  the  conditions  are  settled  in 
agreement  with  the  military  authori- 
ties. 

The  wages  of  the  prisoners  shall  go 
towards  improving  their  position,  and 
the  balance  shall  be  paid  them  at  the 
time  of  their  release,  after  deducting 
the  cost  of  their  maintenance. 

Article  14 
An  information  bureau  relative  to 
prisoners  of  war  is  instituted,  on  the 
commencement  of  hostilities,  in  each 
of  the  belligerent  States  and,  when 
necessary,  in  neutral  countries  which 
have  received  belligerents  in  their  terri- 
tory. The  function  of  this  bureau  is  to 
reply  to  all  inquiries  about  the  pris- 
oners, to  receive  from  the  various  serv- 
ices concerned  all  the  information  nec- 
essary to  enable  it  to  make  out  an 
individual  return  for  each  prisoner  of 
war.  The  individual  return  shall  be 
sent  to  the  Government  of  the  other 
belligerent  after  the  conclusion  of 
peace;  the  bureau  must  state  in  it  the 
regimental  number,  name  and  surname, 
age,  place  of  origin,  rank,  unit,  date 
and  place  of  capture,  internment, 
wounding  and  death,  as  zvell  as  any 
observations  of  a  special  character.  It 
is  kept  informed  of  internments  and 
transfers,  as  well  as  of  releases  on 
parole,  exchanges,  escapes,  admissions 
into  hospital  and  deaths. 
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It  is  likewise  the  function  of  the 
information  bureau  to  receive  and  col- 
lect all  objects  of  personal  use,  valu- 
ables, letters,  etc.,  found  on  the  field  of 
battle  or  left  by  prisoners  who  have 
died  in  hospitals  or  ambulances,  and  to 
forward  them  to  those  concerned. 


Article  17 

Officers  taken  prisoners  may  receive, 
if  necessary,  the  full  pay  allowed  them 
in  this  position  by  their  country's  regu- 
lations, the  amount  to  be  refunded  by 
their  Government. 


Article  23 

In  addition  to  the  prohibitions  pro- 
vided   by    special    conventions,    it    is 

especially  forbidden: 
[250]   (a)  To  employ  poison  or  poi- 
soned weapons; 

(b)  To  kill  or  wound  treacherously 
individuals  belonging  to  the  hostile  na- 
tion or  army; 

(c)  To  kill  or  wound  an  enemy  who, 
having  laid  down  his  arms,  or  having 
no  longer  means  of  defense,  has  sur- 
rendered at  discretion; 

(d)  To  declare  that  no  quarter  will 
be  given ; 

(e)  To  employ  arms,  projectiles,  or 
material  calculated  to  cause  unneces- 
sary suffering; 

(/)  To  make  improper  use  of  a  flag 
of  truce,  of  the  national  flag,  or  of  the 
military  insignia  and  uniform  of  the 
enemy,  as  well  as  the  distinctive  badges 
of  the  Geneva  Convention ; 

(g)  To  destroy  or  seize  the  enemy's 
property,    unless    such    destruction    or 


It  is  likewise  the  function  of  the 
information  bureau  to  receive  and  col- 
lect all  objects  of  personal  use,  valu- 
ables, letters,  etc.,  found  on  the  field 
of  battle  or  left  by  prisoners  released 
on  parole,  exchanged,  escaped  or  who 
have  died  in  hospitals  or  ambulances, 
and  to  forward  them  to  those  con- 
cerned. 

Article  17 

The  Government  will  grant  to  of- 
ficers who  are  prisoners  in  its  hands  the 
pay  to  which  officers  of  the  same  rank 
of  its  army  are  entitled,  the  amount  to 
be  refunded  by  their  Government. 

Article  22  a 

It  is  forbidden  to  compel  ressortis- 
sants  of  the  hostile  party  to  take  part 
in  the  operations  of  war  directed 
against  their  own  country,  even  if  they 
were  enrolled  in  its  service  before  the 
commencement  of  the  war. 

Article  23 

In  addition  to  the  prohibitions  pro- 
vided by  special  conventions,  it  is  espe- 
cially forbidden: 

(a)  To  employ  poison  or  poisoned 
weapons ; 

(b)  To  kill  or  wound  treacherously 
individuals  belonging  to  the  hostile  na- 
tion or  army ; 

(c)  To  kill  or  wound  an  enemy  who, 
having  laid  down  his  arms,  or  having 
no  longer  means  of  defense,  has  sur- 
rendered at  discretion ; 

(d)  To  declare  that  no  quarter  will 
be  given; 

(e)  To  employ  arms,  projectiles,  or 
material  calculated  to  cause  unneces- 
sary suffering; 

(/)  To  make  improper  use  of  a  flag 
of  truce,  of  the  national  flag,  or  of  the 
military  insignia  and  uniform  of  the 
enemy,  as  well  as  the  distinctive  badges 
of  the  Geneva  Convention ; 

(g)  To  destroy  or  seize  the  enemy's 
property,    unless    such    destruction    or 
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seizure  be  imperatively  demanded  by 
the  necessities  of  war. 


Article  25 

It  is  forbidden  to  attack  or  bombard 
towns,  villages,  dwellings  or  buildings 
that  are  not  defended. 

Article  27 

In  sieges  and  bombardments  all 
necessary  steps  must  be  taken  to  spare, 
as  far  as  possible,  buildings  dedicated 
to  religion,  art,  science,  or  charitable 
purposes,  hospitals,  and  places  where 
the  sick  and  wounded  are  collected, 
provided  they  are  not  being  used  at 
the  time  for  military  purposes. 

It  is  the  duty  of  the  besieged  to  indi- 
cate the  presence  of  such  buildings  or 
places  by  distinctive  and  visible  signs, 
which  shall  be  notified  to  the  enemy 
beforehand. 

Article  44 

It  is  forbidden  to  force  the  popula- 
tion of  occupied  territory  to  take  part 
in  military  operations  against  its  own 
country. 

Article  52 

Requisitions  in  kind  and  services 
shall  not  be  demanded  from  municipali- 
ties or  inhabitants  except  for  the  needs 
of  the  army  of  occupation.  They  shall 
be  in  proportion  to  the  resources  of  the 
country,  and  of  such  a  nature  as  not 
to  involve  the  population  in  the  obliga- 
tion of  taking  part  in  the  operations  of 
the  war  against  their  country. 

Such  requisitions  and  services  shall 
only  be  demanded  on  the  authority  of 
the  commander  in  the  locality  occupied. 

Contributions  in  kind  shall,  as  far  as 


seizure  be  imperatively  demanded  by 
the  necessities  of  war. 

(h)  To  declare  abolished,  suspended, 
or  inadmissible  in  a  court  of  law  the 
private  claims  of  the  ressortissants  of 
the  hostile  party. 

Article  25 

It  is  forbidden  to  attack  or  bombard 
by  any  means  whatsoever  towns,  vil- 
lages, dwellings  or  buildings  that  are 
not  defended. 

Article  27 

In  sieges  and  bombardments  all  nec- 
essary steps  must  be  taken  to  spare,  as 
far  as  possible,  buildings  dedicated  to 
religion,  art,  science,  or  charitable  pur- 
poses, hospitals,  and  places  where  the 
sick  and  ounded  are  collected,  and  his- 
toric monuments,  provided  they  are  not 
being  used  at  the  time  for  military  pur- 
poses. 

It  is  the  duty  of  the  besieged  to  indi- 
cate the  presence  of  such  buildings  or 
places  by  distinctive  and  visible  signs, 
which  shall  be  notified  to  the  enemy  be- 
forehand. 

Article  44  a 

It  is  forbidden  to  force  the  popula- 
tion of  occupied  territory  to  give  infor- 
mation concerning  their  own  army  or 
the  means  of  defense  of  their  country. 

Article  52 

Requisitions  in  kind  and  services 
shall  not  be  demanded  from  munici- 
palities or  inhabitants  except  for  the 
needs  of  the  army  of  occupation.  They 
shall  be  in  proportion  to  the  resources 
as  not  to  involve  the  population  in  the 
of  the  country,  and  of  such  a  nature 
obligation  of  taking  part  in  the  opera- 
tions of  the  war  against  their  country. 

Such  requisitions  and  services  shall 
only  be  demanded  on  the  authority  of 
the  commander  in  the  locality  occupied. 

Contributions  in  kind  shall,  as  far  as 
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possible,  be  paid  for  in  cash;  if  not,  a 
receipt  shall  be  given. 


[251] 


Article  53 


An  army  of  occupation  can  only  take 
possession  of  cash,  funds,  and  realiz- 
able securities  which  are  strictly  the 
property  of  the  State,  depots  of  arms, 
means  of  transport,  stores  and  supplies, 
and  generally,  all  movable  property  be- 
longing to  the  State  which  may  be  used 
for  the  operations  of  the  war. 

Railway  plant,  land  telegraphs,  tele- 
phones, steamers  and  other  ships,  apart 
from  cases  governed  by  maritime  law, 
as  well  as  depots  of  arms  and  generally 
all  kinds  of  munitions  of  war,  even 
though  belonging  to  companies  or  to 
private  persons,  are  likewise  material 
which  may  serve  for  military  opera- 
tions, but  they  must  be  restored  and 
compensation  fixed  when  peace  is  made. 


possible,  be  paid  for  in  cash;  if  not,  a 
receipt  shall  be  given,  and  payment  shall 
be  arranged  as  soon  as  possible. 

Article  53 

An  army  of  occupation  can  only  take 
possession  of  cash,  funds,  and  realiz- 
able securities  which  are  strictly  the 
property  of  the  State,  depots  of  arms, 
means  of  transport,  stores  and  supplies, 
and  generally,  all  movable  property  be- 
longing to  the  State  which  may  be  used 
for  the  operations  of  the  war. 

All  means  of  communication  and  of 
transport  operated  on  land,  at  sea  and 
in  the  air,  for  the  transmission  of  per- 
sons, things  and  news,  as  well  as 
depots  of  arms  and  generally  all  kinds 
of  munitions  of  war,  even  though  be- 
longing to  companies  or  to  private  per- 
sons, are  likewise  material  which  may 
serve  for  military  operations,  but  they 
must  be  restored  and  compensation 
fixed  when  peace  is  made. 

Submarine  cables  connecting  an  oc- 
cupied or  enemy  territory  with  a  neu- 
tral territory  shall  not  be  seized  nor 
destroyed  except  when  absolute  neces- 
sity requires.  They  must  likewise  be 
restored  and  compensation  fixed  zvhen 
peace  is  made. 

New  Article  relative  to  the  indemnifi- 
cation for  violation  of  the  Hague 
Regulations  respecting  the  laws  and 
customs  of  war  on  land. 

A  belligerent  party  which  shall  vio- 
late the  provisions  of  the  present  Regu- 
lations shall,  if  the  case  demands,  be 
liable  to  pay  compensation.  It  shall  be 
responsible  for  all  acts  committed  by 
persons  forming  part  of  its  armed 
forces. 
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Annex  17 

PROPOSITION  OF  THE  DELEGATION  OF  THE  UNITED  STATES 

OF  AMERICA 

Amendment  to  the  Declaration  of  1899  concerning  the  employment  of  bullets 

which  expand,  etc. 

The  employment  of  bullets  that  inflict  unnecessarily  cruel  wounds,  such 
as  explosive  bullets  and,  in  general,  every  kind  of  bullet  that  exceeds  the  limit 
necessary  for  placing  a  man  immediately  hors  de  combat,  shall  be  forbidden. 


[252] 

Annex  18 

Declaration  of  1899  concerning  the 
interdiction  of  the  launching  of  pro- 
jectiles and  explosives  from  balloons. 

The  contracting  Powers  agree,  for  a 
term  of  five  years,  to  forbid  the  throw- 
ing of  projectiles  and  explosives  from 
balloons  or  by  other  new  methods  of 
similar  nature. 

The  present  Declaration  is  only  bind- 
ing on  the  contracting  Powers  in  case 
of  war  between  two  or  more  of  them. 

It  shall  cease  to  be  binding  from  the 
time  when,  in  a  war  between  the  con- 
tracting Powers,  one  of  the  belligerents 
is  joined  by  a  non-contracting  Power. 

The  present  Declaration  shall  be  rati- 
fied as  soon  as  possible. 

The  ratifications  shall  be  deposited  at 
The  Hague. 

A  proces-verbal  shall  be  drawn  up  on 
the  receipt  of  each  ratification,  a  copy 
of  which,  duly  certified,  shall  be  sent 
through  the  diplomatic  channel  to  all 

I  the  contracting  Powers. 
Non-signatory  Powers  may  adhere  to 
the  present  Declaration.  For  this  pur- 
pose they  must  make  their  adhesion 
known  to  the  contracting  Powers  by 
means    of    a    written    notification    ad- 


Draft  declaration  presented  by  the  Bel- 
gian delegation. 

The  contracting  Fowers  agree,  for  a 
term  of  five  years,  to  forbid  the  throw- 
ing of  projectiles  and  explosives  from 
balloons  or  by  other  new  methods  of 
similar  nature. 

The  present  Declaration  is  only  bind- 
ing on  the  contracting  Powers  in  case 
of  war  betzveen  two  or  more  of  them. 

It  shall  cease  to  be  binding  from  the 
time  when,  in  a  war  betzveen  the  con- 
tracting Powers,  one  of  the  belligerents 
is  joined  by  a  non-contracting  Power. 

Non-signatory  Powers  may  adhere 
to  the  present  Declaration. 

For  this  purpose  they  must  make 
their  adhesion  known  to  the  contracting 
Powers  by  means  of  a  written  notifica- 
tion addressed  to  the  Netherland  Gov- 
ernment, and  by  it  communicated  to  all 
the  other  contracting  Powers. 

In  the  event  of  one  of  the  high  con- 
tracting Parties  denouncing  the  present 
Declaration,  such  denunciation  shall  not 
take  effect  until  a  year  after  the  noti- 
fication made  in  writing  to  the  Nether- 
land Government,  and  by  it  forthwith 
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dressed  to  the  Netherland  Government, 
and  by  it  communicated  to  all  the  other 
contracting  Powers. 

In  the  event  of  one  of  the  high  con- 
tracting Parties  denouncing  the  present 
Declaration,  such  denunciation  shall  not 
take  effect  until  a  year  after  the  noti- 
fication made  in  writing  to  the  Nether- 
land Government,  and  by  it  forthwith 
communicated  to  all  the  other  contract- 
ing Powers. 

This  denunciation  shall  have  effect 
only  in  regard  to  the  notifying  Power. 


communicated  to  all  the  other  contract- 
ing Powers. 

This  denunciation  shall  have  effect 
only  in  regard  to  the  notifying  Power. 
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[253] 

OPENING  OF  HOSTILITIES 

Annex  19 

QUESTIONNAIRE  PREPARED  BY  HIS  EXCELLENCY  MR.  T.  M.  C. 
ASSER,  PRESIDENT  OF  THE  SECOND  SUBCOMMISSION  OF 
THE  SECOND  COMMISSION,  TO  SERVE  AS  A  BASIS  FOR  .DIS- 
CUSSION. 

1 
Is  it  desirable  to  establish  an  international  understanding  relative  to  the 

opening  of  hostilities? 

(On   the   supposition   of    an   affirmative   response   to   this   question:) 

2 

Is  it  best  to  require  that  the  opening  of  hostilities  be  preceded  by  a  declaration 
of  war  or  an  equivalent  act? 

3 

Is  it  best  to  fix  upon  a  time  which  must  elapse  between  the  notification  of 
such  an  act  and  the  opening  of  hostilities? 

4 
Should  it  be  stipulated  that  the  declaration  of  war  or  equivalent  act  be 
notified  to  neutrals? 
And  by  whom? 

5 
What  should  be  the  consequences  of  a  failure  to  observe  the  preceding  rules? 

6 

What  is  the  diplomatic  form  in  which  it  is  best  to  set  out  the  understanding? 


[254] 
Annex  20 

PROPOSITION  OF  THE  FRENCH  DELEGATION 

Article  1 
The  contracting  Powers  recognize  that  hostilities  between  themselves  must 
not  commence  without  a  previous  and  explicit  warning,  in  the  form  either  of  a 
reasoned  declaration  of  war  or  of  an  ultimatum  with  conditional  declaration  of 
war. 

Article  2 
The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers  with- 
out delay. 
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Annex  21 

PROPOSITION  OF  THE  BELGIAN  DELEGATION 

Amendment  to  Article  2  of  the  Proposition  of  the  French  Delegation  * 

Article  2 
The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers. 
This  notification,  which  may  be  given  even  by  telegraph,  shall  not  take  effect 
in  regard  to  them  until  forty-eight  hours  after  its  receipt. 

Annex  22 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 

Amendments  to  the  Proposition  of  the  French  Delegation  2 

Article  1 
The  contracting  Powers  recognize  that  hostilities  between  themselves  must 
not  commence  until  the  lapse  of  twenty-four  hours  after  an  explicit  warning, 
having  the  form  of  a  reasoned  declaration  of  war,  or  of  an  ultimatum  with  con- 
ditional declaration  of  war,  has  officially  come  to  the  attention  of  the  adversary's 
Government. 

Article  2 

The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers  with- 
out delay,  and  shall  not  begin  with  regard  to  them  until  after  the  notification 
thereof  has  officially  come  to  their  attention. 

[255] 

Annex  23 

DRAFT  REGULATIONS  RELATING  TO  THE  OPENING  OF  HOS- 
TILITIES, ELABORATED  BY  THE  COMMITTEE  OF  EXAM- 
INATION 

Article  1 
The  contracting  Powers  recognize  that  hostilities  between  themselves  must 
not  commence  without  a  previous  and  explicit  warning,  in  the  form  either  of  a 
reasoned  declaration  of  war  or  of  an  ultimatum  with  conditional  declaration  of 
war. 

Article  2 
The  existence  of  a  state  of  war  must  be  notified  to  the  neutral  Powers 
without  delay,  and  shall  not  take  effect  in  regard  to  them  until  after  the  receipt 
of  a  notification,  which  may,  however,  be  given  by  telegraph.  However,  it  is 
understood  that  neutral  Powers  cannot  rely  on  the  absence  of  notification  if  it 
is  clearly  established  that  they  were  in  fact  aware  of  the  existence  of  a  state 
of  war. 

1  Annex  20. 
•  Ibid. 
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[256] 

RIGHTS  AND  DUTIES  OF  NEUTRAL  STATES  ON  LAND 
Annex  24 

PROPOSITION  OF  THE  FRENCH  DELEGATION 

Article  1 

A  neutral  State  cannot  be  responsible  for  acts  of  its  subjects  of  which  a 
belligerent  complains  unless  the  acts  have  been  committed  on  its  own  territory. 

Article  2 

A  neutral  State  must  not  allow  in  its  territory  the  formation  of  corps  of  com- 
batants nor  the  opening  of  recruiting  agencies  to  assist  a  belligerent.  But  its 
responsibility  is  not  engaged  by  the  fact  of  certain  of  its  citizens  crossing  the 
frontier  to  offer  their  services  to  one  or  other  of  the  belligerents. 

Article  3 

A  neutral  State  is  not  called  upon  to  prevent  its  subjects  from  exporting 
arms,  munitions  of  war,  or,  in  general,  from  furnishing  anything  which  can  be 
of  use  to  an  army,  for  the  account  of  one  or  other  of  the  belligerents. 

Article  4 

Prisoners  who,  having  escaped  from  the  territory  of  the  belligerent  which 
held  them,  arrive  in  a  neutral  country  shall  be  left  free. 


Annex  25 

PROPOSITION  OF  THE  DELEGATION  OF  GREAT  BRITAIN 

Amendments  to  the  proposition  of  the  French  delegation  l 

Article  1 

A  neutral  State  cannot  be  responsible  for  acts  of  its  subjects  of  which  a 
belligerent  complains  unless  the  acts  have  been  committed  on  its  own  territory. 


Article  2 


I        A  neutral  State  must  not  allow  in  its  territory  the  formation  of  corps  of 
combatants  nor  the  opening  of  recruiting  agencies  to  assist  a  belligerent.     But 
its  responsibility  is  not  engaged  by  the  fact  of  certain  of  its  citizens  crossing  the 
frontier  to  offer  their  services  to  one  or  other  of  the  belligerents. 
*  Annex  24. 
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[257]  Article  3 

A  neutral  State  is  not  called  upon  to  prevent  its  subjects  from  exporting 
arms,  munitions  of  war,  or,  in  general,  from  furnishing  anything  which  can  be 
of  use  to  an  army,  for  the  account  of  one  or  other  of  the  belligerents. 

Article  4 

Prisoners  who,  having  escaped  from  the  territory  of  the  belligerent  which 
held  them  [or  from  enemy  territory  occupied  by  a  belligerent],  arrive  in  a  neutral 
country  shall  be  left  free. 

[Article  5] 

[A  neutral  State  is  bound  to  prevent  the  erection  on  its  territory  of  a  wireless 
telegraph  station  or  any  other  apparatus  for  the  purpose  of  communicating  with 
belligerent  forces  on  land  or  on  sea.] 

[Article  6] 

[All  passage  is  prohibited  across  neutral  territory  of  troops,  munitions  of 
war,  or  war  supplies  for  the  account  of  a  belligerent.] 


Annex  26 

PROPOSITION  OF  THE  SWISS  DELEGATION 

Amendments  to  the  proposition  of  the  French  delegation l 

Article  1 
Word  Article  1  as  follows: 

A  neutral  State  is  not  called  upon  to  repress  acts  in  violation  of  neu- 
trality except  when  the  said  acts  have  been  committed  on  its  own  territory. 

Article  2 

Modify  the  wording  of  the  article  as  follows: 

A  neutral  State  must  not  allow  in  its  territory  the  formation  of  corps  of 
combatants  nor  the  opening  of  recruiting  agencies  to  assist  a  belligerent. 
But  its  responsibility  is  not  engaged  by  the  fact  of  persons  crossing  the 
frontier  separately  to  offer  their  services  to  one  or  other  of  the  belligerents. 

Article  4 

Complete  the  article  as  follows : 

Prisoners  who,  having  escaped  from  the  territory  of  the  belligerent 
which  held  them,  arrive  in  a  neutral  country  shall  be  left  free,  if  the  neutral 
State  receives  them  and  allows  them  to  remain,  which  it  is  not  obliged  to  do. 

1  Annex  24. 
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[258] 
Annex  27 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 
Amendments  to  the  proposition  of  the  French  delegation  * 

Article  4 

Prisoners  who,  having  escaped  from  the  territory  of  the  belligerent  which 
held  them,  arrive  in  a  neutral  country,  and  those  who  arrive  there  as  prisoners 
of  war  of  an  armed  force  that  has  taken  refuge  in  the  neutral  territory  shall 
be  left  free. 

New  Article  5 

War  materiel  which  an  armed  force  captured  from  the  enemy  and  which  it 
takes. with  it  when  taking  refuge  in  neutral  territory  shall  be  restored  by  the 
Government  of  such  territory  to  the  State  from  which  it  was  captured  after  the 
conclusion  of  peace. 


Annex  28 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 
Amendment  to  the  proposition  of  the  French  delegation2 

New  Article 

If  a  neutral  State,  in  order  to  discharge  the  duties  imposed  by  neutrality 
is  obliged  to  resort  to  arms,  this  fact  shall  not  be  charged  against  it  as  a  hostile 
act. 


Annex  29 

PROPOSITION  OF  THE  GERMAN  DELEGATION 
Amendment  to  the  proposition  of  the  French  delegation  3 

New  Article  4  a 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict,  on  behalf  of  the 
belligerent  parties,  the  use  of  cables  and  telegraphs,  including  wireless  telegraphy, 
located  in  its  territory. 

1  Annex  24. 
*  Ibid. 
'  Ibid. 
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Every  prohibition  or  restriction  shall  be  applied  indifferently  to  both  parties. 

The  provisions  of  the  two  preceding  paragraphs  are  also  applicable  to 
cables  and  telegraphs,  with  or  without  wire,  belonging  to  companies  or  private 
individuals. 


[259] 
Annex  30 

PROPOSITION  OF  THE  BELGIAN  DELEGATION 

Amendments  to  the  proposition  of  the  French  delegation  and  to  the  amendments 
presented  by  the  delegations  of  Germany,  Great  Britain,  the  Netherlands  and 
Switzerland  1 

Article  1  [new] 

The  territory  of  neutral  States  is  inviolable. 

Article  2 2 

Passage  is  forbidden  across  neutral  territory  of  troops  or  of  convoys  of 
either  munitions  of  war  or  supplies  destined  for  a  belligerent. 

Article  3  3 

Corps  of  combatants  cannot  be  formed  nor  recruiting  agencies  opened  on 
neutral  territory  to  assist  a  belligerent. 

The  responsibility  of  a  neutral  State  is  not  engaged  by  the  fact  of  persons 
crossing  the  frontiers  separately  to  offer  their  services  to  one  of  the  belligerents. 

Article  4* 

A  neutral  State  which  receives  prisoners,  escaped  or  brought  by  troops  taking 
refuge  in  its  territory,  may  leave  them  at  liberty  or  assign  them  a  place  of 
residence. 

Article  5  5 

A  neutral  State  is  not  called  upon  to  prevent  the  export  or  transport,  with 
a  belligerent  country  as  destination,  of  arms,  munitions  of  war,  or  in  general  of 
anything  which  can  be  of  use  to  an  army. 

Article  6 6 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict  the  use,  for  com- 
municating with  belligerent  parties,  of  telegraph  or  telephone  cables  or  of  wireless 

1  Annexes  24-29. 

2  Compare  Article  6  of  the  English  amendment  (annex  25). 

*  Compare  Article  2  of  the  French  proposition  (annex  24)  and  the  Swiss  amendment 
(annex  26). 

'  Compare  Article  4  of  the  French  proposition  and  amendments  of  England,  the  Nether- 
lands (annex  27)   and  Switzerland. 

*  Compare  Article  3  of  the  French  proposition. 

*  Compare  German  amendment  (annex  29). 


ANNEXES  259 

telegraphy  apparatus  belonging  to  it  or  to  companies  or  to  private  individuals. 
The  prohibitions  or  restrictions  which  may  be  established  must  be  applied 
impartially  to  both  belligerent  parties. 

Article  7.1 

The  installation  on  neutral  territory  is  forbidden  of  a  wireless  telegraphy 
station  or  any  other  apparatus  for  the  purpose  of  communicating  with  the  bellig- 
erent forces  on  land  or  on  sea. 

Article  8 2 

A  neutral  State  is  not  bound  to  suppress  acts  in  violation  of  neutrality  com- 
mitted by  its  nationals  outside  its  own  territory. 


Annex  31 

PROPOSITION  OF  THE  DANISH  DELEGATION 

If,  in  order  to  prepare  in  due  time  for  the  defense  of  its  neutrality,  a  neutral 
State  mobilizes  its  military  forces,  even  before  receiving  notice  from  one  of  the 
belligerents  of  the  commencement  of  a  war,  this  act  shall  not  be  considered  as 
an  unfriendly  act  towards  either  of  the  parties  in  dispute. 


Annex  32 

PROPOSITION  OF  THE  JAPANESE  DELEGATION 

Amendment  to  the  Regulations  of  1899  respecting  the  laws  and  customs 

of  war  on  land 

Proposition  referred  by  the  first  subcommission  to  the  second  sabcommission  3 

New  Article  57a 

Officers  or  other  members  of  the  armed  forces  of  a  belligerent,  interned 
by  a  neutral  State,  cannot  be  set  at  liberty  or  authorized  to  reenter  their 
country  except  with  the  consent  of  the  adverse  party  and  under  the  conditions 
stipulated  by  it. 

New  Article  57b 

A  parole  given  to  a  neutral  State  by  the  persons  mentioned  in  Article 
57a  shall  be  deemed  equivalent  to  one  given  to  the  adverse  party. 

1  Compare  Article  5  of  the  English  amendment. 

'  Compare  Article  1  of  the  French  proposition  and  the  Swiss  amendment 

'  Annex  10. 
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Annex  33 

SYNOPTIC  TABLE  OF  PROPOSITIONS  PRESENTED  TO  THE  COMMITTEE  OF  EXAMINATION 

STATES 


[262]  I 

French  Proposition 
Annex  24 


Article  1 

A  neutral  State  cannot  be  re- 
sponsible for  acts  of  its  sub- 
jects of  which  a  belligerent 
complains  unless  the  acts  have 
been  committed  on  its  own 
territory. 


II 

English  Proposition 

Annex  25 


Article  ] 
Idem. 


Ill 

Swiss  Proposition 
Annex  26 


Article  1 

A  neutral  State  is  not  called 
upon  to  repress  acts  in  viola- 
tion of  neutrality  except  when 
the  said  acts  have  been  com- 
mited  on  its  own  territory. 


Article  2 

A  neutral  State  must  not 
allow  in  its  territory  the  for 
mation  of  corps  of  combatants 
nor  the  opening  of  recruiting 
agencies  to  assist  a  belligerent. 
But  its  responsibility  is  not  en- 
gaged by  the  fact  of  certain 
of  its  citizens  crossing  the 
frontier  to  offer  their  services 
to  one  or  other  of  the  bel- 
ligerents. 


Article  3 

A  neutral  State  is  not  called 
upon  to  prevent  its  subjects 
from  exporting  arms,  muni 
tions  of  war,  or,  in  general, 
from  furnishing  anything  which 
can  be  of  use  to  an  army,  for 
the  account  of  one  or  other  of 
the  belligerents. 


Article  2 
Idem. 


Article  3 
Idem. 


Article  2 

A  neutral  State  must  not  al- 
ow in  its  territory  the  forma- 
tion of  corps  of  combatants 
nor  the  opening  of  recruiting 
agencies  to  assist  a  belligerent. 
But  its  responsibility  is  not  en- 
gaged by  the  fact  of  persons 
crossing  the  frontier  sepa- 
rately to  offer  their  services 
to  one  or  other  of  the  bel- 
ligerents. 


Article  4 

Prisoners  who,  having  es- 
caped from  the  territory  of  the 
belligerent  which  held  them, 
arrive  in  a  neutral  country 
shall  be  left  free. 


Article  4 

Prisoners   who,    having    es 
caped  from  the  territory  of  the 
belligerent  which  held  them  or 
from  enemy  territory  occupied 
by    a   belligerent,   arrive    in 


neutral 
free. 


country    shall    be    left 


Article  4 

Prisoners  who,  having  es- 
caped from  the  territory  of 
the  belligerent  which  held 
them,  arrive  in  a  neutral  coun- 
try shall  be  left  free,  if  the 
neutral  State  receives  them  ana 
allows  them  to  remain,  which 
it  is  not  obliged  to  do. 
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[263]            IV 

Netherland  Proposition 
Annexes  27  and  28 

V 

German  Proposition 

Annex  29 

VI 

Belcian  Proposition 

Annex  30 

• 

Article  1 

The      territory     of     neutral 
States  is  inviolable. 

Article  8 

A  neutral  State  is  not  bound 
to    suppress   acts   in   violation 
of  neutrality  committed  by  its 
nationals  outside   its   own   ter- 
ritory. 

Article  3 

Corps  of  combatants  cannot 
be  formed  nor  recruiting  agen- 
cies opened  on  jieutral  terri- 
tory to  assist  a  belligerent. 

The  responsibility  of  a  neu- 
tral State  is  not  engaged  by 
the  fact  of  persons  crossing 
the  frontiers  separately  to  offer 
their  services  to  one  of  the  bel- 
ligerents. 

Article  5 

A  neutral  State  is  not  called 
upon  to  prevent  the  export  or 
transport,    with    a    belligerent 
country  as  destination,  of  arms, 
munitions   of  war,  or   in   gen- 
eral of  anything  which  can  be 
of  use  to  an  army. 

Article  4 

Prisoners    who,    having    es- 
caped from  the  territory  of  the 
belligerent    which    held    them, 
arrive  in  a  neutral  country,  and 
those    ivho    arrive     there     as 
prisoners  of  war  of  an  armed 
force  that  has  taken  refuge  in 
the  neutral   territory   shall    be 
left   free. 

Article  4 

A    neutral   State   which    re- 
ceivcs    prisoners,    escaped    or 
brought      by      troops      taking 
refuge    in    its    territory,    may 
leave  them  at  liberty  or  assign 
them  a  place  of  residence. 
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[264]              I 

French  Proposition 
Annex  24 

II 
English  Proposition 
Annex  25 

Ill 

Swiss  Proposition 

Annex  26 

* 

Article  S 

A  neutral  State  is  bound  to 
prevent  the  erection  on  its  ter- 
ritory of  a  wireless  telegraph 
station  or  any  other  apparatus 
for  the  purpose  of  communi- 
cating  with   belligerent    forces 
on  land  or  on  sea. 

Article  6 

All     passage     is     prohibited 
across     neutral     territory     of 
troops,    munitions    of    war,   or 
war  supplies  for  the  account  of 
a  belligerent. 
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[265]            IV 

Netherland  Proposition 
Annexes  27  and  28 

V 

German  Proposition 

Annex  29 

VI 

Belgian  Proposition 

Annex  30 

Article  4a 

A  neutral  State  is  not  called 
upon  to  forbid  or  restrict,  on 
behalf      of      the      belligerent 
parties,  the  use  of  cables  and 
telegraphs,    including    wireless 
telegraphy,  located  in  its  terri- 
tory. 

Every  prohibition  or  restric- 
tion shall  be  applied   indiffer- 
ently to  both  parties. 

The   provisions   of   the   two 
preceding   paragraphs  are  also 
applicable   to   cables   and  tele- 
graphs, with  or  without  wire, 
belonging  to  companies  or  pri- 
vate individuals. 

Article  6 

A  neutral  State  is  not  called 
upon  to  forbid  or  restrict  the 
use,  for  communicating  zvith 
belligerent  parties,  of  telegraph 
or  telephone  cables,  or  of  wire- 
less telegraphy  apparatus  be- 
longing to  it  or  to  companies 
or  to  private  individuals. 

The  prohibitions  or  restric- 
tions which  may  be  established 
must  be  applied  impartially  to 
both  belligerent  parties. 

Article  7 

The   installation    on    neutral 
territory    is    forbidden    of    a 
wireless  telegraphy  station  or 
any    other   apparatus    for   the 
purpose      of      communicating 
with  the  belligerent  forces  on 
land  or  on  sea. 

Article  5 

War      materiel     which      an 
armed  force  captured  from  the 
enemy  and  which  it  takes  with 
it  when  taking  refuge  in  neu- 
tral territory  shall  be  restored 
by    the    Government    of    such 
territory    to    the    State    from 
which  it  was  captured  after  the 
conclusion  of  peace. 

• 

Article  2 

Passage  is   forbidden  across 
neutral    territory  of  troops  or 
of  convoys  of  either  munitions 
of  war  or  supplies  destined  for 
a  belligerent. 

New  Article 

If  a  neutral   State,   in  order 
to  fulfil  duties  imposed  by  neu- 
trality,  is  obliged  to  have  re- 
course  to  arms,  this  act  shall 
not  be  deemed  a  hostile  act. 
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Annex  34 

DRAFT     REGULATIONS     ON     THE     RIGHTS     AND     DUTIES     OF 
NEUTRAL   STATES,   ELABORATED   BY   THE   COMMITTEE   OF 

EXAMINATION 

Article  1 
The  territory  of  neutral  States  is  inviolable. 

Article  2 

Belligerents  are  forbidden  to  move  troops  or  convoys  of  either  munitions  of 
war  or  supplies  across  the  territory  of  a  neutral  State. 

Article  3 

Belligerents  are  likewise  forbidden : 

(a)  To  erect  on  the  territory  of  a  neutral  State  a  wireless  telegraphy  station 
or  any  other  apparatus  for  the  purpose  of  communicating  with  the  belligerent 
forces  on  land  or  sea ; 

(b)  To  use  any  installation  of  this  kind  established  by  them  before  the  war 
on  the  territory  of  a  neutral  State. 

Article  4 

Corps  of  combatants  cannot  be  formed  nor  recruiting  agencies  opened  on  the 
territory  of  a  neutral  State  to  assist  the  belligerents. 

Article  5 

The  neutral  State  must  not  allow  any  of  the  acts  referred  to  in  Articles  2 
to  4  to  occur  on  its  territory. 

It  is  not  called  upon  to  suppress  acts  in  violation  of  neutrality,  especially 
those  forbidden  in  Article  4,  unless  the  said  acts  have  been  committed  on  its 
own  territory. 

Article  6 

The  responsibility  of  a  neutral  State  is  not  engaged  by  the  fact  of  persons 
crossing  the  frontier  separately  to  offer  their  services  to  one  of  the  belligerents. 

Article  7 

A  neutral  State  is  not  called  upon  to  prevent  the  export  or  transport,  on 
behalf  of  one  or  other  of  the  belligerents,  of  arms,  munitions  of  war,  or,  in 
general,  of  anything  which  can  be  of  use  to  an  army  or  a  fleet. 

Article  8 

A  neutral  State  is  not  called  upon  to  forbid  or  restrict  the  use  on  behalf 
of  the  belligerents  of  telegraph  or  telephone  cables  or  of  wireless  telegraphy 
apparatus  belonging  to  it  or  to  companies  or  private  individuals. 
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[267]  Article  9 

Every  measure  of  restriction  or  prohibition  taken  by  the  neutral  State  in 
regard  to  the  matters  referred  to  in  Articles  7  and  8  must  be  impartially  applied 
by  it  to  both  belligerents. 

Article  10 

A  neutral  State  which  receives  escaped  prisoners  of  war  shall  leave  them 
at  liberty.  If  it  allows  them  to  remain  in  its  territory  it  may  assign  them  a 
place  of  residence. 

The  same  rule  applies  to  prisoners  of  war  brought  by  troops  taking  refuge 
in  the  territory  of  a  neutral  State. 

Article  11 

The  fact  of  a  neutral  State  resisting,  even  by  force,  attempts  to  violate  its 
neutrality  cannot  be  regarded  as  an  act  of  hostility. 


Annex  35 

PROPOSITION  OF  THE  RUSSIAN  DELEGATION 

Amendment  to  the  draft  Regulations  elaborated  by  the  committee  of  examination  ' 

Article  3 

Word  section  b  as  follows : 

(&)  To  use  any  installation  of  this  kind  established  by  them  before  the 
war  on  the  territory  of  a  neutral  State  for  purely  military  purposes  and 
closed  to  public  service. 

'  Annex  34. 
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[268] 

NEUTRAL  PERSONS  IN  THE  TERRITORY  OF  THE 
BELLIGERENT  PARTIES 
Annex  36 

PROPOSITION  OF  THE  GERMAN  DELEGATION 

Draft  of  a  nezv  section  to  be  added  to  the  Regulations  of  1899  respecting  the  laws 

and  customs  of  war  on  land. 

SECTION  V. — The  Treatment  of  Neutral  Persons  in  the  Territory  of 

the  Belligerent  Parties 

Chapter  1. — Definition  of  a  neutral  person 

Article  61 

All  the  ressortissants  of  a  State  "'hich  is  not  taking  part  in  the  war  are 
considered  as  neutral  persons. 

Article  62 

A  violation  of  neutrality  involves  loss  of  character  as  a  neutral  person  with 
respect  to  both  belligerents.    There  is  a  violation  of  neutrality : 

(a)  If  the  neutral  person  commits  hostile  acts  against  one  of  the  belligerent 
parties ; 

(fc)  If  he  commits  acts  in  favor  of  one  of  the  belligerent  parties,  particu- 
larly if  he  voluntarily  enlists  in  the  ranks  of  the  armed  force  of  one  of  the 
parties  (Article  64,  paragraph  2). 

Article  63 
The  following  acts  shall  not  be  considered  as  committed  in  favor  of  one 
of  the  belligerent  parties  in  the  sense  of  Article  62,  letter  b; 

(a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerent  parties,  so 
far  as  these  supplies  or  loans  do  not  come  from  enemy  territory  or  territory  occu- 
pied by  the  enemy. 

(b)  Services  rendered  in  matters  of  police  or  civil  administration. 

Chapter  II. — Services  rendered  by  neutral  persons 

Article  64 
Belligerent  parties  shall  not  ask  neutral  persons  to  render  them  war  services, 
even  though  voluntary. 
[269]  The  following  shall  be  considered  as  war  services :     Any  assistance  by  a 
neutral  person  in  the  armed  forces  of  one  of  the  belligerent  parties,  in  the 
character  of  combatant  or  adviser,  and,  so  far  as  he  is  placed  under  the  laws, 
regulations  or  orders  in  effect  by  the  said  armed  force,  of  other  classes  also,  for 
example,  secretary,  workman,  cook.     Services  of  an  ecclesiastical  and  sanitary 
character  are  excepted. 

Article  65 

Neutral  Powers  are  bound  to  prohibit  their  ressortissants  from  engaging  to 
perform  military  service  in  the  armed  force  of  either  of  the  belligerent  parties. 
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Article  66 

Neutral  persons  moreover  shall  not  be  required,  against  their  will,  to  lend 
services,  not  considered  war  services,  to  the  armed  force  of  either  of  the 
belligerent  parties. 

It  will  be  permitted,  nevertheless,  to  require  of  them  sanitary  services  or 
sanitary  police  services,  not  connected  with  actual  hostilities.  Such  services 
shall  be  paid  for  in  cash,  so  far  as  it  is  possible  to  do  so.  If  cash  is  not  paid, 
requisition  receipts  shall  be  given. 

Chapter  III. — Property  of  neutral  persons 

Article  67 

No  war  tax  shall  be  levied  on  neutral  persons. 

A  war  tax  is  deemed  to  be  any  requisition  levied  expressly  for  a  war  purpose. 

Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by  one  of  the 
belligerent  parties,  in  the  enemy  territory  occupied  by  it,  for  the  needs  of  the 
administration  of  that  territory,  are  not  deemed  to  be  war  taxes. 

Article  68 
Neutral  property  shall  not  be  destroyed,  damaged  or  impaired  unless  neces- 
sary by  reason  of  the  exigencies  of  war.  In  this  case,  the  belligerent  party  is  only 
obliged  to  pay  an  indemnity  in  its  own  country  or  in  the  enemy  country,  when 
the  ressortissants  of  another  neutral  country  or  of  its  own  nationals  likewise 
enjoy  indemnification  and  reciprocity  is  guaranteed. 

Article  69 
The  belligerent  parties  shall  make  compensation  for  the  use  of  neutral  real 
property,  in  the  enemy  country,  the  same  as  in  its  own  country,  provided  that 
reciprocity  is  guaranteed  in  the  neutral  State.  In  no  case,  however,  shall  this 
indemnity  exceed  that  provided  by  the  legislation  of  the  enemy  country  in  case 
of  war. 

Article  70 
Belligerent  parties  are  authorized  to  expropriate  or  use  for  any  military 
purpose,  through  immediate  payment  therefor  in  specie,  all  neutral   movable 

property  found  in  their  country. 
[270]   They  may  do  the  same  in  enemy  country,  within  the  limits  and  under  the 
conditions  specified  in  Article  52. 

Article  71 

Neutral  vessels  and  their  cargoes  can  be  expropriated  or  used  by  a  belligerent 
party  only  if  these  vessels  are  used  for  river  navigation  within  its  territory  or 
within  the  enemy  territory. 

In  case  of  expropriation  the  indemnity  shall  equal  the  entire  valuation  of  the 
vessel  or  of  the  cargo  plus  ten  per  cent.  In  case  of  use,  it  shall  equal  the  ordi- 
nary charges  plus  10  per  cent.  These  indemnities  shall  be  paid  immediately  and 
in  specie. 

Article  72 

Indemnity  for  the  destruction  or  injury  of  neutral  personal  property,  due 
solely  to  its  use  for  military  purposes,  shall  likewise  be  settled  in  conformity  with 
the  principles  laid  down  in  Articles  70  and  71. 
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Annex  37 

PROPOSITION  OF  THE  AUSTRO-HUNGARIAN  DELEGATION 
Amendments  to  the  proposition  of  the  German  delegation  * 

Article  64 
The  last  sentence  of  the  second  paragraph  might  be  worded  as  follows : 

Services  of  a  religious  or  sanitary  nature  are  excepted,  and  those  which 
pertain  to  the  domain  of  the  sanitary  police,  as  well  as  all  services  rendered 
by  neutrals  in  the  interest  of  internal  order. 

Article  65 

Insert  between  the  words  "  bound  "  and  "  to  "  in  the  first  line :  "  immedi- 
ately upon  notification  of  the  existence  of  a  state  of  war." 

Article  71 

Insert  between  the  words  "  navigation  "  and  "  within  "  in  the  fifth  line  of 
the  first  paragraph :  "  or  small  coasting  trade." 


[2711 
Annex  38 

PROPOSITION  OF  THE  SWISS  DELEGATION 

Amendments  to  the  proposition  of  the  German  delegation 2 

Article  62 

Article  to  be  worded  as  follows : 

A  neutral  person  can  no  longer  avail  himself  of  his  neutrality  and  of 
the  special  privileges  resulting  therefrom  according  to  the  terms  of  Articles 
64-72: 

(a)  If  he  commits  hostile  acts  against  a  belligerent  party; 

(b)  If  he  commits  acts  in  favor  of  a  belligerent  party,  particularly  if 
he  voluntarily  enlists  in  the  ranks  of  the  armed  force  of  one  of  the  parties 
(Article  64,  paragraph  2). 

hi  such  a  case,  the  neutral  person  shall  not  be  more  severely  treated  by 
the  belligerent  State  as  against  whom  he  has  abandoned  his  neutrality,  than 
a  "  ressortissant "  of  the  other  belligerent  State  could  be  for  the  same  act. 

1  Annex  36. 

2  Ibid. 
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Article  65 
Eliminate  the  article. 

Article  66 

Rewrite  the  second  paragraph  as  follows: 

It  will  be  permitted  nevertheless  to  require  of  them  sanitary  services 
or  sanitary  police  services  not  connected  with  actual  hostilities  if  imperatively 
demanded  by  the  circumstances.  Such  services  shall  be  paid  for  in  cash  so 
far  as  possible.    If  cash  is  not  paid,  requisition  receipts  shall  be  given. 

Article  68 
Rewrite  the  article  as  follows : 

Property  of  a  neutral  person  shall  not  be  destroyed,  damaged  or  impaired 
unless  necessary  by  reason  of  the  exigencies  of  war.  In  stick  a  case  the 
belligerent  party  is  held  to  complete  indemnification  of  the  owner. 


Annex  39 

PROPOSITION  OF  THE  LUXEMBURG  DELEGATION 

Amendment   to   the   proposition   of   the   German   delegation 1 

Article  70 
Add  a  paragraph  2  as  follows: 

This  authorization  does  not  extend  to  means  of  public  transportation 
leading  from  neutral  States  and  belonging  to  said  States  or  to  their  grantees, 
recognizable  as  such. 


[272] 
Annex  40 

SUBSIDIARY  PROPOSITION  OF  THE  LUXEMBURG  DELEGATION 

Amendment  to  the  proposition  of  the  German  delegation  l 

Article  70 
Add: 

The  maintenance  of  pacific  relations,  especially  of  commercial  and 
industrial  relations,  existing  between  the  inhabitants  of  belligerent  and  neutral 
States,  merits  particular  protection  on  the  part  of  the  civil  and  military 
authorities. 

'  Annex  36. 
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On  the  outbreak  of  hostilities,  belligerents  shall  accord  a  sufficient  delay 
to  enable  transportation  material  belonging  to  neutral  States  or  to  their 
grantees  to  be  taken  back  to  their  country  of  origin. 

Requisitions  on  means  of  transportation  belonging  to  neutral  States  or 
to  their  grantees  shall  not  be  made  except  in  case  of  imperative  necessity. 

The  quantity  of  material  to  be  requisitioned,  as  well  as  its  use,  shall  be 
reduced  to  a  minimum.  Such  material  shall  be  returned  within  a  short  time  to 
its  country  of  origin. 

Whenever  public  transportation  material  belonging  to  a  neutral  State  or 
to  its  grantees  is  requisitioned  by  a  belligerent  State,  material  belonging  to  the 
latter  or  to  its  grantees  found  in  neutral  territory  may  likewise  be  held  there 
by  way  of  due  compensation. 


Annex  41 

PROPOSITION  OF  THE  SERBIAN  DELEGATION 

Amendment  to  the  subsidiary  proposition  of  the  Luxemburg  delegation 1 

Article  70 
Add  to  the  end  of  the  last  paragraph: 

A  neutral  State  is  required,  however,  to  exercise  this  detention  of 
transportation  material  at  the  same  time  and  in  the  same  measure  with  respect 
to  all  belligerent  parties. 


Annex  42 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 

Amendment  to  the  proposition  of  the  German  delegation 2 

Article  64 

After  the  first  paragraph  add  another,  as  follows : 

Not  to  be  included  under  this  rule  are:  ressortissants  of  a  neutral  State 
who,  at  the  time  of  the  outbreak  of  war,  are  found  in  the  ranks  of  the  army 
of  a  belligerent  under  the  terms  of  a  previous  voluntary  enlistment. 

1  Annex  40. 

2  Annex  36. 
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[274]             I 
German  Proposition 

Annex  36 

11 

austro-hungarian 

Proposition 

Annex  37 

III 

Swiss  Proposition 

Annex  38 

Chapter  I 

Definition  of  a  neutral 

person 

Article  61 

All  the  ressortissants  of 
a  State  which  is  not  tak- 
ing part  in  the  war  are  con- 
sidered as  neutral  persons. 

Article  62 
A  violation  of  neutrality 
involves  loss  of   character 
as  a   neutral   person  with 
respect  to  both  belligerents. 
There  is  a  violation  of  neu- 
trality : 

(a)  If  the  neutral  per- 
son   commits    hostile    acts 
against  one  of  the  belliger- 
ent parties; 

(b)  If  he  commits  acts 
in    favor    of    one   of    the 
belligerent  parties,  particu- 
larly if  he  voluntarily  en- 
lists  in  the   ranks   of  the 
armed  force  of  one  of  the 
parties    (Article  64,  para- 
graph 2). 

Article  62 

A  neutral  person  can  no 
longer  avail  himself  of  his 
neutrality  and  of  the  special 
privileges  resulting  there- 
from according  to  the  terms 
of  Articles  64-72 : 

(a)  If  he  commits  hos- 
tile acts  against  a  belliger- 
ent party ; 

(&)  If  he  commits  acts 
in  favor  of  a  belligerent 
party,  particularly  if  he  vol- 
untarily enlists  in  the  ranks 
of  the  armed  force  of  one 
of  the  parties  (Article  64, 
paragraph  2). 

In  such  a  case,  the  neu- 
tral person  shall  not  be 
more  severely  treated  by 
the  belligerent  State  as 
against  whom  he  has  aban- 
doned his  neutrality,  than  a 
" ressortissant"  of  the  other 
belligerent  State  could  be 
for  the  same  act. 

Article  63 

The  following  acts  shall 
not  be  considered  as  com- 
mitted in  favor  of  one  of 
the    belligerent    parties    in 
the    sense   of    Article   62, 
letter  b: 

(a)  Supplies     furnished 
or  loans  made  to  one  of  the 
belligerent  parties,  so  far  as 
these  supplies  or  loans  do 
not  come  from  enemy  terri- 
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[275]  IV 

Luxemburg  Proposition 

Annexes  39  and  40 


Serbian  Proposition 
Annex  41 


VI 
Netherland  Proposition 

Annex  42 
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German  Proposition 
Annex  36 


tory  or  territory  occupied 
by  the  enemy. 

(b)  Services  rendered  in 
matters  of  police  or  civil 
administration. 


II 

austro-hungarian 

Proposition 

Annex  37 


III 

Swiss  Proposition 

Annex  38 


Chapter  II 

Services  rendered  by  neu- 
tral persons 

Article  64 

Belligerent  parties  shall 
not  ask  neutral  persons  to 
render  them  war  services, 
even  though  vol- 
untary. 
[276]  The  following  shall 
be  considered  as  war 
services :  Any  assistance  by 
a  neutral  person  in  the 
armed  forces  of  one  of  the 
belligerent  parties,  in  char 
acter  of  combatant  or  ad 
viser,  and,  so  far  as  he  is 
placed  under  the  laws, 
regulations  or  orders  in 
effect  by  the  said  armed 
force,  of  other  classes 
also,  for  example,  secre- 
tary, servant,  cook.  Serv- 
ices of  an  ecclesiastical  and 
sanitary  character  are  ex- 
cepted. 


Article  65 

Neutral  Powers  are 
bound  to  prohibit  their  res 
sortissants  from  engaging 
to  perform  military  service 
in  the  armed  force  of  either 
of  the  belligerent  parties. 


Article  66 

Neutral  persons  more 
over  shall  not  be  required, 
against  their  will,  to  lend 
services,  not  considered 
war  services,  to  the  armed 
forces  of  either  of  the  bel- 
ligerent parties. 


Article  64 

The  last  sentence  of  the 
second  paragraph  might  be 
worded  as  follows: 

Services  of  a  religious  or 
sanitary  nature  are  except- 
ed, and  those  which  pertain 
to  the  domain  of  the  sani- 
tary police,  as  well  as  all 
services  rendered  by  neu- 
trals in  the  interest  of  in 
ternal  order. 


Article  65 

Insert  between  the  words 
bound  "  and  " to  "  in  the 
first  line:  "immediately up- 
on notification  of  the  exist 
ence  of  a  state  of  war." 


Article    65 
Eliminate  Article  65. 


Article  66 

Rewrite  the  second  para- 
graph as  follows : 

It  will  be  permitted 
nevertheless  to  require  of 
them  sanitary  services  or 
sanitary  police  services 
not  connected  with  actual 
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IV 
Luxemburg  Proposition 

Annexes  39  and  40 

V 
Serbian  Proposition 

Annex  41 

VI 
Netherland  Proposition 

Annex  42 

• 

[277] 

Article  64 

After  the  first  paragraph 
add  another,  as  follows : 
Not    to    be    included 
under     this     rule     are: 
ressortissants  of  a  neu- 
tral   State    who,    at   the 
time  of  the  outbreak  of 
war,   are    found    in   the 
ranks  of  the  army  of  a 
belligerent      under      the 
terms     of     a     previous 
voluntary  enlistment. 
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I 

German  Proposition 
Annex  36 

II 

Austro-H  u  ngari  an 

Proposition 

Annex  37 

in 

Swiss  Proposition 
Annex  38 

It     will     be     permitted, 
nevertheless,  to  require  of 
them   sanitary  services  or 
sanitary     police     services, 
not  connected  with  actual 
hostilities.      Such   services 
shall  be  paid  for  in  cash, 
so  far  as  it  is  possible  to  do 
so.     If   cash   is   not  paid, 
requisition  receipts  shall  be 
given. 

hostilities  if  imperatively 
demanded  by  the  circum- 
stances. Such  services 
shall  be  paid  for  in  cash 
so  far  as  possible.  If 
cash  is  not  paid,  requisi- 
tioned receipts  shall  be 
given. 

Chapter  III 

Property  of  neutral  persons 

Article  67 

No  war  tax  shall  be  lev- 
ied on  neutral  persons.    A 
war  tax  is  deemed  to  be 
any   requisition  levied  ex- 
pressly for  a  war  purpose. 

Existing  imposts,  duties 
and  tolls,  or  taxes  especial- 
ly levied  by  one  of  the  bel- 
ligerent parties,  in  the  en- 
emy territory  occupied  by 
it,  for  the  needs  of  the  ad- 
ministration of  that  terri- 
tory, are  not  deemed  to  be 
war  taxes. 

[278]    Article  68 

Neutral    property    shall 
not  be  destroyed,  damaged 
or  impaired  unless  neces- 
sary by  reason  of  the  exi- 
gencies  of   war.      In   this 
case,  the  belligerent  party 
is  only  obliged  to  pay  an 
indemnity  in  its  own  coun- 
try or  in  the  enemy  country, 
when  the  ressortissants  of 
another  neutral  country  or 
its  own  nationals  likewise 
enjoy   indemnification  and 
reciprocity  is  guaranteed. 

Article  68 

Rewrite  the  article  as  fol- 
lows: 

Property  of  a  neutral 
person  shall  not  be  de- 
stroyed, damaged  or  im- 
paired unless  necessary' 
by  reason  of  the  exigen- 
cies of  war.  In  such  a 
case  the  belligerent  party 
is  held  to  complete  in- 
demnification of  the 
owner. 

Article  69 

The    belligerent    parties 

shall    make    compensation 

for  the  use  of  neutral  real 

property,     in    the     enemy 

\ 
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IV 
Luxemburg  Proposition 

Annexes  39  and  40 


V 
Serbian  Proposition 

Annex  41 


VI 
Netherland  Proposition 

Annex  42 
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German  Proposition 
Annex  36 


country,  the  same  as  in 
their  own  country,  provided 
that  reciprocity  is  guaran- 
teed in  the  neutral  State 
In  no  case,  however,  shall 
this  indemnity  exceed  that 
provided  by  the  legislation 
of  the  enemy  country  ir. 
case  of  war. 


II 

austro-h  u  ngarian 

Proposition 

Annex  37 


III 

Swiss  Proposition 

Annex  38 


Article  70 

Belligerent  parties  are 
authorized  to  expropriate 
or  use  for  any  military  pur- 
pose, through  immediate 
payment  therefor  in  specie 
all  neutral  movable  prop- 
erty found  in  its  country. 

They  may  do  the  same  in 
enemy  country,  within  the 
limits  and  under  the  condi- 
tions specified  in  Article  52 
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IV 
Luxemburg  Proposition 

Annexes  39  and  40 


V 
Serbian  Proposition 

Annex  41 


VI 
Netherland  Proposition 

Annex  42 


Article  70 
Add  a  paragraph  2,  as 
follows : 

This  authorization  does 
not  extend  to  means  of 
public  transportation 
leading  from  neutral 
States  and  belonging  to 
said  States  or  to  their 
grantees,  recognizable  as 
such. 

or,  as  a  subsidiary  propo- 
sal: 

The  maintenance  of 
pacific  relations,  espe- 
cially of  commercial  and 
industrial  relations,  ex- 
isting between  the  in- 
habitants of  belligerent 
and  neutral  States,  merits 
particular  protection  on 
the  part  of  the  civil  and 
military  authorities. 

On  the  outbreak  of 
hostilities,  belligerents 
shall  accord  a  sufficient 
delay  to  enable  transpor- 
tation material  belong 
ing  to  neutral  States  or 
to  their  grantees  to  be 
taken  back  to  their  coun- 
try of  origin. 

Requisitions  on  means 
of  transportation  belong 
ing  to  neutral  States  or 
to  their  grantees  shall  not 
be  made  except  in  case 
of  imperative  necessity. 

The  quantity  of  ma- 
terial to  be  requisitioned, 


Article  70 
Add  to  the  end  of  the 
last  paragraph  of  the  sub- 
sidiary proposal  of  Luxem 
burg: 

A  neutral  State  is  re 
quired,  however,  to  exer- 
cise this  detention  of 
transportation  material 
at  the  same  time  and  in 
the  same  measure  with 
respect  to  all  belligerent 
parties. 
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[280]             I 
German  Proposition 

Annex  36 

II 

austro-hungarian 

Proposition 

Annex  37 

Ill 
Swiss  Proposition 

Annex  38 

Article  71 

Neutral  vessels  and  their 
cargoes  can  be  expropriated 
or   used   by    a    belligerent 
party  only  if  these  vessels 
are  used  for  river  naviga- 
tion within  its  territory  or 
within  the  enemy  territory. 

In  case  of  expropriation 
the  indemnity   shall   equal 
the  entire  valuation  of  the 
vessel  or  of  the  cargo  plus 
ten  per  cent.     In  case  of 
use,  it  shall  equal  the  ordi- 
nary charges  plus  ten  per 
cent.      These    indemnities 
shall  be  paid  immediately 
and  in  specie. 

Article  71 
Insert  between  the  words 
"navigation"  and  "within" 
in  the  fifth  line  of  the  firs' 
paragraph ;  "or  small  coast- 
ing trade." 

Article  72 
Indemnity    for   the   de- 
struction or  injury  of  neu- 
tral personal  property,  due 
solely  to  its  use  for  military 
purposes,  shall  likewise  be 
settled  in  conformity  with 
the  principles  laid  down  in 
Articles  70  and  71. 
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[281]            IV 
Luxemburg  Proposition 

Annexes  39  and  40 

V 

Serbian  Proposition 

Annex  41 

VI 
Netherland  Proposition 

Annex  42 

as  well  as  its  use,  shall 
be   reduced   to    a   mini- 
mum.      Such      material 
shall  be  returned  withir 
a  short  time  to  its  coun- 
try of  origin. 

Whenever  public  trans- 
portation    material     be- 
longing to  a  neutral  State 
or  to  its  grantees  is  requi- 
sitioned by  a  belligerent 
State,  material  belonging 
to   the   latter   or   to    its 
grantees  found  in  neutral 
territory  may  likewise  be 
held  there  by  way  of  due 
compensation. 
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[282] 
Annex  44 

DRAFT  OF  A  NEW  SECTION  TO  BE  ADDED  TO  THE  REGULATIONS 
RESPECTING  THE  LAWS  AND  CUSTOMS  OF  WAR  ON  LAND 

SECTION  V. — Neutrals  in  the  Territory  of  the  Belligerent  Parties 

Chapter  I. — Definition  of  a  neutral 

Article  61 

All  the  ressortissants  of  a  State  which  is  not  taking  part  in  the  war  shall 
be  considered  as  neutrals. 

Article  62 

A  neutral  cannot  longer  avail  himself  of  his  neutrality  and  of  the  special 
privileges  resulting  therefrom  according  to  the  terms  of  Articles  64-72 : 

(a)  If  he  commits  hostile  acts  against  a  belligerent  party; 

(b)  If  he  commits  acts  in  favor  of  a  belligerent  party,  particularly  if  he 
voluntarily  enlists  in  the  ranks  of  the  armed  force  of  one  of  the  parties. 

In  such  a  case,  the  neutral  shall  not  be  more  severely  treated  by  the  belliger- 
ent State  as  against  whom  he  has  abandoned  his  neutrality  than  a  ressortissant 
of  the  other  belligerent  State  could  be  for  the  same  act. 

Article  63 

The  following  acts  shall  not  be  considered  as  committed  in  favor  of  one 
of  the  belligerent  parties  in  the  sense  of  Article  62,  letter  b : 

(a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerent  parties, 
provided  that  the  person  who  furnishes  the  supplies  or  who  makes  the  loans  lives 
neither  in  the  territory  of  the  other  party  nor  in  the  territory  occupied  by  him, 
and  that  the  supplies  do  not  come  from  one  of  these  territories ; 

(b)  Services  rendered  in  matters  of  police  or  civil  administration. 

Chapter  II. — Services  rendered  by  neutrals 

Article  64 

Belligerent  parties  shall  not  require  of  neutrals  services  directly  connected 

with  the  war. 

[283]  Exception  is  made  of  sanitary  services  or  sanitary  police  service  absolutely 

demanded  by  the  circumstances.    These  services  shall,  as  far  as  possible,  be 

paid  for  in  cash ;  if  not,  a  receipt  shall  be  given  and  payment  effected  as  soon  as 

possible. 

Article  65 

The  provision  of  Article  64,  paragraph  1,  does  not  apply  to  persons  belong- 
ing to  the  army  of  a  belligerent  State  through  voluntary  enlistment. 


ANNEXES  283 

Chapter  III. — The  property  of  neutrals 

Article  66 

No  war  tax  shall  be  levied  upon  neutrals. 

A  war  tax  is  deemed  to  be  any  tax  levied  expressly  for  war  purposes. 

Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by  one  of  the 
belligerent  parties,  in  the  enemy  territory  occupied  by  it,  for  the  needs  of  the 
administration  of  that  territory,  are  not  deemed  to  be  war  taxes. 

Article  67 

The  property  of  neutrals  shall  not  be  destroyed,  damaged,  or  seized,  unless 
absolutely  necessary  by  reason  of  the  exigencies  of  the  war.  In  case  of  destruc- 
tion or  damage,  the  belligerent  is  only  bound  to  pay  an  indemnity  in  its  own 
country  or  in  the  enemy  country,  when  the  ressortissants  of  another  neutral 
country  or  of  its  own  are  likewise  given  the  benefit  of  an  indemnity  and  reci- 
procity is  guaranteed. 

Article  68 

The  belligerent  parties  shall  make  compensation  for  the  use  of  real  property 
belonging  to  neutrals  in  the  enemy  country,  the  same  as  in  its  own  country, 
provided  that  reciprocity  is  guaranteed  in  the  neutral  State.  Nevertheless,  this 
indemnity  shall  in  no  case  exceed  that  which  the  legislation  of  the  enemy  country 
provides  in  case  of  war. 

Article  69 

Movable  property  belonging  to  a  neutral  in  the  territory  of  a  belligerent 
party  can  be  expropriated  or  made  use  of  by  it  for  a  military  purpose  only  by  an 
immediate  payment  of  an  indemnity  in  specie. 

Article  70 

Railway  material  belonging  to  neutral  States  or  to  companies  or  to  private 
persons,  and  recognizable  as  such,  shall  not  be  requisitioned  or  utilized  by  a 
belligerent  except  where  and  to  the  extent  that  it  is  absolutely  necessary.  It 
shall  be  sent  back  as  soon  as  possible  to  its  country  of  origin. 

A  neutral  State  may  likewise,  in  case  of  necessity,  retain  and  utilize  to  an 
equal  extent  material  of  the  belligerent  Power  found  on  its  territory. 

Compensation  shall  be  paid  by  one  party  or  the  other  in  proportion  to  the 
material  used,  and  to  the  period  of  usage. 

[284]  Article  71 

Neutral  vessels  and  their  cargo  can  be  expropriated  or  utilized  by  a  bel- 
ligerent party  if  they  belong  to  the  river  shipping  in  its  territory  or  in  the 
enemy's  territory.  Exception  is  made  of  the  vessels  in  a  regular  maritime 
service. 

In  case  of  expropriation  the  indemnity  shall  be  equal  to  the  full  value  of  the 
vessel  or  cargo,  increased  by  10  per  cent.  These  indemnities  shall  be  paid  immedi- 
ately and  in  specie. 
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Article  72 

When  movable  property  belonging  to  neutrals  and  utilized  under  the  provi- 
sions of  Articles  69  and  71  shall  have  suffered,  by  the  sole  reason  of  their  use  for 
a  military  purpose,  any  damage  in  excess  of  ordinary  wear  and  tear,  the  belliger- 
ent party  shall  pay  for  this  damage  a  special  indemnity  over  and  above  what  is 
due  for  utilizing  them. 

The  total  indemnity  for  these  goods  destroyed  under  the  same  conditions 
shall  be  the  same  as  that  which  would  have  been  paid  for  the  expropriation. 


Annex  45 

PROPOSITION  OF  THE  DELEGATION  OF  GREAT  BRITAIN 

Amendment  to  the  draft  elaborated  by  the  committee  of  examination * 

Article  65 

After  the  words  "  of  a  belligerent  State  "  insert  the  words  "  either  in  virtue 
of  the  legislation  of  that  State,  or." 


Annex  46 

PROPOSITION  OF  THE  DELEGATION  OF  BELGIUM 
Amendment  to  the  draft  elaborated  by  the  committee  of  examination  2 

Article  65 

The  provision  of  the  first  paragraph  of  the  preceding  article  is  not  applicable 
to  persons  belonging  to  the  army  of  a  belligerent  State  by  the  fact  of  a  volun- 
tary engagement,  nor  to  those  who  have  been  incorporated  in  it  by  virtue  of  the 
legislation  of  that  State  and  who  do  not  prove  any  particular  nationality  or  have 
not  satisfied  the  obligations  imposed  by  the  recruiting  laws  in  their  countries. 

1  Annex  44. 
'  Ibid. 
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[285] 
Annex  47 

PROPOSITION  OF  THE  FRENCH  DELEGATION 

Amendments  to  the  draft  elaborated  by  the  committee  of  examination ' 

SECTION   V. — Neutrals  in  the  Territory  of  the  Belligerent  Parties 
Replace  Chapter  III  of  the  draft  of  the  committee  by  the  following: 
Chapter  III. — The  property  of  neutrals 

Article  66 

The  property  of  neutrals  shall  be  dealt  with  by  each  belligerent : 

1.  On  its  own  territory,  like  the  private  property  of  its  nationals; 

2.  On  hostile  territory,  like  the  private  property  of  the  ressortissants  of  the 
hostile  State 

Article  67 

(Like  Article  70  of  the  committee's  draft.) 

Article  68 

Neutral  vessels  and  their  cargo  may  be  requisitioned  and  used  on  the  same 
conditions  as  railway  material. 

Article  69 

The  indemnity  to  be  paid  to  neutrals  for  destruction,  requisition,  damage  or 
use  shall,  as  far  as  possible,  be  paid  in  cash;  if  not  so  paid,  the  amounts  due  shall 
be  stated  in  receipts  and  their  payment  shall  be  effected  as  soon  as  possible. 

1  Annex  44. 
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[289]  FIRST  MEETING 

JUNE  24,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opened  at  3:  15  o'clock. 

The  President  makes  the  following  address: 

Gentlemen  :  Your  acceptance  of  the  choice  that  has  been  made  of  me  to  pre- 
side over  the  Third  Commission  of  the  Conference  is  a  very  great  honor,  which 
I  greatly  appreciate,  although  I  can  only  attribute  it  to  considerations  quite 
foreign  to  my  person.  You  have  evidently  wished  to  remember  that  the  country 
I  represent  was  the  cradle  of  the  science  of  international  law,  and  that  through 
the  liberal  tendencies  of  their  juridical  spirit  the  Italians  still  hold  to-day  a  place 
in  the  vanguard  of  the  progress  of  this  science,  as  well  as  of  its  practical  applica- 
tion. You  remember  that  the  country  which  through  its  jus  gentium  has  recog- 
nized the  existence  of  a  common  law,  an  expression  of  what  is  in  the  general 
conscience  of  peoples,  is  the  same  one  that  after  having  written  into  these  laws 
the  most  liberal  principles  of  maritime  law  during  war  has  not  shrunk  from 
accepting,  in  its  most  recent  conventions  on  international  arbitration,  the  broadest 
and  the  boldest  formulas. 

I  am  not  unaware  that  the  qualifications  of  directing  our  work  that  are 
possessed  by  the  majority  of  you  are  much  superior  to  mine.  It  is  for  your  aid 
and  especially  for  your  indulgence  that  I  make  appeal.  But  I  shall  not  further 
dwell  on  this  thought  as  it  is  enough  to  have  thus  stated  it  with  sincerity. 

From  the  moment  that  it  devolves  upon  me  to  preside  over  the  Third  Com- 
mission, I  suppose  that  I  am  authorized  to  say  to  you  that  we  should  first  proceed 
as  soon  as  possible  with  the  organization  of  the  work,  in  order  that,  thanks  to  the 
lively  desire  of  coming  to  an  agreement  which  animates  us,  and  which  is  indis- 
pensable to  the  successful  outcome  of  our  work  of  diplomacy,  it  may  speedily 
attain  the  practical  results  that  are  expected  of  us. 

The  program  that  we  are  called  upon  to  study  contains  two  groups  of 
[290]  questions.  One  group  deals  with  the  use  of  means  of  destruction  in  the 
special  operations  of  maritime  war.  The  Russian  program  communicated 
to  our  respective  nations  in  March/April  and  accepted  by  them,  invites  us  to  work 
out  the  convention  concerning  some  of  these  matters.  The  dominant  principle 
in  them  was  laid  down  by  the  Conference  of  1899.  Article  22  of  the  Regula- 
tions respecting  the  laws  and  customs  of  war  on  land,  annexed  to  the  Convention 
of  July  29,1  is  worded  thus :  "  The  right  of  belligerents  to  adopt  means  of  injuring 
the  enemy  is  not  unlimited."  We  are  concerned  with  the  application  of  this 
humanitarian  rule  ratified  joyfully  by  the  public  opinion  of  all  the  nations  in  cases 
of  bombardment  by  naval  forces  and  in  the  placing  of  torpedoes,  etc. 

1  Ante,  Second  Commission,  annex  1. 
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These  questions  evidently  go  together,  and  they  could  be  referred  for  exami- 
nation to  a  first  subcommission. 

The  other  questions  forming  the  object  of  our  study  have  also  several  points 
of  contact.  In  the  program  that  was  distributed  at  the  second  meeting  of  the 
Conference  they  were  worded  as  follows :  "  Regulations  governing  belligerent  ves- 
sels in  neutral  ports,"  and  "  additions  to  be  made  to  the  Convention  of  1899  for 
the  adaptation  to  maritime  warfare  of  the  principles  of  the  Geneva  Convention 
of  1864,  revised  in  1906."  If  you  share  my  opinion  the  questions  involved  in 
these  two  points  of  the  program  could  be  examined  by  a  second  subcommis- 
sion. 

This  division  of  the  work  between  the  two  subcommissions  will  not  prevent 
us  from  referring  the  most  important  motions,  if  need  be,  for  examination  to 
special  committees  when  you  deem  it  advisable. 

For  the  organization  of  our  work  we  have  a  written  set  of  rules ;  for  the  cases 
not  provided  for  therein  I  think  that  we  could  adopt  the  procedure  laid  down 
by  the  Conference  of  1899. 

Here  two  questions  of  internal  regulation  arise,  and  I  must  beg  you  to  settle 
them  at  once.  One  of  these  questions  concerns  the  time  when  the  designation  of 
the  reporter  should  be  made.  The  other  concerns  the  steps  to  be  taken  to  estab- 
lish a  sufficient  record  of  the  meetings  of  the  plenary  Commission  and  of  the 
subcommissions. 

On  the  first  of  these  two  questions,  at  the  Conference  of  1899,  there  were 
two  different  opinions.  It  seemed  to  some  that  the  reporter  should  be  designated 
only  after  the  discussions  were  sufficiently  advanced  to  let  it  be  seen  what  resolu- 
tions would  be  adopted,  but  because  of  considerations  which  derive  their  force 
from  the  special  character  of  a  diplomatic  assembly,  in  which  the  formation  of 
a  majority  is  neither  to  be  sought  nor  expected,  the  contrary  opinion  prevailed  in 
the  Commissions  whose  competence  extended  to  the  questions  having  the  greatest 
analogy  with  those  now  before  us.  I,  therefore,  propose  to  you  to  name  our 
reporter  without  delay. 

On  the  second  point,  concerning  records  of  our  meetings,  the  Conference  of 
1899  has  bequeathed  to  us  the  method  to  be  followed.  Then  the  secretariat 
established  two  records,  one  as  complete  as  possible,  and  the  other  an  analysis. 
The  first  was  not  printed  but  was  kept  at  the  disposal  of  the  members  of  the  Com- 
mission and  had  no  authentic  and  formal  character.  It  preserved  for  the  dis- 
cussion the  free  and  intimate  character  that  is  most  fitted  for  the  aims  sought  by 
a  diplomatic  assembly.  But,  in  order  that  the  motions  be  duly  recorded  in  an 
authentic  document,  it  was  decided  that  the  secretariat  should  also  prepare  a 
summary  record,  summing  up  the  essential  part  of  the  work.  The  analyti- 
[291]  cal  minutes  intended  for  printing  were  distributed  to  the  members  of  the 
Commission,  but  they  kept  their  character  as  a  secret  document  throughout 
the  duration  of  the  Conference. 

We  are  bound,  gentlemen,  to  preserve  the  secrecy  of  our  discussions  and 
deliberations. 

Any  recommendation  from  me  on  this  subject  would  not  add  to  the  con- 
science that  each  one  of  you  has  of  his  duty.  Mine  urges  me  to  try  to  bring  to 
a  good  end  the  work  that  we  are  undertaking.  You  know  that  no  useful  result 
can  be  obtained  except  by  reconcilable  views  and  harmony  of  opinion.  Publicity 
of  our  debates  might  in  many  cases  destroy  the  agreement  desired.     Relations 
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with  the  press  do  not  concern  us  directly.    This  is  for  the  Bureau  of  the  Confer- 
ence to  settle,  acting  for  the  Commissions  as  a  whole. 

With  these  points  once  established,  we  can  proceed  to  the  immediate  consti- 
tution of  our  two  subcommissions.  Consequently,  I  ask  the  delegates  to  enroll 
themselves  on  one  or  the  other  list,  or  on  both,  as  they  wish. 

I  beg  the  secretaries  to  circulate  two  lists,  in  order  that  the  delegates  may 
keep  their  seats,  for  after  this  enrollment  we  are  going  to  resume  the  work  of 
organizing  the  Commission  and  the  subcommissions. 

After  this  enrollment  was  finished  the  President  proceeded: 

The  regulations  provided  in  Article  3  for  the  appointment  of  the  secretaries 
and  the  reporter  of  the  Commission.  The  functions  of  the  secretaries  chosen 
among  the  delegates  are  not  defined  by  the  regulations.  They  consist  naturally 
in  assisting  me  in  the  regular  development  of  our  work.  It  is,  therefore,  beyond 
question  that  the  appointment  of  the  secretaries  should  take  place  at  once.1 

In  conforming  to  the  precedents  established  in  1899,  may  I  submit  for 
your  approval  the  choice  of  Rear  Admiral  Siegel,  delegate  of  Germany,  for 
secretary  of  the  Commission,  and  Mr.  Louis  Renault,  plenipotentiary  delegate 
of  France,  for  reporter. 

Both  took  a  distinguished  part  in  the  preparation  of  the  last  Convention  of 
Geneva,,  as  we  all  know,  and  they  bring  hither  a  perfect  knowledge  not  only 
of  the  texts  but  also  of  the  spirit  of  that  recent  international  agreement.  These 
qualifications   select  them    for  our  votes. 

By  this  happy  choice  we  complete  the  bureau  of  the  Commission. 

I  shall  now  propose  to  the  delegates  enrolled  in  the  second  subcommission, 
that  is  to  say,  the  one  that  is  to  deal  with  the  rules  governing  belligerent  vessels 
in  neutral  ports  and  with  the  adaptation  to  maritime  war  of  the  principles  of 
the  Geneva  Convention,  that  they  be  good  enough  to  allow  this  bureau  to  iact 
at  the  same  time  for  the  plenary  Commission  and  for  the  second  subcommiss'ion. 

It  remains  to  constitute  the  bureau  of  the  first  subcommission.  Will  you  per- 
mit me  to  recommend  to  you  for  the  presidency  of  this  subcommission  the  very 
distinguished  plenipotentiary  delegate  of  Norway,  his  Excellency  Mr.  Francis 
Hagerup? 

The  appointment  of  Mr.  Georgios  Streit,  plenipotentiary  delegate  of  Greece, 
as  reporter  likewise  recommends  itself.  The  members  of  the  first  subcommission 
would  be  assured  by  these  choices  of  the  effective  aid  of  the  representatives  of 
two  countries  whose  interests  in  maritime  commerce  are  among  the  most  im- 
portant. Finally,  for  the  duties  of  secretary  of  the  first  subcommission  I  permit 
myself  to  name  to  you  his  Excellency  Mr.  van  den  Heuvel,  whose  eminent 
qualities  will  assure  the  perfect  fulfillment  of   the  laborious  task  placed  upon 

him. 
[292]   All  these  proposals  were  accepted. 

With  a  view  to  facilitate  the  work  the  President  asks  that  the  proposals 
or  declarations  that  may  be  made  be  submitted  to  the  Commission  as  soon  as 
possible. 

His  Excellency  General  Porter  files  a  proposal  concerning  the  bombardment 
by  a  naval  force  of  towns  that  are  unfortified,  etc.,  etc.2 

Mr.  Kriege  files  a  proposal  containing  an  amendment  of  the  provisions  to 

'See  vol.  i,  p.  58  [61]. 
1  Annex  1. 
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the  Convention  of  July  29,  1899,  for  the  adaption  to  maritime  war  of  the  prin- 
ciples of  the  Geneva  Convention  of  August  22,  1864. 1 

His  Excellency  Sir  Ernest  Satow  announces  that  the  British  delegation 
will  file  a  proposal  concerning  the  placing  of  automatic  submarine  contact  mines 2 
and  reserves  the  right  to  file  a  project  relating  to  the  use  of  automobile  torpedoes. 

His  Excellency  Mr.  Lou  Tseng-tsiang  then  reads  in  the  name  of  his  Gov- 
ernment the  following  declaration : 

I  have  the  honor  to  inform  this  high  assembly  that  China  accepts  without 
reserve  the  sign  of  the  Red  Cross  as  emblem  of  the  Geneva  Convention  of  1864. 

In  making  this  communication  the  Government  of  Peking  desires  me  to 
add: 

At  the  time  of  the  signature  by  the  Representative  of  China  at  London  of 
the  act  of  adhesion  to  the  Geneva  Convention  of  1864  it  was  stated  that  the  sign 
of  the  Red  Cross  was  more  than  once  used  in  the  temporary  formations  of  the 
sanitary  service  in  China,  and  the  historical  explication  of  this  heraldic  sign 
furnished  by  the  Conference  of  revision  of  1906  and  communicated  by  its  first 
delegate  to  our  Conference  only  strengthened  the  broadmindedness  which  deter- 
mined the  Imperial  Government  to  adopt  it  tacitly  with  a  purpose  of  maintaining 
the  unity  of  this  emblem  and  facilitating  its  recognition  in  all  nations  and  all 
their  armies. 

His  Excellency  Turkhan  Pasha  declares  that  the  Ottoman  delegation  re- 
serves the  right  to  state  in  the  subcommission  the  reasons  why  it  must  keep  the 
Red  Crescent  on  its  hospital  ships,  hospitals,  ambulances,  etc. 

The  President  takes  note  of  the  filing  of  both  proposals  and  declarations. 

The  meeting  adjourned  at  4 :  20  o'clock. 

1  Annexes  38  and  39. 
*  Annex  9. 
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His  Excellency  Count  Tornielli  presiding. 

The  meeting  opened  at  10 :  30  o'clock. 

The  minutes  of  the  first  meeting  were  approved. 

The  President  explains  the  procedure  adopted  to  accelerate  the  examina- 
tion of  the  report  elaborated  by  Mr.  Louis  Renault  and  the  draft  convention 
annexed  thereto.1 

He  believed  that  in  order  to  gain  time  he  could  summon  the  Third  Com- 
mission in  a  plenary  meeting  although,  in  strict  procedure,  it  belonged  to  the 
second  subcommission  to  declare  itself  first  on  the  report  and  on  the 
convention. 

The  President  thinks  that  it  is  not  necessary  to  have  a  reading  of  the  report 2 
distributed  Saturday,  which  all  the  delegates  have  consequently  been  able  to 
acquaint  themselves  with.     (Assent.) 

It  is  proper  nevertheless  to  ask  whether  anyone  desires  to  offer  any  remarks. 

As  no  one  asks  for  the  floor,  the  President  begins  the  reading  of  the  articles 
of  the  new  convention.3 

Articles  1  and  2,  which  are  only  a  reproduction  pure  and  simple  of  the  first 
two  articles  of  the  1899  Convention,  are  approved. 

The  President  then  reads  Article  3. 

Article  3 

Hospital  ships,  equipped  wholly  or  in  part  at  the  expense  of  private  individuals  or 
officially  recognized  societies  of  neutral  countries,  shall  be  respected  and  exempt  from 
capture,  on  condition  that  they  are  placed  in  the  service  of  one  of  the  belligerents,  with 
the  previous  consent  of  their  own  Government  and  with  the  authorization  of  the  belligerent 
himself,  and  that  the  latter  has  notified  their  names  to  his  adversary  at  the  commencement 
of  or  during  hostilities,  and  in  any  case  before  they  are  employed. 

[294]  The  Reporter  offers  some  observations  on  the  subject  of  the  text  pro- 
posed by  the  committee  of  examination.  He  permits  himself  to  abandon  for 
a  moment  his  official  position  as  reporter  in  order  to  call  up  again  as  a  French 
delegate  the  objections  he  had  already  expressed  against  the  proposed  innovation. 
We  are  dealing  in  the  new  Article  3  with  neutral  hospital  boats  that  place 
themselves  in  the  service  of  a  belligerent.  Is  there  need  of  completely  assimilating 
these  vessels  to  neutral  ambulances  by  adopting  for  these  vessels  a  provision 

1  Annexes  A  and  B  to  this  day's  minutes. 

'  Annex  A  to  this  day's  minutes. 

*  Annex  B  to  this  day's  minutes.  Amendments  to  the  Hague  Convention  of  1899  for 
the  adaptation  to  maritime  warfare  of  the  principles  of  the  Geneva  Convention  of  April 
22,  1864.    See  also  vol.  i,  pp.  63-82  [66-85]. 
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analogous  to  that  of  the  1906  Convention  for  war  on  land,1  or  on  the  other  hand 
is  it  necessary  to  preserve  the  provision  written  in  the  Convention  of  1899?  The 
majority  of  the  committee  of  examination  declared  itself  for  the  former  solution. 

It  is  proper  to  remark  first  that  the  majority  of  the  committee,  while  express- 
ing itself  in  favor  of  the  analogy  between  neutral  hospital  ships  and  ambulances, 
nevertheless  did  not  make  the  assimilation  complete. 

Neutral  ambulances,  indeed,  have  to  fly  only  two  flags,  that  of  the  belligerent 
under  whom  they  have  placed  themselves  and  that  of  the  Red  Cross ;  whilst, 
according  to  the  provision  proposed  for  hospital  ships,  the  latter  would  have  to 
fly  three  flags,  their  national  flag,  the  flag  of  the  belligerent  under  whom  they 
have  placed  themselves,  and  the  flag  of  the  Red  Cross. 

But  there  is  here  not  only  a  question  of  flag:  the  neutral  hospital  ship  must 
enter  into  the  hospital  service  of  the  belligerent,  which  seems  excessive.  The 
analogy  on  this  point  is  indeed  more  apparent  than  real  between  maritime  war  and 
war  on  land.  A  neutral  ambulance,  in  the  nature  of  things,  is  and  should  be 
incorporated  in  the  hospital  service  of  one  of  the  belligerents,  for  it  necessarily 
works  within  the  lines  of  one  of  them ;  this  situation  is  not  necessarily  that  of  a 
neutral  hospital  ship  that  plies  its  work  on  the  high  seas  and  for  the  most  part 
of  the  time  with  entire  freedom  of  action.  In  1899  the  question  was  thoroughly 
discussed  and  the  committee  of  examination,  a  majority  of  whom  were  sailors, 
did  not  hesitate  to  adopt  with  unanimity  the  rule  set  forth  in  Article  3  and  so 
consider  as  sufficient  the  right  of  control  granted  to  belligerents  bv  Article  4. 

Finally,  a  last  consideration,  and  the  most  important,  is  that  the  requirement 
contained  in  Article  3  proposed  by  the  committee  of  examination  is  of  a  nature 
to  discourage  the  good-will  of  neutrals.  Indeed  it  may  be  that  a  neutral  hospital 
ship  may  wish  to  preserve  its  independence  within  the  limits  fixed  by  Artic'e  4 
of  the  1899  Convention.  The  case  may  be  presented  where  a  vessel  of  that  kind 
would  desire  to  bring  equal  aid  to  the  two  belligerents,  if  for  example  it  belongs 
to  a  neutral  country  that  is  near  the  theater  of  ooerations.  It  is  goin<r  counter 
to  its  sentiments  to  oblige  it  to  place  itself  in  the  service  of  one  of  the  belligerents 
when  it  would  desire  to  carry  assistance  to  both  parties  conformablv  to  the 
charitable  spirit  of  the  Geneva  Conventions. 

Such  are  the  considerations  that  Mr.  Louis  Renault  desired  the  Commis- 
sion to  consider  in  support  of  his  motion  that  Article  3  as  proposed  by  the 
majority  of  the  committee  of  examination  be  reiected. 

Rear  Admiral  Siegel  desires  to  show  precisely  what  were  the  military 
reasons  that  have  caused  the  German  proposal 2  relative  to  the  obligation  resting 
on  neutral  hospital  vessels  to  put  themselves  under  the  authoritv  of  one  of  the 
belligerents.  He  thinks  that  he  should  in  conseauence  read  the  following  declara- 
tion:  "  When  the  text  of  the  1899  Convention  was  drawn  up  I  mvself  combated 
the  idea  that  neutral  hospital  vessels  should  be  obliged  to  declare  themselves  for 
either  of  the  belligerents.  At  that  time  this  measure  seemed  to  me  superfluous 
and  even  harmful.  I  believed  with  my  colleagues  that  the  provisions  of 
[295]  Article  4  and  those  of  the  last  paragraph  of  Article  5  would  be  sufficient 
to  override  all  difficulties  and  prevent  anv  disorder. 

The  German  delegation  now  proposes  an  amendment  to  Articles  3  and  5  in 
order  to  regulate  in  a  more  effective  manner  the  conduct  of  neutral  hospital  ves- 

1  Annex  C  to  this  day's  minutes. 
*  Annex  39. 
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sels,  which  enjoy  too  great  independence  in  the  theater  of  war  anci  over  which 
it  seems  necessary  to  exercise  a  more  extensive  control. 

Although  we  have  no  experience  in  this  matter  more  complete  than  in  1899, 
we  have,  after  mature  reflection,  come  to  believe  that  belligerents  will  be  less  in- 
convenienced by  neutral  hospital  vessels  and  that  there  will  be  a  greater  guaranty 
against  possible  abuses  if  the  belligerents  exercise  a  greater  authority  over  hos- 
pital vessels  than  that  which  was  conferred  upon  them  by  Article  4.  The  accept- 
ance of  this  authority  does  not  create  a  very  different  state  of  affairs  for  hos- 
pital boats  from  what  now  exists  according  to  the  provisions  of  the  aforesaid 
article.  Indeed,  our  request  carries  no  other  obligation  for  neutral  hospital 
ships  than  that  of  choosing  the  Power  to  which  they  wish  to  be  attached.  They 
will  thus  do  spontaneously  an  act  which  the  belligerent  may  compel  them 
to  do. 

This  dependence  has  also  the  great  advantage  that  the  Power  which  assumes 
authority  over  a  hospital  ship  also  assumes  entire  responsibility  with  regard  to  it 
at  the  same  time  that  it  watches  over  and  controls  its  acts.  I  cannot  believe  that 
the  measure  that  we  propose  is  too  harsh  or  that  it  is  of  a  nature  to  divert  any 
ship  whatsoever  from  its  humanitarian  intentions  for  the  sole  reason  that  it  will 
be  obliged  to  place  itself  under  the  authority  of  a  belligerent  which  besides  will 
protect  it  in  case  of  necessity:  without  this  dependence  special  protection  would 
be  lacking  for  a  hospital  vessel. 

If  our  proposal  can  in  the  least  restrict  the  independence  of  neutral  hos- 
pital boats,  as  I  do  not  think  it  can,  it  is  on  the  other  hand  certain  that  it  offers 
great  interest  with  respect  to  good  order  and  the  necessities  of  war.  We  cannot 
know  in  advance  the  number  of  hospital  ships  that  will  go  to  the  place  where  the 
belligerents  are  assembling.  Would  it  be  practical  to  permit  these  vessels,  which 
perhaps  arrive  in  considerable  number  and  at  different  times,  to  move  freely  over 
the  waters  where  operations  are  going  on  without  being  subject  to  an  effective 
control  or  placed  under  some  protecting  direction.  Would  it  not  be  simpler, 
in  order  to  avoid  the  misunderstanding  always  to  be  dreaded,  especially  if  the 
ships  were  near  the  coast,  to  oblige  neutral  hospital  ships  to  range  themselves 
from  the  time  of  their  arrival  under  the  authority  of  one  of  the  belligerents  who 
would  thenceforth  direct  them  as  he  saw  fit? 

On  the  other  hand  it  is  necessary  not  to  lose  sight  of  the  fact  that  conditions 
are  no  longer  what  they  were  formerly. 

Two  new  provisions  just  now  introduced  into  the  Convention,  have  modified 
this  state  of  things  and  it  is  necessary  to  take  them  into  account: 

1.  We  have  recognized  the  necessity  of  permitting  neutral  hospital  ships  to 
arm  their  personnel  in  order  to  put  them  in  a  position  to  maintain  necessary  order 
and  to  defend  when  needful  the  sick  and  wounded. 

2.  We  have  admitted  the  possibility  of  a  wireless  telegraphy  installation  on 
board  hospital  ships. 

These  two  concessions  were  necessary  to  put  the  vessels  in  a  position  to 
respond  to  the  services  asked  of  them  but  they  have  for  a  corollary  the  estab- 
lishment of  a  control  that  will  foresee  and  prevent  any  abuses.  Although  it 
may  be  of  the  highest  importance  for  a  hospital  ship  to  be  able  to  make  use  of 

wireless  telegraphy,  which  has  become  an  indispensable  means  for  modern 
[296]   navigation,  no  commander  in  chief  will  authorize  the  presence  of  such  a 

ship  if  it  is  to  be  feared  that  the  apparatus  will  be  used  in  an  indiscreet 
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and  dangerous  manner.    Likewise,  there  must  be  a  guaranty  that  the  arms  per- 
mitted on  hospital  ships  will  only  be  used  for  legitimate  defense. 

For  all  these  reasons  I  am  convinced  that  neutral  hospital  ships  should  be 
subject  to  a  superior  authority  controlling  them,  protecting  them  and  having 
responsibility  for  them.  Neutral  hospital  ships  can  easily  answer  this  requirement 
by  placing  themselves  under  the  direction  of  one  of  the  belligerents.  The  external 
side  of  this  act  would  be  the  flag  of  the  Power  with  which  they  are  connected, 
a  flag  which  moreover  will  in  no  way  displace  their  national  flag.     • 

The  last-mentioned  flag  will  float  in  its  ordinary  place  whilst  the  flag  of  the 
belligerents  will  be  flown  from  the  mainmast  at  the  same  time  as  the  Red  Cross 
of  Geneva. 

Such  are  the  reasons  that  have  decided  the  German  delegation  to  propose  to 
you  the  amendments  to  Articles  3  and  5,  which  we  beg  you  to  accept  as  the  com- 
mittee of  examination  has  already  done. 

The  discussion  of  Article  3  appearing  to  be  at  an  end,  the  President  defines 
the  point  on  which  the  vote  is  to  be  taken.  It  is  on  Article  3  as  proposed  by 
the  committee  of  examination. 

His  Excellency  Mr.  van  den  Heuvel  proposes  a  modification  of  the  text. 
It  appears  to  him  that  the  proposal  of  the  German  delegation  proceeds  from  a 
thoueht  that  every  neutral  hospital  ship  should  be  put  under  the  control  of  one 
of  the  belligerents  for  the  sake  of  good  order  and  security ;  the  words  "  placed 
in  the  service  "  can  be  understood  in  a  rather  strict  sense  and  go  beyond  the  idea 
that  has  inspired  the  proposal.  We  might  substitute  for  them  another  expression 
such  as  "  put  under  the  authority  or  the  control  of  one  of  the  belligerents." 

Rear  Admiral  Siegel  declares  that  he  does  not  oppose  this  modification  of 
the  text  and  tV>at  he  accepts  the  words  "  placed  under  the  control." 

The  President  consequently  reads  Article  3  modified  in  this  sense,  which  is 
then  put  to  vote  and  approved  by  19  votes  to  11. 

He  then  reads  Article  4  which  is  approved  without  modification.1 
Article  5  is  then  read. 

Article  5 

Military  hospital  ships  shall  be  distinguished  by  being  painted  white  outside  with  a 
horizontal  band  of  green  about  a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2  and  3  shall  be  distinguished  by  being  painted  white 
outside  with  a  horizontal  band  of  red  about  a  meter  and  a  half  in  breadth. 

The  boats  of  the  ships  above  mentioned,  as  also  small  craft  which  may  be  used  for 
hospital  work,  shall  be  distinguished  by  similar  painting. 

All  hospital  ships  shall  make  themselves  known  by  hoisting,  with  their  national  flag, 
the  white  flag  with  a  red  cross  provided  by  the  Geneva  Convention,  and  further,  if  they 
belong  to  a  neutral  State,  by  flying  at  the  mainmast  the  national  flag  of  the  belligerent  in 
whose  service  they  are  placed. 

Hospital  ships  which,  in  the  terms  of  Article  4,  are  detained  by  the  enemy,  must  take 
down  the  national  flag  of  the  belligerent  to  whom  they  belong. 

The  ships  and  boats  above  mentioned  which  wish  to  ensure  by  night  the  freedom  from 
interference  to  which  they  are  entitled,  must  take  the  necessary  measures  to  render  their 
special  painting  sufficiently  plain. 

[297]  The  Reporter  indicates  that  paragraphs  1,  2  and  3  of  this  Article  are  a 
reproduction  pure  and  simple  of  the  corresponding  paragraphs  of  Article 

1  Annex  B  to  this  day's  minutes. 
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3  of  the  1899  Convention ;  as  to  paragraph  4  the  modification  therein  is  the  con- 
sequence of  the  adoption  of  the  new  Article  3 ;  the  words  "  in  whose  service  they 
are  placed  "  will  naturally  be  replaced  by  "  under  whose  control  they  are  placed." 

With  respect  to  paragraph  5,  the  Reporter  proposes  to  substitute  the  phrase 
"haul  down"  which  is  a  technical  term,  for  the  phrase  "take  down"  the  flag; 
no  objection  is  made  to  this  change.  In  paragraph  6  he  also  proposes  a  little 
addition  suggested  by  Admiral  Arago  and  accepted  by  the  German  delegation; 
this  addition  consists  in  inserting  after  the  clause  "  to  which  they  are  entitled  " 
the  words  "  subject  to  the  assent  of  the  belligerent  which  accompanies  them." 

The  President  reads  Article  5  modified  in  conformity  with  the  above  pro- 
posals and  asks  whether  anybody  desires  to  make  remarks  on  Article  5  as  a  whole 
before  proceeding  to  the  vote. 

Rear  Admiral  Arago  asks  if  it  is  well  understood  that  the  small  boats  men- 
tioned in  paragraph  3  are  of  course  those  which  act  as  appendages  of  large  ones ; 
otherwise  these  little  boats  might  be  subject  to  the  obligation  stated  in  Article  3. 

The  Reporter  indicates  that  there  is  no  difficulty  on  this  point;  it  is  evident 
that  these  little  boats  are  considered  as  appendages  of  large  ones.  Besides,  this 
can  be  mentioned  in  the  report  to  be  presented  to  the  Conference. 

His  Excellency  Turkhan  Pasha  reads  the  following  declaration: 

I  must  first  thank  his  Excellency  the  first  delegate  of  Germany  for  having 
declared  that  his  Government  saw  no  obstacle  in  the  way  of  recognizing  the  hos- 
pital flag  of  the  Ottoman  Government  the  same  as  that  of  the  Red  Cross. 

The  declaration  that  I  made  in  the  name  of  the  Ottoman  delegation  hav- 
ing been  inserted  in  the  minutes  of  the  meeting  of  July  2,  I  do  not  need  to  read 
it  again. 

The  Imperial  Ottoman  Government  has  respected  the  inviolability  of  the  flag 
of  the  Red  Cross  from  the  beginning  and  does  not  to-day  ask  more  than  reci- 
procity for  its  hospital  ships. 

The  Imperial  delegation,  considering  that  we  are  now  concerned  with  com- 
pleting the  1899  Convention  relating  to  maritime  warfare,  a  convention  that  the 
Ottoman  Government  has  signed,  thought  it  could  express  its  desire  to  see  a 
clause  concerning  the  Red  Crescent  inserted  in  the  new  regulations  that  it  will 
be  asked  to  sign.  It  never  had  in  view  the  1864  Convention,  whose  revision  is 
naturally  beyond  the  competence  of  the  Conference. 

In  giving  its  adhesion  to  the  Geneva  Convention  on  July  4,  1865,  the  Im- 
perial Government,  like  the  other  Powers,  rendered  homage  to  Switzerland  by 
recognizing  as  the  hospital  flag  an  inversion  of  the  Federal  colors.  It  was  only 
when  the  impossibility  of  using  it  for  its  own  hospitals  was  apparent  that  it  had 
to  adopt  the  red  crescent  on  a  white  ground,  a  sign  that  it  has  used  for  more 
than  thirty  years,  and  which  has  been  recognized  and  respected  in  time  of  war. 

If,  after  the  explanations  that  I  have  just  furnished,  the  Commission  still 
believes  that  it  cannot  take  into  consideration  our  request  relative  to  the  insertion 
of  a  special  clause  in  the  regulations  that  the  Conference  is  about  to  draw 
[298]  up,  I  shall  not  insist  upon  it,  but  we  have  the  firm  hope  that  the  Commis- 
sion which  has  already  taken  note  of  the  declaration  made  by  the  Otto- 
man delegation  on  July  2  will  indeed  recognize  that  the  considerations  which 
prompt  the  attitude  of  the  Imperial  Government  in  this  question  are  well  based 
and  will  come  to  a  decision  in  consequence. 

His  Excellency  Mr.  Tcharykow  then  reads  the  following  declaration: 
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The  delegation  of  Russia  has  the  honor  to  declare  that  it  supports  the  wish 
for  reciprocity  expressed  by  the  first  Ottoman  delegate  in  the  meeting  of  July 
2  and  in  the  declaration  that  we  have  just  listened  to. 

We  think  that  the  wish  expressed  by  the  representative  of  the  Ottoman  Gov- 
ernment to  extend  to  maritime  operations  the  principles,  in  conformity  with  the 
institutions  of  Geneva,  which  the  Turkish  Government  has  applied  for  more 
than  thirty  years  in  war  on  land,  is  legitimate  in  itself  and  deserves  a  sympathetic 
reception. 

We  can  testify  that  during  the  campaign  of  1877-78  the  Red  Cross  and  the 
Red  Crescent  protected  together  with  complete  reciprocity  the  work  of  charity  and 
mercy  that  they  both  symbolized.  And  the  delegation  of  Russia  is  pleased  to 
hope  that  it  will  be  stated  that  this  Commission  takes  due  note  of  the  reserve 
contained  in  the  declaration  of  the  Ottoman  Government. 

His  Excellency  Samad  Khan  Momtas-es-Saltaneh  then  speaks  as  follows 
in  the  name  of  the  delegation  of  Persia : 

Since  the  question  comes  again  under  discussion  I  shall  permit  myself  to 
supply  an  omission.  It  has  been  remarked  to  me  that  in  my  declaration  con- 
cerning distinctive  signs  I  should  have  also  recognized  the  inviolability  of  the 
Red  Cross  for  foreign  hospital  ships.  I  take  advantage  of  the  occasion  to  give 
this  satisfaction  to  our  colleagues  of  Switzerland.  Believing  herself  perfectly 
free,  after  the  reservation  she  made  to  Article  18  of  the  Geneva  Convention,  to 
employ  the  flag  of  the  Lion  and  Red  Sun  as  a  distinctive  sign  of  its  hospital 
ships,  Persia  recognizes  reciprocally  and  formally  the  inviolability  of  foreign 
hospital  ships  covered  by  the  Red  Cross.  I  therefore  am  voting  for  or  against 
the  motions  that  we  have  before  us,  be  it  always  understood,  with  the  same  reser- 
vation on  the  part  of  my  Government.   ' 

His  Excellency  Mr.  Carlin  offers  the  following  remarks: 

With  reference  to  the  declarations  that  have  just  been  made  and  in  accord- 
ance with  the  instructions  of  its  Government,  the  delegation  of  Switzerland  makes 
the  following  observation : 

The  Swiss  Federal  Council,  in  view  of  the  fact  that  the  Geneva  Convention 
of  1906  is  not  in  question  and  could  not  be  discussed  in  the  present  Conference, 
takes  note  of  the  fact  that  the  reservations  formulated  in  this  body  by  the  Otto- 
man and  Persian  delegations  cannot  have  any  bearing  other  than  on  maritime 
war  and  leave  intact  the  question  of  the  emblem  just  as  it  was  regulated  by  the 
Conventions  of  1864  and  1906  for  war  on  land. 

His  Excellency  Samad  Khan  Momtas-es-Saltaneh  remarks  that  in  1906 
he  signed  with  the  same  reservation  that  he  is  renewing  to-day. 

The  President  sums  up  the  declarations  that  have  just  been  made  in  the 
following  terms : 

Gentlemen,  you  have  just  heard  the  statement  by  which  his  Excellency  the 
first  delegate  of  the  Ottoman  Empire  has  maintained  the  declaration  which  he 
had  filed  almost  at  the  beginning  of  the  meeting  of  our  second  subcommission 
on  July  2.  He  has  confirmed  its  substance,  for  then  as  well  as  now  his  Excel- 
lency Turkhan  Pasha  has  expressed  a  hope  to  see  accepted  by  the  Con- 
[299]  ference  the  insertion  in  the  Convention  of  a  special  clause  recognizing 
the  Red  Crescent  as  a  distinctive  sign  of  inviolability  for  the  hospital 
ships  of  the  Ottoman  Empire. 

The  first  delegate  of  Persia  has  reminded  us  on  this  point  of  the  reservations 
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made  by  him  in  the  name  of  his  Government  with  respect  to  Article  18  of  the 
Geneva  Convention  of  1906  at  the  moment  of  signing  that  international  act,  and 
he  has  brought  to  us  here  the  declaration  that  his  Government  will  respect  the 
flag  of  the  Red  Cross  at  sea  in  reciprocity  for  the  recognition  by  the  other  Powers 
of  the  Persian  hospital  flag. 

In  the  name  of  the  delegation  of  Switzerland  his  Excellency  Mr.  Carlin 
has  remarked  that  the  declarations  of  the  Ottoman  and  Persian  delegations  can 
only  bear  on  maritime  warfare  and  could  not  affect  in  the  least  the  Conventions 
of  1864  and  1906.  He  reserved  the  right,  moreover,  if  necessary,  to  define  anew 
the  attitude  of  his  Government  on  this  point. 

In  the  same  meeting  his  Excellency  the  first  delegate  of  Germany,  while 
expressing  the  opinion  that  his  Government  saw  no  obstacle  in  the  way  of 
recognizing  the  hospital  flag  of  the  Ottoman  Empire  in  proper  cases,  has  pointed 
out  to  us  the  difficulty  that  the  insertion  of  such  a  clause  would  occasion  by  reason 
of  the  modification  that  it  would  be  necessary  to  introduce  into  earlier  con- 
ventions. 

As  to  myself  I  agree  with  the  opinion  of  his  Excellency  Baron  Marschall 
von  Bieberstein,  the  more  willingly  because  I  know  that  my  own  Government 
would  on  its  part  see  no  obstacle  to  the  recognition  in  proper  cases  of  the  hospital 
flag  of  the  Ottoman  Empire. 

But  at  the  same  time  I  think  that  we  must  really  take  into  account  the  fact 
that  the  present  Conference  has  in  its  program  the  adaptation  to  maritime  warfare 
of  the  principles  of  the  Geneva  Conventions  and  not  the  revision  of  the  pro- 
visions contained  in  those  Conventions.  It  follows  in  my  opinion  that  what- 
ever may  be  the  views  to-day  of  the  Powers  represented  here  on  the  fundamental 
question,  that  the  Commission  would  exceed  the  limits  of  the  program  outlined 
for  it  if  it  entered  upon  a  discussion  of  what  was  decided  at  Geneva. 

Of  the  reservations  contained  in  the  declarations  of  the  Ottoman  and  Per- 
sian delegations  note  has  already  been  taken  and  the  minutes  of  the  meeting 
of  July  2  and  those  of  to-day  have  them  on  record. 

It  remains  for  me  to  state  that  the  principle  of  reciprocal  recognition  of 
the  distinctive  flags  of  hospital  ships  requested  by  the  two  delegations  has  been 
accepted  by  the  delegations  of  Germany,  Italy  and  Russia  and  has  elicited  no 
opposition. 

Article  5,  with  the  changes  of  form  that  were  made,  is  approved. 

Article  6  is  read  and  adopted  without  discussion.1 

The  President  reads  the  new  Article  7. 

Article  7  (new) 

In  the  case  of  a  fight  on  board  a  war-ship,  the  sick  wards  shall  be  respected  and  spared 
as  far  as  possible. 

The  said  sick  wards  and  the  materiel  belonging  to  them  remain  subject  to  the  laws 
of  war ;  they  cannot,  however,  be  used  for  any  purpose  other  than  that  for  which  they 
were  originally  intended,  so  long  as  they  are  required  for  the  sick  and  wounded. 

The  commander,  however,  into  whose  power  they  have  fallen  may  apply  them  to 
other  purposes,  if  the  military  situation  requires  it,  after  seeing  that  the  sick  and  wounded 
on  board  are  properly  provided  for. 

[300]   The  Reporter  explains  that  this  article  is  the  application  to  war  on  sea 
of  the  principles  contained  in  Articles  6  and  15  of  the  1906  Convention. 

1  Annex  B  of  this  day's  minutes. 
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Here  reference  can  be  meant  only  to  combat  on  board  ship,  very  rare  to-day 
in  maritime  war ;  the  provision  explains  itself. 
Article  7  is  approved. 

Article  8  (new) 

Hospital  ships  and  sick  wards  of  vessels  are  no  longer  entitled  to  protection  if  they 
are  employed  for  the  purpose  of  injuring  the  enemy. 

The  fact  of  the  staff  of  the  said  ships  and  sick  wards  being  armed  for  maintaining 
order  and  for  defending  the  sick  and  wounded,  and  the  presence  of  wireless  telegraphy 
apparatus  on  board,  is  not  a  sufficient  reason  for  withdrawing  protection. 

On  the  subject  of  Article  8  the  Reporter  points  out  that  this  article  is  the 
adaptation  pure  and  simple  of  the  Geneva  Convention  of  1906  to  war  on  sea 
with  the  exception  of  the  last  part  of  paragraph  2  concerning  the  presence  on 
board  of  a  wireless  telegraphy  installation.  This  amendment  proposed  by  the 
delegation  of  the  Netherlands  *  was  approved  by  the  committee  of  examination. 

The  Reporter,  referring  to  paragraph  5  of  Article  4  relating  to  the  com- 
missioner whom  belligerents  can  put  on  board  a  hospital  ship,  examines  the  case 
where  a  neutral  hospital  ship  having  on  board  a  commissioner  of  one  of  the 
belligerents  meets  a  war  vessel  of  the  other  belligerent. 

Can  this  commissioner  be  made  prisoner?  He  thinks  that  the  Commission 
is  in  agreement  for  the  negative.  Since  the  armed  personnel  placed  on  board 
hospital  ships  cannot  be  made  prisoners  all  the  more  reason  for  not  making 
prisoner  of  the  commissioner  whose  duty  it  is  to  watch  over  and  direct  the 
personnel.  It  will  nevertheless  be  well  that  this  remark  be  inserted  in  the  report 
presented  to  the  Conference. 

The  President  asks  the  Commission  if  it  is  wise  to  allow  a  radio  telegraphic 
installation  on  board  a  hospital  ship.  These  apparatuses  can  receive  communi- 
cations not  addressed  to  the  hospital  ship.  Their  presence  is  consequently  of  a 
nature  to  beget  suspicions  with  regard  to  the  ships  in  question. 

The  President  therefore  begs  the  Commission  to  express  itself  on  the 
advisability  of  keeping  in  Article  8  (new)  the  terms :  "  and  the  presence  of  wire- 
less telegraphy  apparatus  on  board." 

His  Excellency  Vice  Admiral  Jonkheer  Roell  "explains  that  if  a  commander 
of  a  fleet  fears  the  inconveniences  of  wireless  installation  on  board  a  hospital 
ship  he  may  either  have  the  transmitting  apparatus  removed  or  have  the  aerial 
wires  cut. 

The  Reporter  observes  that  if  Article  8  is  voted  in  the  text  proposed  by  the 
committee  of  examination  it  will  be  necessary  to  insert  in  the  report 2  to  the 
Conference  the  observations  made  by  Admiral  Roell  with  regard  to  the  power  of 
belligerents  to  remove  apparatus  of  radio  telegraphy  on  board  a  hospital  ship. 

He  adds  that  it  would  be  of  interest  if  the  technical  delegates  would  kindly 
furnish  the  Commission  with  some  information  of  a  nature  to  make  clear  to  it 
the  use  of  such  apparatus  and  the  inconvenience  that  might  follow  from  the  point 

of  view  of  bellieerents. 
[301]  Rear  Admiral  Arago  explains  that  the  transmitting  apparatus  is  more 
complicated  and  more  difficult  to  use  than  the  receiving  apparatus.     He 
thinks  with  Admiral  Roell  that  the  belligerent  will  always  have  power  to  remove 

1  Annex  40. 

*  See  the  report  to  the  Conference,  vol.  i,  p.  67  [70]. 
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the  aerial  wires  or  even  the  whole  transmitting  installation  but,  as  the  employ- 
ment of  such  apparatus  is  so  widespread  as  to  have  become  an  absolute  neces- 
sity for  navigation,  if  the  Commission  suppresses  the  use  of  such  apparatus  on 
hospital  ships  it  would,  in  his  opinion,  probably  regret  it  later. 

Captain  Ottley,  in  the  name  of  the  British  delegation,  observes  that  the 
inconveniences  which  will  result  from  the  presence  of  radio  telegraphy  on  board 
a  hospital  ship  may  be  very  serious  while  the  advantages  from  a  humanitarian 
point  of  view  will  be  of  slight  importance.  In  view  of  the  importance  of  the 
question  he  begs  the  president  to  submit  it  to  a  vote. 

Rear  Admiral  Arago  remarks  that  the  commissioner  who  may  be  put  by 
belligerents  on  hospital  ships  might  serviceably  exercise  control  over  the  use  made 
of  the  radio  telegraphic  apparatus. 

The  President  is  of  the  opinion  that  after  this  exchange  of  views  it  would 
be  well  to  divide  the  vote  on  Article  8  into  two  parts. 

The  first  part,  which  includes  paragraphs  1  and  2  up  to  the  clause  relating 
to  the  radio  telegraphic  apparatus,  can  be  considered  as  approved  as  it  has 
aroused  no  comment. 

The  vote  on  the  last  half  of  paragraph  2  results  as  follows:  23  for  main- 
taining the  text  as  proposed  by  the  committee  of  examination ;  8  against ;  and  12 
abstentions. 

The  President  then  passes  to  Article  9  which  is  read: 

Article  9 

Belligerents  may  appeal  to  the  charity  of  the  commanders  of  neutral  merchant  ships, 
yachts,  or  boats  to  take  on  board  and  tend  the  sick  and  wounded. 

Vessels  responding  to  this  appeal,  and  also  vessels  which  have  of  their  own  accord 
rescued  sick,  wounded,  or  shipwrecked  men,  shall  enjoy  special  protection  and  certain 
immunities.    In  no  case  can  they  be  captured  for  having  such  persons  on  board. 

The  Reporter  suggests  that  this  text  is  like  that  presented  by  the  committee 
of  examination,  but  after  reflection  several  of  the  members  of  the  committee  were 
of  the  opinion  that  it  would  be  well  for  it  to  undergo  some  changes  in  conformity 
with  the  considerations  set  forth  in  the  report  on  the  motion  of  Colonel  Ovtchin- 
nikow  :  "  It  is  a  question  of  an  appeal  addressed  to  a  merchantman  by  a  bel- 
ligerent vessel  needing  its  absolute  and  immediate  assistance.  By  reason  of  this 
circumstance  it  is  to  the  interest  of  the  war  vessel  to  ignore  the  infractions  that 
the  merchantman  may  have  committed  previously  and  to  promise  it,  for  example, 
not  to  exercise  the  right  of  search  with  respect  to  it. 

We  consequently  propose  to  add  after  the  words  "  for  having  such  persons  on 
board  "  the  following  "  but,  apart  frdm  special  undertakings  that  have  been  made 
to  them,  they  remain  liable  to  the  consequences  of  violations  of  neutrality  they 
may  have  committed." 

The  President  asks  whether  after  having  heard  the  explanations  of  the 
Reporter  no  one  wishes  the  floor  on  the  subject  of  the  addition  that  has  just  been 

proposed. 
[302]   Colonel  Ovtchinnikow  expresses  the  hope  that  the  Commission  will  adopt 
this  change. 

His  Excellency  Sir  Ernest  Satow  observes,  in  the  name  of  the  British 
delegation,  that  it  would  be  best  to  keep  the  more  precise  and  restrictive  term  of 
"  capture  "  used  by  the  1899  Convention  instead  of  "  consequences." 
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After  an  exchange  of  views  between  the  President,  the  Reporter,  and  his 
Excellency  Sir  Ernest  Satow,  it  is  agreed  to  put  the  word  "  capture  "  back. 

Article  9  is  then  put  to  vote  and  adopted  with  this  final  addition  "  but,  apart 
from  special  undertakings  that  have  been  made  to  them,  they  remain  liable  to 
capture  for  any  violations  of  neutrality  they  may  have  committed." 

The  President  then  reads  Article  10  which  is  approved  without  any 
change.1 

Article  11  is  then  read. 

Article  11 

Sailors  and  soldiers  on  board,  when  sick  or  wounded,  as  well  as  other  persons  officially 
attached  to  fleets  or  armies,  to  whatever  nation  they  belong,  shall  be  respected  and  tended 
by  the  captors. 

With  regard  to  Article  11  the  Reporter,  on  a  remark  made  to  him  by  the 
delegation  of  the  Netherlands,  proposes  that  this  article  shall  read  in  the  follow- 
ing manner :  "  Sailors  and  soldiers  on  board,  as  well  as  other  persons  officially 
attached  to  fleets  or  armies,  when  sick  or  wounded,  to  whatever  nation  they  belong 
shall  be  respected  and  tended  by  the  captors." 

The  article  thus  modified  by  changing  the  place  of  the  words  "  sick  or 
wounded  "  is  approved. 

Article  12  {new) 

Any  war-ship  belonging  to  a  belligerent  may  demand  that  sick,  wounded,  or  ship- 
wrecked men  on  board  military  hospital  ships,  hospital  ships  belonging  to  relief  societies 
or  to  private  individuals,  merchant  ships,  yachts,  or  boats,  whatever  the  nationality  of  these 
vessels,  should  be  handed  over. 

His  Excellency  Sir  Ernest  Satow  repeats  the  reservations  that  he  has  al- 
ready presented  in  the  subcommission  on  Article  12.  Subject  to  this  reservation 
Article  12  is  approved. 

Articles  13  and  14  are  approved  without  discussion.2 

The  President  reads  Article  15. 

Article  15 

The  shipwrecked,  wounded,  or  sick  who  are  landed  at  a  neutral  port,  with  the  con- 
sent of  the  local  authorities,  must,  unless  an  arrangement  is  made  to  the  contrary  between 
the  neutral  State  and  the  belligerent  States,  be  guarded  by  the  neutral  State  so  as  to  pre- 
vent their  again  taking  part  in  the  operations  of  the  war. 

The  expenses  of  tending  them  in  hospital  and  interning  them  shall  be  borne  by  the 
State  to  which  the  shipwrecked,  sick,  or  wounded  belong. 

His  Excellency  Mr.  Hammarskjold  presents  the  following  observations  on 
the  subject  of  this  article : 

I  am  not  unaware  that  the  proposed  Article  15  is  like  the  old  Article  10. 
which  however  was  not  ratified  and  consequently  does  not  enjoy  the  authority 

of  the  articles  in  force. 
[303]   But  I  would  remark  that  Article  13  also  has  reference  to  the  obligation  of 
neutrals  with  reeard  to  measures  to  be  taken  to  -prevent  the  shipwrecked, 
etc..  from  again  taking  part  in  the  war:  nevertheless,  the  expressions  used  in 
Articles  13  and  15  are  not  identical. 

Article  13  says  that  "measures  must  be  taken  that  they  do  not  again  take 

1  Annex  B  to  this  day's  minutes. 
'  Ibid. 
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part  in  the  operations  of  the  war."  Whilst,  according  to  Article  15,  the  ship- 
wrecked, etc.,  must  "  be  guarded  by  the  neutral  State  so  as  to  prevent  their  again 
taking  part  in  the  operations  of  the  war,"  which  is  much  more  positive. 

The  difference  between  the  expressions  might  cause  one  to  believe  there  is 
a  difference  in  principle  which  would  perhaps  not  be  justified.  I  ask  if  it  would 
not  be  wise  to  bring  the  two  wordings  together.  In  any  case  the  obligation  of 
neutrals,  even  according  to  Article  15,  cannot  be  absolute.  Evidently  it  will  be 
impossible  to  completely  prevent  escapes. 

The  Reporter  answers  that  the  difference  in  wording  of  the  two  articles  is 
explained  by  the  difference  in  the  situations.  The  commander  of  a  neutral 
war  vessel  which  has  taken  on  board  wounded  or  sick  cannot  guard  the  indi- 
viduals taken  on  board;  it  is  otherwise  with  local  authorities  in  neutral  countries 
dealing  with  disembarked  persons.  Of  course  all  that  can  be  asked  of  the 
authority  of  the  neutral  country  is  that  it  shall  not  be  negligent ;  whatever  respon- 
sibility it  incurs  presupposes,  as  is  well  understood,  a  fault  on  its  part. 

His  Excellency  Mr.  A.  Beernaert  says  that  this  provision  was  in  its  place 
in  the  1899  Convention  because  at  that  time  there  was  no  question  up  of  the 
rights  and  duties  of  neutrals,  but  that  as  this  subject  is  on  the  program  of  the 
present  Conference  the  Article  10  under  discussion  would  perhaps  be  better 
placed  in  the  agreement  to  be  reached  on  the  rights  and  duties  of  neutrals  under 
study  by  the  Second  Commission. 

The  Reporter  makes  the  objection  that  the  results  of  the  deliberations  of 
the  other  Commission  cannot  be  foreseen ;  besides,  it  seems  useful  to  keep  the 
rule  that  was  formerly  adopted  in  the  Convention  in  preparation  as  the  Conven- 
tion should  be  sufficient  in  itself.  This  Convention  will  thus  be  a  complete  body 
of  precise  instructions  for  naval  commanders. 

His  Excellency  Mr.  A.  Beernaert  agrees  with  this  view. 

His  Excellency  Turkhan  Pasha  then  refers  to  the  reservation  made  by  his 
Government  in  1899  on  the  unratified  Article  10,  and  he  renews  it  for  Article  15 
while  awaiting  new  instructions. 

The  President  then  reads  Articles  16,  17,  18,  19,  20,  21,  22,  23,  24,  25  and 
26  which  are  approved  without  discussion.1 

Article  25  (new) 

The  present  Convention,  duly  ratified,  shall  replace  as  between  contracting  States,  the 
Convention  of  July  29,  1899. 

The  Convention  of  1899  remains  in  force  as  between  the  Parties  which  signed  it  but 
which  do  not  also  ratify  the  present  Convention. 

With  regard  to  Article  25  Chevalier  von  Weil,  delegate  of  Austria-Hun- 
gary, asks  and  obtains  the  substitution  of  the  expression  "  contracting  Powers  " 

for  the  expression  "  contracting  States." 
[304]  All  the  articles  of  the-  text  proposed  by  the  committee  of  examination 
having  been  approved,  the  President  takes  the  floor  and  speaks  as  follows : 
Gentlemen,  we  have  just  finished  our  work  on  one  of  the  four  topics 
assigned  to  the  Third  Commission.  We  can  congratulate  ourselves,  for  we  are 
easily  the  first  to  lay  before  the  Conference  a  complete  organic  project  in  which 
all  the  rules  of  the  Conventions  of  Geneva  for  the  amelioration  of  the  condition 

1  Annex  B  to  this  day's  minutes. 
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of  the  sick  and  wounded  that  can  be  applied  to  maritime  warfare  have  been  given 
a  place. 

It  is  due  to  the  marvelous  genius  for  hard  work  of  our  eminent  reporter, 
Mr.  Louis  Renault,  and  to  the  fertile  activity  of  your  second  subcommission 
that  this  satisfying  result  has  been  obtained.  You  have  not  allowed  yourselves 
either  to  be  halted  by  the  relative  dryness  of  the  subject  or  discouraged  by  the 
facile  criticism  that  designated  us  as  organizers  of  war. 

We  recall,  gentlemen,  that  very  often  have  our  colleagues  whose  special 
task  is  to  keep  before  us  the  technical  and  practical  side  of  military  questions 
had  occasion  to  point  out  to  us  that  by  our  regulation  we  had  created  impediments 
to  the  conduct  of  naval  operations.  This  argument  has  not  always  affected  us. 
We  had  above  all  an  anxiety  to  assure  a  real  improvement  in  the  condition  of  the 
victims  of  maritime  warfare;  if  it  happens  now  that  as  a  consequence  of  the 
principles  that  we  have  confirmed  and  the  rules  that  we  have  defined  the  means 
of  injuring  each  other  are  somewhat  fettered,  we  can  rejoice  thereat,  for  we 
have  not  been  convoked  at  The  Hague  to  facilitate  war,  but  gradually  to  dispel 
its  horrors. 

We  have  not  been  successful  in  reconciling  the  divergent  opinions  on  all 
points ;  but  we  can  hope  that  the  differences  that  exist  are  not  important  enough 
to  cause  the  failure  of  our  work  in  its  last  stage. 

The  reporter  has  already  said  with  his  customary  clearness,  and  I  will 
myself  dwell  on  this  point,  that  in  any  case  the  new  Convention  does  not  bring 
to  an  end  the  binding  force  of  the  Convention  of  July  29,  1899.  We  have  con- 
stantly had  the  text  thereof  under  our  eyes,  and  we  have  not  affected  it  in  any 
way.  It.  therefore,  survives  in  all  its  plenitude  for  the  States  that  have  signed 
and  ratified  it.  If  some  of  these  States  hesitated  to  give  their  signature  or  their 
ratification  to  the  Convention  that  we  have  just  proposed,  these  States  would  con- 
tinue to  remain  bound  with  regard  to  the  other  signatories  of  the  1899  Convention 
by  the  clauses  of  that  international  act  which  has  not  been  denounced.  (Loud 
applause.) 

The  President  then  indicates  the  order  of  the  work  of  the  second  sub- 
commission  which  is  still  to  deal  with  "  the  rules  adaptable  to  belligerent  vessels 
in  neutral  ports."  The  subcommission  has  before  it  four  proposals:  one  from 
Japan,1  one  from  Spain,2  one  from  Great  Britain,3  and  one  from  Russia.4  He 
proposes  to  convene  the  bureau  of  the  subcommission  together  with  four  dele- 
gates designated  by  the  four  above-named  delegations  to  draw  up  a  questionnaire. 
The  President  says  that  he  will  communicate  the  day  upon  which  this  committee 
may  meet. 

His  Excellency  Mr.  Tsudzuki,  first  delegate  of  Japan  and  Captain  Chacon, 
naval  delegate  of  Spain,  are  made  members  of  this  committee. 

The  delegations  of  Russia  and  of  Great  Britain  postpone  naming  their 
representatives. 

The  meeting  adjourned  at  12:45  o'clock. 

1  Annex  46. 
'  Annex  47. 
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[305] 
Annex  A 

AMENDMENTS  TO  THE  HAGUE  CONVENTION  OF  JULY  29,  1899, 
FOR  THE  ADAPTATION  TO  MARITIME  WARFARE  OF  THE 
PRINCIPLES  OF  THE  GENEVA  CONVENTION  OF  AUGUST  22, 
1864 

Report  to  the  Commission  * 

In  proceeding  to  render  an  account  of  the  work  assigned  us  of  preparing 
a  text  to  serve  as  a  basis  for  your  deliberations,  it  seemed  wise  to  make  a  few 
observations  of  a  general  nature  before  outlining  our  reasons  in  support  of  each 
of  the  propositions  which  we  shall  have  the  honor  of  submitting  to  you. 

In  1899  the  Conference  was  naturally  inspired  with  the  fundamental  prin- 
ciples of  the  Convention  of  1864,  which  were  regarded  as  the  starting-point 
for  the  regulations  to  be  laid  down  for  naval  warfare,  and  endeavored  to  formu- 
late rules  in  harmony  with  these  principles  which  would  render  it  possible  to 
secure  at  sea  the  humanitarian  results  already  secured  on  land.  An  agreement 
was  easily  reached  in  the  Conference,  and  it  may  be  serviceable  lo  recall  the  fact 
that  the  committee  of  examination  which  had  worked  out  the  draft  and  had  been 
unanimous  in  its  support  was  for  the  most  part  made  up  of  naval  officers. 

We  now  have  before  us  the  new  Geneva  Convention  of  July  6,  1906,  destined 
to  replace  the  Convention  of  August  22,  1864.  As  it  has  been  signed  by  the  repre- 
sentatives of  more  than  thirty  States  and  has  already  been  ratified  by  eleven  of 
them,  the  question  has  naturally  arisen  whether  it  would  not  be  well  to  take 
advantage  of  the  new  Convention  to  complete  the  work  of  1899.2  Not  that  the 
Convention  of  1906  has  modified  that  of  1864  in  its  essential  features;  the 
fundamental  principles  remain  the  same;  its  purpose  was  not  to  undertake  any- 
thing new  but  merely  to  combine  the  results  of  experience  and  study,  to  fill  in  the 
gaps,  and  to  clear  away  obscurity.  We  are  now  in  the  same  situation  with  re- 
spect to  the  Convention  of  1899.  We  do  not  believe  that  there  is  need  of  any 
essential  change ;  the  only  thing  to  be  done  is  to  ascertain  whether  in  the  light  of 
the  Convention  of  1906,  there  is  not  some  need  of  completing  the  Convention 
of  1899,  while  remaining  constant  to  the  spirit  that  created  it. 

A  great  debt  of  gratitude  is  due  the  German  delegation  for  the  conscientious 
work  which  it  has  performed  for  the  purpose  of  adapting  to  the  Convention  of 
1899,  the  extensions  and  additions  made  to  the  Convention  of  1864.3 
[306]  Our  labor  has  thereby  been  much  lessened.  We  shall  merely  have  to  dis- 
cover what  differences  in  some  particulars  may  exist  between  naval  and 

1  This  report  was  made  by  a  committee  of  examination  presided  over  by  his  Excel- 
lency Count  Tornielli,  president  of  the  Third  Commission,  and  comprising  delegates  from 
Germany  (Rear  Admiral  Sif.gel,  assisted  by  Mr.  Goppert),  Austria-Hungary  (Rear  Admiral 
Haus),  Belgium  (his  Excellency  Mr.  van  den  Heuvel),  China  (Colonel  Ting),  France 
(Mr.  Louis  Renault,  reporter),  Great  Britain  (Commander  Ottley),  Italy  (Commander 
Castiglia),  Japan  (Rear  Admiral  Hayao  Shimamura),  the  Netherlands  (his  Excellency 
Vice  Admiral  Roell),  Russia  (Colonel  Ovtchinnikow),  and  Switzerland  (his  Excellency 
Mr.  Carlin). 

'  Annex  38. 

'  Annex  39. 


306  THIRD  COMMISSION 

land  warfare  to  prevent  us  from  applying  one  and  the  same  solution  to  both 
cases.     Sometimes  analogies  are  more  apparent  than  real. 

The  proposals  of  the  French  delegation  1  have  likewise  in  view  the  completion 
rather  than  the  modification  of  the  Convention  of  1899  by  providing  for  cases 
not  dealt  with  in  the  latter.  Certain  of  the  amendments  proposed  by  the  delega- 
tion of  the  Netherlands,2  on  the  contrary,  seem  calculated  to  modify  the  prin- 
ciples of  the  1899  Convention. 

The  Commission  had  first  to  decide  the  preliminary  question  whether  the 
Convention  of  1899  should  be  continued  with  amendments  or  whether  a  new 
Convention  should  be  drawn  up  combining  the  provisions  retained  and  the  new 
ones  adopted.  The  latter  course  was  unhesitatingly  decided  upon.  The  sup- 
plementary texts  are  rather  long  and  deal  with  matters  too  distinct  to  be  inserted 
in  the  existing  Convention  without  great  practical  difficulty.  In  a  matter  of  this 
kind,  where  rules  to  cover  difficult  situations  are  to  be  laid  down,  the  text  adopted 
should  be  clear,  precise  and  easy  to  consult. 

The  Convention  of  1899  comprises  fourteen  articles ;  the  project 3  which  we 
submit  to  you  has  twenty-six.  The  difference  should  not  cause  dismay,  nor  should 
it  be  feared  that  any  very  great  changes  have  been  made  in  the  work  of  1899, 
for  it  conserves  its  own  features  unaltered  by  the  proposed  additions,  and  these 
cannot  give  rise  to  any  serious  difficulty. 

Obviously,  the  title  of  the  Convention  must  be  changed,  and  the  substitu- 
tion of  the  date  "  July  6,  1906,"  for  "  August  22,  1864,"  suffices. 

Articles  1  and  2,  relating  to  military  hospital  ships  and  to  the  hospital  ships 
of  belligerents,  are  Articles  1  and  2  of  the  Convention  of  1899  retained  without 
change. 

Article  3,  on  the  contrary,  modifies  Article  3  of  the  Convention  of  1899. 
The  majority  of  the  Commission  has  in  fact  adopted  an  amendment  proposed 
by  the  German  delegation  and  suggested  by  Article  11  of  the  Convention  of  1906. 
To  understand  the  difficulty  arising  here  we  must  compare  the  case  contemplated 
by  the  latter  Convention  with  the  analogous  case  occurring  in  naval  warfare. 

When  a  relief  society  of  a  neutral  country  wishes  to  come  to  the  aid  of  one 
of  the  belligerents  in  land  warfare,  subject  to  what  conditions  may  it  do  so? 
Such  a  society  must  first  obtain  the  consent  of  the  Government  of  its  own  coun- 
try, and  then  the  consent  of  the  belligerent  which  it  wishes  to  help  and  under 
whose  direction  it  must  place  itself.  It  will  temporarily  form  a  part  of  the  sani- 
tary service  of  the  belligerent,  as  is  shown  by  the  obligation  imposed  by  Article 
22,  paragraph  1  [1906],  to  fly  the  national  flag  of  this  belligerent  beside  the  flag 
of  the  Red  Cross. 

In  1899,  when  the  question  arose  as  to  the  status  of  hospital  ships  of  neutral 
countries  disposed  to  lend  their  charitable  aid,  there  was  no  precedent  to  follow, 
as  the  Convention  of  1864  had  not  provided  for  the  case  of  neutral  ambulances. 
Until  the  Convention  of  1906  it  was  a  disputed  question  whether  such  ambulances 
could  fly  their  national  flag  or  whether  they  should  fly  that  of  the  belligerent.  In 
this  connection  the  committee  in  1899  expressed  its  view  as  follows:  "  There  was 
some  thought  of  requiring  neutral  hospital  ships  to  place  themselves  under 
the  direct  authority  of  one  or  other  of  the  belligerents,  but  careful  study 
(307]  has  convinced  us  that  this  would  lead  to  serious  difficulties.     What  flag 

1  Annexes  41  and  42. 

'  Annex  40. 
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would  these  ships  fly?  Would  it  not  be  somewhat  inconsistent  with  the  concept 
of  neutrality  for  a  ship  with  an  official  commission  to  be  incorporated  in  the  navy 
of  one  of  the  belligerents?  It  seemed  to  us  sufficient  to  have  these  vessels,  which 
are  primarily  under  the  control  of  the  Government  from  which  they  have  received 
their  commissions,  subjected  to  the  authority  of  the  belligerents  to  the  extent 
provided  in  Article  4." 

Certain  members  of  the  Commission  believe  that  these  reasons  have 
retained  all  their  force.  They  feel  that  the  text  of  Article  11  of  the  Convention 
of  1906  is  not  sufficient  to  invalidate  them.  A  neutral  ambulance  wishing  to 
assist  in  the  hospital  service  of  a  belligerent  must  by  the  very  nature  of  the  cir- 
cumstances be  incorporated  in  that  service ;  it  is  hard  to  imagine  its  being  free 
from  control  within  the  lines  of  the  belligerent  who  must  be  responsible  to  his 
adversary  for  its  acts  and  who  should  consequently  have  authority  over  it.  The 
case  seems  to  be  different  for  a  neutral  hospital  ship,  as  it  operates  on  the  open 
sea  where  it  enjoys  an  independence  of  action  which  an  ambulance  cannot 
possess.  It  is  further  said  that  a  neutral  hospital  ship  may  intend  to  help  one 
belligerent  no  more  than  the  other,  but  may  proceed  to  the  vicinity  of  the  naval 
operations  ready  to  assist  both  parties,  and  that  this  presents  no  inconvenience 
because  belligerents  have  means  at  their  disposal  to  prevent  any  abuses  that 
might  accompany  the  charitable  assistance. 

This  reasoning  did  not  convince  the  majority  of  the  Commission,  which 
voted  in  favor  of  modifying  Article  3,  so  as  to  bring  it  into  accord  with  Article  11 
of  the  Convention  of  1906.  Military  considerations,  it  is  said,  require  this  pro- 
vision, in  that  if  independent  action  were  allowed  the  neutral  hospital  ships,  a 
way  would  be  open  to  serious  abuses  which  Article  4  does  not  contemplate  and 
could  not  check. 

This  is  the  reason  why  the  Commission  proposes  a  modification  of  Article  3, 
to  conform  to  the  Convention  of  1906.  This  Article  3  refers  solely  to  the  obliga- 
tion for  the  neutral  hospital  ship  to  place  itself  at  the  service  (hospital  service, 
of  course)  of  one  of  the  belligerents.  Paragraph  4  of  the  new  Article  5  makes 
the  logical  application  of  this  provision  respecting  the  flag  to  be  flown  by  the 
neutral  ship  so  employed.  It  is  worth  while  to  note  that  the  text  there  is  not, 
whatever  may  be  said,  in  perfect  harmony  with  Article  11  of  the  Convention 
of  1906,  in  accordance  with  which  a  neutral  ambulance  displays  two  Hags — 
that  of  the  Geneva  Convention  and  that  of  the  belligerent — for  the  new  para- 
graph of  the  fifth  article  provides  that  the  ship  shall  carry  three  flags — the  flag 
of  the  Geneva  Convention,  its  own  national  flag,  and  besides,  the  flag  of  the 
belligerent  displayed  at  the  mainmast.     We  know  of  no  precedent  to  this  effect. 

Article  4  is  not  changed.  It  seems  to  have  provided  the  belligerents  with 
sufficient  powers  to  prevent  abuses. 

Article  5  is  retained  for  the  most  part.  Its  purpose  is  to  indicate  how  hos- 
pital ships  shall  make  themselves  recognizable. 

A  modification  of  the  fourth  paragraph  and  the  addition  of  two  new  para- 
graphs are  to  be  noted. 

The  modification  has  been  explained  above  in  connection  with  the  status 
created  by  the  draft  for  neutral  hospital  ships.  If  the  plan  adopted  by  the  Com- 
mission be  not  retained  by  the  Conference,  it  will  be  necessary  to  return  to  the 
text  of  the  Convention  of  1899. 

The  new  paragraph  5  is  intended  to  apply  the  provision  of  Article  21,  para- 
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graph  2,  of  the  Convention  of  1906,  to  the  matter  of  which  we  treat.  That 
provision  reads  as  follows :  "  Sanitary  formations  which  have  fallen  into 
[308]  the  power  of  the  enemy  shall  fly  no  other  flag  than  that  of  the  Red  Cross 
so  long  as  they  continue  in  that  situation."  The  situation  is  not  identical 
in  the  case  of  a  hospital  ship,  which  would  not,  it  seems,  fall  into  the  power  of 
the  enemy  in  the  same  way  as  an  ambulance,  which,  in  point  of  fact,  is  within 
the  lines  of  the  enemy  and  more  or  less  liable  to  be  confused  with  his  own  organi- 
zation. The  provision  was  intended  to  apply  to  the  case  of  ships  detained  under 
the  terms  of  Article  4,  paragraph  5,  and  the  wording  of  the  German  amendment 
was  accordingly  slightly  changed.  The  rule  found  in  Article  5,  paragraph  5,  new, 
has  a  very  wide  application  and  comprises  all  cases.  If  the  hospital  ship  of  a 
belligerent  is  detained  by  the  adversary,  it  hauls  down  its  national  flag  and  only 
retains  the  flag  of  the  Red  Cross.  In  the  case  of  a  neutral  hospital  ship  it  hauls 
down  the  flag  of  the  belligerent  into  whose  service  it  entered  but  not  its  own 
national  flag. 

The  other  new  paragraph,  the  sixth,  regulates  the  distinctive  marks  to  be 
used  to  make  the  hospital  ships  recognizable  at  night.  The  German  delegation 
proposes  the  following  provision :  "  As  a  distinguishing  mark,  all  hospital  ships 
shall  carry  during  the  night  three  lights — green,  white,  green — placed  vertically, 
one  above  the  other,  and  at  least  three  meters  apart."  It  was  objected  that  this 
provision  seemed  imperative  in  character,  whereas  a  hospital  ship  accompanying 
a  squadron  cannot  be  required  to  reveal  its  presence  to  the  enemy.  It  should  be 
free  to  do  so  or  not,  subject  to  the  risk  of  being  attacked  if  its  character  is  not 
apparent.  It  was  further  objected  that  other  ships  might  make  an  improper 
use  of  the  lights  in  order  to  effect  their  escape.  The  committee  adopted  a  text 
which  meets  these  objections :  it  is  incumbent  upon  the  ships  which  wish  to 
ensure  by  night  the  freedom  from  interference  to  which  they  are  entitled,  to 
take  the  necessary  measures  to  secure  their  recognition:  in  other  words,  they 
must  see  to  it  that  their  special  painting,  as  indicated  in  paragraphs  1  to  3  of 
the  same  article,  shows  distinctly.  This  seems  to  be  possible  and  does  not  allow 
the  abuses  to  which  lights  might  give  rise. 

The  new  Article  6  is  based  upon  Article  23  of  the  Convention  of  1906.  It 
can  give  rise  to  no  difficulty. 

Article  7,  which  is  new,  provides  for  a  situation  analogous  to  that  covered 
by  Articles  6  and  15  of  the  Convention  of  1906,  but  rarer  nowadays,  at  least, 
in  naval  warfare  than  in  war  on  land.  A  slight  misunderstanding  arose  with 
regard  to  the  amendment  of  the  German  delegation,  which  read :  "  During  the 
fight  the  sick  wards  on  board  the  war  vessel  shall  be  respected  and  spared  as  far 
as  possible."  Since  only  fights  at  a  distance  were  thought  of,  these  being  by  far 
the  more  frequent,  naturally  it  was  hard  to  understand  how  during  such  fights 
the  sick  wards  could  be  respected.  But  the  provision  refers  to  a  fight  on  board, 
which  makes  it  perfectly  comprehensible.  A  slight  modification  in  the  phrasing 
of  the  amendment  sufficed  to  dispel  this  obscurity. 

Article  8  is  new. 

The  principle  laid  down  in  the  first  paragraph  is  borrowed  from  Article  7 
of  the  Convention  of  1906,  and  is  self-evident. 

The  second  paragraph  is  drawn  from  Article  8  of  the  Convention  of  1906, 
but  it  has  not  seemed  necessary  to  reproduce  all  the  provisions  of  that  article. 
The  staffs  of  the  hospital  ships  and  the  sick  wards  of  men-of-war  may  be  armed. 
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either  for  maintaining  order  on  board  or  for  protecting  the  sick  and  wounded. 
This  fact  is  not  a  sufficient  reason  for  withdrawing  protection,  as  long  as  the 
arms  are  used  only  for  the  purposes  indicated. 

The  German  delegation  had  provided  for  the  case  in  which  "  the  hospital 
ship  is  armed  with  pieces  of  light  ordnance  to  guard  against  the  dangers  of 
[309]  navigation,  and  more  particularly  as  a  protection  against  any  act  of 
piracy."  A  discussion  took  place  in  the  committee  in  regard  to  the  ordnance 
which  a  hospital  ship  might  carry,  and  the  opinion  which  finally  prevailed  was 
that  arming  the  ship  is  by  no  means  necessary.  Merchant  ships  are  not  armed 
and  do  not  run  greater  risks.  Of  course,  it  would  be  permissible  to  have  a 
cannon  on  board  for  the  purpose  of  signaling. 

The  delegation  of  the  Netherlands  had  proposed  to  offer  explanations  on 
the  subject  of  wireless  telegraphy  apparatus  on  board.  After  discussion,  the 
majority  of  the  Commission  felt  that  the  presence  of  such  an  outfit  was  not  in 
itself  a  sufficient  ground  for  withdrawing  protection.  A  hospital  ship  may  have 
to  communicate  with  its  own  squadron  or  with  land  in  order  to  carry  out  its 
mission.  It  is  not  every  use  of  radio-telegraphic  apparatus  but  only  certain  uses 
which  may  be  considered  illicit,  and  it  is  well  to  recall  here  Article  4,  paragraph  2. 
by  which  the  Governments  undertake  not  to  use  hospital  ships  for  any  military 
purpose.  The  execution  of  such  a  provision,  like  many  others,  depends  upon  the 
good  faith  of  the  belligerents. 

Article  9  is,  as  a  whole,  new,  although  it  contains  the  substance  of  Article  6 
of  the  Convention  of  1899. 

According  to  paragraph  1  belligerents  may  appeal  to  the  charity  of  neutral 
merchant  ships  to  take  on  board  and  tend  the  wounded  or  sick.  This  provision 
is  based  upon  Article  5  of  the  Convention  of  1906 ;  it  is  specified  that  the  assist- 
ance of  the  neutral  ships  is  entirely  voluntary,  and  the  text  of  the  German  amend- 
ment  ("  belligerents  may  ask  ")  was  altered  to  avoid  ambiguity. 

Paragraph  2  regulates  the  status  of  vessels  which  respond  to  this  appeal, 
and  also  those  which  have  of  their  own  accord  rescued  wounded,  sick,  or  ship- 
wrecked men.  (The  position  of  the  individuals  found  on  board  will  be  exam- 
ined further  on.)  It  is  said  that  these  vessels  shall  eniov  special  protection  and 
certain  immunities.  These  expressions,  borrowed  from  the  Convention  of  1906 
(Article  5),  have  been  criticized  for  their  undeniable  vagueness.  It  is  hardly 
possible  to  proceed  otherwise,  as  everything  depends  upon  circumstances.  A 
war-ship  may  appeal  to  a  ship  perhaps  far  off,  promising,  for  example,  not  to 
search  it.  It  is  evident  that  the  advantages  of  the  immunities  do  not  ho'd  the 
place  here  that  they  do  on  land,  where  the  inhabitants  to  whom  an  appeal  is 
made  are  exposed  to  a  series  of  rigorous  measures  on  the  part  of  the  invader 
or  occupant.  Above  all,  it  is  a  question  of  good  faith.  A  belligerent  should' 
keep  to  the  promise  which  he  has  made  in  order  to  obtain  a  service,  and  the 
neutral  ought  not  to  be  enabled  by  a  show  of  zeal  to  escape  the  risk  to  which 
his  conduct  may  have  rendered  him  liable.  It  is,  however,  certain,  on  the  one 
hand,  that  the  vessels  in  question  may  not  be  captured  for  carrying  the  ship- 
wrecked, wounded,  or  sick  of  a  belligerent,  and,  on  the  other  hand,  as  is  expressly 
stated  by  Article  6  of  the  Convention  of  1899,  that  they  are  liable  to  capture 
for  any  violation  of  neutrality  they  may  have  committed  (contraband  of  war,, 
blockade  running). 

Article  10  reproduces  Article  7  of  the  Convention  of  1899,  with  one  unimpor- 


310  THIRD  COMMISSION 

tant  modification  intended  to  harmonize  the  provisions  relating  to  land  and  naval 
war  as  regards  the  pay  of  the  members  of  the  hospital  staff  temporarily  detained 
by  the  enemy.1  It  is  needless  to  add  that,  in  naval  as  well  as  in  land  warfare, 
the  official  personnel  only  is  concerned,  the  personnel  of   a   relief   society  not 

being  entitled  to  receive  pay. 
[310]  Article  11  corresponds  to  Article  8  of  the  Convention  of  1899,  which  it 
completes  to  harmonize  with  Article  1,  paragraph  1,  of  the  Geneva  Con- 
vention. 

Article  12  is  new;  it  corresponds  to  an  amendment  presented  by  the  German 
delegation  (see  the  last  paragraph  under  Article  6),  but  makes  the  provision 
general.  We  do  not  think  that  the  rule  is  new ;  if  the  formula  is  not  written 
into  the  Convention  of  1899,  the  spirit  of  that  Convention  is  clear.  It  is  an 
important  point  upon  which  there  should  be  no  uncertainty. 

When  a  belligerent  cruiser  meets  with  a  military  hospital  boat,  a  hospital 
ship  or  a  merchant  ship,  it  has  the  right,  either  by  virtue  of  Article  4  of  the 
Convention  or  by  virtue  of  the  common  law  of  nations,  to  visit  them  whatever 
their  nationality.  If  it  finds  shipwrecked,  wounded,  or  sick  men  on  board  it  has 
the  right  to  have  them  delivered  up  to  it,  because  they  are  its  prisoners,  as  stated 
in  Article  9  of  the  Convention  of  1899,  which  is  reproduced  in  Article  14  of  our 
draft.  We  have  here  but  the  application  of  a  general  principle,  by  virtue  of 
which  the  combatants  of  a  belligerent  who  fall  into  the  hands  of  the  adversary 
thereby  become  its  prisoners.  Obviously,  it  will  not  always  be  to  the  interest 
of  the  belligerent  to  make  use  of  this  right.  Often  it  will  be  to  his  advantage 
to  leave  the  wounded  or  sick  where  they  are  and  not  to  take  charge  of  them. 
But,  in  some  cases,  it  will  be  indispensable  not  to  allow  wounded  or  sick  to  go 
free  who  are  still  in  condition  to  render  great  services  to  their  country;  this  is 
easily  seen  in  regard  to  shipwrecked  men  who  are  in  good  health.  It  has  been 
said  that  it  would  be  inhuman  to  compel  a  neutral  vessel  to  hand  over  the 
wounded  whom  it  had  charitably  picked  up.  To  overcome  this  objection,  it  is 
only  necessary  to  consider  what  would  be  the  situation  were  there  no  convention. 
The  positive  law  of  nations  would  permit  not  only  the  capture  of  the  combatants 
found  on  board  a  neutral  vessel,  but  even  the  seizure  and  confiscation  of  the 
vessel  as  having  rendered  unneutral  service.  Moreover,  if  shipwrecked  men, 
for  example,  were  permitted  to  escape  captivitv  bv  the  mere  fact  of  their  having 
been  taken  on  board  a  neutral  vessel,  the  belligerents  would  disregard  the 
philanthropic  action  of  the  neutrals  the  moment  such  action  might  result  in  caus- 
ing them  irreparable  injury.     Humanity  would  not  gain  by  this. 

It  is  well  to  add  that  Article  12  of  the  draft  shows  by  limitation  what  a 
belligerent  cruiser  may  do  in  regard  to  neutral  merchantmen;  it  cannot  divert 
them  from  their  course  or  compel  them  to  proceed  on  a  certain  route.  Article  4 
of  the  Convention  of  1899,  preserved  bv  this  draft,  gives  such  a  right  only  as 
against  vessels  specially  devoted  to  hospital  service,  which  must  bear  the  conse- 
quences attendant  upon  the  particular  role  assigned  them.  Nothing  of  the  kind 
could  be  imposed  upon  such  merchant  vessels  as  may  occasionally  be  willing  to 
aid  in  a  charitable  work.  There  can  be  no  argument  against  Article  9  of  trie 
1899  Convention,  which  we  propose  to  retain  as  Article  14,  because  this  article 
does  not  relate  to  vessels,  but  only  treats  of  the  sick  and  wounded. 

Article  13,  proposed  by  the  French  delegation,  is  new;  it  fills  a  gap  in  the 

1  Cf.  Article  13  of  the  Convention  of  1906. 
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Convention  of  1899  and  can  cause  no  difficulty.1  This  case  arose  during  the 
recent  war,  and  was  decided,  after  some  hesitation,  in  accordance  with  the  idea 
in  our  draft.  The  sick,  wounded,  or  shipwrecked  picked  up  by  a  neutral  war-ship 
are  in  exactly  the  same  situation  as  that  of  combatants  who  take  refuge  in 
neutral  territory.     They  are  not  handed  over  to  their  enemy,  but  they  must  be 

detained. 
[311]  Article  14  simply  reproduces  Article  9  of  the  Convention.    Certain  amend- 
ments  proposed   by   the   German   delegation   and   the   delegation   of    the 
Netherlands  were  withdrawn  by  reason  of  the  restoration  of  Article  10  of  the 
Convention. 

The  scope  of  Article  14  has  been  determined  by  the  considerations  expressed 
above  in  regard  to  Article  12;  it  has  to  do  only  with  the  disposition  of  indi- 
viduals, not  of  vessels,  which  are  provided  for  elsewhere. 

Article  15  is  merely  a  reproduction  of  Article  10  of  the  Convention,  which, 
for  special  reasons  having  nothing:  to  do  with  the  principle  of  the  article,  had 
not  been  ratified.  Its  restoration  was  agreed  to,  upon  the  proposal  of  the  French 
delegation.2  without  any  difficulty.  The  case  contemplated  was  where  war  ves- 
sels disembark  wounded  or  sick  in  a  neutral  port  and  thus  gain  liberty  of  action. 
There  might  be  some  question  whether  the  neutral  does  not  lend  assistance  incon- 
sistent with  neutrality,  and  might  not  be  held  responsible  to  the  other  belligerent. 
The  proposed  solution,  however,  seemed  to  take  sufficient  account  of  the  respec- 
tive interests. 

If  a  neutral  merchant  vessel  which  has  casually  picked  up  wounded  or  sick, 
or  even  shipwrecked  men,  arrives  in  a  neutral  port  without  having  met  a  cruiser 
and  without  having  entered  into  anv  agreement,  the  individuals  which  it  disem- 
barks do  not  come  under  the  provision ;  they  are  free. 

Article  16  is  new;  it  is  borrowed  from  the  Convention  of  1906  (Article  3). 
It  has  been  thought  strange  that  the  words  "  burial  "  and  "  cremation  "  were 
kept,  as.  naturally,  they  will  not  often  be  applicable  in  the  case  of  naval  opera- 
tions. But  it  must  be  remembered  that  an  engagement  may  take  place  near  the 
coast  and  that  the  provision  applies  to  the  individuals  who  may  be  on  land. 

Article  17  is  new.    It  corresponds  to  Article  4  of  the  Convention  of  1906. 

Article  18  is  the  same  as  Article  11  of  the  Convention  of  1899. 

Article  19  is  new  and  corresponds  to  Article  25  of  the  Convention  of  1906. 

Article  20,  which  is  new,  and  corresponds  to  Article  26  of  the  Convention 
of  1906,  we  consider  very  important.  The  best  of  rules  becomes  a  dead  letter 
if  steps  are  not  taken  in  advance  to  bring  it  to  the  knowledge  of  those  who  will 
have  to  apply  them.  Especially  will  the  personnel  on  board  hospital  ships  often 
be  called  upon  to  perform  some  very  delicate  mission.  They  must  be  convinced 
of  the  necessity  of  not  taking  advantage  of  the  immunities  they  enjoy  in  order 
to  commit  belligerent  acts ;  this  would  ruin  the  Convention  and  all  the  humani- 
tarian work  of  the  two  Peace  Conferences. 

Article  21  is  new.  It  corresponds  to  Articles  27  and  28  of  the  Convention 
of  1906,  and  has  given  rise  to  no  difficulty. 

Article  22  is  new.  It  presents  no  difficulties.  In  the  case  of  military  opera- 
tions taking  place  at  the  same  time  on  land  and  sea,  the  new  Convention  must 

1  Annex  41. 
'  Annex  42. 
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be  applied  to  the  forces  afloat,  and  the  Convention  of  1906  to  the  forces  operat- 
ing on  land. 

Article  23  is  a  reproduction  of  Article  12  of  the  Convention  of  1899. 

Article  24  is  a  reproduction  of  Article  13  of  the  Convention  of  1899,  chang- 
ing only  the  date  of  the  Geneva  Convention. 

Article  25  is  new,  and  corresponds  to  Article  31  of  the  Convention  of 
1906. 
[312]  The  Convention  based  on  the  draft  we  submit  to  you  is  to  supersede  the 
Convention  of  1899  as  between  those  Powers  which  shall  have  signed  and 
ratified  it.  Where  two  Powers  are  parties  to  the  Convention  of  1899,  and  only 
one  of  them  a  party  to  the  new  Convention,  the  Convention  of  1899  will  neces- 
sarily continue  to  govern  their  relations. 

Article  26  is  a  reproduction  of  Article  14  of  the  Convention  of  1899. 

Such  is  the  project  which  we  submit  for  your  approval.  It  is  a  modest 
work,  in  which  we  have  been  guided  by  our  predecessors  of  1899  and  1906.  We 
nevertheless  consider  it  very  useful,  and  we  think  that  the  enactment  of  the 
project  into  a  diplomatic  convention  would  constitute  an  important  step  in  the 
direction  of  the  codification  of  the  law  of  nations. 
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Annex  B 

Text  of  the  Hague  Conven 
tion  of  July  29,   1899,  for 
the    Adaptation    to    Mari- 
time Warfare  of  the  Prin- 
ciples of  the  Geneva    Con 
vention  of  August  22,  1864 


Text  Proposed  by  the  Com- 
mittee of  Examination 


Article  1 

Military  hospital  ships,  that 
is  to  say,  ships  constructed  or 
assigned  by  States  specially  and 
solely  with  a  view  to  assist  the 
wounded,  sick  and  shipwrecked, 
the  names  of  which  have  been 
communicated  to  the  belliger- 
ent Powers  at  the  commence- 
ment or  during  the  course  of 
hostilities,  and  in  any  case  be- 
fore they  are  employed,  shall 
be  respected  and  cannot  be 
captured  while  hostilities  last. 

These  ships,  moreover,  are 
not  on  the  same  footing  as 
men-of-war  as  regards  their 
stay  in  a  neutral  port. 


Article  2 

Hospital      ships,      equipped 
wholly  or   in   part  at  the   ex 
pense    of    private    individuals 
or   officially    recognized    relief 
societies,  shall  likewise  be  re 
spected  and  exempt  from  cap 
ture,  if  the  belligerent  Power 
to  whom  they  belong  has  given 
them    an    official    commission 
and  has  notified  their  names  to 
the  hostile  Power  at  the  com- 
ynencement  of  or  during  hos- 
tilities, and  in  any  case  before 
they  are  employed. 

These    ships    shall    be    pro- 


Article  1 

Military  hospital  ships,  that 
is  to  say,  ships  constructed  or 
assigned  by  States  specially  and 
solely  with  a  view  to  assist  the 
wounded,  sick  and  shipwrecked, 
the  names  of  which  have  been 
communicated  to  the  belliger- 
ent Powers  at  the  commence- 
ment or  during  the  course  of 
hostilities,  and  in  any  case  be- 
fore they  are  employed,  shall 
be  respected  and  cannot  be 
captured   while  hostilities   last. 

These  ships,  moreover,  are 
not  on  the  same  footing  as 
men-of-war  as  regards  their 
stay  in  a  neutral  port. 


Article  2 

Hospital  ships,  equipped 
wholly  or  in  part  at  the  ex- 
pense of  private  individuals 
or  officially  recognized  relief 
societies,  shall  likewise  be  re- 
spected and  exempt  from  cap- 
ture, if  the  belligerent  Power 
to  whom  they  belong  has  given 
them  an  official  commission 
and  has  notified  their  names  to 
the  hostile  Power  at  the  com- 
mencement of  or  during  hos- 
tilities, and  in  any  case  before 
they  are  employed. 

These    ships    shall    be    pro 


Draft  Convention  for  the 
Adaptation  to  Maritime 
Warfare  of  the  Principles 
of  the  Geneva  Convention 
of  July  6,  1906 

(Text  proposed  to  the  Con- 
ference by  the  Third  Com- 
mission) 


Article  1 

Military  hospital  ships,  that 
is  to  say,  ships  constructed  or 
assigned  by  States  specially  and 
solely  with  a  view  to  assist  the 
wounded,  sick  and  shipwrecked, 
the  names  of  which  have  been 
communicated  to  the  belliger- 
ent Powers  at  the  commence- 
ment or  during  the  course  of 
hostilities,  and  in  any  case  be- 
fore they  are  employed,  shall 
be  respected  and  cannot  be 
captured  while  hostilities   last. 

These  ships,  moreover,  are 
not  on  the  same  footing  as 
men-of-war  as  regards  their 
stay  in  a  neutral  port. 


Article  2 

Hospital  ships,  equipped 
wholly  or  in  part  at  the  ex- 
pense of  private  individuals 
or  officially  recognized  relief 
societies,  shall  likewise  be  re- 
spected and  exempt  from  cap- 
ture, if  the  belligerent  Power 
to  whom  they  belong  has  given 
them  an  official  commission 
and  has  notified  their  names  to 
the  hostile  Power  at  the  com- 
mencement of  or  during  hos- 
tilities, and  in  any  case  before 
they  are  employed. 

These    ships    shall    be    pro- 
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Text  of  the  Convention  of 
July  29,  1899 

vided  with  a  certificate  from 
the  competent  authorities,  de- 
claring that  they  had  been 
under  their  control  while  fit- 
ting out  and  on  final  de- 
parture. 

[314]       Article  3 

Hospital  ships,  equipped 
wholly  or  in  part  at  the  ex- 
pense of  private  individuals 
or  officially  recognized  societies 
of  neutral  countries,  shall  be 
respected  and  exempt  from 
capture,  if  the  neutral  Power 
to  whom  they  belong  has  given 
them  an  official  commission 
and  has  notified  their  names  to 
the  belligerent  Powers  at  the 
commencement  of  or  during 
hostilities,  and  in  any  case  be 
fore  they  are  employed. 


Article.  4 

The  ships  mentioned  in 
Articles  1,  2,  and  3  shall  afford 
relief  and  assistance  to  the 
wounded,  sick,  and  shipwrecked 
of  the  belligerents  without  dis- 
tinction of  nationality. 

The  Governments  undertake 
not  to  use  these  ships  for  any 
military  purpose. 

These  ships  must  in  nowise 
hamper  the  movements  of  the 
combatants. 

During  and  after  an  engage 
ment  they  will  act  at  their  own 
risk  and  peril. 

The  belligerents  will  have 
the  right  to  control  and  search 
them ;  they  can  refuse  to  help 
them,  order  them  off,  make 
them  take  a  certain  course,  and 
put  a  commissioner  on  board 
they  can  even  detain  them,  if 


Text    proposed    by    the    Com- 
mittee of  Examination 

vided  with  a  certificate  from 
the  competent  authorities,  de- 
claring that  they  had  been 
under  their  control  while  fit- 
ting out  and  on  final  departure. 

Article  3 

Hospital  ships,  equipped 
wholly  or  in  part  at  the  ex 
pense  of  private  individuals 
or  officially  recognized  societies 
of  neutral  countries,  shall  be 
respected  and  exempt  from 
capture,  on  condition  that  they 
ire  placed  in  the  service  of  one 
of  the  belligerents,  with  the 
previous  consent  of  their  own 
Government  and  with  the  au 
thorization  of  the  belligerent 
himself,  and  that  the  latter  has 
notified  their  names  to  his  ad 
versary  at  the  commencement 
of  or  during  hostilities,  and  in 
any  case  before  they  are  em- 
ployed. 

Article  4 

The  ships  mentioned  in 
Articles  1,  2,  and  3  shall  afford 
relief  and  assistance  to  the 
wounded,  sick,  and  shipwrecked 
of  the  belligerents  without  dis 
tinction  of  nationality. 

The  Governments  undertake 
not  to  use  these  ships  for  any 
military  purpose. 

These  ships  must  in  nowise 
hamper  the  movements  of  the 
combatants. 

During  and  after  an  engage 
ment  they  will  act  at  their  own 
risk  and  peril. 

The  belligerents  will  have 
the  right  to  control  and  search 
them ;  they  can  refuse  to  help 
them,  order  them  off,  make 
them  take  a  certain  course,  and 
put  a  commissioner  on  board : 
they  can  even  detain  them,  if 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

vided  with  a  certificate  from 
the  competent  authorities,  de- 
claring that  they  had  been 
under  their  control  while  fit- 
ting out  and  on  final  departure. 


Article  3 

Hospital  ships,  equipped 
wholly  or  in  part  at  the  ex- 
pense of  private  individuals 
or  officially  recognized  societies 
of  neutral  countries,  shall  be 
respected  and  exempt  from 
capture,  on  condition  that  they 
are  placed  under  the  control 
of  one  of  the  belligerents, 
with  the  previous  consent  of 
their  own  Government  and 
with  the  authorization  of  the 
belligerent  himself,  and  that 
the  latter  has  notified  their 
names  to  his  adversary  at  the 
commencement  of  or  during 
hostilities,  and  in  any  case  be- 
fore they  are  employed. 

Article  4 

The  ships  mentioned  in 
Articles  1,  2,  and  3  shall  afford 
relief  and  assistance  to  the 
wounded,  sick,  and  shipwrecked 
of  the  belligerents  without  dis- 
tinction of  nationality. 

The  Governments  undertake 
not  to  use  these  ships  for  any 
military  purpose. 

These  ships  must  in  nowise 
hamper  the  movements  of  the 
combatants. 

During  and  after  an  engage- 
ment they  will  act  at  their  own 
risk  and  peril. 

The  belligerents  will  have 
the  right  to  control  and  search 
them ;  they  can  refuse  to  help 
them,  order  them  off,  make 
them  take  a  certain  course,  and 
put  a  commissioner  on  board ; 
they  can  even  detain  them,  if 
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Text  of  the  Convention  of 
July  29,  I&99 
important     circumstances     re 
quire  it. 

As   far  as   possible  the  bel 
ligerents  shall  enter  in  the  log 
of  the  hospital  ships  the  orders 
which  they  give  them. 

Article  5 

Military  hospital  ships   shall 

be      distinguished      by      being 

painted    white    outside 

[315]    with  a  horizontal  band 

of  green  about  a  meter 

and  a  half  in  breadth. 

The  ships  mentioned  in  Ar 
tides  2  and  3  shall  be  dis 
tinguished  by  being  painted 
white  outside  with  a  horizontal 
band  of  red  about  a  meter  and 
a  half  in  breadth. 

The  boats  of  the  ships  above 
mentioned,  as  also  small  craft 
which  may  be  used  for  hospital 
work,  shall  be  distinguished  by 
similar  painting. 

All  hospital  ships  shall  make 
themselves  known  by  hoisting, 
with    their    national    flag,    the 
white  flag  with  a  red  cross  pro 
vided  by  the  Geneva  Conven 
tion. 


Text  proposed    by    the    Com 
mittee  of  Examination 

important     circumstances     re- 
quire it. 

As  far  as  possible  the  bel- 
ligerents shall  enter  in  the  log 
of  the  hospital  ships  the  orders 
which  they  give  them. 

Article  5 

Military  hospital  ships  shall 
be  distinguished  by  being 
painted  white  outside  with  a 
horizontal  band  of  green  about 
a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Ar- 
ticles 2  and  3  shall  be  dis- 
tinguished by  being  painted 
white  outside  with  a  horizon 
tal  band  of  red  about  a  meter 
and  a  half  in  breadth. 

The  boats  of  the  ships  above 
mentioned,  as  also  small  craft 
which  may  be  used  for  hospital 
work,  shall  be  distinguished  by 
similar  painting. 

All  hospital  ships  shall  make 
themselves  known  by  hoisting, 
with  their  national  flag,  the 
white  flag  with  a  red  cross 
provided  by  the  Geneva  Con- 
vention, and  further,  if  they 
belong  to  a  neutral  State,  by 
flying  at  the  mainmast  the  na- 
tional flag  of  the  belligerent  in 
whose  service  they  are  placed. 

Hospital  ships  which,  in  the 
terms  of  Article  4,  are  detained 
by  the  enemy,  must  take  down 
the  national  flag  of  the  bellig- 
erent to  whom  they  belong. 

The  ships  and  boats  above 
mentioned  which  wish  to  en- 
sure by  night  the  freedom 
from  interference  to  which 
they  are  entitled,  must  take  the 
necessary  measures  to  render 
their  special  painting  suffi- 
ciently plain. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

important     circumstances     re- 
quire it. 

As  far  as  possible  the  bel- 
ligerents shall  enter  in  the  log 
of  the  hospital  ships  the  orders 
which  they  give  them. 

Article  5 

Military  hospital  ships  shall 
be  distinguished  by  being 
painted  white  outside  with  a 
horizontal  band  of  green  about 
a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Ar- 
ticles 2  and  3  shall  be  dis- 
tinguished by  being  painted 
white  outside  with  a  horizontal 
band  of  red  about  a  meter  and 
a  half  in  breadth. 

The  boats  of  the  ships  above 
mentioned,  as  also  small  craft 
which  may  be  used  for  hospital 
work,  shall  be  distinguished  by 
similar  painting. 

All  hospital  ships  shall  make 
themselves  known  by  hoisting, 
with  their  national  flag,  the 
white  flag  with  a  red  cross  pro- 
vided by  the  Geneva  Conven- 
tion, and  further,  if  they  be- 
long to  a  neutral  State,  by 
flying  at  the  mainmast  the  na- 
tional flag  of  the  belligerent 
under  whose  control  they  are 
placed. 

Hospital  ships  which,  in  the 
terms  of  Article  4,  are  de- 
tained by  the  enemy,  must  haul 
down  the  national  flag  of  the 
belligerent  to  whom  they  be- 
long. 

The  ships  and  boats  above 
mentioned  which  wish  to  en- 
sure by  night  the  freedom  from 
interference  to  which  they  are 
entitled,  must,  subject  to  the 
assent  of  the  belligerent  they 
are  accompanying,  take  the 
necessary  measures  to  render 
their  special  painting  suffi- 
ciently plain. 
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Text    proposed    by    the    Com- 
mittee of  Examination 

Article  6  (netv) 

The  distinguishing  signs  re- 
ferred to  in  Article  5  can  only 
be  used,  whether  in  time  of 
peace  or  war,  for  protecting  or 
indicating  the  ships  therein 
mentioned. 

Article  7  (new) . 

In  the  case  of  a  fight  on 
board  a  war-ship,  the  sick 
wards  shall  be  respected  and 
spared  as  far  as  possible. 

The  said  sick  wards  and  the 
materiel  belonging  to  them  re- 
main subject  to  the  laws  of 
war ;  they  cannot,  however,  be 
used  for  any  purpose  other 
than  that  for  which  they  were 
originally  intended,  so  long  as 
they  are  required  for  the  sick 
and  wounded. 

The  commander,  however 
into  whose  power  they  have 
fallen  may  apply  them  to  other 
purposes,  if  the  military  situ 
ation  requires  it,  after  seeing 
that  the  sick  and  wounded  on 
board  are  properly  provided 
for. 

Article  8  (new) 

Hospital  ships  and  sick  wards 
of   vessels   are   no   longer   en 
titled  to  protection  if  they  are 
employed    for   the   purpose   of 
injuring  the  enemy. 

The  fact  of  the  staff  of  the 
said  ships  and  sick  wards  being 
armed  for  maintaining  order 
and  for  defending  the  sick  and 
wounded,  and  the  presence  of 
wireless  telegraphy  apparatus 
on  board,  is  not  a  sufficient 
reason  for  withdrawing  pro 
tection. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

Article  6  (new) 

The  distinguishing  signs  re- 
ferred to  in  Article  5  can  only 
be  used,  whether  in  time  of 
peace  or  war,  for  protecting  or 
indicating  the  ships  therein 
mentioned. 

Article  7  (new) 

In  the  case  of  a  fight  on 
board  a  war-ship,  the  sick 
wards  shall  be  respected  and 
spared  as  far  as  possible. 

The  said  sick  wards  and  the 
materiel  belonging  to  them  re- 
main subject  to  the  laws  of 
war;  they  cannot,  however,  be 
used  for  any  purpose  other 
than  that  for  which  they  were 
originally  intended,  so  long  as 
they  are  required  for  the  sick 
and  wounded. 

The  commander,  however, 
into  whose  power  they  have 
fallen  may  apply  them  to  other 
purposes,  if  the  military  situ- 
ation requires  it,  after  seeing 
that  the  sick  and  wounded  on 
board  are  properly  provided 
for. 

Article  8  (new) 

Hospital  ships  and  sick  wards 
of  vessels  are  no  longer  en- 
titled to  protection  if  they  are 
employed  for  the  purpose  of 
injuring  the  enemy. 

The  fact  of  the  staff  of  the 
said  ships  and  sick  wards  being 
armed  for  maintaining  order 
and  for  defending  the  sick  and 
wounded,  and  the  presence  of 
wireless  telegraphy  apparatus 
on  board,  is  not  a  sufficient 
reason  for  withdrawing  pro- 
tection. 
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Text   of   the   Convention 
of  July  29,  1899 

Article  6 

Neutral  merchantmen,  yachts 
or  vessels,  having,  or  taking 
on  board,  sick,  wounded,  or 
shipwrecked  of  the  belliger 
ents,  cannot  be  captured  for  so 
doing,  but  they  are  liable  to 
capture  for  any  violation  of 
neutrality  they  may  have  com 
mitted. 


Text    proposed    by    the    Com- 
mittee of  Examination 

Article  9 

Belligerents  may  appeal  to 
the  charity  of  the  commanders 
of  neutral  merchant  ships 
yachts,  or  boats  to  take  on 
board  and  tend  the  sick  and 
wounded. 

Vessels  responding  to  this 
appeal,  and  also  vessels  which 
have  of  their  own  accord 
rescued  sick,  wounded,  or  ship- 
wrecked men,  shall  enjoy  spe- 
cial protection  and  certain 
immunities.  In  no  case  can 
they  be  captured  for  having 
such  persons  on  board. 


Article  7 

The  religious,  medical,  and 
hospital  staff  of  any  captured 
ship  is  inviolable,  and  its  mem 
bers  cannot  be  made  prisoners 
of  war.  On  leaving  the  ship 
they  take  with  them  the  ob- 
jects and  surgical  instruments 
which  are  their  own  private 
property. 

This  staff  shall  continue  to 
discharge  its  duties  while  nee 
essary,  and  can  afterwards 
leave  when  the  commander  in 
chief  considers  it  possible. 

The  belligerents  must  guar 
antee   to   the   said   staff   when 
it  has   fallen   into  their  hands 
the  enjoyment  of  their  salaries 
intact. 


[317]        Article  8 

Sailors  and  soldiers  on  board 
when  sick  or  wounded,  to 
whatever    nation    they   belong, 


Article  10 

The  religious,  medical,  and 
hospital  staff  of  any  captured 
ship  is  inviolable,  and  its  mem 
bers  cannot  be  made  prisoners 
of  war.  On  leaving  the  ship 
they  take  with  them  the  ob- 
jects and  surgical  instruments 
which  are  their  own  private 
property. 

This  staff  shall  continue  to 
discharge  its  duties  while  nec- 
essary, and  can  afterwards 
leave  when  the  commander  in 
chief  considers  it  possible. 

The  belligerents  must  guar- 
antee to  the  said  staff  when  it 
has  fallen  into  their  hands  the 
same  allowances  and  pay  which 
are  given  to  the  staff  of  corre- 
sponding rank  in  their  own 
navy. 

Article  11 

Sailors  and  soldiers  on 
board,  when  sick  or  wounded, 
as  well  as  other  persons  offi 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

Article  9 

Belligerents  may  appeal  to 
the  charity  of  the  commanders 
of  neutral  merchant  ships, 
yachts,  or  boats  to  take  on 
board  and  tend  the  sick  and 
wounded. 

Vessels  responding  to  this 
appeal,  and  also  vessels  which 
have  of  their  own  accord 
rescued  sick,  wounded,  or  ship- 
wrecked men,  shall  enjoy  spe- 
cial protection  and  certain 
immunities.  In  no  case  can 
they  be  captured  for  having 
such  persons  on  board,  but, 
apart  from  special  undertakings 
that  have  been  made  to  them, 
they  remain-  liable  to  capture 
for  any  violations  of  neutrality 
they  may  have  committed. 

Article  10 

The  religious,  medical,  and 
hospital  staff  of  any  captured 
ship  is  inviolable,  and  its  mem- 
bers cannot  be  made  prisoners 
of  war.  On  leaving  the  ship 
they  take  with  them  the  ob- 
jects and  surgical  instruments 
which  are  their  own  private 
property. 

This  staff  shall  continue  to 
discharge  its  duties  while  nec- 
essary, and  can  afterwards 
eave  when  the  commander  in 
chief  considers  it  possible. 

The  belligerents  must  guar- 
antee to  the  said  staff  when  it 
has  fallen  into  their  hands  the 
same  allowances  and  pay  which 
are  given  to  the  staff  of  corre- 
sponding rank  in  their  own 
navy. 

Article  11 

Sailors  and  soldiers  on 
board,  as  well  as  other  per- 
sons officially  attached  to  fleets 
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shall  be  protected  and  tended 
by  the  captors. 


Article  9 

The  shipwrecked,  wounded, 
or  sick  of  one  of  the  bellig- 
erents who  fall  into  the  power 
of  the  other,  are  prisoners  of 
war.  The  captor  must  decide, 
according  to  circumstances 
whether  to  keep  them,  send 
them  to  a  port  of  his  own 
country,  to  a  neutral  port,  or 
even  to  an  enemy  port. 

In  this  last  case,  prisoners 
thus  repatriated  cannot  serve 
again  while  the  war  lasts. 

Article   10    {not   ratified) 

The    shipwrecked,    wounded, 
or   sick  who  are  landed   at  a 
neutral  port,  with  the  consent 
of  the  local  authorities,  must, 
unless  an  arrangement  is  made 
.  to    the    contrary    between    the 
neutral    State   and   the   bellig- 
erent States,  be  guarded  by  the 
neutral   State  so  as  to 
[318]    prevent  their  again  tak 
ing  part  in  the  opera- 
tions of  the  war. 


Text    proposed    by    the    Com- 
mittee of  Examination 

daily  attached  to  fleets  or 
armies,  to  whatever  nation 
they  belong,  shall  be  respected 
and  tended  by  the  captors. 

Article  12  (new) 

Any  war-ship  belonging  to  a 
belligerent  may  demand  that 
sick,  wounded,  or  shipwrecked 
men  on  board  military  hospital 
ships,  hospital  ships  belonging 
to  relief  societies  or  to  private 
individuals,  merchant  ships 
yachts,  or  boats,  whatever  the 
nationality  of  these  vessels 
should  be  handed  over. 

Article  13  (new) 

If  sick,  wounded,  or  ship- 
wrecked persons  are  taken  on 
board  a  neutral  war-ship, 
measures  must  be  taken  that 
they  do  not  again  take  part  in 
the  operations  of  the  war. 

Article  14 

The  shipwrecked,  wounded, 
or  sick  of  one  of  the  belliger- 
ents who  fall  into  the  power 
of  the  other,  are  prisoners  of 
war.  The  captor  must  decide, 
according  to  circumstances 
whether  to  keep  them,  send 
them  to  a  port  of  his  own 
country,  to  a  neutral  port,  or 
even  to  an  enemy  port. 

In  this  last  case,  prisoners 
thus  repatriated  cannot  serve 
again  while  the  war  lasts. 

Article  IS 

The  shipwrecked,  wounded, 
or  sick  who  are  landed  at  a 
neutral  port,  with  the  consent 
of  the  local  authorities,  must, 
unless  an  arrangement  is  made 
to  the  contrary  between  the 
neutral  State  and  the  bellig- 
erent States,  be  guarded  by  the 
neutral  State  so  as  to  prevent 
their  again  taking  part  in  the 
operations  of  the  war. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

or  armies,  when  sick  or 
wounded,  to  whatever  nation 
they  belong,  shall  be  respected 
and  tended  by  the  captors. 

Article  12  (new) 

Any  war-ship  belonging  to  a 
belligerent  may  demand  that 
sick,  wounded,  or  shipwrecked 
men  on  board  military  hospital 
ships,  hospital  ships  belonging 
to  relief  societies  or  to  private 
individuals,  merchant  ships, 
yachts,  or  boats,  whatever  the 
nationality  of  these  vessels, 
should  be  handed  over. 

Article  13  (new) 

If  sick,  wounded,  or  ship- 
wrecked persons  are  taken  on 
board  a  neutral  war-ship, 
measures  must  be  taken  that 
they  do  not  again  take  part  in 
the  operations  of  the  war. 

Article  14 

The  shipwrecked,  wounded, 
or  sick  of  one  of  the  belliger- 
ents who  fall  into  the  power 
of  the  other,  are  prisoners  of 
war.  The  captor  must  decide, 
according  to  circumstances, 
whether  to  keep  them,  send 
them  to  a  port  of  his  own 
country,  to  a  neutral  port,  or 
even  to  an  enemy  port. 

In  this  last  case,  prisoners 
thus  repatriated  cannot  serve 
again  while  the  war  lasts. 

Article  15 

The  shipwrecked,  wounded, 
or  sick  who  are  landed  at  a 
neutral  port,  with  the  consent 
of  the  local  authorities,  must, 
unless  an  arrangement  is  made 
to  the  contrary  between  the 
neutral  State  and  the  bellig- 
erent States,  be  guarded  by  the 
neutral  State  so  as  to  prevent 
their  again  taking  part  in  the 
operations  of  the  war. 
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The  expenses  of  tending 
them  in  hospital  and  interning 
them  shall  be  borne  by  the 
State  to  which  the  ship 
wrecked,  sick,  or  wounded  be- 
long. 


Text    proposed    by    the    Com 
mittee  of  Examination 

The  expenses  of  tending 
them  in  hospital  and  interning 
them  shall  be  borne  by  the 
State  to  which  the  ship 
wrecked,  sick,  or  wounded  be- 
long. 


Article  16  (new) 

After  every  engagement,  the 
two  belligerents,  so  far  as  mili- 
tary interests  permit,  shall  take 
steps  to  look  for  the  ship- 
wrecked, sick,  and  wounded, 
and  to  protect  them,  as  well 
as  the  dead,  against  pillage 
and   ill-treatment. 

They  shall  see  that  the 
burial,  whether  by  land  or 
sea,  or  cremation  of  the  dead 
shall  be  preceded  by  a  careful 
examination  of  the  corpse. 

Article  17 

Each  belligerent  shall  send, 
as  early  as  possible,  to  the 
authorities  of  their  country, 
navy,  or  army  the  military 
marks  or  documents  of  iden- 
tity found  on  the  dead  and 
the  description  of  the  sick 
and  wounded  picked  up  by 
him. 

The  belligerents  shall  keep 
each  other  informed  as  to 
internments  and  transfers  as 
well  as  to  the  admissions  into 
hospital  and  deaths  which  have 
occurred  among  the  sick  and 
wounded  in  their  hands.  They 
shall  collect  all  the  objects  of 
personal  use,  valuables,  letters, 
etc.,  which  are  found  in  the 
captured  ships,  or  which  have 
been  left  by  the  sick  or 
wounded  who  died  in  hospital, 
in  order  to  have  them  for- 
warded to  the  persons  con- 
cerned by  the  authorities  of 
their  own  country. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

The  expenses  of  tending 
them  in  hospital  and  interning 
them  shall  be  borne  by  the 
State  to  which  the  ship- 
wrecked, sick,  or  wounded  be- 
long. 


Article  16  (new) 

After  every  engagement,  the 
two  belligerents,  so  far  as  mili- 
tary interests  permit,  shall  take 
steps  to  look  for  the  ship- 
wrecked, sick,  and  wounded, 
and  to  protect  them,  as  well 
as  the  dead,  against  pillage 
and   ill-treatment. 

They  shall  see  that  the 
burial,  whether  by  land  or 
sea,  or  cremation  of  the  dead 
shall  be  preceded  by  a  careful 
examination  of  the  corpse. 

Article  17  (new) 

Each  belligerent  shall  send, 
as  early  as  possible,  to  the 
authorities  of  their  country, 
navy,  or  army  the  military 
marks  or  documents  of  iden- 
tity found  on  the  dead  and 
the  description  of  the  sick 
and  wounded  picked  up  by 
him. 

The  belligerents  shall  keep 
each  other  informed  as  to 
internments  and  transfers  a* 
well  as  to  the  admissions  into 
hospital  and  deaths  which  have 
occurred  among  the  sick  and 
wounded  in  their  hands.  They 
shall  collect  all  the  objects  of 
personal  use,  valuables,  letters, 
etc.,  which  are  found  in  the 
captured  ships,  or  which  have 
been  left  by  the  sick  or 
wounded  who  died  in  hospital, 
in  order  to  have  them  for- 
warded to  the  persons  con- 
cerned by  the  authorities  of 
their  own  country. 
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THIRD  COMMISSION 


Text  of  the  Convention  of 
July  29,  1899 

Article  11 

The  rules  contained  in  the 
above  articles  are  binding  only 
on  the  contracting  Powers,  in 
case  of  war  between  two  or 
more  of  them. 

The  said  rules  shall  cease  to 
be  binding  from  the  time 
when,  in  a  war  between  the 
contracting  Powers,  one  of  the 
belligerents  is  joined  by  a  non- 
contracting  Power. 

[319] 


Text    proposed    by    the    Com- 
mittee of  Examination 

Article  18 

The  rules  contained  in  the 
above  articles  are  binding  on 
the  contracting  Powers,  in  case 
of  war  between  two  or  more 
of  them. 

The  said  rules  shall  cease 
to  be  binding  from  the  time 
when,  in  a  war  between  the 
contracting  Powers,  one  of 
the  belligerents  is  joined  by  a 
non-contracting  Power. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

Article  18 

The  rules  contained  in  the 
above  articles  are  binding  on 
the  contracting  Powers,  in  case 
of  war  between  two  or  more 
of  them. 

The  said  rules  shall  cease 
to  be  binding  from  the  time 
when,  in  a  war  between  the 
contracting  Powers,  one  of 
the  belligerents  is  joined  by  a 
non-contracting  Power. 


Article  19  {new) 

The  commanders  in  chief  of 
the  belligerent  fleets  must  see 
that  the  above  articles  are 
properly  carried  out ;  they  will 
have  also  to  see  to  cases  not 
covered  thereby,  in  accordance 
with  the  instructions  of  their 
respective  Governments  and  in 
conformity  with  the  general 
principles  of  the  present  Con- 
vention. 

Article  20  (new) 

The  signatory  Powers  shall 
take  the  necessary  measures 
for  bringing  the  provisions  of 
the  present  Convention  to  the 
knowledge  of  their  naval 
forces,  and  especially  of  the 
members  entitled  thereunder  to 
immunity,  and  for  making 
them  known  to  the  public. 

Article  21 

The  signatory  Powers  like 
wise  undertake  to  enact  or  to 
propose  to  their  legislatures,  i' 
their  criminal  laws  are  inade- 
quate, the  measures  necessary 
for  checking  in  time  of  war 
individual  acts  of  pillage  and 
ill-treatment  in  respect  to  the 
sick  and  wounded  in  the  fleet, 
as  well  as  for  punishing,  as 
an    unjustifiable    adoption    of 


Article  19  (new) 

The  commanders  in  chief  of 
the  belligerent  fleets  must  see 
that  the  above  articles  are 
properly  carried  out ;  they  will 
have  also  to  see  to  cases  not 
covered  thereby,  in  accordance 
with  the  instructions  of  their 
respective  Governments  and  in 
conformity  with  the  general 
principles  of  the  present  Con- 
vention. 

Article  20  (new) 

The  signatory  Powers  shall 
take  the  necessary  measures 
for  bringing  the  provisions  of 
the  present  Convention  to  the 
knowledge  of  their  naval 
forces,  and  especially  of  the 
members  entitled  thereunder  to 
immunity,  and  for  making 
them  known  to  the  public. 

Article  21   (new) 

The  signatory  Powers  like- 
wise undertake  to  enact  or  to 
iropose  to  their  legislatures,  if 
their  criminal  laws  are  inade- 
quate, the  measures  necessary 
for  checking  in  time  of  war 
individual  acts  of  pillage  and 
ill-treatment  in  respect  to  the 
sick  and  wounded  in  the  fleet, 
as  well  as  for  punishing,  as 
an    unjustifiable    adoption    of 
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Text  of  the  Convention  of 
July  29,  1899 


Article  12 

The  present  Convention  shall 
be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  de 
posited  at  The  Hague. 

On  the  receipt  of  each  rati 
fication  a  proces-verbal  shall 
be  drawn  up,  a  copy  of  which, 
duly  certified,  shall  be  sent 
through  the  diplomatic  channel 
to  all  the  contracting  Powers 

[320]      Article  13 

Non-signatory  Powers 
which  have  accepted  the  Geneva 
Convention  of  August  22,  1864, 
may  adhere  to  the  present 
Convention. 

For  this  purpose  they  must 
make  their  adhesion  known  to 
the  contracting  Powers  by 
means  of  a  written  notification 
addressed  to  the  Netherland 
Government,  and  by  it  com- 
municated to  all  the  other  con- 
tracting Powers. 


Text    proposed    by    the    Com 
mittee  of  Examination 

military  insignia,  the  unauthor- 
ized use  of  the  distinctive 
marks  mentioned  in  Article  5 
by  vessels  not  protected  by  the 
present   Convention. 

They  will  communicate  to 
each  other,  through  the  Neth- 
erland Government,  the  enact- 
ments for  preventing  such  acts 
at  the  latest  within  five  years 
of  the  ratification  of  the  pres- 
ent Convention. 

Article  22  {new) 

In  the  case  of  operations  of 
war  between  the  land  and  sea 
forces  of  belligerents,  the  pro- 
visions of  the  present  Con- 
vention do  not  apply  except 
between  the  forces  actually  on 
board  ship. 

Article  23 

The  present  Convention  shall 
be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  de 
posited  at  The  Hague. 

On  the  receipt  of  each  rati 
fication  a  proces-verbal  shall 
be  drawn  up,  a  copy  of  which, 
duly  certified,  shall  be  sent 
through  the  diplomatic  channel 
to  all  the  contracting  Powers. 

Article  24 

Non-signatory  Powers  which 
have  accepted  the  Geneva  Con- 
vention of  July  6,  1906,  may 
adhere  to  the  present  Con- 
vention. 

For  this  purpose  they  must 
make  their  adhesion  known  to 
the  contracting  Powers  by 
means  of  a  written  notification 
addressed  to  the  Netherland 
Government,  and  by  it  com- 
municated to  all  the  other  con- 
tracting Powers. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

military  insignia,  the  unauthor- 
ized use  of  the  distinctive 
marks  mentioned  in  Article  5 
by  vessels  not  protected  by  the 
present   Convention. 

They  will  communicate  to 
each  other,  through  the  Neth- 
erland Government,  the  enact- 
ments for  preventing  such  acts 
at  the  latest  within  five  years 
of  the  ratification  of  the  pres- 
ent Convention. 

Article  22  {.new) 

In  the  case  of  operations  of 
war  between  the  land  and  sea 
forces  of  belligerents,  the  pro- 
visions of  the  present  Con- 
vention do  not  apply  except 
between  the  forces  actually  on 
board  ship. 

Article  23 

The  present  Convention  srfall 
be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  de- 
posited at  The  Hague. 

On  the  receipt  of  each  rati- 
fication a  proces-verbal  shall 
be  drawn  up,  a  copy  of  which, 
duly  certified,  shall  be  sent 
through  the  diplomatic  channel 
to  all  the  contracting  Powers. 

Article  24 

Non-signatory  Powers  which 
have  accepted  the  Geneva  Con- 
vention of  July  6,  1906,  may 
adhere  to  the  present  Con- 
vention. 

For  this  purpose  they  must 
make  their  adhesion  known  to 
the  contracting  Powers  by 
means  of  a  written  notification 
addressed  to  the  Netherland 
Government,  and  by  it  com- 
municated to  all  the  other  con- 
tracting Powers. 


Article  25  (new) 

The  present  Convention,  duly 
ratified,    shall    replace    as    be- 


Article  25   (new) 

The  present  Convention,  duly 
ratified,    shall    replace    as    be- 
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THIRD  COMMISSION 


Text  of  the  Convention  of 
July  29,  1899 


Article  14 

In  the  event  of  one  of  the 
high    contracting    parties    de 
nouncing  the  present  Conven 
tion,    such    denunciation    shall 
not    take    effect    until    a    year 
after  the  notification  made  in 
writing  to  the  Netherland  Gov- 
ernment,  and    forthwith   com 
municated    by    it    to    all    the 
other  contracting  Powers. 

This  denunciation  shall  have 
effect  only  in  regard  to  the 
notifying  Power. 

In  faith  of  which  the  re- 
spective plenipotentiaries  have 
signed  the  present  Convention 
and  have  affixed  their  seals 
thereto. 

Done  at  The  Hague,  July  29, 
1899,  in  a  single  original,  which 
shall  remain  deposited  in  the 
archives  of  the  Netherland 
Government,  and  copies  of 
which,  duly  certified,  shall  be 
sent  through  the  diplomatic 
channel  to  the  contracting 
Powers, 


Text    proposed    by    the    Com 
mittee  of  Examination 

tween   contracting    States,   the 
Convention  of  July  29,  1899. 

The  Convention  of  1899  re 
mains  in  force  as  between  the 
parties    which    signed    it    but 
which   do  not   also   ratify   the 
present  Convention. 

Article  26 

In  the  event  of  one  of  the 
high    contracting    parties    de 
nouncing  the  present  Conven 
tion,    such    denunciation    shall 
not    take    effect    until    a    year 
after  the  notification  made  in 
writing  to  tlie  Netherland  Gov 
ernment,   and    forthwith   com 
municated    by    it    to    all     the 
Dther  contracting  Powers. 

This  denunciation  shall  have 
effect  only  in  regard  to  the 
notifying  Power. 

In    faith    of    which   the    re 
spective  plenipotentiaries  have 
signed  the  present  Convention 
and    have    affixed    their    seals 
thereto. 

Done  at  The  Hague,  .  .  . 
in  a  single  original,  which 
shall  remain  deposited  in  the 
archives  of  the  Netherland 
Government,  and  copies  of 
which,  duly  certified,  shall  be 
sent  through  the  diplomatic 
channel  to  the  contracting 
Powers. 


Text  proposed  to  the  Confer- 
ence by  the  Third  Commission 

tween    contracting    States,   the 
Convention  of  July  29,  1899. 

The  Convention  of  1899  re- 
mains in  force  as  between  the 
Powers  which  signed  it  but 
which  do  not  also  ratify  the 
present  Convention. 

Article  26 

In  the  event  of  one  of  the 
high  contracting  parties  de- 
nouncing the  present  Conven- 
tion, such  denunciation  shall 
not  take  effect  until  a  year 
after  the  notification  made  in 
writing  to  the  Netherland  Gov- 
ernment, and  forthwith  com- 
municated by  it  to  all  the 
other  contracting  Powers. 

This  denunciation  shall  have 
effect  only  in  regard  to  the 
notifying  Power. 

In  faith  of  which  the  re- 
spective plenipotentiaries  have 
signed  the  present  Convention 
and  have  affixed  their  seals 
thereto. 

Done  at  The  Hague,  .  .  . 
in  a  single  original,  which 
shall  remain  deposited  in  the 
archives  of  the  Netherland 
Government,  and  copies  of 
which,  duly  certified,  shall  be 
sent  through  the  diplomatic 
channel  to  the  contracting 
Powers. 
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[321] 
Annex  C 

CONVENTION  FOR  THE  AMELIORATION  OF  THE  CONDITION  OF 
THE  SICK  AND  WOUNDED  IN  ARMIES  IN  THE  FIELD 

(Signed  July  6,  1906) 

His  Majesty  the  Emperor  of  Germany,  King  of  Prussia;  his  Excellency 
the  President  of  the  Argentine  Republic;  His  Majesty  the  Emperor  of  Austria, 
King  of  Bohemia,  etc.,  and  Apostolic  King  of  Hungary;  His  Majesty  the  King 
of  the  Belgians ;  His  Royal  Highness  the  Prince  of  Bulgaria ;  his  Excellency 
the  president  of  the  Republic  of  Chile ;  His  Majesty  the  Emperor  of  China ;  His 
Majesty  the  King  of  the  Belgians,  Sovereign  of  the  Congo  Free  State;  His 
Majesty  the  Emperor  of  Corea ;  His  Majesty  the  King  of  Denmark ;  His  Majesty 
the  King  of  Spain ;  the  President  of  the  United  States  of  America ;  the  Presi- 
dent of  the  United  States  of  Brazil ;  the  President  of  the  United  Mexican  States ; 
the  President  of  the  French  Republic;  His  Majesty  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Emperor  of  India;  His  Majesty  the 
King  of  the  Hellenes ;  the  President  of  the  Republic  of  Guatemala ;  the  Presi- 
dent of  the  Republic  of  Honduras ;  His  Majesty  the  King  of  Italy ;  His  Majesty 
the  Emperor  of  Japan;  His  Royal  Highness  the  Grand  Duke  of  Luxemburg, 
Duke  of  Nassau;  His  Highness  the  Prince  of  Montenegro;  His  Majesty  the 
King  of  Norway ;  Her  Majesty  the  Queen  of  the  Netherlands ;  the  President 
of  the  Republic  of  Peru;  His  Imperial  Majesty  the  Shah  of  Persia;  His  Majesty 
the  King  of  Portugal  and  of  the  Algarves,  etc. ;  His  Majesty  the  King  of 
Roumania;  His  Majesty  the  Emperor  of  All  the  Russias;  His  Majesty  the 
King  of  Serbia;  His  Majesty  the  King  of  Siam;  His  Majesty  the  King  of 
Sweden ;  the  Swiss  Federal  Council ;  the  President  of  the  Oriental  Republic  of 
Uruguay, 

Being  equally  animated  by  the  desire  to  lessen  the  inherent  evils  of  warfare 
as  far  as  is  within  their  power,  and  wishing  for  this  purpose  to  improve  and 
supplement  the  provisions  agreed  upon  at  Geneva  on  August  22,  1864,  for  the 

amelioration  of  the  condition  of  the  wounded  in  armies  in  the  field, 
[322]   Have  decided  to  conclude  a  new  convention  to  that  effect,  and  have 
appointed  as  their  plenipotentiaries,  to  wit: 

His  Majesty  the  Emperor  of  Germany,  King  of  Prussia:  his  Excellency 
the  Chamberlain  and  Actual  Privy  Councilor  A.  von  Bulow,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  at  Berne,  General  of  Brigade  Baron  von 
Manteuffel,  Medical  Inspector  and  Surgeon  General  Dr.  Villaret  (with 
rank  of  general  of  brigade),  Dr.  Zorn,  Privy  Councilor  of  Justice,  ordinary 
professor  of  law  at  the  University  of  Bonn,  Solicitor  of  the  Crown ; 

His  Excellency  the  President  of  the  Argentine  Republic:  his  Excellency 
Mr.  Enrique  B.  Moreno,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
at  Berne,  Mr.  Molina  Salas,  Consul  General  in  Switzerland; 
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His  Majesty  the  Emperor  of  Austria,  King  of  Bohemia,  etc.,  and  Apostolic 
King  of  Hungary :  his  Excellency  Baron  Heidler  von  Egeregg  and  Syrgenstein, 
Actual  Privy  Councilor,  Envoy  Extraordinary  and  Minister  Plenipotentiary  at 
Berne ; 

His  Majesty  the  King  of  the  Belgians :  Colonel  of  Staff  Count  de  T'Serclaes, 
Chief  of  Staff  of  the  Fourth  Military  District: 

His  Royal  Highness  the  Prince  of  Bulgaria:  Dr.  Marin  Rousseff,  Chief 
Medical  Officer,  Captain  of  Staff  Boris  Sirmanoff; 

His  Excellency  the  President  of  the  Republic  of  Chile:  Mr.  Augustin 
Edwards,  Envoy  Extraordinary  and  Minister  Plenipotentiary; 

His  Majesty  the  Emperor  of  China :  his  Excellency  Mr.  Lou  Tseng-tsiang, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  to  The  Hague ; 

His  Majesty  the  King  of  the  Belgians,  Sovereign  of  the  Congo  Free  State: 
Colonel  of  Staff  Count  de  T'Serclaes,  Chief  of  Staff  of  the  Fourth  Military 
District  of  Belgium ; 

His  Majesty  the  Emperor  of  Corea:  his  Excellency  Mr.  Tsunetada  Kato, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  Japan  to  Brussels; 

His  Majesty  the  King  of  Denmark:  Mr.  Laub,  Surgeon  General,  Chief  of 
the  Medical  Corps  of  the  Army; 
[323]  His  Majesty  the  King  of  Spain:  his  Excellency  Mr.  Silverio  de  Baguer 
y  Corsi,  Count  of  Baguer,  Minister  Resident; 
The   President   of   the   United   States   of    America:    Mr.   William    Cary 
Sanger,  former  Assistant  Secretary  of  War  of  the  United  States  of  America, 
Vice  Admiral  Charles  S.  Sperry,  President  of  the  Naval  War  College,  Briga- 
dier General  George  B.  Davis,  Judge  Advocate  General  of  the  Army,  Brigadier 
General  Robert  M.  O'Reilly,  Surgeon  General  of  the  Army ; 

The  President  of  the  United  States  of  Brazil :  Dr.  Carlos  Lemgruber- 
Kropf,  Charge  d'Affaires  at  Berne,  Colonel  of  Engineers  Roberto  Trompowski 
Leitao  d'Almeida,  Military  Attache  to  the  Brazilian  Legation  at  Berne; 

The  President  of  the  United  Mexican  States:  General  of  Brigade  Jose 
Maria  Perez  ; 

The  President  of  the  French  Republic:  his  Excellency  Mr.  Revoil,  Ambas- 
sador to  Berne,  Mr.  Louis  Renault,  member  of  the  Institute  of  France,  Min- 
ister Plenipotentiary,  Jurisconsult  of  the  Ministry  of  Foreign  Affairs,  professor 
in  the  Faculty  of  Law  at  Paris,  Colonel  Olivier  of  Reserve  Artillery,  Chief 
Surgeon  Pauzat  of  the  Second  Class ; 

His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Emperor  of  India:  Major  General  Sir  John  Charles  Ardagh,  K.  C.  M.  G, 
K.  C.  L.  E.,  C.  B.,  Professor  Thomas  Erskine  Holland,  K.  C,  D.  C.  L., 
Sir  John  Furley,  C.  B.,  Lieutenant  Colonel  William  Grant  Macpherson, 
C.  M.  G,  R.  A.  M.  C; 

His  Majesty  the  King  of  the  Hellenes:  Mr.  Michel  Kebedgy,  professor  of 
international  law  at  the  University  of  Berne; 

The  President  of  the  Republic  of  Guatemala :  Mr.  Manuel  Arroyo,  Charge 
d'Affaires  at  Paris,  Mr.  Henri  Wiswald,  Consul  General  to  Berne,  residing  at 
Geneva ; 

The  President  of  the  Republic  of  Honduras :  Mr.  Oscar  Hcepfl,  Consul 
General  to  Berne; 

His    Majesty   the    King   of    Italy :    Marquis    Roger    Maurigi    di    Castel 
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Maurigi,  Colonel  in  His  Army,  Grand  Officer  of  His  Royal  Order  of  the  SS. 
Maurice   and   Lazare,   Major  General   Giovanni    Randone,    Military    Medical 

Inspector,  Commander  of  His  Royal  Order  of  the  Crown  of  Italy; 
[324]  His  Majesty  the  Emperor  of  Japan:  his  Excellency  Mr.  Tsunetada  Kato, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  to  Brussels; 

His  Royal  Highness  the  Grand  Duke  of  Luxemburg,  Duke  of  Nassau :  Staff 
Colonel  Count  de  T'Serclaes,  Chief  of  Staff  of  the  Fourth  Military  District 
of  Belgium; 

His  Highness  the  Prince  of  Montenegro  :•  Mr.  E.  Odier,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  of  the  Swiss  Confederation  in  Russia, 
Colonel  Murset,  Chief  Surgeon  of  the  Swiss  Federal  Army ; 

His  Majesty  the  King  of  Norway :  Captain  Daae,  of  the  Medical  Corps  of 
the  Norwegian  Army ; 

Her  Majesty  the  Queen  of  the  Netherlands:  Lieutenant  General  (retired) 
Jonkheer  J.  C.  C.  den  Beer  Poortugael,  member  of  the  Council  of  State, 
Colonel  A.  A.  J.  Quanjer,  Chief  Medical  Officer,  First  Class ; 

The  President  of  the  Republic  of  Peru :  Mr.  Gustavo  de  la  Fuente,  First 
Secretary  of  the  Legation  of  Peru  at  Paris ; 

His  Imperial  Majesty  the  Shah  of  Persia :  his  Excellency  Mr.  Samad  Khan 
Momtaz-os-Saltaneh,  Envoy  Extraordinary  and  Minister  Plenipotentiary  at 
Paris ; 

His  Majesty  the  King  of  Portugal  and  of  the  Algarves,  etc. :  his  Excellency 
Mr.  Alberto  d'Oliveira,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
at  Berne,  Mr.  Jose  Nicolau  Raposo-Botelho,  Colonel  of  Infantry,  former 
Deputy,  Superintendent  of  the  Royal  Military  College  at  Lisbon; 

His  Majesty  the  King  of  Roumania:  Dr.  Sache  Stephanesco,  Colonel  of 
Reserve ; 

His  Majesty  the  Emperor  of  All  the  Russias:  his  Excellency  Privy  Coun- 
cilor Martens,  Permanent  Member  of  the  Council  of  the  Ministry  of  Foreign 
Affairs  of  Russia ; 

His  Majesty  the  King  of  Serbia:  Mr.  Milan  St.  Markovitch,  Secretary 
General  of  the  Ministry  of  Justice,  Colonel  Dr.  Sondermayer,  Chief  of  the 
Medical  Division  of  the  War  Ministry; 

His  Majesty  the  King  of   Siam :   Prince  Charoon,   Charge  d'Affaires  at 
Paris,  Mr.  Corragioni  d'Orelli,  Counse'or  of  Legation  at  Paris; 
[325]   His  Majesty  the  King  of  Sweden:  Mr.  Sorensen,  Chief  Surgeon  of  the 
Second  Division  of  the  Army ; 

The  Swiss  Federal  Council :  Mr.  E.  Odier,  Envoy  Extraordinary  and  Min- 
ister Plenipotentiary  in  Russia,  Colonel  Murset,  Chief  Surgeon  of  the  Federal 
Army ; 

The  President  of  the  Oriental  Republic  of  Uruguay:  Mr.  Alexandre 
Herosa,  Charge  d'Affaires  at  Paris, 

Who,  after  having  communicated  to  each  other  their  full  powers,  found  in 
good  and  due  form,  have  agreed  on  the  following: 
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Chapter  I. — The  sick  and  wounded 

Article  1 

Officers,  soldiers  and  other  persons  officially  attached  to  armies,  who  are 
sick  or  wounded,  shall  be  respected  and  cared  for,  without  distinction  of  nation- 
ality, by  the  belligerent  in  whose  power  they  are. 

A  belligerent,  however,  when  compelled  to  leave  his  wounded  in  the  hands 
of  his  adversary,  shall  leave  with  them,  so  far  as  military  conditions  permit,  a 
portion  of  the  personnel  and  materiel  of  his  sanitary  service  to  assist  in  caring 
for  them. 

Article  2 

Subject  to  the  care  that  must  be  taken  of  them  under  the  preceding  article, 
the  sick  and  wounded  of  an  army  who  fall  into  the  power  of  the  other  belligerent 
become  prisoners  of  war,  and  the  general  rules  of  international  law  in  respect  to 
prisoners  become  applicable  to  them. 

The  belligerents  remain  free,  however,  to  mutually  agree  upon  such  clauses, 
by  way  of  exception  or  favor,  in  relation  to  the  wounded  or  sick  as  they  may 
deem  proper.    They  shall  especially  have  authority  to  agree: 

1.  To  mutually  return  the  sick  and  wounded  left  on  the  field  of  battle  after 
an  engagement. 

2.  To  send  back  to  their  own  country  the  sick  and  wounded  who  have 
recovered,  or  who  are  in  a  condition  to  be  transported  and  whom  they  do  not 
desire  to  retain  as  prisoners. 

3.  To  send  the  sick  and  wounded  of  the  enemy  to  a  neutral  State,  with  the 
consent  of  the  latter  and  on  condition  that  it  shall  charge  itself  with  their  intern- 
ment until  the  close  of  hostilities. 

Article  3 

After  every  engagement  the  belligerent  who  remains  in  possession  of  the 
field  of  battle  shall  take  measures  to  search  for  the  wounded  and  to  protect  the 
wounded  and  dead  from  robbery  and  ill-treatment. 

He  will  see  that  a  careful  examination  is  made  of  the  bodies  of  the  dead 
prior  to  their  internment  or  incineration. 

[326]  Article  4 

As  soon  as  possible  each  belligerent  shall  forward  to  the  authorities  of 
their  country  or  army  the  marks  or  military  papers  of  identification  found  upon 
the  bodies  of  the  dead,  together  with  a  list  of  names  of  the  sick  and  wounded 
taken  in  charge  by  him. 

Belligerents  will  keep  each  other  mutually  advised  of  internments  and  trans- 
fers, together  with  admissions  to  hospitals  and  deaths  which  occur  among  the 
sick  and  wounded  in  their  hands.  They  will  collect  all  objects  of  personal  use, 
valuables,  letters,  etc.,  which  are  found  upon  the  field  of  battle,  or  have  been 
left  by  the  sick  or  wounded  who  have  died  in  sanitary  formations  or  other 
establishments,  for  transmission  to  persons  in  interest  through  the  authorities 
of  their  own  country. 
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Article  5 
Military   authority   may   make   an   appeal    to   the   charitable    zeal    of    the 
inhabitants   to   receive   and,   under  its   supervision,   to   care   for  the   sick  and 
wounded  of  the  armies,  granting  to  persons  responding  to  such  appeals  special 
protection  and  certain  immunities. 

Chapter  II. — Sanitary  formations  and  establishments 

Article  6 
Mobile  sanitary  formations   (i.e.,  those  which  are  intended  to  accompany 
armies  in  the  field)  and  the  fixed  establishments  belonging  to  the  sanitary  service 
shall  be  protected  and  respected  by  belligerents. 

Article  7 

The  protection  due  to  sanitary  formations  and  establishments  ceases  if  they 
are  used  to  commit  acts  injurious  to  the  enemy. 

Article  8 

A  sanitary  formation  or  establishment  shall  not  be  deprived  of  the  protec- 
tion accorded  by  Article  6  by  the  fact : 

1.  That  the  personnel  of  a  formation  or  establishment  is  armed  and  uses 
its  arms  in  self-defense  or  in  defense  of  its  sick  and  wounded. 

2.  That  in  the  absence  of  armed  hospital  attendants,  the  formation  is 
guarded  by  an  armed  detachment  or  by  sentinels  acting  under  competent  orders. 

3.  That  arms  or  cartridges,  taken  from  the  wounded  and  not  yet  turned 
over  to  the  proper  authorities,  are  found  in  the  formation  or  establishment. 

Chapter  III. — Personnel 

Article  9 
The  personnel   charged  exclusively  with  the   removal,  transportation  and 
treatment  of  the  sick  and  wounded,  as  well  as  with  the  administration  of 
[327]   sanitary    formations   and   establishments,   and   the   chaplains   attached   to 
armies,  shall  be  respected  and  protected  under  all  circumstances.     If  they 
fall  into  the  hands  of  the  enemy  they  shall  not  be  considered  as  prisoners  of  war. 
These  provisions  apply  to  the  guards  of  sanitary  formations  and  establish- 
ments in  the  case  provided  for  in  section  2  of  Article  8. 

Article  10 

The  personnel  of  volunteer  aid  societies,  duly  recognized  and  authorized  by 
their  own  Governments,  who  are  employed  in  the  sanitary  formations  and  estab- 
lishments of  armies,  are  assimilated  to  the  personnel  contemplated  in  the  pre- 
ceding article,  upon  condition  that  the  said  personnel  shall  be  subject  to  military 
laws  and  regulations. 

Each  State  shall  make  known  to  the  other,  either  in  time  of  peace  or  at  the 
opening,  or  during  the  progress  of  hostilities,  and  in  any  case  before  actual 
employment,  the  names  of  the  societies  which  it  has  authorized  to  render  assist- 
ance, under  its  responsibility,  in  the  official  sanitary  service  of  its  armies. 
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Article  11 
A  recognized  society  of  a  neutral  State  can  only  lend  the  services  of  its 
sanitary  personnel  and  formations  to  a  belligerent  with  the  prior  consent  of  its 
own  Government  and  the  authority  of  such  belligerent.  The  belligerent  who  has 
accepted  such  assistance  is  required  to  notify  the  enemy  before  making  any  use 
thereof. 

Article  12 

Persons  described  in  Articles  9,  10  and  11  will  continue  in  the  exercise  of 
their  functions,  under  the  direction  of  the  enemy,  after  they  have  fallen  into  his 
power. 

When  their  assistance  is  no  longer  indispensable  they  will  be  sent  back  to 
their  army  or  country,  within  such  period  and  by  such  route  as  may  accord  with 
military  necessity.  They  will  carry  with  them  such  effects,  instruments,  arms, 
and  horses  as  are  their  private  property. 

Article  13 
While  they  remain  in  his  power,  the  enemy  will  secure  to  the  personnel 
mentioned  in  Article  9  the  same  pay  and  allowances  to  which  persons  of  the 
same  grade  in  his  own  army  are  entitled. 

Chapter  IV. — Materiel 

Article  14 
If  mobile  sanitary  formations  fall  into  the  power  of  the  enemy,  they  shall 
retain  their  materiel,  including  the  teams,  whatever  may  be  the  means  of  trans- 
portation and  the  conducting  personnel.  Competent  military  authority,  however, 
shall  have  the  right  to  employ  it  in  caring  for  the  sick  and  wounded.  The  resti- 
tution of  the  materiel  shall  take  place  in  accordance  with  the  conditions  pre- 
scribed for  the  sanitary  personnel,  and,  as  far  as  possible,  at  the  same  time. 

[328]  Article  15 

Buildings  and  materiel  pertaining  to  fixed  establishments  shall  remain  sub- 
ject to  the  laws  of  war,  but  cannot  be  diverted  from  their  use  so  long  as  they 
are  necessary  for  the  sick  and  wounded.  Commanders  of  troops  engaged  in 
operations,  however,  may  use  them,  in  case  of  important  military  necessity,  if, 
before  such  use,  the  sick  and  wounded  who  are  in  them  have  been  provided  for. 

Article  16 
The  materiel  of  aid  societies  admitted  to  the  benefits  of  this  convention,  in 
conformity  to  the  conditions  therein  established,  is  regarded  as  private  property 
and,  as  such,  will  be  respected  under  all  circumstances,  save  that  it  is  subject  to 
the  recognized  right  of  requisition  by  belligerents  in  conformity  to  the  laws  and 
usages  of  war. 

Chapter  V. — Convoys  of  evacuation 

Article  17 
Convoys  of  evacuation  shall  be  treated  as  mobile  sanitary  formations  sub- 
ject to  the  following  special  provisions: 
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1.  A  belligerent  intercepting  a  convoy  may,  if  required  by  military  neces- 
sity, break  up  such  convoy,  charging  himself  with  the  care  of  the  sick  and 
wounded  whom  it  contains. 

2.  In  this  case  the  obligation  to  return  the  sanitary  personnel,  as  provided 
for  in  Article  12,  shall  be  extended  to  include  the  entire  military  personnel 
employed,  under  competent  orders,  in  the  transportation  and  protection  of  the 

convoy. 

The  obligation  to  return  the  sanitary  materiel,  as  provided  for  in  Article 
14,  shall  apply  to  railway  trains  and  vessels  intended  for  interior  navigation 
which  have  been  especially  equipped  for  evacuation  purposes,  as  well  as  to  the 
ordinary  vehicles,  trains  and  vessels  which  belong  to  the  sanitary  service. 

Military  vehicles,  with  their  teams,  other  than  those  belonging  to  the  sani- 
tary service,  may  be  captured. 

The  civil  personnel  and  the  various  means  of  transportation  obtained  by 
requisition,  including  railway  materiel  and  vessels  utilized  for  convoys,  are  sub- 
ject to  the  general  rules  of  international  law. 

Chapter  VI. — Distinctive  emblem 

Article  18 

Out  of  respect  to  Switzerland  the  heraldic  emblem  of  the  red  cross  on  a 
white  ground,  formed  by  the  reversal  of  the  federal  colors,  is  continued  as  the 
emblem  and  distinctive  sign  of  the  sanitary  service  of  armies. 

Article  19 

This  emblem  appears  on  flags  and  brassards  as  well  as  upon  all  materiel 
appertaining  to  the  sanitary  service,  with  the  permission  of  the  competent  mili- 
tary authority. 

[329]  Article  20 

The  personnel  protected  in  virtue  of  the  first  paraeraph  of  Article  9,  and 
Articles  10  and  11,  will  wear  attached  to  the  left  arm  a  brassard  bearinsr  a  red 
cross  on  a  white  ground,  which  will  be  issued  and  stamped  bv  competent  mili- 
tary authority,  and  accompanied  bv  a  certificate  of  identity  in  the  case  of  persons 
Cached  to  the  sanitary  service  of  armies  who  do  not  have  military  uniform. 

Article  21 

The  distinctive  flag  of  the  Convention  can  onlv  be  displayed  over  the  sani- 
tary formations  and  establishments  which  the  Convention  provides  shall  be 
respected,  and  with  the  consent  of  the  military  authorities.  It  shall  be  accom- 
panied by  the  national  flag  of  the  belligerent  to  whose  service  the  formation  or 
establishment  is  attached. 

Sanitary  formations  which  have  fallen  into  the  power  of  the  enemy,  how- 
ever, shall  fly  no  other  flag  than  that  of  the  Red  Cross  so  long  as  they  continue 
in  that  situation. 

Article  22 

The  sanitary  formations  of  neutral  countries  which,  under  the  conditions 
set  forth  in  Article  11,  have  been  authorized  to  render  their  services,  shall  fly, 


330  THIRD  COMMISSION 

with  the  flag  of  the  Convention,  the  national  flag  of  the  belligerent  to  which 
they  are  attached.  The  provisions  of  the  second  paragraph  of  the  preceding 
article  are  applicable  to  them. 

Article  23 

The  emblem  of  the  red  cross  on  a  white  ground  and  the  words  Red  Cross 
or  Geneva  Cross  may  only  be  used,  whether  in  time  of  peace  or  war,  to  protect 
or  designate  sanitary  formations  and  establishments,  the  personnel  and  materiel 
protected  by  the  Convention. 

Chapter  VII. — Application  and  execution  of  the  Convention 

Article  24 

The  provisions  of  the  present  Convention  are  obligatory  only  on  the  con- 
tracting Powers,  in  case  of  war  between  two  or  more  of  them.  The  said  pro- 
visions shall  cease  to  be  obligatory  if  one  of  the  belligerent  Powers  should  not 
be  signatory  to  the  Convention. 

Article  25 

It  shall  be  the  duty  of  the  commanders  in  chief  of  the  belligerent  armies  to 
provide  for  the  details  of  execution  of  the  foregoing  articles,  as  well  as  for 
unforeseen  cases,  in  accordance  with  the  instructions  of  their  respective  Gov- 
ernments, and  conformably  to  the  general  principles  of  this  Convention. 

Article  26 

The  signatory  Governments  shall  take  the  necessary  steps  to  accmaint  their 
troops,  and  particularly  the  protected  personnel,  with  the  provisions  of  this  Con- 
vention and  to  make  them  known  to  the  people  at  large. 

[330]  Chapter  VIII. — Repression  of  abuses  and  infractions 

Article  27 

The  signatory  Powers  whose  legislation  may  not  now  be  adeouate  engage 
to  take  or  recommend  to  their  legislatures  such  measures  as  mav  be  necessary 
to  prevent  the  use.  by  private  persons  or  by  societies  other  than  those  upon 
which  this  Convention  confers  the  right  thereto,  of  the  emblem  or  name  of  the 
Red  Cross  or  Geneva  Cross,  particularly  for  commercial  purposes  by  means  of 
trade-marks  or  commercial  labels. 

The  prohibition  of  the  use  of  the  emblem  or  name  in  question  shall  take 
effect  from  the  time  set  in  each  act  of  legislation,  and  at  the  latest  five  vears 
after  this  Convention  goes  into  effect.  After  such  going  into  effect,  it  shall  be 
unlawful  to  use  a  trade-mark  or  commercial  label  contrary  to  such  prohibition. 

Article  28 

In  the  event  of  their  militarv  penal  laws  being  insufficient,  the  signatory 
Governments  also  engage  to  take,  or  to  recommend  to  their  legislatures,  the 
necessary  measures  to  repress,  in  time  of  war.  individual  acts  of  robberv  and 
ill-treatment  of  the  sick  and  wounded  of  the  armies,  as  well  as  to  punish.  as 
usurpations  of  military  insignia,  the  wrongful  use  of  the  flag  and  brassard  of 
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the  Red  Cross  by  military  persons  or  private  individuals  not  protected  by  the 
present  Convention. 

They  will  communicate  to  each  other  through  the  Swiss  Federal  Council 
the  measures  taken  with  a  view  to  such  repression,  not  later  than  five  years 
from  the  ratification  of  the  present  Convention. 

General  provisions 
Article  29 

The  present  Convention  shall  be  ratified  as  soon  as  possible.  The  ratifica- 
tions will  be  deposited  at  Berne. 

A  record  of  the  deposit  of  each  act  of  ratification  shall  be  prepared,  of 
which  a  duly  certified  copy  shall  be  sent,  through  diplomatic  channels,  to  each 
of  the  contracting  Powers. 

Article  30 

The  present  convention  shall  become  operative,  as  to  each  Power,  six 
months  after  the  date  of  deposit  of  its  ratification. 

Article  31 

The  present  Convention,  when  duly  ratified,  shall  supersede  the  Convention 
of  August  22;  1864,  in  the  relations  between  the  contracting  States. 

The  Convention  of  1864  remains  in  force  in  the  relations  between  the  parties 
who  signed  it  but  who  may  not  also  ratify  the  present  Convention. 

[331]  Article  32 

The  present  Convention  may.  until  December  31 ,  proximo,  be  signed  by  the 
Powers  represented  at  the  conference  which  opened  at  Geneva  on  June  11,  1906, 
as  well  as  by  the  Powers  not  represented  at  the  conference  who  have  signed  the 
Convention  of  1864. 

Such  of  these  Powers  as  shall  not  have  siemed  the  present  convention  on  or 
before  December  31.  1906,  will  remain  at  liberty  to  accede  to  it  after  that  date. 
They  shall  signify  their  adherence  in  a  written  notification  addressed  to  the 
Swiss  Federal  Council,  and  communicated  to  all  the  contracting  Powers  by  the 
said  Council. 

Other  Powers  may  request  to  adhere  in  the  same  manner,  but  their  request 
shall  only  be  effective  if,  within  the  period  of  one  year  from  its  notification  to 
the  Federal  Council,  such  Council  has  not  been  advised  of  any  opposition  on  the 
part  of  any  of  the  contracting  Powers. 

Article  33 

Each  of  the  contracting  parties  shall  have  the  right  to  denounce  the  present 
Convention.  This  denunciation  shall  only  become  operative  one  year  after  a 
notification  in  writing  shall  have  been  made  to  the  Swiss  Federal  Council,  which 
shall  forthwith  communicate  such  notification  to  all  the  other  contracting  parties. 

This  denunciation  shall  only  become  operative  in  respect  to  the  Power  which 
has  given  it. 

In  faith  whereof  the  plenipotentiaries  have  signed  the  present  convention 
and  affixed  their  seals  thereto. 
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Done  at  Geneva,  the  sixth  day  of  July,  one  thousand  nine  hundred  and  six, 
in  a  single  copy,  which  shall  remain  in  the  archives  of  the  Swiss  Confederation 
and  certified  copies  of  which  shall  be  delivered  to  the  contracting  parties  through 
diplomatic  channels. 

For  Germany: 
(L.S.)  v.  Bulow. 
(L.S.)  Frhr.  v.  Manteuffel. 

(L.S.)    VlLLARET. 
ZORN. 

For  the  Argentine  Republic: 

(L.S.)  Enrique  B.  Moreno. 
(L.S:)  Franco-  Molina  Salas. 

For  Austria-Hungary: 
(L.S.)  Frhr.  v.  Heidler  (ad  referendum). 

For  Belgium: 
(L.S.)  Count  J.  de  T'Serclaes. 

For  Bulgaria: 

(L.S.)  Dr.  Rousseff. 
(L.S.)  Captain  Sirmanoff. 

For  Chile: 
(L.S.)  Agustin  Edwards. 

For  China: 

(L.S.)    LOU   TSENG-TSIANG. 

For  Congo: 
(L.S.)  Count  J.  de  T'Serclaes. 

[332]  For  Corea: 

(L.S.)  Kato  Tsunetada. 

For  Denmark: 
(L.S.)  H.  Laub. 

For  Spain: 
(L.S.)  Count  Silverio  de  Baguf.r. 

For  the  United  States  of  America: 

Wm.  Cary  Sanger. 
fL.S.1  C.  S.  S perry. 
(L.SA  Geo.  B  Davis. 
(L.S.)  R.  M.  O'Reilly. 
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For  the  United  States  of  Brazil: 

(L.S.)  C.  Lemgruber-Kropf. 

Colonel  Roberto  Trompowski  Leitao  d' Almeida. 

For  the  United  States  of  Mexico: 
(L.S.)  Jose  M.  Perez  {ad  referendum). 

For  France: 
(L.S.)  Revoil. 
(L.S.)  L.  Renault. 
(L.S.)   S.  Olivier. 
(L.S.)  E.  Pauzat. 

For  Great  Britain  and  Ireland: 
(L.S.)  John  C.  Ardagh. 


(L.S.)  T.  E.  Holland. 

(L.S.)  John  Furley. 

(L.S.)  Wm.  Grant  Macpherson. 


•With  reserve  of  Articles  23,  27,  28. 


Michel  Kebedgy. 


(L.S.)  Manuel  Arroyo. 
(L.S.)  H.  Wiswald. 


Oscar  Hcepfl. 


(L.S.)  Maurigi. 
(L.S.)  Randone. 


For  Greece: 


For  Guatemala: 


For  Honduras: 


For  Italy: 


For  Japan: 


(L.S.)  Kato  Tsunetada. 

For   Luxemburg: 
(L.S.)  Count  J.  de  T'Serclaes. 

[333]  For  Montenegro: 

(L-.S.)  E.  Odier. 

Colonel  Murset. 

For  Norway: 
Hans  Daae. 

For  the  Netherlands: 

(L.S.)  den  Beer  Poortugael. 
(L.S.)  Quanjer. 
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For  Peru: 

(L.S.) 

Gustavo  de  la  Fuente. 

For  Persia: 

(L.S.) 

Momtaz-os-Saltaneh   M.   Samad  Ki 

For  Portugal: 

(L.S.) 
(L.S.) 

Alberto  d'Oliveira. 

Jose  Nicolau  Raposo-Botelho. 

For  Roumania: 

(L.S.) 

Dr.  Sache  Stephanesco. 

For  Russia: 

(L.S.) 

Martens. 

For  Serbia: 

(L.S.) 
(L.S.) 

Milan  St.  Markovitch. 
Dr.  Roman  Sondermayer. 

For  Siam: 

(L.S.) 
(L.S.) 

Charoon. 
Corragioni  d'Orelli. 

For  Sweden: 

(L.S.) 

Olof  Sorensen. 

For  Switzerland 

(L.S.) 

E.  Odier. 
Colonel  Murset. 

For  Uruguay: 

(L.S.) 

A.  Herosa. 

Article  18. 


[334] 

Final  Protocol  of  the  Conference  for  the  Revision  of  the  Geneva  Convention 

The  Conference  called  by  the  Swiss  Federal  Council,  with  a  view  to  revis- 
ing the  International  Convention  of  August  22,  1864,  for  the  amelioration  of  the 
condition  of  soldiers  wounded  in  armies  in  the  field,  met  at  Geneva  on  June  11, 
1906.  The  Powers  hereinbelow  enumerated  took  part  in  the  Conference  to 
which  they  had  designated  the  delegates  hereinbelow  named: 

Germany 
His  Excellency  the  Chamberlain  and  Actual  Privy  Councilor  A.  VON  Bulow, 
Envoy  Extraordinary  at  Berne, 

General  of  Brigade  Baron  von  Manteuffel, 
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Medical  Inspector,  Surgeon  General  Dr.  Villaret  (with  rank  of  general  of 
brigade), 

Dr.  Zorn,  Privy  Councilor  of  Justice,  ordinary  professor  of  law  at  the 
University  of  Bonn,  Solicitor  of  the  Crown. 

Argentine  Republic 

His  Excellency  Mr.  Enrique  B.  Moreno,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  Berne, 

Mr.  Molina  Salas,  Consul  General  in  Switzerland. 

A  ustria-Hungary 

His  Excellency  Baron  Heidler  von  Egeregg  und  Syrgenstein,  Actual 
Privy  Councilor,  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  Berne, 

Knight  Joseph  d'Uriel,  Surgeon  in  Chief  of  the  Imperial  and  Royal  Austro- 
Hungarian  Army,  Chief  of  the  Corps  of  Medical  Officers  and  of  the  Fourth 
Department  of  the  Imperial  and  Royal  War  Ministry, 

Mr.  Arthur  Edler  Mecenseffy,  Lieutenant  Colonel  of  General  Staff 
Corps, 

Dr.  Alfred  Schucking,  Lieutenant  Colonel,  Surgeon  in  Chief  of  the  Garri- 
son of  Salzburg. 

Belgium 

Staff  Colonel  Count  de  T'Serclaes,  Chief  of  Staff  of  the  Fourth  Military 
District, 

Dr.  A.  Deltenre,  Regimental  Surgeon  of  the  Carbineers. 

Bulgaria 

Dr.  Marin  Rousseff,  Director  of  Sanitary  Service, 
Staff  Captain  Boris  Sirmanoff. 

[335]  Chile 

Mr.  Agustin  Edwards,  Envoy  Extraordinary  and  Minister  Plenipotentiary, 
Mr.  Charles  Ackermann,  Consul  of  Chile  at  Geneva. 

China 

His  Excellency  Lou  Tseng-tsiang,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  The  Hague, 

Mr.  Ou  Wen  Tai,  Secretary  of  Legation  at  The  Hague, 

Mr.  Yo  Tsao  Yeu,  Secretary  of  the  Special  Mission  of  China  in  Europe. 

Congo 

Staff  Colonel  Count  de  T'Serclaes,  Chief  of  Staff  of  the  Fourth  Military 
District  of  Belgium, 

Dr.  A.  Deltenre.  Regimental  Surgeon  of  the  Carbineers,  of  Belgium. 

Corea 

His  Excellency  Mr.  Kato  Tsunetada,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  Japan  at  Brussels, 

Mr.  Motojiro  Akashi,  Colonel  of  Infantry, 
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Dr.  of  Medicine  Eijiro  Haga,  Chief  Surgeon  of  the  First  Class  (with  rank 

of  colonel), 

Prince  Saneteru  Itchijo,  frigate  captain  (rank  of  lieutenant  colonel), 
Doctor  of  Law  Masanosuki  Akiyama,  Councilor  in  the  War  Ministry  of 

Japan. 

Denmark 
Mr.  Laub,  Surgeon  General,  Chief  of  the  Corps  of  Surgeons  of  the  Army. 

Spain 
His  Excellency  Mr.  Silverio  de  Baguer  y  Corsi,  Count  de  Baguer,  Minis- 
ter Resident, 

Mr.  Jose  Jofre  Montojo,  Staff  Colonel,  Aide-de-camp  of  the  War  Ministry, 
Mr.  Joaquin  Cortes  Bayona,  Subinspector  of  First  Class  of  the  Military 
Medical  Corps. 

United  States  of  America 
Dr.  William   Cary  Sanger,  former  Assistant  Secretary  of  War  of  the 
United  States, 

Rear  Admiral  Charles  S.  Sperry,  President  of  the  Naval  War  College, 
Brigadier  General  George  B.  Davis,  Advocate  General  of  the  Army, 
Brigadier  General  Robert  M.  O'Reilly,  Surgeon  General  of  the  Army. 

United  States  of  Brazil 
Dr.  Carlos  Lemgruber-Kropf,  Charge  dAffaires  at  Berne, 
Colonel  of  Engineers  Roberto  Trompowski  Leitao  d'Almeida,  Military 
Attache  in  the  Brazilian  Legation  at  Berne. 

United  Mexican  States 
Brigadier  General  Jose  Maria  Perez. 

[336]  France 

His  Excellency  Mr.  Revoil,  Ambassador  at  Berne, 

Mr.  Louis  Renault,  member  of  the  Institute  of  France,  Plenipotentiary 
Minister,  Solicitor  of  the  Ministry  of  Foreign  Affairs,  Professor  in  the  Faculty 
of  Law  at  Paris, 

Colonel  Brevet«  of  Reserve  Artillery  Olivier, 

Second  Class  Chief  Surgeon  Pauzat. 

Great  Britain  and  Ireland 
Major  General  Sir  John  Charles  Ardagh,  K.C.M.G.,  K.C.I.E.,  G.B., 
Professor  Thomas  Erskine  Holland,  K.C.,  D.C.L., 
Sir  John  Furley,  C.B., 
Lieutenant  Colonel  William  Grant  Mac  Pherson,  C.M.G.,  R.A.M.C. 

Greece 
Mr.  Michel  Kebedgy,  professor  of  international  law  at  the  University  of 
Berne. 

Guatemala 
Mr.  Manuel  Arroyo,  Charge  dAffaires  at  Paris, 
Mr.  Henri  Wiswald,  Consul  General  at  Berne,  residing  at  Geneva. 
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Honduras 
Mr.  Oscar  Hcepfl,  General  Consul  at  Berne. 

Italy 

Marquis  Roger  Maurigi  di  Castel  Maurigi,  Colonel,  Grand  Officer  of  the 
Royal  Order  of  the  SS.  Maurice  and  Lazare, 

Major  General  Giovanni  Randone,  Military  Medical  Inspector,  Commander 
of  the  Royal  Order  of  the  Crown  of  Italy. 

Japan 

His  Excecllency  Mr.  Kato  Tsunetada,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  Brussels, 

Mr.  Motojiro  Akashi,  Colonel  of  Infantry, 

Dr.  of  Medicine  Eijiro  Haga,  Chief  Surgeon  of  the  First  Class  (with  rank 
of  Colonel), 

Prince  Saneteru  Itchijo,  Captain  of  Frigate  (rank  of  Lieutenant  Colonel), 

Dr.  of  Law  Masanosuke  Akiyama,  Councilor  in  the  Ministry  of  War. 

Luxemburg 
Staff  Colonel  Count  de  T'Serclaes,  Chief  of  Staff  of  the  Fourth  Military 
District  of  Belgium, 

Dr.-  A.  Deltenre,  Regimental  Surgeon  of  the  Carbineers,  of  Belgium. 

Montenegro 
Mr.  E.  Odier,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 
Swiss  Confederation  in  Russia, 

Colonel  Murset,  Chief  Surgeon  of  the  Swiss  Federal  Army. 

Nicaragua 
Mr.  Oscar  Hoepfl,  General  Consul  of  Honduras  at  Berne. 

[337]  Norway 

Captain  Daae,  of  the  Medical  Corps  of  the  Norwegian  Army. 

Netherlands 
Lieutenant  General    (retired)   Jonkheer  J.   C.   C.  den   Beer  Poortugael, 
Member  of  the  Council  of  State, 

Colonel  A.  A.  J.  Quanjer,  Chief  Medical  Officer,  first  class. 

Peru 
Mr.  Gustavo  de  la  Fuente,  First  Secretary  of  the  Legation  of  Peru  at 
paris. 

Persia 
His  Excellency  Samad  Khan  Momtaz-os-Saltaneh,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  at  Paris. 

Portugal 

His  Excellency  Mr.  Alberto  d'Oliveira,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  Bernp 
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Mr.  Jose  Nicolau  Raposo-Botelho,  Colonel  01  Infantry,  former  Deputy, 
Superintendent  of  the  Royal  Military  College  at  Lisbon. 

Roumania 
Dr.  Sache  Stephanesco,  Colonel  of  Reserve. 

Russia 

His  Excellency  Privy  Councilor  Martens,  permanent  member  of  the  Coun- 
cil of  the  Ministry  of  Foreign  Affairs  of  Russia, 

Major  General  Yermoloff,  of  the  Russian  General  Staff, 
Actual  Councilor  of  State  and  Dr.  of  Medicine  de  Hubbenet, 
Councilor  of  State  de  Wreden,  professor  attached  to  the  Imperial  Academy 

of  Medicine, 

Mr.  J.  Owtchinnikoff,  Lieutenant  Colonel,  professor  of  international  law 
at  the  Naval  Academy  at  St.  Petersburg, 

Mr.  A.  Goutchkoff,  delegate  of  the  Red  Cross. 

Serbia 

Mr.  Milan  St.  Markovitch,  Chief  Clerk  of  the  Ministry  of  Justice, 
Colonel   Dr.   Sondermayer,   Chief   of   the   Medical   Division  of   the  War 
Ministry. 

Siatn 

Prince  Charoon,  Charge  d' Affaires  at  Paris, 

Mr.  Corragioni  d'Orelli,  Councilor  of  Legation  at  Paris. 

Sweden 
Mr.  Sorensen,  Chief  Surgeon  of  the  Second  Division  of  the  Army. 

Switzerland 

Mr.  Odier.  Envoy  Extraordinary  and  Minister  Plenipotentiary  in  Russia, 
Colonel  Murset,  Chief  Surgeon  of  the  Federal  Army. 

Uruguay 
Mr.  Alexandre  Herosa,  Charge  d'Affaires  at  Paris. 

[338]   In  a  series  of  meetings  held  from  the  11th  of  June  to  the  5th  of  July 

1906.  the  Conference  discussed  and  framed,  for  the  signatures  of  the 

plenipotentiaries,  the  text  of  a  Convention  which  will  bear  the  date  of  July  6,  1906. 

In  addition,  and  conformably  to  Article  16  of  the  Convention  for  the  peaceful 
settlement  of  international  disputes,  of  July  29,  1899,  which  recognized  arbitral 
tion  as  the  most  effective  and  at  the  same  time,  most  equitable  means  of  adjusting 
differences  that  have  not  been  resolved  through  the  diplomatic  channel,  the  Con- 
ference uttered  the  following  wish : 

The  Conference  expressed  the  wish  that,  in  order  to  arrive  at  as  exact  as 
possible  an  interpretation  and  application  of  the  Geneva  Convention,  the  Con- 
tracting Powers  will  refer  to  the  Permanent  Court  at  The  Hague,  if  permitted 
by  the  cases  and  circumstances,  such  differences  as  may  arise  among  them,  in 
time  of  peace,  concerning  the  interpretation  of  the  said  Convention. 

This  wish  was  adopted  by  the  following  States : 
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Germany,  Argentine  Republic,  Austria-Hungary,  Belgium,  Bulgaria,  Chile, 
China,  Congo,  Denmark,  Spain  (ad  referendum),  United  States  of  America, 
United  States  of  Brazil,  France,  Greece,  Guatemala,  Honduras,  Italy,  Luxem- 
burg, Montenegro,  Nicaragua,  Norway,  the  Netherlands,  Peru,  Persia,  Por- 
tugal, Roumania,  Russia,  Serbia,  Siam,  Sweden,  Switzerland  and  Uruguay. 

The  wish  was  rejected  by  the  following  States: 

Corea,  Great  Britain  and  Japan. 

In  witness  whereof  the  delegates  have  signed  the  present  Protocol. 

Done  at  Geneva,  the  sixth  day  of  July,  one  thousand  nine  hundred  and  six, 
in  a  single  copy  which  shall  be  deposited  in  the  archives  of  the  Swiss  Confedera- 
tion and  certified  copies  of  which  shall  be  delivered  to  all  the  Powers  represented 
at  the  Conference. 


For  Germany: 


v.  Bulow. 

Frhr.  v.  Manteuffel. 

VlLLARET. 
ZORN. 


Enrique  B.  Moreno. 
Franco  Molina  Salas. 


For  the  Argentine  Republic: 


For  Austria-Hungary : 
Baron  Heidler-Egeregg,  delegate  plenipotentiary. 
Dr.  Jos.  Ritter  v.  Uriel,  G.  Lieut.,  assistant  delegate. 
Arthur  von  Mecenseffy,  Lieutenant  Colonel,  Assistant  delegate. 
Dr.  Alfred  Schucking,  O.  St.  A.,  Surgeon  in  Chief  of  the  Garrison  of 
Salzburg,  assistant  delegate. 


Count  J.  de  T'Serclaes. 
Dr.  A.  Deltenre. 


Dr.  Rousseff. 
Captain  Sirmanoff. 

Agustin  Edwards. 
Ch.  Ackermann. 
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LOU   TSENG-TSIANG. 

Ou  Wentai. 

YOTSAOYEU. 


Count  J.  de  T'Serclaes. 
Dr.  A.  Deltenre. 


For  Belgium: 


For  Bulgaria: 


For  Chile: 


For  China: 


For  Congo: 
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For  Corea: 


Kato  Tsunetada. 
Colonel  M.  Akashi. 
Prince  Itchijo. 
M.  Akiyama. 


H.  Laub. 

Count  de  Baguer. 
Jose  Jofre  Montojo. 
Joaquin  Cortes  y  Bayona. 


For  Denmark: 

For  Spain: 

V  (ad  referendum). 

For  the  United  States  of  America: 


Wm.  Cary  Sanger. 
C.  S.  Sperry. 
Geo.  B.  Davis. 
R.  M.  O'Reilly. 

For  the  United  States  of  Brazil: 

C.  Lemgruber-Kropf. 

Colonel  Roberto  Trompowski  Leitao  d'Almeida. 


Jose  M.  Perez. 

Revoil. 
L.  Renault. 
S.  Olivier. 
E.  Pauzat. 


John  C.  Ardagh. 
T.  E.  Holland. 
John  Furley. 
W.  G.  Macpherson. 


Michel  Kebedgy. 


Manuel  Arroyo. 
H.  Wiswald. 


Oscar   Hcepfl. 


Maurigi. 
G.  Randone. 


For  the  United  Mexican  States: 
For  France: 


For  Great  Britain  and  Ireland: 


For  Greece: 
For  Guatemala: 

For  Honduras: 
For  Italy: 
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Kato  Tsunetada. 
Col.  M.  Akashi. 
Frince  Itchijo. 
M.  Akiyama. 


Count  J.  de  T'Serclaes. 
Dr.  A.  Deltendre. 


For  Japan: 


E.  Odier. 
Colonel  Murset. 


Oscar  Hcepfl. 

Hans  Daae. 

den  Beer  Poortugael. 
Quanjer. 

Gustavo  de  la  Fuente. 

M.  Samad  Khan. 


For  Luxemburg: 

For  Montenegro: 

For  Nicaragua: 

For  Norway: 

For  the  Netherlands: 

For  Peru: 
For  Persia: 
For  Portugal: 


Alberto  d'Oliveira. 

Jose  Nicolau  Raposo-Botelho. 


Dr.  Sache  Stephanesco. 


Martens. 

Yermolow. 

V.  de  Hubbenet. 

j.  owtchinnikow. 

Milan  St.  Markovitch. 
Dr.  Roman  Sondermayer. 

Charoon. 

CORRAGIONI  d'OrELLI. 


For  Roumania: 


For  Russia: 


For  Serbia: 


For  Siam: 


For  Sweden: 


Olof  Sorensen. 
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For  Switzerland: 
E.  Odier. 
Colonel  Murset. 

For  Uruguay: 
A.  Herosa. 


[341] 

THIRD  MEETING 

AUGUST  8,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opened  at  3  o'clock. 

The  minutes  of  the  second  meeting  of  the  Commission,  as  well  as  the  min- 
utes of  the  third,  fourth  and  fifth  meetings  of  the  second  subcommission,  are 
approved. 

The  President  mentions  the  object  of  the  plenary  meeting  which  is  the  ex- 
amination of  the  draft  Convention  relating  to  naval  bombardment  of  ports, 
towns  and  villages  in  time  of  war.1 

The  clear  and  precise  report 2  of  the  distinguished  reporter,  Mr.  Georgios 
Streit,  having  already  been  distributed  some  days  ago,  his  Excellency  Count 
Tornielli  thinks  that  the  assembly  will  not  deem  it  necessary  to  give  it  a  pre- 
liminary reading.  He  will  merely  ask  the  reporter  to  be  so  kind  as  to  read  the 
part  of  his  report  concerning  each  article  piecemeal  as  the  articles  come  under 
discussion.  At  the  same  time  the  Commission  will  take  account  of  the  purely 
editorial  formulas  presented  by  the  delegation  of  Belgium  after  the  close  of  the 
debates  in  the  committee  of  examination.8 

Article  1 

It  is  forbidden  to  bombard  by  naval  forces  undefended  ports,  towns,  villages,  dwell- 
ings or  buildings. 

A  town  is  not  considered  defended  by  the  sole  fact  that  submarine  mines  are 
anchored  off  the  harbor. 

The  President  indicates  that  it  seems  to  him  that  Article  1  should  not  meet 
with  any  opposition,  especially  as  regards  paragraph  1,  which  he  reads. 

No  objection  being  presented  to  this  provision,  it  is  considered  as  approved. 

The  President  then  reads  paragraph  2  of  Article  1  and  asks  the  reporter 
to  read  the  part  of  his  report  dealing  with  that  provision. 

Mr.  Georgios  Streit  (reporter)  thanks  the  Commission  for  the  honor  done 

him  by  entrusting  to  him  the  report  on  the  two  delicate  subjects  referred 

[342]  to  the  first  subcommission,  and  expresses  to  the  president  his  gratitude 

for  the  kind  words  that  he  has  just  uttered  regarding  him.     He  then 

reads  the  following  passage  of  the  report : 

The  first  article  of  the  project  which  we  have  the  honor  to  submit 
to  you  corresponds  in  its  first  paragraph  to  Article  25  of  the  Regulations  of 

1  Annex  B  to  this  day's  minutes.    Bombardment  by  naval  forces  of  undefended  towns, 
villages  and  dwellings;  see  also  vol.  i,  fourth  meeting,  pp.  86-88  [89-90]. 
'  Annex  A  to  this  day's  minutes. 
'  Annex  B  to  this  day's  minutes. 
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1899  respecting  the  laws  and  customs  of  war  on  land;  it  extends  to  naval 
forces  the  prohibition  against  bombardment  of  undefended  ports,  towns, 
villages,  dwellings,  or  buildings.  We  did  not  think  it  best  to  specify,  as  did 
the  original  propositions  of  the  United  States  and  Netherlands,1  that  the 
prohibition  relates  to  undefended  "  and  unfortified  "  towns,  etc!  In  the  first 
place,  it  should  be  firmly  established  that  the  existence  of  fortifications  does 
not  of  itself  suffice  to  permit  the  bombardment  of  the  place  fortified  if  the 
fortifications  are  not  defended ;  and,  secondly,  every  legitimate  anxiety  seems 
to  be  swept  away  by  the  provision  of  Article  2  which,  even  in  the  case  of 
undefended  towns,  etc.,  concedes  the  possibility  of  directing  a  bombardment 
against  them  for  the  purpose  of  destroying  by  cannon  fire,  under  certain  con- 
ditions, military  works,  or  military  or  naval  establishments,  and  consequently 
any  fortifications. 

With  respect  to  the  meaning  of  "  undefended  " — and  the  attention  of 
the  subcommission  was  particularly  drawn  to  this  point  by  his  Excellency 
General  den  Beer  Poortugael  and  Captain  Burlamaqui,  who  considered 
especially  the  case  of  a  town  defended  only  on  the  side  of  the  sea — we 
believed  that  we  should  refrain  from  formulating  a  definition  in  the  text 
itself  of  the  project,  in  view  of  the  difficulty  of  defining  precisely  this 
purely  negative  idea.  The  identical  wording  of  the  Regulations  on  war  on 
land,  we  may  add,  has  not  given  rise  to  controversy  on  this  head.  But  the 
subcommission  expressly  refers  to  the  explanations  given  in  the  meeting 
of  July  18  of  the  first  subcommission  of  the  Third  Commission,  in  order 
that  they  may  serve  as  an  interpretation  of  its  text.  His  Excellency  General 
den  Beer  Poortugael  drew  a  particular  distinction  between  the  defense  of 
a  coast  and  the  defense  of  a  town  situated  near  the  coast.  The  defense  of 
the  coast  might  necessitate  firing  on  the  instruments  themselves  of  such 
defense,  but  a  right  of  bombarding  the  town  which  the  defense  of  the  coast 
might  indirectly  serve,  unless  the  town  itself  were  defended,  should  not  be 
granted. 

Another  question  along  the  same  line  was  examined.  It  was  common 
to  the  two  topics  assigned  to  this  subcommission,  and  was  settled  by  the 
technical  committee  charged  with  the  final  drafting  of  the  regulations 
concerning  the  laying  of  mines.  The  question  was  whether  a  town  should 
be  considered  as  defended  in  the  sense  of  paragraph  1  by  the  sole  fact 
that  automatic  submarine  contact  mines  are  anchored  off  its  harbor.  It 
seemed  that  the  question  should  receive  a  negative  answer,  as  the  sole  fact 
of  the  existence  of  automatitc  contact  mines  before  a  place  could  not 
justify  a  bombardment  of  that  place.  Nevertheless,  there  was  some  hesi- 
tation as  to  the  phrasing  to  give  this  particular  idea,  and  some  members 
of  the  committee  expressed  reservations  with  respect  to  the  text  adopted 
as  well  as  to  the  usefulness  of  a  declaration  on  this  subject.  The  majority  of 
the  committee  believed  that  this  point  should  be  expressly  mentioned,  and 
there  was  unanimous  agreement  that  the  most  natural  place  for  the  stipu- 
lation was  in  the  provisions  concerning  the  bombardment  of  undefended 
places.     Hence  paragraph  2  of  Article  1. 

The  President,  after  having  remarked  that  the  considerations  just  listened 
to  refer  to  the  whole  of  Article  1,  recalls  that  only  paragraph  2  of  this  article 
is  under  discussion ;  he  asks  if  anybody  desires  to  make  remarks  on  the  subject 

of  this  provision. 
[343]  Captain  Ottley,   in  the  name  of  the  British  delegation,  reads  the  fol- 
lowing declaration : 
1  Annexes  1  and  4. 
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Mr.  President,  I  would  like  to  say  a  few  words  to  explain  the  reservation 
made  in  the  name  of  the  British  delegation  with  regard  to  paragraph  2  of 
Article  1,  which  is  worded  thus:  "  A  place  cannot  be  bombarded  by  the  sole  fact 
that  automatic  submarine  contact  mines  are  anchored  off  it." 

At  first  glance  this  proposition  might  appear  quite  acceptable  since  these 
mines  are  indeed  only  passive  defense  and  can  only  harm  an  enemy  when  he 
approaches  such  locality.  To  bombard  a  town  because  it  has  thus  insured  its 
immunity  seems  therefore,  from  this  point  of  view,  to  be  an  unjustifiable  out- 
rage. 

But  on  the  other  hand  it  may  likewise  be  argued  that  cannons  constitute 
only  a  passive  defense,  since  it  is  only  through  approaching  them  that  a  vessel 
can  be  struck. 

Now  cannon  fire  can  but  seldom  destroy  a  vessel  on  the  open  sea,  whilst 
the  explosion  of  a  single  mine  will  certainly  sink  it. 

Besides,  it  does  not  seem  logical  to  us  to  render  inviolable  a  town  that 
is  defended  by  means  of  mines  while  at  the  same  time  we  refuse  the  same 
privilege  to  a  town  defended  by  its  guns. 

It  is  in  the  interest  of  all  neutral  countries  to  make  the  sea  free  from  these 
murderous  engines,  since,  as  they  are  wholly  blind,  they  are  dangerous  alike 
for  friends,  enemies,  neutrals  and  non-combatants.  From  this  point  of  view 
it  is  of  the  highest  importance  that  the  unlimited  and  purposeless  employment  of 
these  mines  be  restricted  as  much  as  possible. 

In  the  case  before  us  the  laying  of  mines  will  certainly  be  to  no  purpose, 
since — as  is  assumed — the  town  being  otherwise  undefended,  it  will  not  be 
exposed  to  bombardment. 

We  may  frankly  ask  ourselves,  why  will  mines  be  placed  off  such  a  port? 

It  is  not  exposed  to  any  danger  and  the  laying  of  mines  is  consequently 
nothing  less  than  a  doubtful  defense  against  a  non-existent  danger. 

It  seems  that  the  proposal  has  reference  to  the  special  situation  of  certain 
coast  towns  which,  although  not  defended  by  guns,  have  yards  for  building 
ships  or  other  military  establishments  that  an  enemy  might  reasonably  wish 
to  destroy. 

It  is  natural  that  the  idea  has  risen  to  wish  to  defend  ports  of  this  class 
in  this  way  at  the  same  time  as  they  are  given  immunity  from  bombard- 
ment. 

But  I  fear  that  the  interests  of  the  neutrals  as  well  as  those  of  belligerents 
will  be  seriously  damaged  if  we  adopt  such  a  rule;  so  I  beg  the  Commission  to 
accept  our  amendment,  that  is  to  say,  to  "  omit  the  second  paragraph  of 
Article  1." 

This  amendment  would  put  us  in  accord  with  Article  25  of  the  Regulations 
respecting  the  laws  and  customs  of   war  on  land.1 

Besides,  it  would  apply  this  fundamental  principle,  that  a  belligerent,  while 
granting  immunity  to  an  undefended  enemy  place,  has  a  right  to  make  use  of 
that  undefended  place  and  to  expect  that  in  approaching  a  so-called  undefended 
town,  he  is  not  exposed  to  being  destroyed  by  those  who  claim  to  be  inviolable 

under  the  bizarre  pretext  that  their  town  is  not  defended. 
[344]  His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  the  delegation  of  Japan 
regrets  that  it  cannot  accept  the  provision  contained  in  paragraph  2  of 

'  Ante,  Second  Commission,  annex  1. 
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Article  1 ;  indeed  it  thinks  that  a  town  guarded  by  these  murderous  engines 
could  not  be  considered  as  undefended. 

After  an  exchange  of  views  between  the  Reporter  and  Captain  Ottley  the 
President  calls  for  a  vote  on  paragraph  2  of  Article  1  which  is  approved  by  22 
votes  against  5  with  10  abstentions. 

The  following  voted  in  the  affirmative:  Argentine  Republic,  Austria-Hun- 
gary, Belgium,  Brazil,  Bulgaria,  Chile,  China,  Colombia,  Cuba,  Denmark,  Greece, 
Haiti,  Italy,  Nicaragua,  Norway,  Panama,  Paraguay,  Salvador,  Siam,  Sweden, 
Turkey,  Uruguay. 

The  following  voted  in  the  negative:  Dominican  Republic,  Spain,  Great 
Britain,  Japan,  Portugal. 

The  following  abstained:  Germany,  United  States  of  America,  Ecuador, 
France,    Montenegro,    Netherlands,    Persia,    Roumania,    Russia,    Serbia. 

On  the  invitation  of  the  President,  the  Reporter  then  reads  the  reasons 
for  Article  2. 

Article  2 

However,  when  the  necessities  of  military  operations  require  the  destruction  of  mili- 
tary or  naval  works,  depots  of  arms  or  of  war  materiel,  workshops  or  plant  which  could 
be  utilized  for  the  needs  of  the  hostile  fleet  or  army,  or  war  vessels  in  the  harbor,  the 
commander  of  the  naval  force  may  himself  proceed  to  said  destruction  with  artillery,  if  all 
other  means  are  impossible,  and  if  the  local  authorities  have,  after  formal  summons 
and  after  the  expiration  of  a  reasonable  time  of  waiting,  refused  to  satisfy  these 
requirements. 

Under  such  circumstances  the  ports,  towns  and  villages,  dwellings  or  buildings  are 
liable  for  any  unavoidable  damages  resulting  from  bombardment. 

Article  2  is  so  closely  related  to  the  provision  of  Article  1,  as  is  apparent 
from  the  use  of  the  word  "  however,"  which  connects  it  therewith,  that  a 
union  of  the  two  articles  into  one  was  thought  of.  After  mature  reflection 
the  committee  of  examination  decided  otherwise,  in  order  that  the  principle 
laid  down  in  the  first  article  might  receive  the  greater  prominence  unfettered 
with  any  subsidiary  consideration. 

The  first  exception  to  this  principle  is  dealt  with  in  Article  2.  It 
seems  to  be  necessary  owing  to  the  special  needs  of  naval  warfare.  Indeed, 
whilst  in  land  warfare  the  belligerent  will  have  the  opportunity  of  taking 
possession  of  an  undefended  place  and,  without  having  recourse  to  bom- 
bardment, of  proceeding  to  any  destruction  there  that  may  serve  his  military 
operations,  the  commander  of  naval  forces  will  sometimes  be  obliged,  under 
certain  conditions,  to  destroy  with  artillery,  if  all  other  means  are  lacking, 
enemy  structures  serving  military  ends,  when  he  has  not  at  his  disposal  a 
sufficient  landing  force  or  when  he  is  obliged  to  withdraw  speedily;  like- 
wise, he  will  perhaps  find  himself  under  the  necessity  of  destroying  with 
artillery  in  analogous  situations  hostile  war-ships  found  in  a  port,  even  in 
the  case  where  these  war-ships  would  not  be  of  service  in  defending  the  town 
and  when,  too,  the  town  is  not  defended. 

On  the  principle  of  this  first  exception  everybody  was  agreed.     They 

also  ended  by  unanimously  recognizing  that  there  should  be  added  to 
[345]   the  structures  which  may  be  destroyed  by  bombardment  when  circumstances 

required,  "  plant  "  which  can  be  utilized  for  the  needs  of  the  hostile  fleet 
or  army  (for  example,  railway  tracks  or  floating-docks).  The  broader  pro- 
posal to  add  also  "supplies"  (for  example,  coal  stacks)  was  withdrawn  by 
its  author,  as  the  expression  "  war  materiel,"  contained  in  this  article,  satis- 
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fied  him  and  as  the  objection  was  advanced  in  several  quarters  that  such  an 
amendment  would  have  too  broad  a  range  and  might  jeopardize  the  real 
meaning  of  the  prohibition. 

But  the  subcommission  was  unable  to  reach  an  agreement,  and  attempts 
in  this  direction  in  the  committee  of  examination  were  equally  fruitless  with 
regard  to  the  conditions  under  which  a  commander  of  naval  forces  before  an 
undefended  place  might  proceed  to  destroy  with  artillery  military  estab- 
lishments, etc.,  in  the  absence,  of  course,  of  other  less  dangerous  means  of 
which  he  could  avail  himself. 

Whilst  the  majority  of  the  subcommission  was  of  opinion  that  a  bom- 
bardment to  effect  such  a  destruction  must  not  take  place  until  after  a 
formal  summons  to  the  local  authorities  and  only  in  the  case  when,  after 
the  expiration  of  a  reasonable  time  of  waiting,  those  authorities  refuse 
themselves  to  destroy  the  works,  etc.,  enumerated  in  Article  2 — the  military 
exigencies  not  exceeding  these  limits — several  technical  delegates  advanced 
serious  objections  to  the  restrictions  imposed  on  belligerent  operations. 
They  pointed  out  the  possibility  that  a  naval  force  might  have  to  act  immedi- 
ately, lacking  the  time  to  give  a  previous  summons  or  to  wait  until  a  rea- 
sonable time  had  passed  for  the  local  authorities  to  comply  with  the  de- 
mands of  the  naval  commander.  Particularly,  it  was  said,  the  commander 
of  the  naval  force  should,  if  necessary,  be  in  a  position  to  attack  immediately, 
with  artillery,  vessels  in  the  roadstead,  in  order  to  prevent  their  joining  a 
hostile  fleet  which  might  be  in  the  neighborhood,  if  there  were  any  danger  of 
their  so  doing. 

The  vote  upon  this  controversy  was  twenty-one  votes  in  favor  of  the  text 
presented  in  the  combined  project,1  and  six  votes  in  favor  of  the  amendment 
proposed  by  the  delegation  of  Great  Britain  and  approved  by  the  delegations  of 
France  and  Japan,  which  provides  that :  "  Nevertheless,  these  ports,  towns,  vil- 
lages, habitations  or  buildings  cannot  be  considered  as  protected  from  involuntary 
damages  which  might  result  to  them  from  the  destruction  of  military  works, 
military  or  naval  establishments,  depots  of  arms  or  war  materiel,  workshops 
utilized  for  the  needs  of  the  hostile  fleet  or  army,  or  ships  of  war  in  the  harbor." 
There  was  one  abstention.  Seventeen  States  did  not  respond  to  the  call.  After 
the  closing  of  the  debates  before  the  committee  of  examination,  the  French  dele- 
gation presented  a  new  text  to  be  substituted  for  paragraph  1  of  Article  2  as 
adopted  by  the  subcommission.  It  is,  perhaps,  calculated  to  reconcile  the  oppos- 
ing views  which,  as  we  have  just  said,  manifested  themselves  in  the  subcommis- 
sion.    It  is  for  the  Commission  to  decide  upon  this  subject. 

The  new  French  proposition  is  thus  worded:2 

Military  works,  military  or  naval  establishments,  depots  of  arms  or  war 
materiel,  workshops  or  plant  which  could  be  utilized  for  the  needs  of  the 
hostile  fleet  or  army,  and  the  ships  of  war  in  the  harbor,  are  not,  however, 
included  in  this  prohibition ;  these  the  commander  of  a  naval  force  may 
destroy  with  artillery,  after  a  summons  followed  by  a  reasonable  time  of 
waiting,  if  all  other  means  are  impossible,  and  when  the  local  authorities 

have  not  themselves   destroyed   them   within   the   time  fixed. 
[346]   If  for  imperative  military  reasons  immediate  action  is  necessary,  and  no 

delay  can  be  allowed  the  enemy,   it  is   understood  that   the  prohibition 
to  bombard  the  undefended  town  holds  good,  as  in  the  preceding  case,  and 

1  Annex  6. 

'  Annex  B  to  this  day's  minutes. 
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then  the  commander  shall  take  all  due  measures  in  order  that  the  town  may 
suffer  as  little  harm  as  possible. 

On  the  contrary,  there  was  no  debate  upon  the  second  paragraph  of  Article 
2;  it  was  not  contested  that  in  exceptional  cases  covered  by  paragraph  1,  the  fire 
may  be  aimed  exclusively  at  the  points  therein  mentioned ;  but  it  is  not  less  true 
that  any  damage  that  is  unavoidable,  and  this  is  a  proper  qualification,  caused 
by  the  bombardment  outside  those  limits,  will  be  borne  by  the  inhabitants  of 
the  bombarded  towns,  the  commander  of  the  naval  forces  incurring  no  re- 
sponsibility therefor. 

The  President  sums  up  the  considerations  that  have  just  been  set  forth  and 
explains  the  essential  difference  existing  between  the  text  of  Article  2  proposed 
by  the  committee  of  examination  and  that  proposed  by  the  French  delegation.1 
The  difference  consists  in  that  the  French  formula  provides  for  the  case  of 
imperious  military  necessity.  The  discussion  is  opened  on  the  adoption  of  the 
French  proposal.  There  is  also  another  formula  proposed  by  the  delegation 
of  Be'gium ; 2  but  it  only  says  in  other  words  the  same  thing  as  the  article  whose 
text  had  been  combined  by  the  committee  of  examination. 

The  French  proposal  appearing  to  be  the  most  complete,  his  Excellency 
Count  Tornielli  proposes  to  the  Commission  that  it  first  decide  on  paragraph  1, 
which  is  read  and  which  appears  to  him  to  bring  out  no  objections. 

His  Excellency  Keiroku  Tsudzuki  declares  that  the  delegation  of  Japan 
adheres  to  this  provision,  under  condition,  however,  that  paragraph  2  is  also 
adopted. 

The  President  declares  that  paragraph  1  of  Article  2  is  approved  with  the 
reservation  just  indicated  by  his  Excellency  the  first  delegate  of  Japan.  He 
then  reads  paragraph  2. 

Captain  Lacaze  takes  the  floor  to  explain  the  reasons  that  caused  the  French 
delegation  to  make  its  proposal.3 

He  first  states  that,  as  his  Excellency  Count  Tornielli  has  already 
remarked,  there  is  no  noticeable  difference  so  far  as  principle  is  concerned 
between  the  two  texts  of  the  committee  of  examination  and  the  French  delega- 
tion. Indeed  the  Commission  is  unanimously  in  favor  of  prohibiting  bombard- 
ment of  undefended  towns;  but,  on  the  other  hand,  to  lay  down  a  prohibition 
that  is  too  absolute  would  be  placing  commanders  of  naval  forces  in  a  position 
where  it  would  be  impossible  to  obey  it. 

It  is  well  to  remark  also  that  the  period  stipulated  in  Article  2  may,  in 
certain  cases,  be  more  apparent  than  real;  the  discussion  in  the  committee 
showed  this. 

Indeed  the  naval  delegates  who  had  accepted  the  first  text  declared  that  in 
the  cases  so  well  described  by  Captain  Ottley  in  the  meeting  of  July  18  they 
would  consider  the  town  as  defended  and  consequently  subject  to  bombardment. 
This  being  so,  it  is  asked  whether  it  would  not  be  better  to  recognize  frankly 
that  there  are  circumstances  where  a  commander  of  naval  forces  could  not 
grant  a  delay  for  the  destruction  of  military  works,  etc.,  without  being  lacking 

in  duty  towards  his  country. 
[347]  Finally,  we  should  consider  that  the  refusal  to  allow  this  exception  to 

1  Annex  B  to  this  day's  minutes. 
1  Ibid. 
•  Ibid. 
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the  general  rule  would  probably  have  blocked  the  Convention,  for  certain 
great  Powers  were  resolved  not  to  adhere  to  it  save  under  this  condition.  The 
French  proposition  therefore  was  really  intended  not  only  to  take  into  account 
certain  inevitable  necessities  of  war,  but  also  to  offer  a  compromise  formula 
upon  which  unanimity  might  be  obtained. 

Captain  Ottley,  in  the  name  of  the  British  delegation,  declares  that  he 
entirely  approves  the  considerations  as  stated  by  his  French  colleague  and 
accepts  the  French  text  of  Article  2  in  its  entirety. 

His  Excellency  Mr.  van  den  Heuvel  states  that  the  second  paragraph  of 
Article  2  of  the  French  proposition  seems  to  him  to  contain  a  provision  of 
exceptional  gravity. 

The  second  paragraph  seems  to  him  to  remove  almost  all  the  effectiveness  of 
the  protection  contained  in  the  first  paragraph.  In  effect  it  is  equivalent  to  saying 
that  whenever  a  commander  of  naval  forces  deems  himself  pressed  by  circum- 
stances he  may  accord  no  delay ;  the  words  "  imperious  necessities  "  make  him 
the  judge  of  the  situation  and  "  of  immediate  action  "  permit  him  to  dispense 
with  any  delay  and  even  with  any  summons. 

This  plan  may  lead  very  far.  We  are  dealing  not  with  defended  towns, 
but  with  open  towns  occupied  not  by  combatants  but  by  peaceful  inhabitants. 
The  question  is,  whether  to  permit  destruction  by  bombardment  and  with  sud- 
denness, without  any  warning,  of  the  public  and  private  depots,  not  only  the 
installations  adapted  to  serve  the  fleet  and  the  army  but  also  shipyards,  bridges, 
railway  stations,  etc.  Where  is  the  town  which,  if  bombarded  in  these  circum- 
stances, will  not  suffer  incalculable  damage  from  projectiles  that  fall  on  estab- 
lishments and  occupied  places,  in  the  streets  and  accidentally  upon  numerous 
neighboring  dwellings? 

The  speaker  remarks  in  conclusion  that  in  the  committee  of  examination 
only  one  case  was  mentioned  that  was  really  exceptional,  that  of  the  presence 
of  war-ships  in  an  undefended  port ;  and  if  military  necessities  require, 
immediate  destruction  by  bombardment  of  these  ships  might  be  allowed  in  this 
case.  But  this  particular  hypothesis  does  not  appear  to  the  delegation  of  Belgium 
to  justify  the  general  provision  contained  in  paragraph  2  of  the  French 
proposition. 

Captain  Lacaze  desires  to  point  out  that  the  French  proposition  lays  down 
as  a  general  rule  the  summons  with  a  reasonable  delay ;  the  contrary  case  is 
only  an  exception.  We  cannot  believe  that  a  commander  of  naval  forces  would 
make  use  of  this  exceptional  right  in  cases  where  "  imperious  necessity  "  did 
not  constrain  him  to  do  so.  It  may  be  observed,  on  the  other  hand,  that  in  a 
general  way  the  destruction  contemplated  by  Article  2  is  carried  out  by  means 
of  a  special  material ;  it  is  only  in  quite  exceptional  cases  and  only  when  other 
action  cannot  be  taken  that  recourse  will  be  had  to  the  use  of  artillery,  as  this 
involves  loss  of  time  and  expenditure  of  munitions. 

Finally,  the  commander  of  a  naval  force,  far  from  seeking  to  proceed  with- 
out notification,  will  always  have  an  interest,  in  order  to  safeguard  his  moral 
responsibility,  in  effecting  such  destruction  only  in  accord  with  the  local  authori- 
ties and  in  their  presence. 

His  Excellency  Mr.  van  den  Heuvel  is  persuaded  that  the  commanders  of 
naval  fleets  will  only  use  their  powers  with  extreme  reserve  and  that  they  will 
always    act    with    great    humanity.     But    the    rights    of    innocent    inhabitants 
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[348]  cannot  be  neglected;  they  must  place  limitations  upon  the  liberty  of 
action  of  military  forces.  In  the  cases  mentioned  by  Captain  Lacaze 
bombardment  on  land  would  not  be  permitted.  Article  25  of  the  law  of 
war  on  land  is  explicit;  it  lays  down  an  absolute  prohibition  notwithstanding 
that  we  must  have  great  confidence  also  in  the  humanitarian  spirit  of  gen- 
erals. If  it  is  necessary  to  authorize  sometimes  a  bombardment  by  sea  of 
open  towns,  we  should  surround  such  exceptional  authorization  with  precise 
conditions.  A  peaceable  population  cannot  be  given  over  without  warning  and 
without  delay  to  the  terribly  fatal  consequences  in  the  train  of  every  bombard- 
ment. 

His  Excellency  Mr.  Leon  Bourgeois  would  like  to  add  a  few  words,  for 
it  does  not  seem  possible  to  him  that  the  French  proposition  can  be  thought 
to  be  an  aggravation  of  the  status  quo.  The  reverse  is  the  truth.  Indeed,  how 
does  the  case  stand?  At  present  there  is  no  rule  protecting  undefended  ports, 
towns  and  villages  against  the  contingency  of  a  bombardment.  This  protecting 
rule  forbidding  bombardment  is  laid  down  in  the  draft  Convention.  The  first 
paragraph  of  the  French  proposal  expressly  confirms  this  principle  by  enunciat- 
ing the  rule  of  summons  and  reasonable  delay  for  the  exceptions  that  are 
allowed.  But  general  discussion  has  shown  that  certain  Powers  could  not  accept 
an  absolute  rule  on  this  point  if  it  were  not  qualified  for  certain  exceptional 
cases,  especially  those  of  the  presence  or  impending  arrival  of  enemy  war-ships 
in  the  undefended  port.  It  is  quite  evident  that  in  the  first  case  the  commander 
of  a  naval  force  could  not,  without  being  wanting  in  his  duty,  grant  a  delay 
before  destroying  the  enemy  force  and  that,  in  the  second  hypothesis,  he  may 
be  compelled  to  proceed  immediately  to  the  destruction  of  works  useful  to  the 
enemy  before  the  latter's  arrival. 

The  French  proposal  therefore  is  intended  to  reconcile  those  imperious 
military  necessities  which  are  the  exception  with  the  considerations  of  humanity 
that  have  dictated  the  general  rule. 

In  doing  so  it  contributes  in  building  a  practical  work  acceptable  to  all  and 
thus  facilitates  the  signature  of  a  convention  which  will  stand  as  a  mark  of 
real  progress  because  it  will  certainly  assure  the  effective  protection  of  open 
towns  against  bombardment. 

His  Excellency  Sir  Ernest  Satow,  in  closing  the  discussion,  says  that  it 
certainly  will  not  occur  to  any  of  the  members  of  this  assembly  who  are 
acquainted  with  the  spirit  animating  naval  officers  that  a  commander  can  profit 
by  the  provision  now  under  discussion  to  abuse  the  latitude  left  to  him  and  thus 
ignore  the  superior  considerations  of  humanity.     (Repeated  applause.) 

The  President  then  puts  to  a  vote  paragraph  2  of  Article  2  (French  text) 
which  was  adopted  by  24  votes  against  1 ;  there  were  10  abstentions. 

Voting  for:  Germany,  the  United  States  of  America,  Argentine  Republic, 
Austria-Hungary,  Brazil,  Bulgaria,  Chile,  China,  Colombia,  Cuba,  Dominican 
Republic,  Spain,  France,  Great  Britain,  Greece,  Japan,  Montenegro,  Nether- 
lands, Paraguay,  Portugal,  Roumania,  Russia,  Salvador,  Sweden. 

Voting  against:  Belgium. 

Abstentions:   Denmark,   Ecuador,   Haiti,   Italy,   Norway,    Panama,   Persia, 
Siam,  Turkey. 
[349]   He  then  points  out  that  Article  2  (text  of  the  committee  of  examination) 
contains  a  third  provision  relating  to  the  question  of  unintentional  dam- 


THIRD  MEETING,  AUGUST  8,  1907  351 

ages  that  seems  to  him  to  be  formulated  in  better  legal  phraseology  in  Article  2 
of  the  Belgian  proposal.1  After  reading  it  he  proposes  that  the  Commission 
adopt  it.  It  is  so  decided.  The  place  for  this  provision  in  the  body  of  Article  2 
is  left  to  the  drafting  committee. 

Article  3 

Bombardment  of  ports,  towns,  villages,  dwellings  or  buildings  is  admissible,  after 
notice  is  given,  when  the  furnishing  of  food  or  necessary  supplies  for  the  immediate  needs 
of  the  naval  force  present,  after  a  formal  summons  given  to  the  local  authorities,  is  refused. 

The  provisions  contained  in  Article  52  of  the  regulations  respecting  laws  and  cus- 
toms of  war  on  land  have  an  analogous  application  as  to  the  requisitions  mentioned  in 
paragraph  1. 

Upon  the  invitation  of  the  President,  the  Reporter  then  read  an  explanatory 
statement  regarding  Article  3,  in  the  following  words: 

Article  3  states  the  second  exception  to  the  prohibition  contained  in 
Article  1.  Although  it  appeared  in  the  combined  text,2  his  Excellency 
Count  Tornielli  felt  obliged  to  say  at  the  beginning  of  the  discussion 
that  the  initiative  of  this  proposal  was  not  due  to  the  Italian  delegation. 
.  The  delegation  of  Belgium  for  its  part  likewise  repudiated  this  article, 
which  it  desired  to  see  disappear  entirely,  without,  however,  making  any 
motion  to  that  end.  Moreover,  the  debates  did  not  bear  on  the  existence 
itself  of  this  exception,  which  seemed  to  be  considered  as  a  necessary  con- 
cession to  the  necessities  of  naval  war,  as  naval  forces  are  often  obliged  to 
procure  by  means  of  requisitions  provisions  and  supplies  that  they  cannot 
do  without.  Stress  was  laid  on  the  question,  what  should  be  the  extent  of 
the  requisitions  permitted.  On  this  point  the  Spanish  delegation  had  asked 
with  regard  to  the  proposal  of  the  United  States,  which  spoke  of  reason- 
able requisitions,  that  it  be  denned  what  are  the  requisitions  that  should  be 
considered  as  reasonable  and  a  refusal  of  which  would  render  towns,  etc., 
liable  to  bombardment.  The  delegation  of  Spain  proposed  at  the  same  time 
that  these  requisitions  should  be  limited  to  the  necessary  materials  and  sup- 
plies that  ships  of  belligerent  Powers  might  rightfully  procure  in  a  neutral 
port.3  Likewise,  his  Excellency  Vice  Admiral  Mehemed  Pasha,  in  the 
specifying  that  "  the  commander  of  naval  forces  should  not  have  recourse 
to  bombardment  if  it  is  proved  that  the  ports,  towns,  villages,  and  dwellings 
in  question  are  not  in  a  position  to  furnish  provisions  or  other  supplies 
necessary  for  the  immediate  use  of  the  naval  force  present."  His  Excel- 
lency Count  Tornielli  having  proposed  to  restrict  requisitions  to  such  as 
are  "  in  proportion  to  the  local  resources,"  and  his  Excellency  the  first 
delegate  of  Belgium  having  suggested  that  there  would  be  still  other  pro- 
visions drawn  from  the  Regulations  respecting  the  laws  and  customs  of 
war  on  land  that  should  be  applied  to  the'  requisitions  that  naval  forces 
might  claim,  the  subcommission,  while  not  deeming  itself  competent  to 
regulate  ex  profcsso  the  question  of  requisitions  for  naval  war  in  general, 
decided  to  leave  to  the  committee  of  examination  the  task  of  setting  forth 
the  common  idea  expressed  in  the  propositions  and  amendments  which  we 
have  just  mentioned  to  you;  that  is  to  say,  the  established  rules  regarding 

1  Annex  B  to  this  day's  minutes. 
'  Annex  6. 
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requisitions    in   war   on   land   are   equally   applicable   to    requisitions,    the 
refusal  of  which  might  lead  to  a  legal  bombardment  by  naval  forces. 
[350]  Hence  the  addition  of   the  second  paragraph  of  Article  4,   which  will 
be  combined  with  the  text  of   the  first  paragraph,   decreeing  that  the 
furnishing  of  provisions  or  supplies  ought  to  correspond  to  the  immediate 
needs  of  the  naval  forces  present.     Thus  the  amount  of  requisitions  per- 
mitted to  naval  forces  appears  sufficiently  well-defined,  and  the  analogous 
application  of  Article  52  of  the  above-mentioned  Regulations  also  makes  it 
clear  that  payments  shall,  as  a  matter  of  course,  be  made  as  soon  as  pos- 
sible, in  cash ;  if  not,  they  shall  be  vouched  for  by  receipts.     It  is  likewise 
agreed   that   the   requisitions   shall   not   impose   upon   the   populations   the 
obligation  to  take  part  in  the  operations  of  war  against  their  own  country. 

After  this  reading  the  President  feels  impelled  to  remark  to  the  Commission 
that  the  text  adopted  by  the  committee  of  examination  seemed  less  definite 
than  the  formula  presented  by  the  Belgian  delegation ; *  he  reads  paragraph  1 
of  this  provision,  which  provokes  no  discussion,  and  is,  in  consequence  con- 
sidered as  adopted. 

The  President  then  reads  paragraph  2,  which  is  worded  as  follows :  "  The 
extent  of  these  requisitions  and  the  conditions  upon  which  they  may  be  made 
are  regulated  by  the  analogous  application  of  Article  52  of  the  Regulations 
respecting  the  laws  and  customs  of  war  on  land."  He  remarks  that  the  words 
"  by  the  analogous  application  of  "  were  printed  by  error  in  the  text  of  the 
Belgian  formula  which  had  been  distributed.  He  asks  if  anyone  desires  to 
make  any  remarks  on  the  subject  of  the  provision  which  he  has  just  read. 

His  Excellency  Sir  Ernest  Satow  desires  to  restore  the  words  "  by  the 
analogous  application  of  Article  52  of  the  Regulations,  etc.,"  to  the  Belgian 
proposition.  There  is  in  fact  no  absolute  identity  between  the  circumstances  of 
war  on  land  and  those  of  naval  war;  however,  his  objection  is  rather  to  the 
form  of  a  pure  and  simple  application  of  Article  52  of  the  Convention  of  1899. 

His  Excellency  Mr.  Hagerup  explains  that  the  reason  why  the  committee 
of  examination  adopted  the  formula  printed  in  the  table  was  the  difficulty  of 
finding  a  text  containing  all  the  necessary  provisions.  It  is,  moreover,  a  rather 
common  practice  to  refer,  for  the  application  of  a  conventional  provision,  to  a 
provision  in  another  treaty. 

His  Excellency  Mr.  van  den  Heuvel  states  that  in  his  opinion  the  question 
here  is  not  one  of  simnle  editing.  The  principle  is  set  forth  in  the  first  para- 
graph of  the  Belgian  proposition ;  regarding  the  extent  and  conditions  of  lawful 
requisitions,  reference  is  made  in  paragraph  2  to  the  provisions  of  Article  52. 

Mr.  Louis  Renault  remarks  that  if  the  reference  to  Article  52  of  the  said 
Regulations  does  not  present  anv  fundamental  difficulty,  it  presents  an  obstacle 
in  form.  A  convention  should  be  self-sufficient.  It  will  serve,  in  fact,  as  pre- 
cise and  complete  instructions  to  the  commander  of  naval  forces,  who  should 
not  be  recmired  to  refer  to  the  texts  re^ardW  war  on  land.  From  a  practical 
point  of  view,  the  simn'est  proceeding  would  be  to  repeat  in  the  article  the 
provisions  of  Article  52.  making  the  necessary  changes.  This  duty  should 
devolve  upon  the  committee  of  examination. 

The  President  asks  if  the  repetition  of  the  provisions  of  Article  52 
proposed  by  Mr.  Louis  Renault  satisfies  the  British  delegation. 

1  Annex  B  to  this  day's  minutes. 
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His  Excellency  Sir  Ernest  Satow  accepts  this  suggestion. 
[351]   The' President  notes  this  fact  and  says  that  the  drafting  committee  can 

insert  the  article  in  question  in  the  second  paragraph  of  Article  3  of  the 
draft  Convention. 

The  President  then  reads  Article  4  and  requests  the  Reporter  to  explain 
the  reasons  for  this  provision: 

Article  4 

Bombardment  of  undefended  ports,  towns,  villages,  dwellings  or  buildings  for  non- 
payment of  a  money  contribution  is  prohibited. 

The  Reporter  reads  the  following  explanatory  statement: 

Article  4  was  accepted  without  discussion. 

It  corresponds  in  a  way  to  the  last  paragraph  of  the  original  pro- 
posals of  the  United  States  and  the  Netherlands,1  according  to  which  bom- 
bardment for  non-payment  of  a  ransom  is  forbidden.  In  the  preparatory 
committee  it  was  agreed  to  omit  this  clause,  which,  contrary  to  the  views 
of  the  authors  of  the  proposals  mentioned,  was  believed  to  suggest  that  a 
demand  for  ransom  is  not  prohibited  in  principle.  It  was  therefore  pre- 
ferred to  make  no  allusion  to  ransom  and  to  forbid  a  bombardment  for  the 
purpose  of  obtaining  money  contributions,  a  prohibition  which  also  pre- 
cludes a  fortiori  bombardment  for  non-payment  of  a  ransom.  Neverthe- 
less, even  this  allusion  to  money  contributions  is  not  intended,  according 
to  the  explanations  given  in  the  subcommission,  to  give  naval  forces  a  right 
to  demand  such  contributions.  On  the  contrary,  this  question  was  left  open 
as  not  being  cognizable  by  the  Third  Commission.  The  subcommission 
only  desired  to  lay  it  down  that  even  in  a  case  where  money  contributions 
might  be  required,  a  bombardment  undertaken  with  the  design  of  imposing 
them  by  force  should  not  be  permitted. 

The  President  remarks  that  there  exists  only  a  difference  in  wording  be- 
tween the  text  of  the  committee  and  that  proposed  by  the  Belgian  delegation ; 2 
unless  there  is  some  objection,  the  choice  of  the  definitive  text  will  be  confided 
to  the  drafting  committee. 

It  is  so  decided. 

Chapter  II  (General  provisions)  is  then  taken  up.3 

The  Reporter  reads  the  following  explanatory  statement: 

The  articles  of  the  second  chapter  are  applicable  to  every  bombard- 
ment, and  correspond  to  the  provisions  contained  in  Articles  26-28  of  the 
Regulations  of  1899.  The  subcommission  thought  it  should  reproduce  these, 
so  that  the  whole  matter  would  be  regulated  in  the  project  submitted  to  the 
Conference.  At  the  same  time,  advantage  was  taken  of  the  opportunity  to 
define  and  supplement  in  certain  particulars  the  general  rules  on  bombard- 
ment when  undertaken  by  naval  forces. 

Thus,  with  respect  to  Article  5,  besides  a  small  addition  accepted  on 
the  motion  of  the  Greek  delegation  with  the  object  of  assuring  historic 
monuments  the  protection  due  them  in  case  of  bombardment,  a  provision 
was  added  at  the  end  on  the  subject  of  the  signs  with  which  the  inhabitants 
shall  mark  the  buildings,  etc.,  that  should  be  spared.     In  view  of  the  dif- 

'  Annexes  1   and  4. 
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ficulty  that  may  lie,  in  case  of  bombardment  by  naval  forces,  in  the  way 
of  a  previous  notification  on  the  part  of  the  inhabitants  of  the  signs  which 
they  are  going  to  use  to  mark  the  protected  buildings,  it  seemed  that  the 
corresponding  provision  of  the  Regulations  on  land  warfare  ought  to  be 

supplemented  in  the  project  before  us. 
[352]       The  request  that  an  understanding  be  reached  on  this  point  in  order  to 

fix  in  advance  and  once  for  all  the  sign  to  be  used,  was  made  by  the 
delegation  of  Russia  and  supported  by  his  Excellency  Count  Tornielli, 
who  had  already  filed  a  similar  proposal  with  the  preparatory  committee. 
As  no  objection  was  raised  in  the  Commission,  the  question  was  referred 
to  the  committee  of  examination.  But  there  a  difference  of  opinion  arose: 
some  members,  especially  the  representatives  of  the  United  States  and 
Japan,  were  averse  to  deciding  in  advance  upon  a  distinctive  sign ;  they 
said  that  there  could  not  be  any  one  sign  that  could  be  used  and  be  recog- 
nizable in  all  cases ;  that  a  sign  fixed  upon  in  advance  might  not  be  found 
at  hand  at  a  given  time  by  the  inhabitants,  who  would  then  see  themselves 
deprived  of  the  means  of  marking  buildings  for  protection ;  and  that  abuses 
would  be  possible,  as  has  happened  with  the  distinctive  sign  of  the  Geneva 
Convention. 

The  majority  of  the  subcommission  (14  votes  against  3)  did  not  take 
this  view.  If,  for  bombardment  by  naval  forces,  it  was  needful,  in  order 
to  avoid  delays  prejudicial  to  the  fleet,  not  to  admit  the  necessity  of  a 
previous  notification  by  the  inhabitants  as  to  the  sign  that  they  would 
employ,  it  seemed  indispensable  that  this  sign  be  fixed  for  all  time.  With 
the  sign  once  settled  upon,  the  inhabitants  of  towns  liable  to  bombardment 
from  the  sea  would  certainly  not  fail  to  make  timely  provision,  and  the 
fault  would  be  theirs  if  they  did  not  take  steps  to  that  end.  As  to  abuses, 
these  might  happen  to  any  sign.  It  was  therefore  decided  that  a  small  com- 
mittee composed  of  Vice  Admiral  Arago,  Captain  Castiglia,  and  Captain 
Behr  should  devise  a  distinctive  sign  that  can  be  easily  used  in  all  circum- 
stances and  is  adapted  for  being  visible  anywhere  and  for  being  lighted  up 
at  night.  The  formula  proposed  by  the  committee  is  to  be  found  at  the 
end  of  Article  5. 

The  committee  also  took  care  to  explain  "  that  the  number  and  the 
disposition  of  the  panels  on  each  building  to  be  protected  would  be  deter- 
mined by  the  requirement  of  rendering  them  easily  visible  from  any  one  of 
the  directions  whence  they  might  be  struck  by  the  artillery  of  enemy 
vessels." 

Article  5  having  given  rise  to  no  discussion,  the  President  declares  that  this 
entire  provision  is  approved. 

Article  6 

The  commander  of  the  attacking  naval  forces  before  commencing  bombardment  must 
do  his  utmost  to  jvarn  the  authorities,  if  the  military  situation  permits. 

Article  6  is  then  taken  up,  for  which  the  Reporter  states  the  reasons  in  the 
following  terms: 

Article  6  owes  its  present  form  to  a  wording  adopted  by  the  committee 
of  examination  on  the  basis  of  the  discussion  that  took  place  in  the  sub- 
commission  in  consequence  of  an  argument  delivered  by  Captain  Ottley 
and  supported  by  the  Japanese  delegation.  It  was  said  that  the  rule  under 
which  the  commander  of  naval  forces  should  in  all  circumstances  do  his 
utmost  to  warn  the  authorities  before  commencing  a  bombardment  was  too 
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stringent  and  might  in  some  cases  place  the  naval  forces  at  a  disadvantage. 
There  might  be  circumstances  in  which  the  admiral's  duty  will  require  him 
to  destroy  as  speedily  as  possible  an  enemy  fortress  or  arsenal,  and  the 
success  of  such  operations  might  be  endangered  by  an  obligation  to  give  a 
previous  warning.  But  it  was  unanimously  recognized  that  only  an  excep- 
tional military  situation  should  free  the  admiral  from  this  obligation.  It 
was  with  this  understanding  that  the  principle  of  the  proposal  made  by  his 

Excellency  the  first  delegate  of  Roumania  and  amended  by  Rear  Admiral 
[353]    Siegel  was  accepted  by  the  Commission,  which  charged  the  committee 

of  examination  to  find  a  formula  embodying  with  the  rule  laid  down  in 
Article  6  an  exception  for  cases  where  the  military  situation  does  not  per- 
mit of  a  previous  warning. 

Article  6  not  giving  rise  to  any  objection,  the  President  thinks  there  will 
undoubtedly  be  no  objection  to  the  reference  of  the  two  texts  (those  of  the 
committee  and  Belgian  delegation1)  to  the  committee  of  examination. 

He  then  reads  Article  7  2  which  is  only  a  reproduction  of  Article  28  of  the 
Regulations  upon  war  on  land. 

He  states  that  this  final  article  of  the  draft  Convention  relative  to  bom- 
bardment by  naval  forces  of  ports,  towns  and  villages  in  time  of  war  is  adopted.3 

The  President  then  speaks  as  follows : 

I  am  happy,  gentlemen,  to  have  been  able,  thanks  to  your  spirit  of  con- 
ciliation and  effective  cooperation,  to  bring  this  discussion  to  a  successful  issue. 

The  serious  and  difficult  question  upon  which  we  have  to-day  reached  an 
agreement,  was  bequeathed  to  us  by  the  First  Conference.  My  predecessor,  the 
late  Count  Nigra,  with  the  courage  of  his  high  humanitarian  convictions,  dis- 
played, until  the  very  end,  the  greatest  energy  in  his  efforts  to  have  the  Confer- 
ence come  to  a  decision  in  this  respect.  Now  that  we  may  almost  say  that  the 
goal  has  been  reached,  my  thought  turns  with  deep  emotion  to  his  revered 
memory.     (Unanimous  and  prolonged  applause.) 

The  meeting  adjourns  at  5  o'clock. 

[354] 
Annex  A 

REGULATIONS    CONCERNING   THE    BOMBARDMENT    BY    NAVAL 
FORCES  IN  TIME  OF  WAR 

Report  to  the  Commission  * 

The  first  subcommission  of  the  Third  Commission  was  assigned  two  of 
the  questions  devolving  upon  this  Commission  which  were  among  the  subjects 
appearing  upon  the  program  communicated  to  the  Powers  by  the  Imperial  Rus- 
sian Government,  that  is  to  say : 

1  Annex  B  to  this  day's  minutes. 
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'Seethe  text  submitted  to  the  Conference,  vol.  i,  pp.  118-119  [118-119]  For  the  vote 
upon  the  whole  draft,  see  vol.  j,  p.  87  [90]. 

'The  report  was  presented  by  a  committee  of  examination  created  by  the  first  sub- 
commission  and  presided  over  by  his  Excellency  Mr.  Hagerup  (Norway),  president  of 
that  subcommission.  The  committee  was  composed  of  the  following  members:  Rear 
Admiral   Siegel   (Germany),  Rear  Admiral   Sperry    (United  States),  Rear  Admiral  Haus 
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1.  Laying  of  mines. 

2.  Bombardment  by  naval  forces  of  ports,  towns  and  villages. 
Although  the  first  of  these  questions  was  taken  up  first,  the  subcommission 

has  at  last  arrived  at  conclusions  respecting  the  second  which  are  susceptible  of 
being  submitted  to  the  vote  of  the  Commission ;  by  rendering  an  immediate 
report  thereupon,  it  is  its  intention  to  make  it  possible  for  the  two  questions 
to  be  treated  separately.  In  the  meantime  the  subcommission  will  continue  to 
study  the  question  of  mines,  upon  which  it  hopes  to  shortly  obtain  equally  satis- 
factory results. 


The  question  of  the  bombardment  of  ports,  towns  and  villages  by  naval 
forces  incidentally  engaged  the  attention  of  the  First  Peace  Conference.  The 
Conference  did  not  succeed  in  disposing  of  it  in  a  positive  manner  but  instead 
passed,  by  an  almost  unanimous  vote  of  the  Powers  there  represented,  a  resolu- 
tion which  appears  in  the  Final  Act  of  1899  and  reads  as  follows: 

The  Conference  utters  the  vceu  that  the  proposal  to  settle  the  question 
of  the  bombardment  of  ports,  towns  and  villages  by  a  naval  force  may  be 
referred  to  a  subsequent  conference  for  consideration. 

Indeed,  as  his  Excellency  the  first  plenipotentiary  of  Belgium  has  rightly 
reminded  the  Third  Commission,  the  very  useful  codification  of  the  laws 
[355]-  and  customs  of  war  on  land  by  the  First  Conference  on  the  basis  already 
prepared  in  1874  by  the  resolutions  of  the  Conference  of  Brussels  would 
appear  incomplete  if  there  were  not  also  settled  the  question  of  bombard- 
ment by  naval  forces  of  ports,  towns  and  villages;  a  question  so  intimately 
connected  with  the  one  settled  by  the  Regulations  of  1899  on  the  subject  of 
bombardment  by  land  forces  of  undefended  towns,  villages  and  habitations. 

Without  ignoring  the  differences  which  may  exist  in  respect  of  bombard- 
ment between  war  on  land  and  naval  war,  it  cannot  be  denied  that  when  bom- 
bardment is  directed  by  naval  forces  against  the  land  the  operation  is  not  a 
purely  naval  one.  Whatever  it  may  be,  the  fundamental  principles  ruling  bom- 
bardment by  land  forces  of  undefended  towns,  villages  and  habitations  should, 
it  seems,  be  equally  applied  to  bombardment  of  such  ports,  towns,  villages,  etc., 
by  belligerent  naval  forces,  since  the  same  reasons  which  dictated  the  prohibi- 
tion laid  down  in  Articles  25  et  seq.  of  the  Regulations  mentioned  exist  also 
here  in  nearly  their  full  force.  It  is  necessary  to  limit  the  means  that  bellig- 
erents may  employ  to  injure  their  enemy  in  a  degree  corresponding  with  the 
exigencies  of  modern  warfare. 

Apparently,  considerations  of  this  kind  led  the  Institute  of  International 
Law,  when  it  considered  the  question  of  bombardment  of  undefended  towns  by 
naval  forces  at  its  session  in  Venice,  to  apply  to  it,  in  principle,  the  provisions 

(Austria-Hungary),  his  Excellency  Mr.  van  den  Heuvel  (Belgium),  Colonel  Ting  (China), 
Rear  Admiral  Scheller  (Denmark),  Captain  Chacon  (Spain),  Rear  Admiral  Arago  and 
Captain  Lacaze  (France!,  Captain  Ottley  (Great  Britain),  Professor  Georgios  Streit, 
reporter  (Greece),  his  Excellency  Mr.  Pierre  Hudicourt  (Haiti),  his  Excellency  Count 
Tornielli  and  Captain  Castiglia  (Italy),  Rear  Admiral  Hayao  Shimamura  (Japan), 
his  Excellency  Vice  Admiral  Roell  (Netherlands),  Captain  Sturdza  (Roumania),  Captain 
Behr  (Russia),  his  Excellency  Mr.  Hammarskjold  and  Captain  G.  af  Klint  (Sweden), 
and  his   Excellency  Vice  Admiral   Mehemed  Pasha    (Turkey). 
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on  bombardment  voted  by  the  Institute  in  its  regulations  concerning  war  on 
land.  This  is  seen  in  the  very  form  given  by  the  Institute  to  its  Venice  resolu- 
tions on  bombardment,  for  it  contented  itself  with  referring  to  the  provisions 
contained  in  its  regulations  concerning  war  on  land,  and  merely  added  thereto 
some  special  rules  that  seemed  requisite  to  give  a  certain  latitude  demanded  by 
the  needs  of  naval  warfare. 

It  is  also  this  same  fundamental  idea  that  seemed  to  inspire  the  proposals 
submitted  to  the  subcommission  by  different  delegations,  all  of  which  remind 
us  of  the  analogies  existing  between  the  two  cases. 

The  proposals  presented  to  the  subcommission  are  five  in  number — one 
each  from  the  United  States,  Spain,  Italy,  Netherlands,  and  Russia.1  The  last 
four  are  grafted  on  the  proposal  of  the  delegation  of  the  United  States,  itself 
borrowed  from  the  Naval  Code  of  the  United  States  of  1900;  they  all  have 
one  common  point  of  departure.  It  consequently  seemed  possible  and  useful 
to  combine  these  different  proposals  into  a  single  text  to  be  submitted  in  the 
name  of  all  the  above-mentioned  delegations  to  the  consideration  of  the  sub- 
commission.  His  Excellency  Count  Tornielli  took  the  initiative  in  thus 
greatly  facilitating  the  special  business  of  the  subcommission;  and  in  the  two 
meetings  at  which  he  presided,  to  which  the  members  of  the  bureau  of  the  sub- 
commission  2  were  invited  besides  the  representatives  designated  for  this  pur- 
pose by  the  delegations  which  had  drawn  up  the  proposals,  a  single  text  was 
agreed  upon  to  serve  as  a  basis  for  the  deliberations  of  the  subcommission. 

This  combined  project,  which  was  presented  in  the  name  of  the  five  delega- 
tions,3 was  discussed  as  a  whole  and  in  detail  by  the  subcommission,  which 
adopted  most  of  it  unanimously  and  made  no  very  considerable  changes  in  its 
substance.  The  duty  of  the  final  drafting  and  coordination  of  the  texts 
[356]  into  one  project  was  entrusted  to  a  committee  of  examination  composed 
of  the  bureaus  of  the  Third  Commission  and  the  subcommission,  as  well 
as  the  naval  delegates  of  the  Powers  that  had  submitted  proposals  or  amend- 
ments or  that  desired  to  be  represented.  This  work,  which  appears  at  the  end 
of  the  present  report,  was  submitted  by  the  first  subcommission  to  the  approval 
of  the  Third  Commission. 

II 

In  conformity  with  the  suggestions  made  by  his  Excellency  Mr.  Tchary- 
kow,  the  provisions  voted  were  separated  into  two  chapters — one  containing  the 
general  rules  applicable  to  every  bombardment,  the  other  dealing  with  the  pro- 
hibition of  bombardment  of  undefended  ports,  towns,  villages,  etc.,  as  well  as 
with  the  exceptions  which  this  prohibition  carries  in  naval  war.  But  we  thought 
it  best  to  commence  with  this  second  chapter,  thus  inverting  the  order  in  the 
combined  project,  in  order  that  we  might  be  able  to  place  at  the  beginning 
Article  4  of  the  combined  project  which  enunciates  the  ruling  principle  of  this 
whole  subject. 

The  first  article  of  the  project  which  we  have  the  honor  to  submit  to  you 

'  Annexes   1-5. 

3  Thus  the  following  attended  these  meetings:  Rear  Admiral  Sperrv  (United  States), 
his  Excellency  Mr.  de  Villa  Urrutia  (Spain),  Mr.  Guido  Fusinato  (Italy),  his  Excel- 
lency General  Jonkheer  den  Beer  Poortugael  (Netherlands),  his  Excellency  Mr.  Tcharykow 
(Russia),  and  in  addition  his  Excellency  Mr  Hagerup  (Norway),  his  Excellency  Mr.  van 
den  Heuvel  (Belgium),  Mr.  Georgios  Streit  (Greece). 

*  Annex  6. 
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corresponds  in  its  first  paragraph  to  Article  25  of  the  Regulations  of  1899 
respecting  the  laws  and  customs  of  war  on  land;  it  extends  to  naval  forces  the 
prohibition  against  bombardment  of  undefended  ports,  towns,  villages,  dwell- 
ings, or  buildings.  We  did  not  think  it  best  to  specify,  as  did  the  original  propo- 
sitions of  the  United  States  and  Netherlands,1  that  the  prohibition  relates  to 
undefended  "  and  unfortified  "  towns,  etc.  In  the  first  place,  it  should  be  firmly 
established  that  the  existence  of  fortifications  does  not  of  itself  suffice  to  permit 
the  bombardment  of  the  place  fortified  if  the  fortifications  are  not  defended ;  and, 
secondly,  every  legitimate  anxiety  seems  to  be  swept  away  by  the  provision  of 
Article  2  which,  even  in  the  case  of  undefended  towns,  etc.,  concedes  the  pos- 
sibility of  directing  a  bombardment  against  them  for  the  purpose  of  destroying 
by  cannon  fire,  under  certain  conditions,  military  works,  or  military  or  naval 
establishments,  and  consequently  any  fortifications. 

With  respect  to  the  meaning  of  "  undefended  " — and  the  attention  of  the 
subcommission  was  particularly  drawn  to  this  point  by  his  Excellency  Genera^ 
Jonkheer  den  Beer  Poortugael  and  Captain  Burlamaqui,  who  considered 
especially  the  case  of  a  town  defended  only  on  the  side  of  the  sea — we  believed 
that  we  should  refrain  from  formulating  a  definition  in  the  text  itself  of  the 
project,  in  view  of  the  difficulty  of  defining  precisely  this  purely  negative  idea. 
The  identical  wording  of  the  Regulations  on  war  on  land,  we  may  add,  has  not 
given  rise  to  controversy  on  this  head.  But  the  subcommission  expressly 
referred  to  the  explanations  given  in  the  meeting  of  July  18  of  the  first  sub- 
commission  of  the  Third  Commission,  in  order  that  they  may  serve  as  an  inter- 
pretation of  its  text.  His  Excellency  General  den  Beer  Poortugael  drew  a 
particular  distinction  between  the  defense  of  a  coast  and  the  defense  of  a  town 
situated  near  the  coast.  The  defense  of  the  coast  might  necessitate  firing  on 
the  instruments  themselves  of  such  defense,  but  a  right  of  bombarding  the 
town  which  the  defense  of  the  coast  might  indirectly  serve,  unless  the  town 
itself  were  defended,  should  not  be  granted. 

Another  question  along  the  same  line  was  examined.  It  was  common  to 
the  two  topics  assigned  to  this  subcommission,  and  was  settled  by  the  technical 
committee  charged  with  the  final  drafting  of  the  regulations  concerning  the 
laying  of  mines.  The  question  was  whether  a  town  should  be  considered  as 
defended  in  the  sense  of  paragraph  1  by  the  sole  fact  that  automatic 
[357]  submarine  contact  mines  are  anchored  off  its  harbor.  It  seemed  that  the 
question  should  receive  a  negative  answer,  as  the  sole  fact  of  the  exist- 
ence of  automatic  contact  mines  before  a  place  could  not  justify  a  bombardment 
of  that  place.  Nevertheless,  there  was  some  hesitation  as  to  the  phrasing  to 
give  this  particular  idea,  and  some  members  of  the  committee  expressed  reserva- 
tions with  respect  to  the  text  adopted  as  well  as  to  the  usefulness  of  a  declara- 
tion on  this  subject.  The  majority  of  the  committee  believed  that  this  point 
should  be  expressly  mentioned,  and  there  was  unanimous  agreement  that  the 
most  natural  place  for  the  stipulation  was  in  the  provisions  concerning  the  bom- 
bardment of  undefended  places.     Hence  paragraph  2  of  Article  1. 

Article  2  is  so  closely  related  to  the  provision  of  Article  1,  as  is  also 
apparent  from  the  use  of  the  word  "  however,"  which  connects  it  therewith,  that 
a  union  of  the  two  articles  into  one  was  thought  of.  After  mature  reflection  the 
committee  of  examination  decided  otherwise,  in  order  that  the  principle  laid  down 

1  Annexes  1  and  4. 
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in  the  first  article  might  receive  the  greater  prominence  unfettered  with  any  sub- 
sidiary consideration. 

The  first  exception  to  this  principle  is  dealt  with  in  Article  2.  It  seems  to 
be  necessary  owing  to  the  special  needs  of  naval  warfare.  Indeed,  whilst  in 
land  warfare  the  belligerent  will  have  the  opportunity  of  taking  possession  of 
an  undefended  place  and,  without  having  recourse  to  bombardment,  of  proceed- 
ing to  any  destruction  there  that  may  serve  his  military  operations,  the  com- 
mander of  naval  forces  will  sometimes  be  obliged,  under  certain  conditions,  to 
destroy  with  artillery,  if  all  other  means  are  lacking,  enemy  structures  serving 
military  ends,  when  he  has  not  at  his  disposal  a  sufficient  landing  force  or  when 
he  is  obliged  to  withdraw  speedily ;  likewise,  he  will  perhaps  find  himself  under 
the  necessity  of  destroying  with  artillery  in  analogous  situations  hostile  war- 
ships found  in  a  port,  even  in  the  case  where  these  war-ships  would  not  be  of 
service  in  defending  the  town  and  when,  too,  the  town  is  not  defended. 

On  the  principle  of  this  first  exception  everybody  was  agreed.  They  also 
ended  by  unanimously  recognizing  that  there  should  be  added  to  the  structures 
which  may  be  destroyed  by  bombardment  when  circumstances  required,  "  plant " 
which  can  be  utilized  for  the  needs  of  the  hostile  fleet  or  army  (for  example, 
railway  tracks  or  floating-docks).  The  broader  proposal  to  add  also  "  supplies  " 
(for  example,  coal  stacks)  was  withdrawn  by  its  author,  as  the  expression 
"  war  materiel,"  contained  in  this  article,  satisfied  him  and  as  the  objection  was 
advanced  in  several  quarters  that  such  an  amendment  would  have  too  broad  a 
range  and  might  jeopardize  the  real  meaning  of  the  prohibition. 

But  the  subcommission  was  unable  to  reach  an  agreement,  and  attempts  in 
this  direction  in  the  committee  of  examination  were  equally  fruitless  with  regard 
to  the  conditions  under  which  a  commander  of  naval  forces  before  an  unde- 
fended place  might  proceed  to  destroy  with  artillery  military  establishments, 
etc.,  in  the  absence,  of  course,  of  other  less  dangerous  means  of  which  he  could 
avail  himself. 

Whilst  the  majority  of  the  subcommission  was  of  opinion  that  a  bombard- 
ment to  effect  such  a  destruction  must  not  take  place  until  after  a  formal  sum- 
mons to  the  local  authorities  and  only  in  the  case  when,  after  the  expiration  of 
a  reasonable  time  of  waiting,  those  authorities  refuse  themselves  to  destroy  the 
works,  etc.,  enumerated  in  Article  2 — the  military  exigencies  not  exceeding 
these  limits — several  technical  delegates  advanced  serious  objections  to  the 
restrictions  imposed  on  belligerent  operations.  They  pointed  out  the  pos- 
[358]  sibility  that  a  naval  force  might  have  to  act  immediately,  lacking  the  time 
to  give  a  previous  summons  or  to  wait  until  a  reasonable  time  had 
passed  for  the  local  authorities  to  comply  with  the  demands  of  the  naval  com- 
mander. Particularly,  it  was  said,  the  commander  of  the  naval  force  should, 
if  necessary,  be  in  a  position  to  attack  immediately,  with  artillery,  vessels  in 
the  roadstead,  in  order  to  prevent  their  joining  a  hostile  fleet  which  might  be  in 
the  neighborhood,  if  there  were  any  danger  of  their  so  doing. 

The  vote  upon  this  controversy  was  twenty-one  votes  in  favor  of  the  text 
presented  in  the  combined  project,  and  six  votes  in  favor  of  the  amendment 
proposed  by  the  delegation  of  Great  Britain  and  approved  by  the  delegations  of 
France  and  Japan,  which  provides  that :  "  nevertheless,  these  ports,  towns,  vil- 
lages, dwellings  or  buildings  cannot  be  considered  as  protected  from  involuntary 
damages  which  might  result  to  them  from  the  destruction  of  military  works, 
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military  or  naval  establishments,  depots  of  arms  or  war  materiel,  workshops 
utilized  for  the  needs  of  the  hostile  fleet  or  army,  or  ships  of  war  in  the  harbor." 
There  was  one  abstention.  Seventeen  States  did  not  respond  to  the  call.  After 
the  closing  of  the  debates  before  the  committee  of  examination,  the  French 
delegation  presented  a  new  text  to  be  substituted  for  paragraph  1  of  Article  2 
as  adopted  by  the  subcommission.  It  is,  perhaps,  calculated  to  reconcile  the 
opposing  views  which,  as  we  have  just  said,  manifested  themselves  in  the  sub- 
commission.  It  is  for  the  Commission  to  decide  upon  this  subject. 
The  new  French  proposition  is  thus  worded : * 

Military  works,  military  or  naval  establishments,  depots  of  arms  or 
war  materiel,  workshops  or  plant  which  could  be  utilized  for  the  needs  of 
the  hostile  fleet  or  army,  and  the  ships  of  war  in  the  harbor,  are  not  included 
in  this  prohibition ;  these  the  commander  of  a  naval  force  may  destroy  with 
artillery,  after  a  summons  followed  by  a  reasonable  time  of  waiting,  if  all 
other  means  are  impossible,  and  when  the  local  authorities  have  not  them- 
selves destroyed  them  within  the  time  fixed. 

If  for  imperative  military  reasons  immediate  action  is  necessary,  and 
no  delay  can  be  allowed  the  enemy,  it  is  understood  that  the  prohibition  to 
bombard  the  undefended  town  holds  good,  as  in  the  preceding  case,  and 
then  the  commander  shall  take  all  due  measures  in  order  that  the  town  may 
suffer  as  little  harm  as  possible. 

On  the  contrary,  there  was  no  debate  upon  the  second  paragraph  of  Article 
2;  it  was  not  contested  that  in  exceptional  cases,  covered  by  paragraph  1,  the 
fire  may  be  aimed  exclusively  at  the  points  therein  mentioned;  but  it  is  not  less 
true  that  any  damage  that  is  unavoidable,  and  this  is  a  proper  qualification, 
caused  by  the  bombardment  outside  those  limits,  will  be  borne  by  the  inhabitants 
of  the  bombarded  towns,  the  commander  of  the  naval  forces  incurring  no 
responsibility  therefor. 

Article  3  states  the  second  exception  to  the  prohibition  contained  in 
Article  1.  Although  it  appeared  in  the  combined  text,  his  Excellency  Count 
Tornielli  felt  obliged  to  say  at  the  beginning  of  the  discussion  that  the  initia- 
tive of  this  proposal  was  not  due  to  the  Italian  delegation.  The  delegation  of 
Belgium  for  its  part  likewise  repudiated  this  article,  which  it  desired  to  see 
disappear  entirely,  without,  however,  making  any  motion  to  that  end.  More- 
over, the  debates  did  not  bear  on  the  existence  itself  of  this  exception,  which 
seemed  to  be  considered  as  a  necessary  concession  to  the  necessities  of  naval 
war,  as  naval  forces  are  often  obliged  to  procure  by  means  of  requisitions 
[359]  provisions  and  supplies  that  they  cannot  do  without.  Stress  was  laid 
on  the  question,  what  should  be  the  extent  of  the  requisitions  permitted. 
On  this  point  the  Spanish  delegation  had  asked  with  regard  to  the  proposal  of 
the  United  States,  which  spoke  of  reasonable  requisitions,  that  definition  be 
given  of  requisitions  that  should  be  considered  as  reasonable  and  a  refusal 
of  which  would  render  towns,  etc.,  liable  to  bombardment.2  The  delegation  of 
Spain  proposed  at  the  same  time  that  these  requisitions  should  be  limited  to  the 
necessary  materials  and  supplies  that  ships  of  belligerent  Powers  might  right- 
fully procure  in  a  neutral  port.  Likewise,  his  Excellency  Vice  Admiral 
Mehemed  Pasha,  in  the  name  of  the  Ottoman  delegation,  asked  for  the  addi- 

1  Annex  7. 
*  Annex  2. 
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tion  of  a  paragraph  specifying  that  "  the  commander  of  naval  forces  should  not 
have  recourse  to  bombardment  if  it  is  proved  that  the  ports,  towns,  villages, 
and  dwellings  in  question  are  not  in  a  position  to  furnish  provisions  or  other 
supplies  necessary  for  the  immediate  use  of  the  naval  force  present."  His 
Excellency  Count  Tornielli  having  proposed  to  restrict  requisitions  to  such 
as  are  "  in  proportion  to  the  local  resources,"  and  his  Excellency  the  first 
delegate  of  Belgium  having  suggested  that  there  would  be  still  other  provisions 
drawn  from  the  Regulations  respecting  the  laws  and  customs  of  war  on  land 
that  should  be  applied  to  the  requisitions  that  naval  forces  might  claim,  the 
subcommission,  while  not  deeming  itself  competent  to  regulate  ex  professo 
the  question  of  requisitions  for  naval  war  in  general,  decided  to  leave  to  the 
committee  of  examination  the  task  of  setting  forth  the  common  idea  expressed 
in  the  propositions  and  amendments  which  we  have  just  mentioned  to  you ;  that 
is  to  say,  the  established  rules  regarding  requisitions  in  war  on  land  are  equally 
applicable  to  requisitions,  the  refusal  of  which  might  lead  to  a  legal  bombard- 
ment by  naval  forces. 

Hence  the  addition  of  the  second  paragraph  of  Article  4,  which  will  be 
combined  with  the  text  of  the  first  paragraph,  decreeing  that  the  furnishing  of 
provisions  or  supplies  ought  to  correspond  to  the  immediate  needs  of  the  naval 
forces  present.  Thus  the  amount  of  requisitions  permitted  to  naval  forces 
appears  sufficiently  well-defined,  and  the  analogous  application  of  Article  52  of 
the  above-mentioned  Regulations  also  makes  it  clear  that  payments  shall,  as  a 
matter  of  course,  be  made  as  soon  as  possible,  in  cash ;  if  not,  they  shall  be 
vouched  for  by  receipts.  It  is  likewise  agreed  that  the  requisitions  shall  not 
impose  upon  the  populations  the  obligation  to  take  part  in  the  operations  of 
war  against  their  own  country. 

Article  4  was  accepted  without  discussion. 

It  corresponds  in  a  way  to  the  last  paragraph  of  the  original  proposals  of 
the  United  States  and  the  Netherlands,1  according  to  which  bombardment  for 
non-payment  of  a  ransom  is  forbidden.  In  the  preparatory  committee  it  was 
agreed  to  omit  this  clause,  which,  contrary  to  the  views  of  the  authors  of  the 
proposals  mentioned,  was  believed  to  suggest  that  a  demand  for  ransom  is  not 
prohibited  in  principle.  It  was  therefore  preferred  to  make  no  allusion  to 
ransom  and  to  forbid  a  bombardment  for  the  purpose  of  obtaining  money  con- 
tributions, a  prohibition  which  also  precludes  a  fortiori  bombardment  for  non- 
payment of  a  ransom.  Nevertheless,  even  this  allusion  to  money  contributions 
is  not  intended,  according  to  the  explanations  given  in  the  subcommission,  to 
give  naval  forces  a  right  to  demand  such  contributions.  On  the  contrary,  this 
question  was  left  open  as  not  being  cognizable  by  the  Third  Commission.  The 
subcommission  only  desired  to  lay  it  down  that  even  in  a  case  where  money 
contributions  might  be  required,  a  bombardment  undertaken  with  the  design  of 
imposing  them  by  force  should  not  be  permitted. 

[360]  III 

The  articles  of  the  second  chapter  are  applicable  to  every  bombardment, 
and  correspond  to  the  provisions  contained  in  Articles  26  to  28  of  the  Regula- 
tions respecting  the  laws  and  customs  of  war  on  land  adopted  by  the  First  Con- 

1  Annexes  1  and  4. 
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ference.  The  Commission  thought  it  should  reproduce  these,  so  that  the  whole 
matter  would  be  regulated  in  the  project  submitted  to  the  Conference.  At  the 
same  time,  advantage  was  taken  of  the  opportunity  to  define  and  supplement 
in  certain  particulars  the  general  rules  on  bombardment  when  undertaken  by 
naval  forces. 

Thus,  with  respect  to  Article  5,  besides  a  small  addition  accepted  on  the 
motion  of  the  Greek  delegation  with  the  object  of  assuring  historic  monuments 
the  protection  due  them  in  case  of  bombardment,  a  provision  was  added  at  the 
end  on  the  subject  of  the  signs  with  which  the  inhabitants  shall  mark  the  build- 
ings, etc.,  that  should  be  spared.  In  view  of  the  difficulty  that  may  lie,  in  case 
of  bombardment  by  naval  forces,  in  the  way  of  a  previous  notification  on  the 
part  of  the  inhabitants  of  the  signs  which  they  are  going  to  use  to  mark  the 
protected  buildings,  it  seemed  that  the  corresponding  provision  of  the  Regula- 
tions on  land  warfare  ought  to  be  supplemented  in  the  project  before  us. 

The  request  that  an  understanding  be  reached  on  this  point  in  order  to  fix 
in  advance  and  once  for  all  the  sign  to  be  used,  was  made  by  the  delegation  of 
Russia  and  supported  by  his  Excellency  Count  Tornielli,  who  had  already  filed 
a  similar  proposal  with  the  preparatory  committee.  As  no  objection  was  raised 
in  the  Commission,  the  question  was  referred  to  the  committee  of  examination. 
But  there  a  difference  of  opinion  arose:  some  members,  especially  the  represen- 
tatives of  the  United  States  and  Japan,  were  averse  to  deciding  in  advance  upon 
a  distinctive  sign;  they  said  that  there  could  not  be  any  one  sign  that  could  be 
used  and  be  recognizable  in  all  cases ;  that  a  sign  fixed  upon  in  advance  might 
not  be  found  at  hand  at  a  given  time  by  the  inhabitants,  who  would  then  see 
themselves  deprived  of  the  means  of  marking  buildings  for  protection;  and 
that  abuses  would  be  possible,  as  has  happened  with  the  distinctive  sign  of  the 
Geneva  Convention. 

The  majority  of  the  subcommission  (14  votes  against  3)  did  not  take  this 
view.  If,  for  bombardment  by  naval  forces,  it  was  needful,  in  order  to  avoid 
delays  prejudicial  to  the  fleet,  not  to  admit  the  necessity  of  a  previous  notifica- 
tion by  the  inhabitants  as  to  the  sign  that  they  would  employ,  it  seemed  indis- 
pensable that  this  sign  be  fixed  for  all  time.  With  the  sign  once  settled  upon, 
the  inhabitants  of  towns  liable  to  bombardment  from  the  sea  would  certainly 
not  fail  to  make  timely  provision,  and  the  fault  would  be  theirs  if  they  did  not 
take  steps  to  that  end.  As  to  abuses,  these  might  happen  to  any  sign.  It  was 
therefore  decided  that  a  small  committee  composed  of  Vice  Admiral  Arago, 
Captain  Castiglia,  and  Captain  Behr  should  devise  a  distinctive  sign  that  can 
be  easily  used  in  all  circumstances  and  is  adapted  for  being  visible  anywhere 
and  for  being  lighted  up  at  night.  The  formula  proposed  by  the  committee  is 
to  be  found  at  the  end  of  Article  5. 

The  committee  also  took  care  to  explain  "  that  the  number  and  the  disposi- 
tion of  the  panels  on  each  building  to  be  protected  would  be  determined  by  the 
requirement  of  rendering  them  easily  visible  from  any  one  of  the  directions 
whence  they  might  be  struck  by  the  artillery  of  enemy  vessels." 

Article  6  owes  its  present  form  to  a  wording  adopted  by  the  committee  of 

examination  on  the  basis  of  the  discussion  that  took  place  in  the  subcommission 

in  consequence  of  an  argument  delivered  by  Captain  Ottley  and  supported  by 

the  Japanese   delegation.     It   was   said  that  the   rule  under  which   the 

[361]  commander  of  naval  forces  should  in  all  circumstances  do  his  utmost  to 


THIRD  MEETING,  AUGUST  8,  1907 :  ANNEX  A  363 

warn  the  authorities  before  commencing  a  bombardment  was  too  stringent 
and  might  in  some  cases  place  the  naval  forces  at  a  disadvantage.  There  might 
be  circumstances  in  which  the  admiral's  duty  will  require  him  to  destroy  as 
speedily  as  possible  an  enemy  fortress  or  arsenal,  and  the  success  of  such  opera- 
tions might  be  endangered  by  an  obligation  to  give  a  previous  warning.  But 
it  was  unanimously  recognized  that  only  an  exceptional  military  situation 
should  free  the  admiral  from  this  obligation.  It  was  with  this  understanding 
that  the  principle  of  the  proposal  made  by  his  Excellency  the  first  delegate  of 
Roumania  and  amended  by  Rear  Admiral  Siegel  was  accepted  by  the  Com- 
mission, which  charged  the  committee  of  examination  to  find  a  formula  embody- 
ing with  the  rule  laid  down  in  Article  6  an  exception  for  cases  where  the  mili- 
tary situation  does  not  permit  of  a  previous  warning. 

Finally,  Article  7  is  merely  a  repetition  of  Article  28  of  the  Regulations 
on  land  warfare.  The  transposition  of  the  word  "  even,"  proposed  by  Mr. 
Renault,  is  only  a  change  in  phrasing. 

Such,  gentlemen,  is  the  project  which  is  presented  by  the  subcommission 
for  the  approval  of  the  Commission,  in  the  form  which  was  given  to  it  by  the 
committee  of  examination.  As  it  appears  from  all  the  foregoing,  outside  of 
the  above-mentjoned  hesitancy  regarding  paragraph  2  of  Article  1,  there  were 
but  two  provisions  among  those  submitted  for  your  approval  which  in  the  sub- 
commission  were  accepted  by  only  a  majority  vote,  on  the  subject  of  which  it 
will  be  necessary  for  the  Commission  to  arrive  at  conclusions  looking  toward  a 
unanimous  vote,  viz.: 

1.  The  question  of  the  necessary  summons  to  the  inhabitants,  with  a  rea- 
sonable time  limit,  to  themselves  proceed  to  the  destruction  of  military  works, 
etc.  (Article  2) ;  and 

2.  The  question  of  the  ruling  regarding  visible  signs  indicating  edifices, 
etc.,  rendered  immune  by  Article  5. 

It  only  remains  for  your  reporter,  who  appeals  to  your  indulgence,  to 
heartily  express  his  most  sincere  gratitude  for  the  high  mark  of  confidence 
which  the  Commission  has  been  good  enough  to  bestow  upon  him  by  entrusting 
him  with  the  report  of  the  subcommission  on  this  delicate  matter. 


364 


THIRD  COMMISSION 


[362] 
Annex  B 

TEXTS  SUBMITTED  TO  THE  DELIBERATIONS  OF  THE  COMMIS- 
SION RESPECTING  BOMBARDMENT  BY  NAVAL  FORCES 


Text  Adopted  by  the  Com- 
mittee of  Examination  (See 
Report) 


Amendment  Presented  by  the 
French  Delegation  after 
the  Close  of  the  Debates 
in  Committee  of  Examina- 
tion 


Chapter  I 

The  bombardment  of  unde- 
fended ports,  towns,  villages, 
etc. 

Article  1 

It  is  forbidden  to  bombard 
by  naval  forces  undefended 
ports,  towns,  villages,  dwell 
ings  or  buildings. 

A  town  is  not  considered  de- 
fended by  the  sole  fact  that 
submarine  mines  are  anchored 
off  the  harbor. 

Article  2 

However,    when    the    neces 
sities    of     military    operations 
require  the  destruction  of  mili- 
tary  works,   military   or  naval 
establishments,  depots  of  arms 
or  of  war  materiel,  workshops 
or  plant  which  could  be   util 
ized     for    the    needs    of    the 
hostile   fleet   or   army,   or  war 
vessels  in  the  harbor,  the  com 
mander  of  the  naval  force  may 
himself    proceed    to    said    de 
struction   with   artillery,   if   all 
other    means    are    impossible, 
and    if    the    local    authorities 
have,    after    formal    summons 
and  after  the  expiration   of  a 
reasonable  time  of  waiting,  re 
fused  to  satisfy  these  require- 
ments. 


Formulas  Presented  by  the 
Delegation  of  Belgium 
after  the  Close  of  the 
Debates  in  the  Committee 
of  Examination 


Article  2 

Military  works,  military  or 
naval  establishments,  depots 
of  arms  or  war  materiel,  work- 
shops or  plant  which  could  be 
utilized  for  the  needs  of  the 
hostile  fleet  or  army,  and  the 
ships  of  war  in  the  harbor 
are  not,  however,  included  in 
this  prohibition ;  these  the 
commander  of  a  naval  force 
may  destroy  with  artillery, 
after  a  summons  followed  by  a 
reasonable  time  of  waiting,  if 
M  other  means  are  impossible, 
and  when  the  local  authorities 
have  not  themselves  destroyed 
them  within  the  time  fixed. 

If  for  imperative  military 
reasons  immediate  action  is 
necessary,  and  no  delay  can  be 


Article  2 

However,  when  the  necessi- 
ties of  military  operations  re- 
quire the  destruction  of  mili- 
tary works  .  .  .  and  when  the 
local  authorities,  warned  by  a 
formal  summons,  shall  not 
have  effected  this  destruction 
within  a  reasonable  time,  the 
commander  of  the  naval  forces 
may  proceed  therewith,  even 
with  artillery,  if  it  is  impos- 
sible to  have  recourse  to  other 
means. 

He  incurs  no  responsibility 
for  any  unavoidable  damage 
which  may  be  caused  by  a 
bombardment  under  such  cir- 
cumstances. 


THIRD  MEETING,  AUGUST  8,  1907:  ANNEX  B 


365 


Text  Adopted  by  the  Commit- 
tee of  Examination  (See 
Report) 


Under  such  circumstances 
the  ports,  towns,  and  villages 
dwellings  or  buildings  are  liable 
for  any  unavoidable  damages 
resulting  from  bombardment. 


Article  3 

Bombardment  of  ports,  towns, 
villages,  dwellings  or  buildings 
is  admissible,  after  notice  is 
given,  when  the  furnishing  of 
food  or  necessary  supplies  for 
the  immediate  needs  of 
[363]  the  naval  force  present, 
after  a  formal  sum 
mons  given  to  the  local  au 
thorities,  is  refused. 

The  provisions  contained  in 
Article  52  of  the  Regulations 
respecting  laws  and  customs 
of  war  on  land  have  an  analo 
gous  application  as  to  the 
requisitions  mentioned  in  para- 
graph  1. 


Article  4 

Bombardment  of  undefended 
ports,  towns,  villages,  dwellings 
or  buildings  for  non-payment 
of  a  money  contribution  is  pro- 
hibited. 

Chapter  II 

General  provisions 

Article  5 

In  bombardments  by  naval 
forces  all  the  necessary  meas 
ures  must  be  taken  by  the  com- 
mander to  spare  as  far  as  pos 


Amendment  Presented  by  the 
French  Delegation  after 
the  Close  of  the  Debates 
in  Committee  of  Examina- 
tion 

allowed  the  enemy,  it  is  under- 
stood that  the  prohibition  to 
bombard  the  undefended  town 
holds  good,  as  in  the  preceding 
case,  and  then  the  commander 
shall  take  all  due  measures  in 
order  that  the  town  may  suf- 
fer as  little  harm  as  possible 


Formulas  Presented  by  the 
Delegation  of  Belgium 
after  the  Close  of  the 
Debates  in  the  Committee 
of  Examination 


Article  3 

After  due  notice  has  been 
given,  the  bombardment  of 
undefended  ports,  towns,  vil- 
lages, dwellings  or  buildings 
may  be  commenced,  if  the 
local  authorities,  after  a  for- 
mal summons  has  been  made 
to  them,  decline  to  comply 
with  requisitions  for  provi- 
sions or  supplies  necessary 
for  the  immediate  use  of  the 
naval  force  befcre  the  place 
in  question. 

The  extent  of  these  requisi- 
tions and  the  conditions  upon 
which  they  may  be  made  are 
regulated  by  the  analogous  ap- 
plication of  Article  52  of  the 
Regulations  respecting  the  laws 
and  customs  of  war  on  land. 

Article  4 

The  bombardment  of  unde- 
fended ports,  towns,  villages, 
dwellings  or  buildings  for  the 
non-payment  of  money  con- 
tributions is  forbidden. 
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Text  Adopted  by  the  Commit 
tee  of  Examination  (See 
Report) 


sible  historic  monuments,  sacred 
edifices,  buildings  used  for  ar 
tistic,  scientific,  or  charitable 
purposes,  hospitals  and  places 
where  the  sick  or  wounded  are 
collected,  on  the  understanding 
that  they  are  not  used  at  the 
same  time  for  military  pur 
poses. 

It  is  the  duty  of  the  inhabi 
tants  to  indicate  such  monu- 
ments, edifices,  or  places  by 
visible  signs,  which  shall  con 
sist  of  large  rectangular 
panels,  made  of  wood  or  of 
cloth,  divided  diagonally  into 
two  colored  triangular  por- 
tions— the  upper  portion  black, 
the    lower   portion    white. 

Article  6 

The  commander  of  the  attack- 
ing naval  forces  before  com- 
mencing bombardment  must 
do  his  utmost  to  warn  the  au- 
thorities, if  the  military  situ- 
ation permits. 

Article  7 

It  is  forbidden  to  give  over 
to  pillage  a  town  or  place  even 
when  taken  by  storm. 


Amendment  Presented  by  the 
French  Delegation  after 
the  Close  of  the  Debates 
in  Committee  of  Examina 
tion 


Formulas  Presented  by  the 
Delegation  of  Belgium 
after  the  Close  of  the 
Debates  in  the  Committee 
of  Examination 


Article  6 

If  the  military  situation 
permits,  the  commander  of  the 
attacking  naval  force,  before 
commencing  the  bombardment, 
must  do  what  he  can  to  warn 
the  authorities. 
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FOURTH  MEETING 
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His  Excellency  Count  Tornielli  presiding. 

„  The  meeting  opened  at  2 :  30  o'clock. 

The  minutes  of  the  meeting  of  August  8  are  approved. 

On  the  request  of  the  President  Mr.  Georgios  Streit  (reporter)  reads  the 
report  to  the  Commission,1  which  has  already  been  distributed. 

The  President  recalls  the  reason  for  the  meeting:  It  is  to  decide  whether 
the  regulations  of  the  laying  of  mines  by  neutrals  does  not  exceed  the  com- 
petence of  the  Commission. 

The  floor  is  given  to  his  Excellency  Vice  Admiral  Jonkheer  Roell  who 
reads  the  following  address : 

The  question  upon  which  we  are  called  to  express  our  opinion  is  as  follows : 

Does  the  Russian  program  as  a  whole  permit  us  to  deal  with  the  laying  of 
mines  by  neutrals? 

On  this  point  I  have  the  honor  to  observe  that  having  before  us  Article  3  of 
the  Russian  program  which  contains  "  elaboration  of  a  convention  relating  to 
the  laws  and  customs  of  maritime  war  concerning:  special  operations  of  mari- 
time war,  such  as  .  .  .  laying  of  torpedoes,  etc.,"  and  which  mentions  the 
"  rights  and  duties  of  neutrals,"  the  answer  to  this  question  should,  in  my  view, 
be  affirmative,  because  the  "  operations  of  maritime  war  "  are  not  exclusively 
acts  of  belligerents  but  also,  I  think,  measures  that  other  States  may  be  obliged 
to  take  in  their  territorial  waters  in  order  to  prevent  the  war  from  extending 
to  their  waters  and  in  order  that  none  of  the  belligerents  carries  out  any  opera- 
tions of  war  there.  This  certainly  relates  to  the  maritime  war  mentioned  in 
the  Russian  program ;  the  two  clauses  that  are  inserted  there  relative  to  the 
"  placing  of  torpedoes  in  war  "  and  "  the  rights  and  the  duties  of  neutrals  "  are 
mutually  complementary  and  show  that,  in  the  mind  of  the  illustrous  *author 
of  this  program,  everything  that  concerns  neutrals  with  regard  to  laying  sub- 
marine mines  should  be  dealt  with,  although  the  word  "  neutrals  "  is  not  men- 
tioned. 

On  the  other  hand,  when  I  see  that  the  question  of  the  use  of  automatic 
contact  mines  to  establish  or  maintain  a  commercial  blockade  has  been  well 
[365]  and  duly  treated  by  the  committee  of  examination  on  mines,  while  block- 
ade has  not  even  been  mentioned  in  the  Russian  program,  and  that 
nevertheless  blockade  has  been  included  in  the  work  of  the  Second  Commis- 
sion, I  do  not  see  why  the  question  of  the  laying  of  mines  by  neutrals,  which  is 
so  intimately  connected  with  that  of  the  laying  of  mines  by  belligerents,  should 
be  excluded  from  the  deliberations  of  the  Third  Commission. 

I  ought  also  to  say  a  few  words  to  show  what  would  be  the  position  of 

'  Annex  to  this  day's  minutes. 
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neutrals  and  the  condition  of  navigation  in  general,  if  the  result  of  the  Con- 
ference were  a  convention  that  would  regulate  the  laying  of  mines  by  bellig- 
erents, and  would  not  occupy  itself  with  that  effected  by  neutrals. 

It  is  pretended  that  in  this  case  the  right  of  neutrals  would  remain  as  it 
exists  at  present;  to  wit,  that  they  would  be  free  to  do  what  they  like  in  their 
territorial  waters.  But  I  allow  myself  to  remark  that  in  my  opinion  such  a 
liberty  is  very  dangerous  for  the  small  States,  with  a  convention  on  the  laying 
of  mines  by  belligerents  binding  them  by  all  sorts  of  rules  and  prohibitions. 

But  suppose  that  there  exists  no  restriction  on  the  right  of  neutrals  to  lay 
anchored  or  unanchored  mines.     What  might  then  happen? 

During  the  civil  war  in  the  United  States  of  America  we  have  seen  the 
secessionists  cast  floating  mines  in  the  Mississippi  in  order  to  damage  the  ves- 
sels of  the  Federal  navy.  A  neutral  world  would  have  the  right  to  do  some- 
thing like  that,  if  a  ship  of  a  belligerent  tried  to  violate  its  neutrality,  and  if 
it  had  no  other  means  at  its  disnosal  to  prevent  it.  For  example,  it  throws 
floating  mines  into  the  entrance  of  a  river  and  thus  makes  peaceable  navigation 
dangerous  in  the  sea  where  this  river  empties.  Would  that  be  a  good  result  of 
this  Conference  of  Peace?  I  am  certain  that  all  here  present  will  answer  "  No, 
a  thousand  times  no."  Moreover  in  this  humanitarian  work  it  is  necessary  to 
prevent  such  acts  of  barbarism ;  and  in  order  to  do  so,  I  repeat  that  it  is  neces- 
sary that  in  a  convention  regulating  the  laying  of  mines,  or  in  the  report  accom- 
panying it,  it  be  clearly  stated  that  the  resolutions  are  applicable  alike  to  mines 
placed  by  neutrals  and  belligerents. 

His  Excellency  Sir  Ernest  Satow  expresses  himself  in  the  following  terms : 

The  first  question  for  the  Commission  is  the  following:  Are  we  to  under- 
stand the  laying  of  mines  by  neutrals,  from  the  words  "  operations  of  maritime 
war,  such  as  bombardment  of  ports,  towns  and  villages  by  a  naval  force,  laying 
of  mines,  etc.  ?  " 

At  first  sight  it  does  not  appear  that  the  words  "  operations  of  war  "  have 
reference  to  other  operations  than  those  undertaken  by  belligerents.  Then 
comes  the  second  question.  The  Russian  program  says  specifically  in  another 
paragraph  "  the  rights  and  duties  of  neutrals  at  sea,  including  questions  of  con- 
traband, the  status  of  belligerent  vessels  in  neutral  ports,  destruction  through 
necessity  of  neutral  merchantmen  captured  as  prizes." 

Is  the  question  of  the  right  of  neutrals  to  lay  mines  as  a  means  of  defend- 
ing their  neutrality  included  in  this  category  of  the  rights  and  the  duties  of 
neutrals  at  sea? 

It  is  certain  that  neutrals  are  not  forbidden  to  take  other  measures  to  pro- 
tect their  neutrality ;  consequently  it  would  seem  that  this  Conference  is 
[366]  competent  to  discuss  this  question;  the  question,  however,  is  not  included 
in  the  list  of  questions  submitted  to  the  Third  Commission  by  the  Con- 
ference in  its  plenary  meeting  of  June  19.  It  would  be  required  there- 
fore, in  order  that  the  question  may  be  discussed  by  the  Third  Commission  or 
by  one  or  other  of  its  two  subcommissions  or  by  a  committee. of  examination, 
to  have  the  necessary  authorization  of  the  Conference  for  this  purpose. 

In  the  absence  of  this  authorization,  we  must  admit  that  the  Third  Com- 
mission is  not  competent  to  examine  whether  and  under  what  conditions  neu- 
trals are  permitted  to  lay  mines. 

In  these  circumstances  I  therefore  believe  that  it  is  not  desirable  to  ask 
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the  Conference  for  a  special  mandate.  Happily  the  question  is  not  pressing, 
and  in  our  opinion  it  is  more  desirable  to  bring  the  work  that  we  have  under- 
taken to  completion  than  to  endeavor  to  impose  new  tasks  upon  us  at  this  late 
hour. 

His  Excellency  Mr.  Ruy  Barbosa  reads  the  following  considerations: 

In  the  debates  of  the  Third  Commission  on  the  right  of  neutrals  to  lay 
automatic  mines  we  are  one  of  the  most  interested  countries.  We  do  not  have 
and  we  cannot  soon  have  a  navy  that  will  answer  to  the  necessities  of  the 
defense  of  our  coasts  and  our  ports  along  a  coast-line  so  vast  and  so  indented 
as  is  ours.  It  offers  so  much  access  to  the  enterprises  of  belligerents  that  we 
could  not  except  with  great  difficulty  satisfy  the  requirements  of  our  respon- 
sibility and  honor,  especially  in  cases  of  conflict  between  powerful  States,  if 
we  were  not  permitted  to  make  use  of  certain  inventions  of  the  present  day 
in  order  to  shelter  our  respectability  from  the  affronts  of  war. 

It  is  for  these  reasons  that  it  would  not  be  possible  for  us  to  abandon  the 
question  of  the  laying  of  mines  in  neutral  waters.  You  do  not  have  to  express 
yourselves  now  on  the  basic  principle.  But  its  solution  depends  absolutely  upon 
the  answer  here  given  to  the  preliminary  one  submitted  to  you. 

In  the  first  place,  is  this  question  outside  the  program  of  the  Conference? 
Next,  even  if,  to  be  exact,  our  program  does  not  contain  it,  would  not  the 
Conference  have  the  right  to  consider  it? 

I  answer  the  first  question  in  the  negative.  This  subject  is  not  foreign  to 
our  program.  For,  in  the  first  place,  it  has  reference  in  the  most  express 
manner,  to  the  "  rights  and  duties  of  neutrals  at  sea  " ;  and,  after  having  men- 
tioned it  in  connection  with  the  Convention  to  be  drawn  up  concerning  the  laws 
and  the  customs  of  naval  war,  the  Russian  program  returns  to  it  in  a  general 
way  by  declaring  that  the  Government  of  the  Czar  "  has  taken  into  account,  so 
far  as  possible,  the  recommendations  expressed  by  the  First  Peace  Conference, 
especially  that  respecting  the  rights  and  duties  of  neutrals." 

In  another  place,  earlier  than  those  mentioned,  it  was  said  "  that  it  was 
necessary  to  establish  fixed  rules  answering  the  requirements  of  the  rights  of 
belligerents  and  neutrals  "  by  showing  us  clearly  that  in  the  intention  of  the 
initiative  to  which  we  owe  the  existence  of  this  assembly,  the  law  of  neutrals 
was  always  placed  alongside  that  of  belligerents. 

No  other  conduct  could  be  pursued,  if  the  aim  was  really  as  declared,  "  an 
elevated  ideal  of  international  justice." 

It  would  be  a  very  curious  and  a  very  strange  ideal  of  humanity  that  would 
attempt  to  work  towards  peace  by  convoking  an  international  Conference  in- 
trusted with  the  duty  of  consecrating  the  laws  of  war,  but  forbidden  to  examine 

those  of  neutrality. 
[367]  Besides,  the  invitation,  according  to  its  own  terms  does  not  propose  to 
limit  our  task  to  studying  only  the  subjects  there  enumerated ;  for,  before 
making  a  list  of  them  for  us,  it  indicates  them  very  simply  as  "  the  principal 
points  "  of  our  task.  This  is  the  way  the  Conference  understood  it,  in  adopt- 
ing the  interpretation  in  the  most  solemn  way,  in  a  subject  which  is  one  of  the 
most  serious.  It  is  well  known  that  the  question  of  disarmament,  or  of  reduc- 
tion of  armaments,  had  been  intentionally  excluded  from  our  program.  We 
find  there  even  a  passage  whose  object  was  no  other  than  to  make  allusion  to  this 
problem  for  the  purpose  of  rejecting  it.     Nevertheless  it  has  been  taken  into 
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consideration  in  a  plenary  meeting  of  the  Conference,  which  has  adopted  with 
applause  the  vocu  formulated  by  the  delegation  of  Great  Britain. 

This  precedent  is  decisive.  But  we  do  not  need  it  in  order  to  make  clear  the 
limits  of  our  competence  in  our  deliberations. 

It  would  be  absurd  indeed  to  attribute  to  the  decision  of  those  alone  who 
convoke  an  assembly  of  States  the  power  of  restraining  the  latter  from  exceed- 
ing the  limits  they  wish  to  impose  upon  them. 

Assuredly  the  invitation  should  be  accompanied  by  a  program  explaining 
it,  justifying  it,  and  indicating  the  determining  views  and  the  principal  sub- 
jects. But  this  program  is  no  more  than  an  invitation.  It  could  never  be  a 
limitation  of  powers.  For  there  is  entirely  lacking  in  those  who  call  the 
meeting  any  authority  to  fix  them  in  a  binding  way  upon  the  States  convoked. 

The  latter  are  sovereign  States.  They  bear  of  themselves  powers  limited 
only  by  their  own  will.  Therefore  from  the  moment  that  they  are  agreed  of 
their  own  free  will  as  independent  sovereignties  to  profit  by  their  meeting  in 
order  to  give  attention  to  a  subject  which  by  its  urgency  or  its  necessity  imposes 
itself  upon  their  attention,  nothing  can  prevent  them  from  doing  so  if  the  con- 
sent is  general. 

These  notions  are  obvious  to  our  common  sense,  and  need  no  evidence,  for 
they  cannot  be  mistaken.  A  head  of  a  State  can  convoke  other  nations  in  a 
plenary  assembly.  But  he  is  the  head  only  in  his  own  State.  The  others,  when 
once  convoked,  and  met,  meet  with  no  barrier  to  their  discretion  other  than  in 
their  mutual  rights  and  reciprocal  duties.  This  right  could  not  be  withheld 
from  us  except  by  reducing  us  to  the  condition  of  subjects  of  the  head  of  the 
State  convoking  us. 

Now  as  that  is  unthinkable,  the  doubt  that  has  arisen  on  this  point  cannot 
continue.  But  although  the  right  in  question  is  incontestable  we  should  not  lose 
this  opportunity  of  affirming  it  by  a  categorical  vote,  since  apart  from  the  general 
interest  of  the  question,  there  is  also  that  of  showing  by  a  decision  upon  a  special 
point  that  in  the  view  of  the  Second  Peace  Conference  the  etiquette  of  war  is 
not  more  respectable  than  the  rights  of  neutrality,  nor  the  guaranties  of  offense 
more  sacred  than  those  of  defense  among  nations.     {Applause.) 

His  Excellency  Mr.  Nelidow  desires  to  express  his  opinion  on  the  question 
of  principle.  It  is  evident  to  him  that  the  question  of  laying  of  mines  by  neutrals 
was  not  foreseen  by  the  Russian  program  which  had  reference  only  to  the  right 
of  belligerents  in  this  respect.  He  shares  the  opinion  of  his  Excellency  Sir 
Ernest  Satow.  The  examination  of  this  question  is  not  included  in  the  program 
of  the  Third  Commission ;  it  would  therefore  be  a  brand  new  subject,  and  it  is 
too  late  to  undertake  it.  He  likewise  shares  the  ideas  expressed  by  Vice 
Admiral  Roell,  who  has  justly  pointed  out  the  danger  of  allowing  neutrals 
complete  liberty  as  to  the  use  of  mines.  In  reply  to  his  Excellency  Mr. 
[368]  Ruy  Barbosa,  who  has  alluded  to  the  sovereign  right  of  States  with 
respect  to  the  program  of  the  Conference,  he  observes  that  this  right  was 
kept  in  mind  at  the  time  of  the  convocation  of  the  Conference.  The  program 
was  submitted  to  them.  The  Russian  Government  took  into  consideration  the 
reservations  formulated ;  it  is  as  a  consequence  of  that  course  that  the  Conference 
has  dealt  with  points  not  included  in  the  program. 

His  Excellency  Mr.  Tcharykow,  in  continuation  of  the  ideas  expressed  by 
his  Excellency  Mr.  Nelidow,  presents  in  the  name  of  the  delegation  of  Russia, 
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a  proposal  intended  to  secure  observance  on  the  part  of  neutrals  as  well  as  on 
the  part  of  belligerents  of  the  rules  of  a  technical  kind  relating  to  the  use  of 
mines.    The  proposal  is  thus  worded: 

Article  11 

The  technical  conditions  to  which  the  use  of  submarine  mines  is  sub- 
ject under  the  present  convention,  shall  be  observed  by  all  the  States,  both 
belligerent  and  neutral,  that  sign  it  or  adhere  to  it. 

His  Excellency  Mr.  Ruy  Barbosa  again  takes  the  floor  and  speaks  as 
follows : 

I  am  under  the  necessity  of  answering  the  remarks  offered  by  Mr.  Nelidow. 
In  spite  of  the  high  authority  of  his  Excellency  and  the  respect  with  which  he 
inspires  us,  his  remarks  have  not  shaken  the  opinion  that  I  had  expressed  on  the 
subject  of  debate. 

My  illustrious  opponent  does  not  question  the  sovereignty  of  States  and  the 
rights  that  flow  therefrom  as  regards  the  program  of  the  Conference,  its 
organization,  and  changes  to  be  introduced  into  it.  But  according  to  him  the 
States  came  into  the  Conference  with  this  authority  which  is  not  denied  them, 
and  fixed  the  program  when  they  answered  the  circular  of  the  imperial 
Government  of  Russia  and  acquiesced  therein.  Since  that  time,  among  those 
who  agreed  upon  the  terms  of  the  Russian  proposal,  there  has  been  a  pact  limit- 
ing precisely  the  rights  of  the  contracting  parties ;  and  if  Great  Britain  has  been 
able  to  bring  up  the  question  of  armaments,  it  is  because  she  took  care  to  make 
reservations  in  that  sense. 

To  maintain  my  position  in  the  debate,  I  do  not  need  to  deny  this  kind  of 
contractual  bond  that  is  alleged  to  exist  between  the  nations  consenting  to  the 
program.  I  have  said  enough  about  it  to  permit  me  not  to  recur  to  it.  But  even 
if  we  admit  without  restriction  the  theory  of  my  respectable  opponent,  it  re- 
mains true  that  the  scope  of  this  Convention  could  not  extend  beyond  the  terms 
of  its  text. 

Now  the  terms  of  the  program  of  the  Conference  suffice  to  show  us  in  a 
decisive  fashion  that  it  does  not  strictly  limit  the  contracting  parties  to  the 
subjects  enumerated  therein.  Indeed,  in  the  note  of  the  Legation  of  Russia  at 
Rio  de  Janeiro,  April  21,  communicating  the  program  to  the  Brazilian  Govern- 
ment, we  were  told  "  the  Imperial  Government  proposes  as  the  program  of  the 
contemplated  meeting  the  following  principal  points :  " 

The  enumeration  that  follows  and  constitutes  the  program  contains  therefore 
only  the  principal  points.  Consequently  these  points  being  only  the  principal 
ones  of  the  program,  are  not  the  only  ones.  The  program  thus  clearly  embraces 
points  not  specified  in  its  enumeration. 

What  then  are  these  points?  Naturally  those  that  deal  with  the  questions 
enumerated  and  are  connected  with  them.  We  find  this  well  determined  in  the 
program,  which,  while  excluding  from  our  competence  matters  concerning 
political  relations  between  States  or  the  order  of  things  established  by 
[369]  treaties,  declares  also:  "  nor  must  the  deliberations  of  the  projected  meet- 
ing bear,  in  general,  on  questions  not  entering  directly  into  the  program 
adopted." 

It  cannot  be  denied  that  relationship  is  a  direct  bond  between  the  two  sub- 
jects that  it  connects  with  each  other.    Therefore,  even  if  the  program  had  not  said 
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expressly,  as  it  does,  that  the  questions  it  enumerates  are  only  the  principal  ones 
that  the  Conference  is  to  study,  the  other  clause  to  which  I  have  just  alluded 
would  of  itself  alone  be  sufficiently  expressive  to  permit  us  here  to  take  up  any 
matter  directly  attached  to,  that  is  to  say,  connected  with,  those  designated  in 
the  text  of  the  program. 

But,  that  being  admitted  (and  I  do  not  see  how  one  can  refuse  to  admit  it), 
is  it  not  incontestable,  by  reason  of  the  most  direct  of  relationships,  that  the  Con- 
ference, called  to  regulate  the  rights  and  duties  of  belligerents  during  naval  war, 
is  implicitly,  but  clearly  and  precisely,  not  only  authorized  but  even  obliged  to  lay 
down  the  corresponding  rights  and  duties  of  neutrals  during  maritime  war? 

This  correlation  is  manifest.  Think  of  the  situation  created  by  the  rupture 
of  peace.  Every  war  has  two  faces,  belligerency  and  neutrality.  As  soon  as 
hostilities  are  declared  and  so  long  as  they  last  there  is  conflict  on  the  one  side, 
and  on  the  other  abstention.  But  these  two  opposing  situations  may  come  into 
conflict  with  each  other.  The  interests  of  the  war  have  a  tendency  to  invade  the 
field  of  neutrality,  whilst  on  the  other  hand  the  exercise  of  neutrality  sometimes 
gives  rise  to  embarrassment  in  the  legitimate  operations  of  war.  How  then 
prevent  the  clash  between  these  two  positions  with  their  delicate  mutual  rela- 
tions? Naturally  by  tracing  with  precision  the  frontier  which  should  hold 
each  in  its  own  legal  domain.  In  what  way?  By  fixing  for  the  two  parties  the 
duties  and  the  rights  of  each. 

But  it  is  necessary  to  do  so  for  both  parties  at  the  same  time,  and  not  for 
one  alone ;  for  between  two  legal  situations  existing  side  by  side,  whose  tendencies 
may  be  found  in  antagonism,  what  really  and  practically  places  a  limitation  upon 
the  duties  and  the  rights  of  one  of  them,  is  the  fixing  of  the  duties  and  the 
rights  of  the  other.  Thus  belligerents  will  be  confined  within  the  bounds  of  their 
permissible  action  only  when  neutrals  are  guaranteed  against  action  on  the  part  of 
belligerents  that  is  not  permissible. 

Now  let  us  examine  the  case  in  question,  that  of  mines.  What  is  in  the 
mind  of  the  neutrals  when  they  claim  the  right  of  making  use  of  them  in  their 
waters?  To  resist  invasion  by  belligerents  for  the  purpose  of  carrying  on  opera- 
tions there  which  the  rules  here  adopted  do  not  permit  in  that  region  of  the 
sea.  Therefore  the  declaration  of  the  right  of  neutrals  concerning  this  subject  is 
only  the  other  face,  the  reverse,  the  counterpart  itself  of  the  right  of  belligerents. 

Is  it  permitted  you  to  neglect  the  latter  while  occupying  yourselves  with  the 
former?  That  would  be,  on  the  part  of  the  Peace  Conference  a  flagrant  act  of 
partiality  towards  war.  For  to  what  are  neutrals  looking  when  they  defend  their 
coa»t  by  means  of  mines? 

Is  it  to  commit  hostilities  against  belligerents?  No.  It  is  to  shelter  them- 
selves from  the  blows  of  war.  Are  you  going  to  refuse  to  the  peaceful  the 
means  of  defense  when  you  place  in  the  hands  of  the  warring  the  means  of  ag- 
gression ? 

Such  cannot  be  your  thought.  But  the  question  has  still  another  aspect. 
In  truth,  if  you  declare  yourselves  without  competence,  what  you  are  doing 
is  not  solving  the  question ;  it  is  leaving  it  untouched.  The  result  would  therefore 
be  that  as  regards  neutrals  the  use  of  mines  would  remain  not  forbidden  but 
without  any  regulation.  Then,  while  with  respect  to  belligerents  the 
[370]  use  of  mines  would  become  subordinated  to  conventional  provisions,  it 
would  be  free,  arbitrary  and  unlimited  with  respect  to  neutrals. 
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Now  weigh  well  the  consequences.  The  abuse  of  that  dangerous  instrument, 
to  which  selfishness  or  panic  might  push  certain  neutral  countries  would  become 
a  scourge  or  a  menace  for  the  others.  With  a  defensive  purpose,  mines  might 
be  used  that  would  create  one  of  the  gravest  of  offensives  against  the  whole 
world.  Commerce  would  not  know  where  it  stood  between  the  war  zone  sown 
with  murderous  engines  by  belligerents  and  the  peace  zone  covered  by  neutrals 
without  regulation  with  the  same  terrifying  instruments. 

Therefore,  not  only  for  the  defense  of  neutrals,  but  for  the  general  security 
of  all,  for  the  universal  good  of  commerce,  of  navigation  and  of  maritime  rela- 
tions between  peoples,  it  is  necessary  to  regulate  the  use  of  mines  both  on  the  part 
of  belligerents  and  on  that  of  neutrals  by  recognizing  the  rights  of  them  both 
but  by  forbidding  to  both  of  them  excess,  abuse,  or  license,  which  are  so  much  to 
be  feared  here. 

You  will  see,  gentlemen,  that  I  have  no  interest  in  combating  the  testimony 
of  the  illustrious  President  of  the  Conference  when  he  assured  us  that  in  the 
preliminary  work  of  the  program  there  was  never  any  thought  of  the  rights  of 
neutral,  on  this  subject.  His  Excellency  would  be  incapable  of  departing  from 
the  truth.  But,  if  that  is  so,  it  was  an  oversight  and  a  most  serious  one.  It  would 
not  bind  us,  especially  as  the  text  of  the  program  itself,  by  this  accidental  and 
deplorable  omission  would  then  have  said  the  contrary  of  what  was  in  the  minds 
of  its  organizers. 

His  Excellency  Mr.  Hagerup  spoke  as  follows : 

I  permit  myself  to  offer  some  remarks  in  my  capacity  of  president  of  the 
committee  which  has  had  to  examine  this  question.  In  the  first  place,  so  far 
as  concerns  the  competence  of  this  Commission  to  deal  with  the  question,  it 
goes  without  saying  that  only  the  Conference  in  plenary  session  can  decide 
whether  a  question  is  within  or  without  the  program  of  this  Conference.  But 
the  Conference  needs  information  that  can  be  furnished  by  preliminary  discus- 
sion in  one  of  its  commissions  and  no  other  commission  could  be  more  fitted  to 
prepare  the  resolution  of  the  Conference  than  this  one,  the  only  one  that  has 
taken  up  the  question  of  submarine  mines. 

As  regards  the  question  whether  the  placing  of  mines  by  neutrals  is  within 
the  scope  of  our  program,  I  do  not  wish  to  oppose  the  point  of  view  maintained 
by  his  Excellency  the  first  delegate  of  Russia,  especially  as  he  did  not  come  to  the 
conclusion  that  the  subject  in  question  should  be  excluded  from  discussion.  Nor 
shall  I  enter  into  an  examination  of  the  general  considerations  just  developed  by 
the  first  delegate  of  Brazil.  But  I  would  like  to  point  out  the  danger  in  interpret- 
ing the  programs  of  these  conferences  too  narrowly.  It  is  admitted,  even  by  those 
who  maintain  that  the  placing  of  submarine  mines  by  neutrals  is  not  on  the  pro- 
gram of  the  Conference,  that  the  contrary  opinion  can  well  be  supported  by  the 
very  terms  of  the  Russian  program  that  speaks  also  of  the  rights  and  duties  of  neu- 
trals. Now  it  is  evident  that  the  Governments  that  have  desired  to  see  this  ques- 
tion discussed  and  which  have  understood  it  to  be  within  the  terms  of  the  pro- 
gram have  found  no  necessity  to  propose  in  advance  an  extension  of  the  program. 
If  the  program  is  interpreted  in  the  narrowest  sense,  these  Governments  will 
therefore  be  deceived  in  a  certain  measure.  Another  consideration  that  also 
[371]  shows  the  danger  of  an  interpretation  of  the  program  that  is  too  narrow 
is  the  following:  If  during  the  discussion  of  a  question  that  is  on  the 
program  it  is  found  that  another  question  which  has  not  been  thought  of  by  the 


374  THIRD  COMMISSION 

author  of  the  program  is  intimately  related  to  the  first  question  so  that  the  two 
ought  to  be  settled  together,  we  evidently  ought  to  have  the  right  to  take  up  the 
two  questions.  The  Conference  ought  not  to  leave  a  noticeable  gap  in  its 
regulations,  and  that  would  happen  if  the  placing  of  submarine  mines  by  bel- 
ligerents were  regulated  without  subjecting  mines  placed  by  neutrals  to  the  same 
rules  to  a  certain  extent. 

In  the  third  place  I  would  like  to  say  some  words  on  the  proposal  to 
adjourn  the  question  made  by  his  Excellency,  Sir  Ernest  Satow.  We  are, 
without  any  doubt,  all  agreed  that  we  ought  at  this  moment,  above  all,  to  think 
of  bringing  our  work  to  a  close  and  not  of  entering  upon  discussion  of  new 
questions.  But  can  it  be  truly  said  here  that  it  is  a  new  question?  I  shall  per- 
mit myself  to  remind  the  Commission  that  two  months  ago  the  Netherland  dele- 
gation as  well  as  the  delegation  of  Brazil  submitted  to  the  Third  Commission 
proposals  relating  to  the  right  of  neutrals  to  place  submarine  mines  along  their 
coasts  to  defend  their  neutrality.  The  question  of  the  rigfit  of  neutrals  in  this 
regard  has  been  raised  in  debate  by  myself  as  president  of  the  first  subcommis- 
sion  of  the  Third  Commission  in  the  meeting  held  July  11.  Nobody  then  ob- 
jected to  this  question  being  studied,  and  the  proposals  of  the  two  above-men- 
tioned delegations  were  referred  to  the  committee  of  examination.  In  that 
committee  we  had  at  first  drawn  up  the  regulations  in  a  way  to  include  also 
neutrals.  In  the  course  of  our  debates  the  question  of  competence  which  has 
been  submitted  to  you  to-day  was  raised.  If  the  Conference  settles  this  ques- 
tion in  the  affirmative,  there  will  be  left  only  a  little  drafting  to  do.  His  Excel- 
lency Mr.  Tcharykow  has  submitted  a  draft  to  you.  I  myself  have  intended 
to  propose  the  following  text :  "  With  regard  to  the  submarine  mines  that  a 
State  places  before  its  own  coasts,  the  same  rules  will  be  applied  to  neutrals  and 
to  belligerents."  It  is  seen  that  there  is  no  great  difficulty  in  finding  a  formula 
that  will  give  satisfaction  to  the  desire  to  regulate  the  placing  of  mines  by 
neutrals.  In  case  of  an  affirmative  answer  to  the  question  of  competence,  these 
rules  might  be  submitted  to  the  decision  of  the  Conference  at  the  same  time  as 
the  other  rules  concerning  mines  without  any  lengthening  of  the  Conference  as 
a  result. 

The  floor  is  then  given  to  his  Excellency  Mr.  van  den  Heuvel  who  states 
that  there  are  two  questions  to  be  examined,  a  question  of  competence  and  a 
question  of  opportuneness.    As  to  competence,  three  opinions  have  been  stated. 

His  Excellency  Mr.  Nelidow  has  expressed  the  idea,  as  it  seems  to  me, 
that  the  Conference  would  not  be  competent  for  the  reason  that  the  Russian 
program,  as  understood  by  its  authors,  did  not  extend  to  the  use  of  mines  by 
neutral  States.  But  I  will  observe  that,  if  the  authors  of  this  program  did  not 
extend  it  to  this  point,  the  greater  part  of  those  who  considered  it  and  adhered  to 
it  were  led  by  the  very  examination  of  the  terms  employed  to  give  it  a  different 
interpretation.  The  phraseology  used  seems  to  permit  of  ipcluding  all  sub- 
jects of  maritime  warfare;  they  refer  to  the  acts  of  belligerents  and  those  of 
neutrals  in  a  general  way,  and  if  they  point  out  certain  topics  definitely,  it  is 

only  by  way  of  example. 
[372]   If  the  Russian  program  did  not  refer  to  the  question  under  discussion 
explicitly,  the  Conference  could  still  be  competent  by  virtue  of  individual 
initiative.     The  regulations1  provide  in  Article  9  for  the  filing  of  special  pro- 

'Text  of  regulations,  vol.  i,  p.  58  [61]. 
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posals,  and  certainly  they  have  not  done  away  with  those  that  are  intimately 
connected  with  the  difficulties  considered. 

His  Excellency  Sir  Ernest  Satow  seems  to  me  to  recognize  the  competence 
of  the  Conference  but  to  have  doubts  regarding  that  of  the  Third  Commission. 
In  my  opinion  the  distribution  of  the  work  among  the  Commissions  has  never- 
theless been  determined  with  great  precision.  The  Third  Commission  is  charged, 
as  everybody  seems  to  have  admitted  up  to  the  present,  with  the  question  of  the 
rights  and  duties  of  neutrals  at  sea  in  general,  and  this  is  what  justifies  the 
deposit  of  a  British  proposal  on  this  subject.  It  is  therefore  competent  to  con- 
sider the  special  point  brought  out  by  the  placing  of  mines  as  concerns  neutrals. 
And  especially  so,  as  the  subject  of  mines  and  torpedoes  has  been  expressly 
referred  to  it. 

Finally  his  Excellency  Mr.  Tcharykow  has  filed  a  proposition  with  the 
aim  of  assimilating  neutrals  to  belligerents  with  respect  to  the  technical  con- 
ditions to  be  observed  in  the  laying  of  mines.  I  have  heard  this  proposal  with 
great  interest.  But  it  is  clear  that  the  competence  of  the  Commission  cannot  be 
restricted  to  that  single  article  of  regulation.  If  we  are  competent  to  examine 
these  conditions,  we  are  also  competent  to  make  a  general  regulation. 

On  the  subject  of  opportuneness  of  discussing  the  question  of  mines,  I  have 
hardly  any  need  to  insist. 

The  solutions  are  prepared.  The  committee  and  the  Commission  have 
examined  the  two  kinds  of  guaranties  proper  to  introduce,  the  guaranties 
relating  to  the  construction  of  the  apparatus,  and  the  guaranties  relating 
to  the  limits  within  which  they  may  be  placed.  The  rules  and  the  pre 
cautions  that  can  be  required  of  neutrals  are  analogous  to  those  that  are 
imposed  upon  belligerents.  Here  we  have  matters  that  are  closely  united  in 
intimate  connection,  forming  almost  an  indivisible  whole. 

And  the  urgency  of  a  regulation  for  neutrals  is  as  pressing  as  that  for 
belligerents.  Neutrals  certainly  have  the  right  to  defend  themselves  against 
unlawful  violations  of  their  neutrality.  But  they  ought  to  safeguard  the  great 
interests  of  commerce  and  humanity.  Moreover  they  have  a  great  interest 
themselves  in  laying  down  provisions  that  will  define  their  rights  and  prevent 
regrettable  discussions  and  disputes. 

The  public  welfare  and  the  security  of  commerce,  the  sentiment  of  brother- 
hood and  regard  for  public  opinion  command  us  not  to  give  over  to  the  perils 
of  uncertainty  and  arbitrariness  the  use  of  these  particularly  dangerous  machines, 
torpedoes  and  submarine  mines.     (Repeated  applause.) 

His  Excellency  Mr.  Nelidow  states  that  he  has  not  denied  the  competence 
of  the  Conference.  He  only  said  that  the  question  was  not  written  in  the 
program,  but  at  the  same  time  he  affirms  the  necessity  of  regulating  the  laying 
of  mines  by  neutrals  in  the  interest  of  navigation  and  from  the  standpoint  of 
humanity. 

The  general  discussion  being  closed,  and  the  question  having  been  sufficiently 
elucidated  by  the  debate,  the  President  desires  to  answer  his  Excellency  Mr. 
Ruy  Barbosa  on  the  subject  of  the  obligation  of  the  Conference  to  keep  within 
its  program,  an  obligation  which  the  first  delegate  of  Brazil  seems  to  have  put 

in  doubt. 
[373]  With  every  exchange  of  communications  between  two  Governments,  there 
arises  a  bond  if  the  proposal  made  by  one  is  accepted  by  the  other. 
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The  States  that  have  accepted  the  program  of  the  Conference  have  con- 
tracted in  this  respect  an  obligation  that  continues  after  the  meeting  of  their 
representatives.  The  Russian  circular  of  July  1906  was  accepted  by  most  of  the 
States  without  reservation;  but  certain  States  on  the  other  hand  gave  their 
acceptance  while  formulating  some  reservations.  This  is  why  the  cabinet  of  St. 
Petersburg  brought  these  reservations  to  the  attention  of  all  the  adhering  Gov* 
ernments. 

These  reservations  were  likewise  accepted  by  the  different  States,  and  con- 
sequently there  results  an  engagement  concerning  the  program  of  the  Conference 
which  can  neither  be  disputed  nor  placed  in  discussion.  Count  Tornielli,  in 
his  capacity  as  president  of  the  Commission,  thinks  he  should  affirm  this  prin- 
ciple. He  then  cites  the  special  program  of  the  Third  Commission,  which  has 
to  deal  with  the  laying  of  torpedoes  and  with  the  status  of  belligerent  vessels  in 
neutral  ports.  The  rest  of  what  relates  to  maritime  war  was  referred  to  the 
Fourth  Commission.  As  to  the  British  proposal  concerning  the  rights  of  neutrals, 
cited  by  his  Excellency  Mr.  van  den  Heuvel,  it  relates  directly  to  the  second 
point  on  the  program  of  the  Commission  with  a  certain  extension  natural  to  the 
subject.  In  view  of  the  distribution  of  the  work  among  the  Commissions,  his 
Excellency  Sir  E.  Satow  expressed  the  opinion  that  it  was  necessary  to  leave  it 
to  the  Conference  to  decide  whether  the  question  under  debate  belonged  to  the 
Third  Commission  or  not.  The  President  consequently  asks  Sir  E.  Satow 
whether  he  desires  a  vote  on  the  restricted  interpretation  proposed  by  him. 

His  Excellency  Sir  Ernest  Satow  declares  that  he  does  not  insist  on  his 
view.  He  thinks  that  the  British  delegation  will  be  able  to  vote,  exceptis  ex- 
cipiendis,  for  the  proposal  made  by  his  Excellency  Mr.  Tcharykow. 

The  President,  after  having  pointed  out  the  seriousness  of  the  limitation 
that  the  right  granted  neutrals  to  place  mines  would  impose  on  the  free  cir- 
culation of  peaceable  shipping  in  territorial  waters,  states  that  the  Commission 
has  shown  itself  favorable  to  the  regulation  of  laying  of  mines  by  neutrals. 

Their  Excellencies  Messrs.  Hagerup  and  Tcharykow  agree  that  their  re- 
spective proposals  may  be  combined  by  the  committee  of  examination. 

The  President  remarks  that  since  they  are  agreed  in  favor  of  the  regulation, 
they  ought  also  to  look  into  the  obligation  on  the  part  of  neutrals  to  give  warn- 
ing of  the  mines  they  have  laid. 

Captain  Burlamaqui  de  Moura  remarks  that  the  question  of  the  notification 
is  already  dealt  with  in  the  Brazilian  proposal  distributed  to  the  first  subcom- 
mission.1     It  would  be  necessary  only  to  make  a  special  article  of  it. 

The  President  then  proposes  to  refer  the  questions  to  the  committee  of 
examination. 

No  remark  being  made,  this  reference  is  decided  upon. 

The  meeting  adjourned  at  4:30  o'clock. 

'Annex  13. 
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[374] 
Annex 

QUESTIONS  OF  COMPETENCE  RAISED  IN  THE  COMMITTEE  OF 
EXAMINATION  OF  THE  FIRST  SUBCOMMISSION  OF  THE 
THIRD  COMMISSION  WITH  REGARD  TO  MINES 

Report  of  the  Commission1 

In  the  course  of  the  deliberations  of  the  committee  of  examination,  insti- 
tuted by  the  first  subcommission  of  the  Third  Commission  to  study  the  proposi- 
tions referred  to  it  concerning  the  laying  of  automatic  contact  mines  and  to 
prepare  a  draft  project  on  this  subject,  a  preliminary  question  as  to  the  extent 
of  its  powers  was  raised,  which  the  committee  thought  itself  incompetent  to  settle 
and  which  the  committee  has  the  honor  to  bring  before  the  Third  Commission  in 
order  that  it  may  determine  the  scope  of  its  work  on  the  basis  of  the  decision 
which  the  Commission  may  make. 

In  the  subcommission  there  were  different  proposals  intended  to  include  in 
the  regulations  of  mines  provisions  also  relating  to  the  right  of  neutrals  to  lay 
mines  for  the  purpose  of  preserving  their  neutrality,  and  regulating  that  right 
in  a  way  similar  to  that  adopted  for  belligerents. 

No  objection  in  principle  having  been  made  on  this  subject  in  the  subcom- 
mission, the  said  proposals  with  the  others  are  referred  to  the  committee  of 
examination. 

But  in  the  committee  some  members  put  the  question,  whether  the  regula- 
tion of  the  right  of  neutrals  to  place  mines  was  not  outside  the  competence  of  the 
Commission,  indeed  even  that  of  the  present  Conference. 

It  was  recalled  that  the  program  of  the  Conference  communicated  to  the 
Powers  by  the  Imperial  Government  of  Russia  and  accepted  by  them,  men- 
tioned the  question  concerning  the  laying  of  mines  amone  the  "  special  operations 
of  war  " ;  it  would  thus  seem  that  the  said  program  intended  to  submit  to  the 
Conference  only  the  regulation  of  the  laying  of  mines  by  belligerents  and  not  take 
up  the  question  of  the  laying  of  mines  by  neutrals. 

Other  members  of  the  committee,  on  the  contrary,  were  of  the  opinion  that, 
as  the  two  subjects  are  so  closely  bound  together,  such  a  limitation  would  not 
seem  to  have  been  :ontemplated  by  the  program.  Moreover,  among  the  sub- 
jects that  the  Conference  would  have  to  deal  with  there  was  also  found  the  topic 
relating  to  the  ''  rights  and  duties  of  neutrals  at  sea,"  which  would  imply  the 
possibility  of  also  regulating  the  right  of  neutrals  to  lay  mines. 

Confronted  by  this  difference  in  views,  the  committee  believed  that  it  could 
not  make  a  decision.  Before  dealing  also  with  the  limits  that  might  be  imposed 
on  the  use  of  mines  by  neutrals,  it  awaits  the  decision  of  the  Commission  on  this 
preliminary  question,  the  solution  of  which  appears  to  the  committee  to  be  out- 
side the  scope  of  its  competency. 

1  Reporter :  Mr.  Georgios  Streit. 
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His  Excellency  Count  Tornielli  presiding. 

The  meeting  opened  at  3  o'clock. 

The  minutes  of  the  fourth  meeting  of  August  28  were  approved. 

The  President  delivers  the  following  address. 

Gentlemen  :  The  committee  to  which  your  First  Commission  referred  the 
examination  of  the  questions  concerning  the  laying  of  submarine  mines  has 
finished  its  long  and  arduous  task.  In  its  name  our  eminent  reporter,  Mr. 
Georgios  Streit,  has  rendered  a  report 1  whose  arrangement  and  lucidity  we 
have  all  admired.  Fortunately  the  effort  was  not  beyond  his  strength.  He  has 
overcome  great  difficulties.  (Hearty  applause.)  It  now  rests  with  us  to  over- 
come ours. 

As  has  been  very  well  said  in  the  report,  the  draft  regulations  before  us  are 
the  first  attempt  to  regulate  in  an  international  agreement  a  difficult  and  relatively 
new  matter.  It  is  a  question  of  introducing  into  international  legislation  uniform 
provisions  which  are  allied  with  the  general  principle,  already  enunciated  by 
the  Conference,  that  the  choice  of  a  means  of  injuring  the  enemy  is  not  unlimited 
for  belligerents.  But  the  questions  which  we  are  called  upon  to  solve  are  par- 
ticularly difficult  in  that  they  present  themselves  to  us  from  three  different  points 
of  view. 

Humanitarian  considerations,  the  fundamental  principles  of  maritime  law, 
the  interests  of  national  defense,  should  I  not  add  the  supreme  interest  which 
in  the  heart  of  all  nations  attaches  itself  to  the  diminution  of  certain  pecuniary 
charges,  find  by  turns  their  application  in  the  resolutions  which  a  public  opinion, 
that  still  feels  the  effect  of  relatively  recent  exciting  events,  awaits  from  us 
with  anxiety. 

The  echo  of  these  events,  cominsr  from  the  Far  East,  reverberates  every- 
where.    As  early  as  the  month  of  December,  1904,  the  question  of  the  inter- 
national regulation  of  the  employment  of  submarine  mines  was  considered  in  the 
Italian  Parliament.     It  provoked  on  the  part  of  the  Minister  for  Foreign 
[376]   Affairs  the  formal  declaration  that  Italy  was  ready  to  discuss  and  solve 
this  problem  at  the  Hague  Conference. 

Such,  gentlemen,  is  the  great  confidence  which  has  been  bestowed  upon  us 
by  all  at  the  commencement  of  our  work.  Let  us  take  care  not  to  betrav  this 
confidence  at  the  end  of  our  arduous  task.  We  have  been  asked,  we  are  still  being 
asked  to  reconcile  divergent  interests  in  delicate  questions. 

The  accomplishment  of  such  a  work  requires  that,  in  view  of  the  very  great 
advantage  of  establishing  the  common  law  for  all  nations  in  regard  to  naval 
war,  Governments  willingly  make  the  necessary  renunciations,  and  even  some 
1  Annex  A  to  this  day's  minutes. 
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indispensable  sacrifices.  It  is  only  thus  that,  in  developing  and  consolidating 
the  harmony  of  interests,  one  works  effectively  for  the  good-will  and  reciprocal 
confidence  which  are  the  only  true  and  firm  bases  for  pacific  international 
relations. 

The  President  then  says  that  the  report  of  the  committee  having  been  dis- 
tributed two  days  ago,  it  is  most  probable  that  all  the  delegates  have  taken 
cognizance  of  it.  If  no  one  demands  a  reading  in  extenso,  it  will  be  considered 
read.  It  is  necessary,  however,  to  take  account  of  the  fact  that  this  same  report, 
with  the  modifications  made  necessary  by  the  debates,  will  serve  for  the  trans- 
mission of  the  draft  to  the  plenary  Conference.  That  is  why  it  will  be  neces- 
sary later  to  deliberate  and  perhaps  to  vote  upon  the  report. 

The  President  adds  the  following:  Before  approaching  the  discussion  of 
the  regulations,  article  by  article,  I  would  suggest  that  the  reporter  be  requested 
to  read  us  the  passage  of  his  report  in  which,  reviewing  the  essential  points 
which  obtained  a  majority  in  the  committee,  he  gives  us  a  brief  survey  of  the 
regulations  in  their  entirety  which  are  proposed  to  us. 

The  Reporter,  after  thanking  the  President  as  well  as  the  members  of  the 
Commission  for  their  kindly  expressions  concerning  his  report,  reads  the  fol- 
lowing passage : 

The  principles 'unanimously  accepted  may  be  summed  up  as  follows: 

1.  There  is  a  fundamental  distinction  to  be  made  between  anchored 
automatic  contact  mines  and  unanchored  mines ;  the  latter  may  be  used 
everywhere,  but  they  should  be  constructed  in  such  a  way  as  to  become 
harmless  within  the  lapse  of  a  very  short  time ;  it  should  be  the  same  with 
torpedoes  that  have  missed  their  mark. 

2.  As  to  anchored  mines,  a  limitation  is  necessary  as  to  space,  that 
is  to  say,  as  regards  the  places  where  it  shall  be  permissible  to  lay  them. 

3.  But  as  this  limitation  cannot  be  absolute  and  as  it  does  not  exclude  in 
every  case  the  possibility  of  laying  anchored  mines  where  peaceful  shipping 
should  be  entitled  to  rely  upon  free  navigation,  it  is  necessary  here  again  to 
have  recourse  to  a  limitation  in  duration,  that  is  to  say,  a  limitation  of  the 
time  during  which  the  mine  is  dangerous,  which  would  be  possible,  thanks 
to  modern  technical  invention.  We  have  likewise  been  able  to  reach  a 
unanimous  decision : 

That  every  anchored  mine  should  be  constructed  in  such  a  way  as  to 
become  harmless  in  case  it  breaks  its  moorings  and  goes  adrift. 

By  this  happy  combination  of  the  limitations  as  to  space,   with  the 
technical  conditions  that  we  have  just  mentioned,  a  very  appreciable  improve- 
ment can  be  effected  over  the  present  state  of  things.     On  several  occa- 
[377]   sions  it  has  been  strongly  emphasized  that  the  obligation  of  employing 
anchored  mines  that  become  harmless  as  soon  as  they  have  broken  from 
their  moorings  constitutes  a  very  great  advance  over  the  present  situation. 

4.  These  provisions  are  completed  by  rules,  also  voted  unanimously, 
establishing  an  obligation  on  States  employing  anchored  mines  not  only  to 
take  all  possible  measures  of  precaution,  particularly  in  notifying  the  dan- 
gerous regions  (Article  6),  but  also  to  remove  at  the  end  of  the  war  the 
anchored  mines  that  have  been  laid,  and,  in  every  case,  to  provide  so  far 
as  possible  that  the  mines  made  use  of  become  harmless  after  the  lapse 
of  a  short  time,  so  that  they  do  not  remain  dangerous  long  after  the  close 
of  the  war. 

5.  Finally,  the  general  consent  of  the  States  represented  in  the  com- 
mittee of  examination  was  given  to  some  transitory  provisions  undertaking 
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to  apply  these  rules  as  soon  as  possible  and  granting  the  time  necessary  for 
conversion  of  existing  material,  as  well  as  to  the  vaeu  that  the  question 
may  be  taken  up  again  before  the  expiration  of  the  necessarily  rather  short 
term  for  which  the  Convention  can  be  concluded. 

The  President  reads  the  title  of  the  Draft  Regulation  relative  to  the  laying 
of  automatic  submarine  contact  mines,  which  gives  rise  to  no  remarks.1 

When  about  to  submit  Article  1  to  discussion,  he  observes  that  regard  for 
the  humanitarian  principles  is  given  the  first  place  in  this  article.  The  specifica- 
tion of  the  different  categories  of  mines  which,  thanks  to  the  progress  of  science, 
can  be  introduced  into  this  article,  has  nevertheless  furnished  the  means  for 
taking  military  interests  into  account  in  just  measure. 

Article  1  is  then  read  and  submitted  to  discussion. 

Article  1 
It  is   forbidden : 

1.  To  lay  unanchored  automatic  contact  mines  which  do  not  become  harmless  one 
hour  at  most  after  the  person  who  laid  them  ceases  to  control  them ; 

2.  To  lay  anchored  automatic  contact  mines  which  do  not  become  harmless  as  soon 
as  they  have  broken  loose  from  their  moorings ; 

3.  To  use  torpedoes  which  do  not  become  harmless  when  they  have  missed  their 
mark. 

Rear  Admiral  Siegel  speaks  as  follows: 

Gentlemen  :  You  have  seen  from  the  report  that  a  great  diversity  of  opinions 
manifested  itself  in  the  committee  of  examination  for  mines.  The  text  of  the 
different  articles  was  never  accepted  unanimously,  the  majority  by  which  the 
different  propositions  were  decided  being  very  small.  The  conviction  has 
impressed  itself  upon  us  that  the  question  of  mines  cannot  be  considered  as  fully 
developed :  the  weapon  is  too  new,  its  use  is  still  unknown,  its  development 
cannot  be  foretold.  An  agreement  in  the  matter  of  mines  was  all  the  more 
difficult  to  attain  in  that  it  constituted  not  only  a  military  question,  but  an  object 
of  sentiment  as  well. 

The  fol'owine  was  the  question  for  which  a  solution  was  hoped:  In  view 
of  the  fact  that  mines  exist  and  that  they  are  considered,  with  reason,  an  indis- 
pensable means  of  warfare,  what  is  the  most  effective  way  in  which  to 
[378]  regulate  their  employment  to  such  a  degree  that  the  interests  and  safety  of 
peaceful  navigation  may  be  reconciled  with  the  legitimate  exigencies  of 
the  war.  Has  this  question  been  solved?  In  the  opinion  of  the  German 
delegation  the  attempt  was  not  perfectly  successful,  and  it  is  for  this  reason 
that  it  made  the  proposition,  accepted  in  the  committee  of  examination,  that 
the  present  Convention  be  concluded  for  a  period  of  five  years,  in  order  that 
there  mav  be  an  opportunity  at  the  earliest  posc'b'e  moment  to  revise  and  amend 
the  still  disputed  provisions.  Pendine  this  definitive  solution,  the  German  dele- 
gation reserves  to  itself  the  libertv  which  it  believes  necessary  for  certain  mili- 
tary actions,  not  considering  itself  bound  in  anv  measure  by  an  international 
conventional  ru'e  which  limits  too  narrowlv  the  places  where  mines  mav  be 
employed  and  the  duration  of  their  effectiveness.  Also,  should  the  German 
delegation  make  reservations  to  the  articles  whose  provisions  can  cause  mis- 
understandings and  which,  on  the  other  hand,  forbid  the  employment  of  mines 
in  many  cases  where  such  employment  is  indispensable?    A  single  example  may 

1  Annex  B  to  this  day's  minutes. 
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be  cited.  If  a  fleet  X  blockades  the  coast  of  a  country  Y,  it  does  so  to  cut  the  lat- 
ter off  from  all  communication  by  sea.  It  desires  to  destroy  the  country  through 
a  slow  starvation  by  depriving  it  of  its  means  of  existence.  The  country  Y 
would  do  its  best  to  avoid  such  a  fate  and  would  seek  to  keep  the  vessels  of  the 
fleet  X  at  as  great  a  distance  as  possible  from  its  shores.  In  case  the  naval  forces 
are  insufficient  to  attain  this  object,  the  State  Y  finds  a  valuable  auxiliary  in 
mines.  But  in  order  to  make  them  effective  it  is  necessary  to  carry  them  to 
the  vicinity  of  the  enemy.  However,  the  fleet  X  will  not  always  come  near  the 
coast ;  it  will  perhaps  station  itself  at  a  distance  of  twenty  miles  or  more.  As 
Article  3  forbids  the  employment  of  mines  at  a  distance  greater  than  three  miles 
and  in  certain  cases  ten  miles  from  the  coast,  the  defender  finds  itself  deprived 
of  the  only  means  which  would  force  the  enemy  fleet  to  keep  aloof  from  its 
coasts.  This  state  of  affairs  would  be  absolutely  inadmissible.  But  this  is  not 
all.  Article  5  forbids  the  use  of  mines  which  do  not  become  harmless  within 
two  hours  after  the  person  using  them  has  abandoned  them.  If  then,  in  the 
case  mentioned,  the  defender  had  laid  mines  in  front  of  its  vessels  in  the  hope 
of  being  able  to  stay  on  the  spot  for  a  certain  time,  and  if  it  is  attacked  by  the 
fleet  X,  very  much  stronger  than  itself,  which  obliges  it  to  retire  precipitately, 
how  would  it  manage  to  find  the  means  of  assuring  itself  that  the  mines  which 
it  had  laid  would  become  harmless  within  two  hours?  It  is  evident  that  this 
is  impossible;  this  illustration,  which  is  entirely  within  the  realm  of  possibility 
in  every  war,  shows  by  the  evidence  that  the  provisions  of  Articles  3  and  5  are 
inacceptable  from  the  military  point  of  view.  Also  it  must  be  observed  that 
in  the  case  which  has  just  been  cited  one  can  not  say  that  the  interests  of 
peaceful  navigation  would  be  at  stake.  Between  a  blockaded  coast  and  the 
blockading  fleet  no  commercial  navigation  can  exist.  Why  then  these  inac- 
ceptable restrictions? 

But  a  truly  necessary  provision  and  one  that  should  be  forcibly  demanded, 
is  that  anchored  mines  which  break  loose  from  their  moorings  should  become 
harmless,  in  order  that  these  mines  may  not  transform  themselves  into  unan- 
chored  floating  mines  and  jeopardize  other  places  than  those  for  which  they  were 
intended.  This  provision,  as  well  as  all  others  which  have  for  their  purpose 
the  greatest  possible  protection  to  peaceful  navigation,  the  German  delegation 
will  accept  with  alacrity. 

His  Excellency  Sir  Ernest  Satow  delivers  the  following  address: 

Although  the  question  of  submarine  mines  has  been  the  object  of  profound 
study  on  the  part  of  the  committee  of  examination,  we  desire  to  call  the 
[379]   attention  of  the  Commission  to  it  again,  with  the  request  that  it  proceed 
further  than  the  committee  has  gone  in  the  matter  of  limitation. 

I  do  not  ignore  the  fact  that  there  are  two  contrary  opinions  on  the  subject, 
both  of  which  are  supported  in  the  Commission.  On  one  hand,  it  is  possible 
to  maintain  that  the  employment  of  these  engines,  one  of  which  could,  within 
the  space  of  a  few  seconds,  send  a  thousand  persons  to  death,  should  be  entirely 
forbidden ;  on  the  other  hand,  there  is  a  current  opinion  in  favor  of  the  theory 
that  the  more  terrible  war  becomes  in  its  effect,  the  more  will  populations 
restrain  their  belligerent  passions  and  the  less  will  war,  once  begun,  continue. 
Without  wishing  to  express  here  an  opinion  upon  the  respective  values  of  these 
two  theories,  I  will  permit  myself  to  state  that  even  if  the  use  of  all  the 
imaginable  engines  of  war  were  sanctioned  by  public  opinion,  the  latter  would 
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not  fail  to  assert  itself  against  the  employment  of  these  engines  in  such  a  way 
as  to  injure  third  neutral  parties. 

It  is  well  not  to  forget  that  the  principal  aim  of  the  present  Conference  is 
to  find  some  means  of  avoiding  international  conflicts  and  not  to  attempt  to 
regulate  war  or  to  lessen  the  evils  inseparable  therefrom.  The  very  name  of 
"  Peace  Conference "  given  to  our  assembly  indicates  clearly  the  peaceable 
nature  of  its  work,  and  our  first  duty  is  to  labor  together  with  all  our  might 
to  render  war  impossible. 

Moreover  it  is  incontestable  that  only  our  efforts  to  preserve  peace  interest 
public  opinion  and  that,  aside  from  this  universal  interest,  this  anxiety  to  see 
our  work  succeed  with  regard  to  the  peaceful  settlement  of  international  dis- 
putes, a  general  indifference  is  manifest  with  regard  to  our  attempts  at  codifi- 
cation in  the  domain  of  the  law  and  customs  of  war.  Thus  the  public  follows 
with  vague  interest  our  debates  upon  the  conversion  of  merchant  ships  into 
war-ships,  the  treatment  to  be  accorded  to  belligerent  vessels  in  neutral  ports, 
and  other  similar  questions,  but  it  is  entirely  different  with  regard  to  the  ques- 
tions directly  concerning  the  maintenance  of  peace;  if  the  Conference  results 
in  multiplying  the  causes  of  conflict  and  in  augmenting  its  probability  instead 
of  lessening  it,  it  is  certain  that  indignation  will  be  rampant  and  that  the 
civilized  world  will  not  pardon  us  easily  for  having  conducted  the  debates  to 
such  a  conclusion. 

Such  a  result,  however,  will  not  fail  to  make  itself  felt  following  the  adop- 
tion of  the  proposition  permitting  bellieerents  to  sow  automatic  mines  in  pro- 
fusion in  the  seas.  In  truth,  it  is  difficult  to  conceive  of  news  more  apt  to 
arouse  the  belligerent  instincts  of  a  great  people  than  that  of  the  detraction  of 
one  of  their  large  steamers  in  time  of  peace  and  without  warning.  The  normlar 
clamor  against  the  offending  State  would  be  such  that  it  would  be  very  difficult 
for  a  Government  to  resist  the  dangerous  force  tending  to  war. 

In  our  opinion  the  present  rule,  which  limits  the  employment  of  automatic 
mines  in  the  national  ports  for  the  defensive  and  in  the  waters  adiacent  to  a 
military  arsenal  for  the  offensive,  is  already  of  a  nature  to  disturb  the  friendly 
relations  between  peoples.  In  truth,  even  with  the  above  limitations,  the  danger 
for  neutral  vessels  will  always  exist  and  the  suspicion  that  the  loss  of  a  ship 
has  been  occasioned  by  the  explosion  of  one  of  these  mines  will  not  fail  to  put 
public  opinion  in  a  ferment.  However,  it  is  demanded  of  us  that  we  go  even 
further  in  the  direction  of  the  liberty  of  action  of  the  belligerent.  The  draft 
Convention  which  we  have  before  us  gives  to  the  latter  the  right  to  lav  mines, 
not  only  for  the  defense  of  its  own  shores  and  for  the  attack  of  enemy 
[380]  ships  leaving  a  military  port,  but  also  in  the  seas  where  these  engines  could 
not  fail  to  cause  great  losses  to  neutral  shipping.  It  allows  him  even  the 
right  to  lay  mines  beyond  the  territorial  limits  and  in  undefined  places,  which 
however  are  designated  by  the  general  and  vague  name  of  "  sphere  of  immediate 
activities." 

Gentlemen,  if  this  proposition  were  adopted  it  would  most  assuredly  happen 
that,  shortly  after  the  laying  of  these  mines — two  or  three  days  at  the  most  in 
so  far  as  Europe  is  concerned, — neutral  ships  would  be  sunk  by  them  and 
there  would  be  created  a  situation  which  diplomacy  would,  in  all  probability, 
be  powerless  to  settle.  Hence,  if  the  Conference  adopts  the  draft  Convention 
in  its  present  form,  it  will  have  contributed,  not  to  the  diminishing  but  to  the 
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augmenting  of  the  causes  for  conflict.  It  goes  without  saying  that  the  same 
reasoning  is  applicable  to  the  case  of  a  neutral  who  wishes  to  preserve  its  neu- 
trality by  the  same  means. 

We  are  firmly  convinced  that  belligerents  have  not  the  right  to  expose 
neutrals  to  the  dangers  to  which  only  their  adversaries  should  be  exposed  and 
also  that  it  is  no  less  the  duty  of  neutrals  not  to  do  anything  for  the  preservation 
of  their  neutrality  which  would  involve  injury  to  other  neutrals.  It  is  for  this 
reason  that  we  consider: 

(1)  That  belligerents  should  only  lay  anchored  mines  in  their  territorial 
waters  or  in  those  of  the  adversary  if  these  mines  are  constructed  in  such  a 
way  as  to  become  harmless  as  soon  as  they  have  broken  loose  from  their 
moorings ; 

(2)  That  belligerents  should  only  launch  unanchored  mines  during  a  naval 
combat.  These  mines  should  be  constructed  in  such  a  way  as  to  become  harm- 
less within  a  short  time ;  otherwise  a  neutral  vessel  arriving  at  these  places  after 
the  battle  and  departure  of  the  belligerent  ships,  and  unaware  that  mines  had 
been  laid,  would  be  sunk. 

The  above  principles  seem  to  have  inspired  Articles  1,  2  and  3  of  the  draft 
which  we  have  before  us. 

(3)  We  are  of  the  opinion  that  the  laying  of  anchored  mines  outside  of 
the  territorial  waters  of  the  belligerents  and  beyond  a  limit  of  ten  marine  miles 
before  military  ports,  military  arsenals,  or  establishments  of  naval  construction 
or  repair,  should  be  forbidden  the  belligerents.  The  right  which  the  draft 
concedes  to  lay  anchored  mines  in  the  open  seas  in  the  "  sphere  of  immediate 
activity  "  gives  to  the  belligerents  the  right  to  sow  these  engines  in  all  the  shallow 
seas.  Thus  they  could  be  laid  in  a  large  part  of  the  Baltic,  in  the  North  Sea, 
the  Channel,  upon  the  coasts  of  the  Mediterranean,  not  to  speak  of  the  Strait 
of  Malacca,  of  parts  of  the  Netherland  Indies,  of  the  Gulf  of  Tonkin  and  of 
the  Yellow  Sea.  It  is  true  that  it  is  stipulated  in  the  second  paragraph  of 
Article  5  that  anchored  mines  in  the  open  sea  must  be  constructed  in  such  a 
way  as  to  become  harmless  within  two  hours  at  most  after  they  have  been 
abandoned  by  the  belligerent  which  laid  them ;  but  how  is  this  stipulation  to  be 
put  into  execution?  Except  in  the  case  of  the  electro-mechanical  mine,  the  mine 
once  laid  can  only  be  rendered  harmless  by  the  action  of  another  mine  which 
itself  acts  instantaneously.  We  do  not  believe  that  it  would  be  possible  to 
invent  a  mine  which  would  become  harmless  two  hours  after  the  belligerent 
which  lays  it  shall  have  left  the  place,  perhaps  in  haste  to  escape  from  the 
pursuit  of  the  enemy :  the  stipulation  seems  to  us,  then,  to  demand  the  impos- 
sible, and  it  seems  preferable  to  us  to  eliminate  Article  5  in  its  entirety,  which 
would  also  result  in  eliminating  the  second  paragraph  of  Article  9. 

Article  4,  paragraph  3,  declares  that  it  "  is  forbidden  to  lay  automatic 
contact  mines  off  the  coasts  and  ports  of  the  enemy  with  the  sole  object 
[381]  of  intercepting  commercial  shipping."  Here  is  a  clause  which  leaves  to 
the  belligerent  a  very  dangerous  mask.  It  was  proposed  in  the  com- 
mittee only  to  permit  the  laying  of  mines  off  a  commercial  port  upon  the  con- 
dition that  there  was  in  the  port  at  least  a  large  fighting  force,  but  the  proposi- 
tion was  quickly  contested  and,  in  consequence,  had  to  be  withdrawn.  How- 
ever, it  will  be,  in  our  opinion,  entirely  contrary  to  the  spirit  and  the  letter  of 
the  Declaration  of  Paris  to  permit  a  blockade  to  be  maintained  in  whole  or  in 
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part  with  the  aid  of  mines.  I  beg  to  recall  to  you  the  very  text  of  the  passage 
relating  to  this  question :  "  blockades,  in  order  to  be  binding  must  be  effective, 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent  access  to  the 
enemy's  coastline."  It  is  clear  that  here  the  point  in  question  is  a  sufficient 
force  composed  of  war-ships  and  that  in  this  category  are  not  considered  sub- 
marine mines  which  are  not  subject  to  any  control  and  which  do  not  contain 
in  themselves  any  evident  proof  of  the  intention  of  preventing  access  to  the 
blockaded  port.  It  will  be  well,  therefore,  to  clarify  this  point,  in  order  to 
remove  all  ambiguity,  and  that  is  why  we  have  the  honor  to  propose  the  fol- 
lowing text  in  the  place  of  the  one  we  have  before  us :  "  It  is  forbidden  to  lay 
automatic  submarine  contact  mines  before  the  ports  of  the  adversary  other  than 
those  which  are  considered  as  war  ports." 

The  term  "  war  port "  is  already  defined  in  paragraph  2  of  Article  3. 
It  is  very  clearly  decreed  in  the  Convention  that  anchored  mines  which  do 
not  become  harmless  as  soon  as  they  have  broken  loose  from  their  moorings 
are  absolutely  forbidden.1 

Moreover,  the  signatory  States  declare  in  the  most  formal  manner  that  they 
will  convert  the  materiel  of  their  mines  as  soon  as  possible,  so  as  to  bring  them 
into  conformity  with  the  foregoing  requirements.  It  is  naturally  asked,  what 
is  the  proper  meaning  of  the  expression  "  as  soon  as  possible."  Only  experts 
in  the  matter  would  be  able  to  give  an  approximate  answer,  and  I  am  sure  that 
their  opinion  will  coincide  with  the  opinion  of  my  delegation,  which  is  that  this 
conversion  would  take  but  a  few  months.  We  propose  then  the  following  amend- 
ment, which  will  give  greater  clearness  to  the  Convention  and  will  change  in 
no  way  the  principle  already  voted. 

Article  9,  paragraph  3.  Eliminate  the  word  "  unanchored"  and  replace 
the  words  "  to  the  conditions  stipulated  in  Article  1,  paragraph  1,"  by  the  words 
"  to  the  conditions  of  Article  1,  paragraphs  1  and  2." 

The  duration  of  the  Convention  is  fixed  by  Article  10  for  five  years  only 
and  this  article  recommends  to  the  signatory  Powers  to  resume  consideration  of 
the  question  of  submarine  mines  six  months  before  the  expiration  of  this  period. 
The  duration  of  the  Convention  was  first  fixed  at  ten  years  in  the  com- 
mittee of  examination  and  it  was  finally  reduced  to  five  years.  We  believe  that 
the  period  fixed  is  not  sufficiently  long,  and  we  have  the  honor  to  propose  that 
the  text  of  Article  9  be  worded  as  follows : 

Article  9 

The  stipulations  of  the  present  Convention  are  concluded  for  a  period 
of  seven  years  from  the  date  on  which  the  present  Convention  takes  effect, 
or  for  a  period  extending  to  the  end  of  the  Third  Peace  Conference  if  that 
date  is  prior  to  the  end  of  the  above-mentioned  period. 

Article  10 

The  signatory  Powers  bind  themselves  to  resume  consideration  of  the 

question  of   the  employment  of   submarine  mines  six  months  before  the 

expiration  of  the  period  of  seven  years  mentioned  above  in  Article  9,  if 

the  question  has  not  been  reconsidered  and  settled  by  the  Peace  Conference 

prior  to  that  date. 

[382]  We  consider  that  the  above  text  constitutes  an  acceptable  compromise 

1  See  paragraph  2  of  Article  1. 
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between  the  original  proposition  of  ten  years  and  that  of  five  years  in- 
corporated in  the  draft  Convention.  By  that  time  the  progress  of  science 
will  perhaps  have  made  it  possible  for  inventors  to  perfect  mines  and  public 
opinion  will  have  had  time  to  enlighten  itself  upon  the  question  of  the  employ- 
ment of  these  terrible  and  dangerous  engines.  This  is  why  we  submit  our  propo- 
sitions to  the  careful  attention  of  the  Commission  with  the  hope  of  seeing  them 
adopted  unanimously. 

His  Excellency  Baron  Marschall  von  Bieberstein  desires  to  add  a  few 
words  to  the  declaration  which  has  just  been  made  by  Rear  Admiral 
Siegel : 

The  German  delegation  feels  impelled  to  object  in  great  measure  to  the 
provisions  looking  toward  the  restriction  of  the  use  of  mines.  I  desire  to 
explain  in  a  few  words  the  scope  of  our  reservations  and  particularly  to  define 
our  attitude  against  this  interpretation  that,  save  for  the  restrictions  which  we 
have  accepted,  we  demand  an  unlimited  freedom  of  action  for  the  employment 
of  these  engines.  We  have  no  intention,  to  use  the  expression  of  the  delegate 
from  Great  Britain,  "  of  sowing  mines  profusely  in  all  the  seas." 

That  is  not  the  case.  We  are  not  of  the  opinion  that  all  which  is  not 
expressly  forbidden  is  permissible. 

That  a  belligerent  who  lays  mines  assumes  a  very  heavy  responsibility 
towards  neutrals  and  towards  peaceful  shipping  is  a  point  on  which  we  are  all 
agreed.  No  one  will  resort  to  this  instrument  of  warfare  unless  for  military 
reasons  of  an  absolutely  urgent  character.  But  military  acts  are  not  solely  gov- 
erned by  stipulations  of  international  law.  There  are  other  factors :  conscience, 
good  sense,  and  the  sentiment  of  duty  imposed  by  principles  of  humanity  will 
be  the  surest  guides  for  the  conduct  of  sailors  and  will  constitute  the  most 
effective  guaranty  against  abuses.  The  officers  of  the  German  navy — I  loudly 
proclaim  it — will  always  fulfill  in  the  strictest  fashion  the  duties  which  emanate 
from  the  unwritten  law  of  humanity  and  civilization. 

I  have  no  need  to  tell  you  that  I  entirely  recognize  the  importance  of  the 
codification  of  rules  to  be  followed  in  war.  But  it  would  be  a  great  mistake 
to  issue  rules  the  strict  observance  of  which  might  be  rendered  impossible  by 
force  of  circumstances.  It  is  of  the  first  importance  that  the  international  mari- 
time law  which  we  desire  to  create  should  only  contain  clauses  the  execution  of 
which  is  possible  from  a  military  point  of  view — is  possible  even  in  exceptional 
circumstances.  Otherwise  respect  for  law  would  be  lessened  and  its  authority 
undermined.  It  would  also  seem  to  us  to  be  preferable  to  maintain  at  present 
a  certain  reserve,  in  the  expectation  that  five  years  hence  it  will  be  easier  to 
find  a  solution  which  will  be  acceptable  to  the  whole  world. 

But  in  order  to  give  substantial  proof  that  the  German  delegation  will  con- 
tribute voluntarily  to  all  acceptable  measures  which  would  reassure  public 
opinion,  it  declares  itself  willing  to  forbid  for  five  years,  that  is- "to  say,  for  the 
duration  of  this  Convention,  all  employment  of  unanchored  mines  It  proposes 
then  to  replace  paragraph  1  of  the  first  article  with  the  words :  "  It  is  forbidden 
for  a  period  of  five  years  to  lay  unanchored  automatic  contact  mines." 

His  Excellency  Mr.  Keiroku  Tsudzuki  makes  the  following  address : 

Mr.  President:  In  view  of  the  draft  Convention  looking  toward  the  regula- 
tion of  one  of  the  questions  which  have  so  profoundly  affected  public  opinion,  I 
hope  that  the  grave  experience  through  which  we  have  just  passed  will  permit  of 
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our  making  several  observations  and  presenting  several  objections  against  the 

draft  which  we  have  before  us. 
[383]   I  believe  that  I  do  not  exaggerate  the  great  importance  of  the  question 

by  saying  that  of  all  the  questions  submitted  to  the  present  Conference 
it  is  undoubtedly  that  relating  to  the  employment  of  mines  which  has  attracted 
the  most  lively  interest  of  the  civilized  world.  The  destructive  force  of  this 
formidable  engine  of  war  causes  terrible  ravages,  without  distinction,  to  those 
who  are  willing  to  sacrifice  their  lives  for  their  country  and  the  neutral  citizens 
who,  with  no  suspicion  of  danger,  are  engaged  in  legitimate  commerce  and  in 
peaceable  occupations;  this  engine  also  makes  its  destructive  effects  felt  after 
the  conclusion  of  peace  and  renders  dangerous  the  exercise  of  all  peaceable 
activity  not  only  in  the  zone  of  hostilities  of  the  day  before,  but  likewise  through- 
out almost  the  full  length  of  the  great  commercial  routes  of  an  entire  ocean. 
If  such  were  the  absolutely  inevitable  misfortune  of  war,  we  might  be  consoled 
for  this  fatality  to  a  certain  extent.  But  we  are  convinced  that,  in  spite  of  the 
rigorous  restrictions  which  it  is  desired  to  impose  upon  the  laying  of  mines,  we 
will  not  be  lacking  a  means  sufficient  for  the  defense  of  the  country. 

On  this  subject  we  share  completely  the  views  and  the  wishes  so  vigorously 
held  by  the  scientific  men,  learned  societies  and  peaceful  citizens  who  represent 
civilized  commercial  activity.  It  is  with  great  pleasure  that  we  note  in  the 
report  which  has  just  been  presented  to  us  that  it  is  precisely  these  lofty  ideas 
which  have  guided  the  committee  of  examination  in  the  laborious  work  meriting 
our  sincere  appreciation.  It  is  necessary  above  all  to  render  homage  to  a-  result 
which  is  the  fruit  of  so  great  a  spirit  of  conciliation  and  mutual  concession. 
Nevertheless,  we  must  remark  that  Article  9 — particularly  its  first  paragraph — 
endangers  the  greater  part  of  this  result,  so  that  as  a  whole  the  draft  does  not 
respond  sufficiently  to  the  wishes  so  ardently  expressed  by  public  opinion.  In 
truth,  in  the  late  war  in  the  Far  East,  although  at  that  time  there  was  no  inter- 
diction of  international  law,  we  made  no  attempt  to  sow  these  engines  of  destruc- 
tion in  the  open  sea  regardless,  and  we  are  convinced  that  our  adversaries  of 
yesterday,  also,  did  not  make  use  of  this  right  to  sow  mines  indiscriminately  in 
the  open  sea.  The  mines  which  were  laid,  were  laid  within  the  limits  of  Articles 
2-4,  and  it  was  the  force  of  the  waves,  of  the  currents,  of  the  winds,  of  hurri- 
canes and  of  typhoons  which,  by  breaking  the  moorings,  carried  them  adrift  into 
the  open  sea,  thus  causing  the  great  number  of  unintentional  damages  which  have 
so  profoundly  impressed  public  opinion.  But,  they  are  precisely  these  mines, 
against  which  the  civilized  world  has  with  justice  risen  in  indignation,  that  the 
draft,  by  its  Article  9,  paragraph  1,  would  permit  belligerents  to  employ  within 
the  limits  of  territorial  waters  until  the  forty  odd  States  here  represented  shall 
have  invented  mines  of  greater  perfection.  We  desire  that  once  for  all  mines 
which  do  not  become  harmless  as  soon  as  they  have  broken  loose  from  their 
moorings  be  interdicted,  even  when  they  are  laid  within  the  limits  imposed  by 
Articles  2-4.  We  wish,  therefore,  that  paragraphs  1  and  2  of  Article  9  be 
eliminated. 

Moreover,  we  would  desire  that  mines  laid  outside  of  the  limits  imposed 
by  Articles  2-4,  anchored  or  unanchored.  should  be  of  such  a  nature  as  to 
become  harmless  one  hour  at  the  most  after  their  immersion.  We  desire  there- 
fore that  Article  5  be  eliminated  and  that  Article  1,  paragraph  1,  be  recast  in  such 
a  way  as  to  cover  all  mines  laid  outside  of  the  territorial  limits  and  that  the 
lapse  of  one  hour  be  reckoned  from  the  moment  of  immersion. 
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We  do  not  see  the  necessity  for  the  days  of  grace  which  it  is  desired  to 

grant  with  respect  to  unanchored  mines  by  the  third  paragraph  of  Article  9. 

It  is  necessary  to  consider  that  these  are  mines  which  have  never  been 

[384]  employed  prior  to  this  time.    We  would  prefer  then  that  this  paragraph 

be  eliminated  and  that  the  interdictions  of   Article   1   become  effective 

immediately. 

As  to  Article  10,  we  would  prefer  a  stipulation  which  binds  the  contracting 
Powers  better  than  is  done  by  paragraph  2. 

We  should  have  liked  to  propose  the  following  wording,  excepting  the  right 
of  denunciation :  "  The  stipulations  of  the  present  Convention  shall  have  effect 
until  the  signatory  Powers  have  concluded  another  to  replace  it." 

Such  being  our  views,  we  would  like  to  submit  propositions  embodying 
them,  but  in  view  of  those  made  by  the  British  delegation,  we  content  out- 
selves  with  expressing  our  hearty  approval  of  these  propositions,  abstaining 
from  depositing  others  of  a  similar  nature  which  would  perhaps  have  the  effect 
of  bringing  confusion  into  the  discussion. 

His  Excellency  Mr.  Tcharykow  then  speaks  as  follows: 

It  is  with  great  pleasure  that  I  endorse  the  remarks  of  his  Excellency  Mr. 
Tsudzuki,  our  adversary  of  yesterday  and  our  friend  of  to-day  (applause), 
on  the  subject  of  the  employment  of  anchored  automatic  contact  mines  which 
do  not  become  harmless  as  soon  as  they  break  loose  from  their  moorings.  The 
Russian  delegation,  just  as  that  of  Japan,  will  vote  "  yea  "  for  paragraph  2  of 
Article  1  which  forbids  the  employment  of  these  mines.  At  the  same  time  the 
Russian  delegation  desires  to  explain  briefly  the  reasons  for  the  vote  which  it 
will  cast. 

This  vote  will  be  given  for  every  proposition  of  a  nature  to  guarantee  the 
interests  of  peaceable  navigation.  It  will  not  be  given  for  any  measure  which 
would  be  harmful  to  our  defense.  Moreover,  the  state  of  technical  imperfection 
actually  existing  with  regard  to  the  manufacture  of  mines  enjoins  upon  us  a 
great  caution  with  respect  to  the  plans  for  using  them  mentioned  in  the  draft 
which  we  are  examining.  We  do  not  wish  to  assume  obligations  which  we 
would  not  from  this  minute  actually  be  able  to  live  up  to,  and  we  prefer  to  sign 
an  agreement  less  extensive  but  one  which  contains  practical  guaranties  for  the 
interests  of  legitimate  commerce  without  compromising  those  of  national 
defense. 

His  Excellency  General  Porter  reads  the  following  declaration: 

If  conventional  agreements  are  made,  it  is  essential  that  they  be  practical 
from  a  technical  point  of  view,  that  they  be  concluded  in  terms  clear  enough 
to  prevent  conflicts  instead  of  bringing  them  about,  finally,  that  they  should 
conform  to  recognized  rights.  If  they  are  not  thus  established  or  if  they  are 
not  the  result  of  agreements  concluded  in  good  faith,  they  are  worse  than 
useless. 

About  two  years  ago  a  considerable  number  of  naval  officers  of  the  United 
States  met  at  the  Naval  War  College.  Among  other  questions,  they  received 
instructions  to  express  their  opinions  relative  to  the  regulation  of  the  employ- 
ment of  mines  in  the  light  of  the  experience  of  the  recent  war  in  the  Far  East. 
In  concert  with  an  expert  jurisconsult,  they  formulated  a  regulation  which, 
after  being  discussed  and  slightly  modified  by  the  Navy  Staff,  was  approved  by 
the  Navy  Department  on  September  27,  190(5,  and,  as  a  consequence,  was  sub- 
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mitted  to  the  Third  Commission,  as  the  proposition  of  the  delegation  of  the 
United  States,  in  the  following  terms: 

Proposition  of  the  delegation  of  the  United  States  of  America  relative 
to  the  use  of  automatic  submarine  contact  mines 

1.    Unanchored  automatic  contact  mines  are  prohibited. 
[385]       2.    Anchored  automatic  contact  mines,  which  do  not  become  innocuous 
on  getting  adrift  are  prohibited. 

3.  If  anchored  automatic  contact  mines  are  used  within  belligerent 
jurisdiction  or  within  the  area  of  immediate  belligerent  activities,  due  pre- 
cautions shall  be  taken  for  the  safety  of  neutrals. 

The  prohibition  of  anchored  mines  was  inserted  in  the  above  proposition 
for  the  reason  that  although  their  employment  was  held  as  legitimate  among  the 
belligerents,  the  danger  to  neutrals  would  be  very  great,  considering  the  uncer- 
tainty regarding  the  means  of  limiting  their  duration.  It  is  easy  to  say  that  by 
making  a  hole  of  a  given  diameter  in  the  shell,  mines  could  be  constructed  in  such 
a  manner  as  to  fill  themselves  and  overflow  within  a  lapse  of  time  easy  to  cal- 
culate according  to  recognized  rules,  but  a  bit  of  seaweed  will  stop  up  a  hole, 
and  if  only  one  mine  in  a  hundred  continued  to  float  longer  than  it  should,  the 
menace  is  too  serious  to  be  justified  by  any  doubtful  advantage  to  the  defense. 

The  provision  of  the  second  paragraph  of  the  proposition  of  the  United 
States  that  anchored  mines  which  do  not  become  innocuous  when  they  have 
gotten  adrift,  was  adopted  after  the  officer  experts  on  torpedoes  had  pointed 
out  that  the  mines  used  by  the  United  States  Navy  were  actually  of  this  nature 
and  that  it  was  possible  to  count  upon  their  action  in  no  uncertain  manner.  The 
electric  battery  which  animates  the  mine  is  not  in  the  caisson  of  the  mine,  but 
is  contained  in  a  heavy  metal  cylinder  weighing  three  hundred  pounds  (150 
kilograms)  which  is  immersed  after  the  mine  is  anchored  and  is  bound  to  the 
latter  by  a  wire  conductor.  If  the  mine  gets  adrift,  either  because  of  tidal  action 
or  because  of  the  operations  of  trawlers,  the  wire  as  well  as  the  cable  of  the 
anchor  is  broken  and  the  mine  becomes  innocuous.  There  is  no  doubt  that  the 
necessary  mechanical  apparatus  has  already  been  invented,  and  it  is  equally  cer- 
tain that  mines  which  have  already  been  manufactured  can  be  modified  in  a 
satisfactory  manner. 

The  third  paragraph  of  the  proposition  of  the  United  States  was  the  object 
of  a  prolonged  examination.  It  relates  to  the  usage  of  anchored  mines  in  the 
jurisdiction  of  belligerents,  that  is  to  say,  either  in  the  waters  of  the  belligerent, 
in  the  waters  of  its  adversary  where  it  exercises  the  jurisdiction  permitted  by 
the  rules  of  war,  or  within  the  area  of  immediate  belligerent  activity.  It  com- 
prehends also  the  defense  of  points  situated  upon  sea  coasts,  where  operations 
are  to  be  expected  at  all  times,  and  allows  the  usage  of  mines  for  the  defense 
of  temporary  bases,  or,  in  case  of  urgency,  for  the  security  of  the  vessels  of 
the  fleet. 

It  is  universally  recognized  that  mines  are  comparatively  the  legitimate 
means  of  defense,  less  expensive  for  a  State  having  a  very  lengthy  coast- 
line, a  State  which  possesses  a  very  weak  navy,  or  a  State  which  suffers  from 
both  of  these  disadvantages. 

They  are  relatively  of  little  importance  for  a  Power  having  a  great  fleet 
and  many  submarines.    They  are  of  still  less  importance  and  are  even  a  detri- 
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ment  to  a  State  which  finds  it  of  vital  importance  to  maintain  prompt  and  safe 
access  to  its  ports,  day  and  night. 

By  referring  to  the  report  of  the  committee  of  examination,  one  will  see 
that  Article  1  of  the  draft  regulation  is  worded  as  follows: 

It  is  forbidden : 

1.  To  lay  unanchored  automatic  contact  mines  which  do  not  become 
harmless  one  hour  at  most  after  the  person  who  laid  them  ceases  to  control 
them ; 

2.  To  lay  anchored  automatic  contact  mines   which   do   not  become 
harmless  as  soon  as  they  have  broken  loose  from  their  moorings; 

[386]       3.    To  use  torpedoes  which  do  not  become  harmless  when  they  have 
missed  their  mark. 

As  has  already  been  observed,  the  Government  of  the  United  States  has 
disapproved  of  the  usage  of  unanchored  mines. 

The  second  paragraph  which  stipulates  that  anchored  mines  should  become 
innocuous  when  they  get  adrift,  is  the  only  definite  provision  of  the  whole  draft 
which  was  voted  unanimously  by  the  committee  of  examination. 

It  is  understood  that  the  third  paragraph  has  reference  to  automatic  tor- 
pedoes and  that  its  object  is  simply  to  establish  by  a  convention  a  construction 
already  in  general  use,  thanks  to  which  torpedoes  which  have  not  exploded  sink 
at  the  end  of  their  course. 

The  minute  that  the  proviso  of  paragraph  1,  which  the  delegation  disap- 
proves in  principle,  does  not  in  effect  forbid  [permit?]  the  use  of  unanchored 
mines  by  other  Powers,  it  will  accept  Article  1  in  its  entirety. 

Article  2 

It  is  forbidden  to  lay  anchored  automatic  contact  mines  beyond  a  distance  of  three 
nautical  miles  from  low-water  mark,  throughout  the  length  of  the  coast-line,  as  well  as 
along  the  islands  and  islets  adjacent  thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured  starting  from 
a  straight  line  drawn  across  the  bay  in  its  part  nearest  the  entrance  at  the  first  point 
where  the  opening  does  not  exceed  ten  miles  in  width. 

It  is  evident  that  the  determination  of  the  three  mile  limit  would  frequently 
be  extremely  difficult  on  a  coast  bordered  by  islands  and  by  banks  partially  or 
totally  submerged,  and  of  which  perhaps  no  survey  even  has  been  made;  but 
the  principal  objection  of  this  article  is  that  the  range  of  the  cannons  of  modern 
war-ships  being  15,000  yards,  the  distance  of  three  miles  or  6,000  yards  is  less 
than  half  their  range ;  thus  vessels  would  be  able  to  attack  coasts  with  impunity 
in  spite  of  defense  by  means  of  mines. 

It  is  true  that  the  area  for  the  laying  of  mines  has  been  extended  by  a  vote 
of  the  committee  to  the  "  sphere  of  immediate  activity,"  and  such  is  the  purpose 
of  the  first  paragraph  of  Article  5,  but  the  second  paragraph  of  this  article 
stipulates  that  the  mines  thus  placed  outside  of  the  three  mile  limit,  shall  become 
harmless  two  hours  after  they  have  been  abandoned.  It  is  clear  that  this  is 
impossible,  since  such  intelligent  mines  have  never  been  imagined.  If  the  ves- 
sel patrolling  the  mine  field  is  forced  to  retire  as  a  consequence  of  the  approach 
of  the  enemy,  all  physical  communication  with  the  mines  is  necessarily  inter- 
rupted, and  the  enemy,  trusting  in  the  good  faith  and  in  the  technical  equipment 
with  which  the  stipulations  of  a  convention  have  been  executed  by  the  adver- 
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sary,  would  be  able  to  take  a  convenient  shooting  ground  after  the  lapse  of 
two  hours,  and  proceed  to  the  destruction  of  roads,  bridges,  viaducts,  tunnels, 
docks  and  other  manufacturing  or  naval  construction  establishments  which 
happen  to  be  three  miles  this  side  of  the  low-water  mark,  in  spite  of  all  mine 
defense. 

Evidently  the  stipulations  of  Article  5,  paragraph  2,  are  prohibitive,  and 
this  being  tacitly  admitted,  a  provision  was  introduced  in  Article  3  for  the  pur- 
pose of  permitting  the  use  of  anchored  mines  ten  miles  off  military  ports, 
probably  already  strongly  fortified,  a  provision  which  would  not  suffer  any 
restriction  by  the  second  paragraph  of  Article  5,  whereas,  on  the  contrary,  the 
same  right  is  refused  to  ports  minus  defense.  It  is  true  that  the  second  para- 
graph of  Article  3  practically  permits  every  port  to  be  declared  a  mili- 
[387]  tary  port,  but  the  legitimate  right  of  defense  should  not  be  subordinated 
to  the  interpretation  of  an  intentionally  vague  stipulation. 

Article  3  permits  the  defense  to  place  mines  as  far  as  ten  miles  off  of  every 
port  which  could  be  declared  a  military  port.  Article  4,  paragraph  2,  permits 
only  the  attacking  force  to  place  mines  beyond  the  limit  of  three  miles  from 
the  low-water  mark  of  the  enemy's  coast  when  the  establishments  of  naval  or  other 
construction  belong  to  the  State;  an  anomaly  which  was  proposed  at  the  session 
of  the  Institute  of  International  Law  and  rejected,  as  is  set  forth  in  the  very 
able  report  now  submitted  to  the  Commission. 

Articles  2  and  3  are  not  accepted  by  the  delegation  of  the  United  States. 
They  aim  a  serious  blow  at  the  existing  rights  and  necessities  of  the  defense; 
they  are  vague  and  complex  to  the  point  of  constituting  a  menace  of  serious 
misunderstanding  if  thev  are  accepted. 

The  first  and  second  paragraphs  of  Article  4  are  not  accepted  by  us  because 
of  the  anomaly  of  their  provisions  and  also  of  the  uncertainty  of  their  appli- 
cation. 

We  accept  paragraph  3  of  Article  4. 

Article  5  seems  to  us  equally  impossible  of  acceptance,  for  the  second 
paragraph  annuls  an  existing  right  by  limiting  the  mine  to  be  employed  to  a 
category  of  mines  impossible  of  construction.  Moreover,  the  second  paragraph 
of  Article  9  suspends  this  concession  until  the  time  when  the  impossible  mines 
shall  have  been  perfected. 

We  accept  Article  6,  especially  this  last  clause :  "  to  render  them  harmless 
within  a  limited  time,"  which  we  approve  as  an  additional  safeguard;  for 
example,  while  an  anchored  mine  should  become  immediately  harmless  upon 
breaking  loose  from  its  moorings,  it  ought  also  to  be  provided  with  a  device, 
comparatively  slow  but  sure  for  its  own  destruction,  so  that  it  would  eventually 
sink  instead  of  drifting  upon  the  ocean  for  several  months  or  several  years. 

Article  7,  being  dependent  upon  the  articles  which  the  delegation  of  the 
United  States  refuses,  is  not  accepted  by  it. 

Article  8  is  accepted.  Article  9  is  accepted  with  reservation  of  paragraph  2 
which,  itself,  is  not  accepted.     Article  10  is  accepted. 

The  President  remarks  that  the  declarations  which  have  been  read,  with  the 
exception  of  that  of  the  delegation  of  the  United  States  of  America,  relate 
more  to  the  whole  draft  than  to  certain  articles  of  the  regulations.  He  believes 
that  he  interprets  the  intentions  of  the  authors  of  these  declarations  in  thinking 
that  their  principal  desire  is  to  explain  the  votes  which  they  are  prepared  to 
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make  when  the  articles  come  up  for  discussion.  It  is  perhaps  otherwise  with 
the  declaration  read  by  his  Excellency  General  Porter.  It  contains  a  detailed 
examination  of  the  provisions  contained  in  the  draft  under  discussion  and 
formulates  amendments  and  substitutions  of  which  it  is  wholly  impossible  to 
take  account  in  the  debate  if  the  text  is  not  before  one.  Nevertheless  it  would 
probably  be  contrary  to  the  judgment  of  the  Commission  to  propose  the  printing 
and  distribution  of  the  new  propositions  of  the  United  States.     (Assent.) 

For  this  reason  a  record  will  be  kept  of  the  declaration  of  his  Excellency 
General  Porter,  as  of  the  others,  by  inserting  it  in  the  minutes. 

It  is  thus  decided. 

The  President  returns  to  the  discussion  and  opens  the  debate  oi>  Article  1. 
He  reads  the  proposition  which  has  just  been  submitted  by  the  German  delega- 
tion and  which  is  worded  as  follows : 
[388]  Replace  paragraph  1  of  Article  1  by  the  words: 

1.    To  place  unanchored  automatic  contact  mines  for  a  period  of  five 
years. 

The  President  asks  his  Excellency  Baron  Marschall  if  the  proposed 
period  of  five  years  is  to  be  understood  as  being  in  correlation  to  the  provision 
proposed  in  Article  10,  which  fixes  an  equal  duration  for  the  Convention ;  if 
this  duration  should  be  prolonged  by  the  Commission,  would  the  German  dele- 
gation accept  such  prolongation  ? 

His  Excellency  Baron  Marschall  von  Bieberstein  replies  that  the  German 
delegation  will  maintain  in  all  cases  the  duration  of  five  years. 

The  President  proposes  to  put  to  a  vote  paragraph  1  of  Article  l.1 

His  Excellency  Sir  Ernest  Satow  asks  if  it  would  not  be  better  to  vote 
first  of  all  upon  the  German  proposition.  The  British  delegation  will  vote  with 
pleasure  this  proposition  which  has  for  its  purpose  the  limitation  of  the  employ- 
ment of  mines. 

Captain  Martin  makes  it  known  that  he  accepts  the  paragraph  except  for 
the  duration  of  one  hour  which  does  not  seem  to  him  practically  applicable. 

The  President  begs  to  be  allowed  a  parenthetical  remark.  He  speaks  not 
as  president  but  in  his  capacity  of  Italian  delegate.  He  does  not  wish  to  tire 
the  Commission  by  repeating  to-day  the  motives  animating  Italy,  which  is  always 
in  the  front  rank  when  the  point  in  question  is  the  defense  of  the  interests  of 
humanity,  to  demand  that  the  interdiction  of  the  employment  of  unanchored 
automatic  contact  mines  should  not  be  absolute.  The  moment  these  mines  can 
be  constructed  in  such  a  manner  as  to  become  harmless  at  the  end  of  a  very 
limited  lapse  of  time,  their  employment  should  be  permitted  and,  in  the  meeting 
of  the  first  subcommission,  during  the  discussion  upon  this  point,  the  remarks 
which  the  naval  delegate  of  Italy  had  the  honor  to  make  carried,  inasmuch 
as  the  British  delegation,  among  others,  which  at  the  opening  had  pronounced 
itself  in  favor  of  the  absolute  interdiction  of  this  category  of  mines,  came  over 
then  to  the  opinion  of  the  Italian  delegation.  The  latter  did  not  then  have  to 
reckon  with  the  oppositions  which  have  just  been  declared  during  the  course  of 
to-day.  It  thinks  that  the  Arguments  which  it  gave  on  the  occasion  of  the  first 
discussion  are  still  in  the  memories  of  those  who,  after  having  heard  them,  modi- 
fied their  opinions  and  voted  with  Italy.     The  Royal  delegation  will  not  delay 
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matters  by  repeating  its  arguments,  but  it  declares  that  its  vote  will  be  contrary 
to  the  amendment  which  his  Excellency  Baron  Marschall  has  just  deposited. 
The  parenthetical  remark,  adds  the  President,  is  closed. 

The  result  of  the  vote  upon  the  amendment  proposed  by  the  German  dele- 
gation to  Article  1,  paragraph  1,  is  as  follows: 

15  yeas;  9  nays;  14  not  voting;  6  absent. 

Voting  for:  Germany,  United  States  of  America,  Austria-Hungary,  Bel- 
gium, Brazil,  Bulgaria,  Cuba,  Dominican  Republic,  Ecuador,  Spain,  Great 
Britain,  Haiti,  Panama,  Portugal  and  Roumania. 

Voting  against:  Argentine  Republic,  Chile,  Colombia,  Greece,  Italy,  Japan, 
Norway,  Netherlands  and  Salvador. 
[389]  Not  voting:  Bolivia,   Denmark,   France,   Montenegro,   Nicaragua,   Para- 
guay,  Persia,  Russia,  Serbia,   Siam,   Sweden,   Switzerland,   Turkey  and 
Venezuela. 

Absent:  China,1  Guatemala,  Luxemburg,  Mexico,  Peru  and  Uruguay. 

The  President  remarks  that  on  all  sides  it  is  stated  to  him  that  the  number 
of  favorable  votes  cast  for  the  amendment  did  not  represent  an  absolute 
majority  of  the  voters  in  the  Commission  and  that,  in  consequence,  after  the 
vote  upon  the  amendment,  it  is  necessary  to  bring  up  for  discussion  the  text 
of  paragraph  1  of  Article  1  as  it  was  approved  by  the  committee  of  examination. 
In  acceding  to  this  just  statement,  the  President  asks  that  the  Commission 
vote  upon  this  text. 

The  result  of  the  vote  cast  upon  Article  1,  paragraph  1,  of  the  draft  is  as 
follows : 

19  yeas ;  8  nays ;  9  not  voting  and  8  absent. 

Voting  for:  Argentine  Republic,  Austria-Hungary,  Belgium,  Brazil,  Bul- 
garia, Chile,  Colombia,  Cuba,  Spain,  France,  Great  Britain,  Greece,  Italy,  Japan, 
Norway,  Netherlands,  Persia,  Salvador,  Sweden. 

Voting  against:  Germany,  United  States  of  America,  Dominican  Republic, 
Ecuador,  Montenegro,  Roumania,  Russia,  Serbia. 

Not  voting:  Bolivia,  Denmark,  Haiti,  Panama,  Portugal,  Siam,  Switzer- 
land, Turkey,  Venezuela. 

Absent:  China,1  Guatemala,  Luxemburg,  United  States  of  Mexico, 
Nicaragua,  Paraguay,  Peru,  Uruguay. 

His  Excellency  Sir  Ernest  Satow  asks  to  be  informed  how  the  two 
votes  which  have  just  been  cast  can  be  reconciled.  He  had,  in  fact,  intended 
only  to  cast  a  favorable  vote  upon  Article  1,  paragraph  1,  in  case  the  German 
amendment  were  not  adopted. 

The  President  says  that  in  his  quality  of  Italian  delegate  he  can  only  con- 
gratulate himself  upon  the  favorable  vote  of  his  Excellency  Sir  Ernest  Satow 
on  the  text  which  reproduces  the  first  proposition  made  by  Italy  at  the  com- 
mencement of  the  Conference  upon  this  work.  But  if  the  remark  just  made 
by  the  British  delegate  signifies  that  he  does  not  approve  the  plan  adopted  for 
the  vote  upon  Article  1  and  the  amendment  which  had  been  presented  upon  a 
paragraph  of  that  article,  he  would  feel  impelled  to  observe  that  he  had 
announced  that  he  was  putting  to  a  vote  the  text  ?>f  the  article  elaborated  by 
the  committee  of   examination  because  the  amendment  had   not   received  an 
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absolute  majority  of  votes.  The  numerous  abstentions  made  it  possible  indeed 
to  foresee  that  the  article  would  receive  in  its  original  text  a  sufficient  number 
of  adhesions  to  be  accepted.     This  was  what  after  all  took  place. 

The  President  then  submits  to  discussion  the  second  paragraph  of  Article  1 
of  the  draft. 

His  Excellency  Mr.  Tcharykow  declares  that  the  Russian  delegation  ac- 
cepts this  article  with  the  proviso  that  paragraphs  1-3  of  Article  9  be  main- 
tained. 
[390]  His  Excellency  Mr.  Merey  von  Kapos-Mere,  his  Excellency  Rechid  Bey 
and  Colonel  Sapountzakis  make  the  same  declaration  in  the  name  of  their 
respective  delegations. 

The  second  paragraph  of  Article  1  is  adopted  under  these  conditions. 

The  third  paragraph  is  adopted  without  remarks,  after  the  President  recalls 
the  reason  for  which  this  provision  relative  to  automatic  torpedoes  was  placed 
in  the  draft. 

The  President  then  reads  Article  2.1 

Article  2 

It  is  forbidden  to  lay  anchored  automatic  contact  mines  beyond  a  dis- 
tance of  three  nautical  miles  from  low-water  mark,  throughout  the  length 
of  the  coast-line,  as  well  as  along  the  islands  and  islets  adjacent  thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured 
starting  from  a  straight  line  drawn  across  the  bay  in  its  part  nearest  the 
entrance  at  the  first  point  where  the  opening  does  not  exceed  ten  miles 
in  width. 

Captain  Martin  declares  that  the  delegation  of  the  Argentine  Republic  ac- 
cepts the  article  upon  condition  that  the  distance  of  "  three  nautical  miles 
from  low-water  mark  "  be  replaced  by  that  of  "  three  miles  from  the  line  of 
navigation."  This  modification  is  necessary  by  reason  of  the  very  nature  of  the 
coasts  of  the  Argentine  Republic,  where  sand  banks  extend  in  certain  places 
sometimes  for  many  miles. 

His  Excellency  Mehemed  Pasha  makes  reservations  on  the  subject  of  the 
second  paragraph. 

Record  is  made  of  these  reservations. 

Article  2  is  adopted  by  15  yeas  against  11  nays;  there  were  10  not  voting 
and  8  absent. 

Voting  for:  Argentine  Republic,  Belgium,  United  States  of  Brazil,  Bul- 
garia, Chile,  Spain,  France,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands, 
Persia,  Portugal,  Siam. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary, 
Cuba,  Ecuador,  Greece,  Montenegro,  Roumania,  Russia,  Serbia,  Turkey. 

Not  voting:  Bolivia,  Colombia,  Denmark,  Dominican  Republic,  Haiti, 
Panama,  Salvador,  Sweden,  Switzerland,  Venezuela. 

Absent:  China,2  Guatemala,  Luxemburg,  United  States  of  Mexico,  Nica- 
ragua, Paraguay,  Peru,  Uruguay. 

The  Reporter,  referring  to  the  small  majority  attained  by  Article  2,  recalled 
that  the  possibility  of  replacing  the  distance  of  "  three  nautical  miles  "  by  the 
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limit  of  "  territorial  waters  "  had  been  considered  in  the  committee  of  examina- 
tion.   Perhaps  it  would  be  possible  to  rally  a  larger  majority  with  this  wording. 

After  an  exchange  of  explanations,  it  is  recognized,  upon  the  observations  of 
his  Excellency  Mr.  Leon  Bourgeois,  that  the  limit  of  "  territorial  waters  "  would 
not  be  of  a  nature  to  guarantee  greater  safety  to  neutral  navigation,  considering 

the  different  interpretations  of  the  limit  of  the  "  territorial  waters." 
[391]  The  President  remarks  that  since  no  one  after  all  seems  disposed  to 
formulate  a  proposition  of  such  tenor,  the  discussion  would  not  be  con- 
tinued unless  the  reporter  desired  to  transform  his  suggestion  into  a  definite 
proposition. 

The  Reporter  declaring  that  he  does  not  insist,  the  President  passes  to 
Article  3/  which  is  adopted  without  discussion  by  14  yeas  against  11  nays,  there 
being  10  not  voting  and  9  absent. 

Voting  for:  Argentine  Republic,  Belgium,  United  States  of  Brazil,  Bul- 
garia, Chile,  Colombia,  Spain,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands, 
Portugal,  Salvador. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary, 
Cuba,  Ecuador,  Greece,  Montenegro,  Roumania,  Russia,  Serbia,  Turkey. 

Not  voting:  Denmark,  Dominican  Republic,  France,  Haiti,  Panama,  Persia, 
Siam,  Sweden,  Switzerland,  Venezuela. 

Absent:  Bolivia,  China,2  Guatemala,  Luxemburg,  United  States  of  Mexico, 
Nicaragua,  Paraguay,  Peru,  Uruguay. 

The  President  then  reads  Article  4. 

Article  4 

Off  the  coasts  and  ports  of  their  adversaries,  the  belligerents  may  lay  anchored  auto- 
matic contact  mines  within  the  limits  indicated  in  the  two  preceding  articles. 

However,  they  shall  not  exceed  the  limit  of  three  nautical  miles  off  ports  which  are 
not  military  ports,  unless  establishments  of  naval  construction  or  repair  belonging  to  the 
State  are  situated  therein. 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports  of  the  enemy 
with  the  sole  object  of  intercepting  commercial  shipping. 

The  President  recalls  that  the  British  delegation  had  deposited  an  amend- 
ment to  paragraphs  2  and  3. 

Vote  is  taken  first  of  all  upon  the  first  paragraph  of  Article  4,  which  is 
approved  by  14  yeas  against  9  nays,  12  not  voting  and  9  absent. 

Voting  for:  Argentine  Republic,  Brazil,  Bulgaria,  Chile,  Colombia,  Cuba, 
Spain,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands,  Portugal,   Salvador. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary, 
Greece,  Montenegro,  Persia,  Roumania,  Russia,  Serbia. 

Not  voting:  Belgium,  Denmark,  Dominican  Republic,  Ecuador,  F-ance, 
Haiti,  Panama,  Siam,  Sweden,  Switzerland,  Turkey,  Venezuela. 

Absent:  Bolivia,  China,2  Guatemala,  Luxemburg,  United  States  of  Mexico, 
Nicaragua,  Paraeuav.  Peru. 
[392]  His  Excellency  Sir  Ernest  Satow  declares  that  the  delegation  of  Great 
Britain  voted  yea  with  the  proviso  that  its  amendment  be  later  approved, 
its  intention  not  being  to  grant  belligerents  an  unlimited  right  to  lay  mines. 
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The  vote  upon  the  British  amendment  was  5  yeas  against  13  nays;  there 
were  17  not  voting  and  9  absent. 

Voting  for:  Brazil,  Spain,  Great  Britain,  Japan,  Portugal. 

Voting  against:  Germany,  United  States  of  America,  Argentine  Republic, 
Austria-Hungary,  Cuba,  Greece,  Italy,  Montenegro,  Norway,  Netherlands, 
Persia,  Roumania,  Russia. 

Not  voting:  Belgium,  Bulgaria,  Chile,  Colombia,  Denmark,  Dominican 
Republic,  Ecuador,  France,  Haiti,  Panama,  Salvador,  Serbia,  Siam,  Sweden, 
Switzerland,  Turkey,  Venezuela. 

Absent:  Bolivia,  China,1  Guatemala,  Luxemburg,  United  States  of  Mexico, 
Nicaragua,  Paraguay,  Peru,  Uruguay. 

Before  proceeding  to  a  vote  upon  paragraphs  2  and  3  of  the  draft,  the 
Reporter  proposes,  in  the  interests  of  conciliation,  to  vote  separately  upon  the 
words  "  belonging  to  the  State,"  which  appear  at  the  end  of  the  second  para- 
graph. 

The  proposition,  not  being  approved,  is  withdrawn  by  the  Reporter. 

Paragraph  2  of  Article  4  only  receives  10  yeas  against  12  nays ;  there  are 
10  not  voting  and  12  absent. 

Voting  for:  Argentine  Republic,  Brazil,  Spain,  Great  Britain,  Italy,  Japan, 
Norway,   Netherlands,   Portugal.   Sweden. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary, 
Cuba.  France,  Greece.  Montenegro,  Persia,  Roumania,  Russia,  Serbia,  Turkey. 

Not  voting:  Belgium.  Bulgaria,  Denmark,  Dominican  Republic,  Ecuador, 
Haiti,  Panama,  Siam.  Switzerland,  Venezuela. 

Absent:  Bolivia,  Chile,  China,1  Colombia,  Guatemala,  Luxemburg,  Mexico, 
Nicaragua,  Paraguay,  Peru,  Salvador,  Uruguay. 

Paragraph  3  is  then  approved  by  24  yeas  against  5  nays;  there  are  3  not 
voting  and  12  absent. 

Voting  for:  United  States  of  America,  Argentine  Republic,  Austria- 
Hungary,  Belgium,  Brazil,  Bulgaria,  Cuba,  Dominican  Republic,  Ecuador,  Spain, 
Great    Britain,    Greece,    Haiti,    Italy,    Japan,    Norway,    Panama,    Netherlands, 

Persia,  Portugal,  Siam,  Sweden,  Turkey  and  Venezuela. 
[393]   Voting  against:  Germany,   Montenegro,  Roumania,   Russia  and   Serbia. 
Not  voting:  Denmark,  France  and  Sweden. 

Absent:  Bolivia,  Chile,  China,1  Colombia,  Guatemala,  Luxemburg,  Mexico, 
Nicaragua,  Paraguay,  Peru,  Salvador  and  Uruguay. 

The  President  then  reads  Article  5.2 

Article  5 

Within  the  sphere  of  their  immediate  activity,  the  belligerents  have  likewise  a  right 
to  lay  anchored  automatic  contact  mines  outside  the  limits  fixed  in  Articles  2-4  of  the 
present  regulations. 

Mines  used  outside  the  limits  fixed  in  Articles  2-4  must  be  so  constructed  as  to  become 
harmless  within  two  hours  at  most  after  the  person  using  them  has  abandoned  them. 

Commander  Burlamaqui  de  Moura  makes  the  following  remarks  on  the 
subject  of  this  provision : 

1  See  p.  448  [445]. 
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The  delegation  of  Brazil,  following  the  ideas  by  which  it  has  always  been 
guided  in  all  the  work  of  the  Conference,  will  vote  against  the  provisions  con- 
tained in  this  article,  in  spite  of  the  just  precautions  already  adopted  for  the 
present  draft  Convention  and  the  very  correct  opinions  expressed  by  the  technical 
delegates  of  Italy  and  England  upon  the  possibility  of  constructing  automatic 
contact  mines  susceptible  of  becoming  harmless  after  a  very  short  lapse  of  time. 

It  seems  to  us  that,  if  these  provisions  are  accepted  by  the  Commission,  the 
consequences  resulting  from  the  employment  of  these  engines  will  be  very 
grave  in  case  the  damages  caused  by  their  use  should  imperil  the  interests  of  a 
neutral  State  having  at  its  command  powerful  means  by  which  to  enforce  its 
claims. 

It  is  very  possible  that  this  neutral  State,  being  unable  to  determine  which 
of  the  belligerents  was  responsible  for  the  accidents  due  to  these  engines,  would 
wish  naturally  to  obtain  reparation  in  the  manner  which  it  judges  the  easiest 
and  would  exact  it  of  the  one  that  appears  to  be  best  able  to  pay. 

The  explanations  of  the  distinguished  naval  delegate  of  Germany  upon 
what  is  to  be  understood  by  "  sphere  of  immediate  activity  of  the  belligerents  " 
are  sufficiently  clear,  but  we  consider,  however,  that  they  permit  the  "  theater 
of  war  operations  "  to  cover  an  extraordinarily  large  zone  in  which  the  gravest 
accidents  might  occur  to  vessels  engaged  in  their  peaceful  activities  nearby. 

In  view  of  the  extended  range  of  modern  artillery,  in  the  simplest  case 
of  an  encounter  at  sea  between  two  fighting  units,  this  would  exteed  thirty 
odd  miles,  which  would  augment  to  an  extreme  degree  the  dangers  incurred  by 
peaceful  navigation.  It  is  to  be  feared  that  during  the  course  of  a  combat  the 
hope  of  a  more  prompt  and  sure  victory  would  outweigh  the  strict  observance 
of  the  provisions  necessary  to  render  the  action  of  these  mines  harmless.  The 
means  by  which  these  engines  may  be  used  with  the  security  demanded  by  this 
Convention  are  unknown:  also,  we  consider  very  dangerous  the  means  proposed 

by  the  Spanish  delegation  to  discover  their  effectiveness. 
[394]  If  this  article  were  not  inserted  in  the  text  of  the  present  Convention,  the 
latter  would,  we  believe,  respond  to  the  intention  of  the  majority  of  those 
who  have  contributed  to  its  formulation.  Such  are,  according  to  our  ideas,  the 
advantages  which  it  presents  for  the  solution  of  the  difficult  problems  to  be 
solved. 

His  Excellency  Mr.  Hagerup  makes  certain  remarks  on  the  subject  of 
Article  5  whose  text  is  only  the  result  of  an  attempt  at  conciliation  between  two 
opposing  theories  which  came  to  light  in  the  committee  of  examination,  those 
of  the  unlimited  laying  of  mines  and  those  of  the  laying  of  mines  within  the 
limits  of  the  territorial  waters.  The  realization  is  forced  upon  us  that  the 
attempt  at  conciliation  has  failed  and  that,  consequently,  the  proposed  article 
has  no  reason  for  being.  In  truth,  those  who  do  not  wish  limitations  imposed 
upon  the  laying  of  mines  have  voted  against  Articles  2-4;  on  the  other  hand, 
Article  5  is  inacceptable  to  those  who  have  endorsed  the  limitation  theory. 

His  Excellency  Mr.  Hagerup  therefore  supports  the  British  amendment 
which  proposes  the  elimination  of  Article  5.  The  British  amendment  is  put  to  a 
vote  and  adopted  by  28  votes;  there  are  4  not  voting  and  12  absent. 

Voting  against:  Germany,  United  States  of  America,  Argentine  Republic, 
Austria-Hungary,  Belgium,  United  States  of  Brazil,  Bulgaria,  Cuba,  Ecuador, 
Spain,  Great  Britain,  Greece,  Haiti,  Italy,  Japan,  Montenegro,  Norway,  Panama, 
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Netherlands,  Persia,  Portugal,  Roumania,  Russia,  Serbia,  Siam,  Sweden, 
Turkey,  Venezuela. 

Not  voting:  Denmark,  Dominican  Republic,  France,  Switzerland. 

Absent:  Bolivia,  Chile,  China,1  Colombia,  Guatemala,  Luxemburg,  United 
States  of  Mexico,  Nicaragua,  Paraguay,  Peru,  Salvador,  Uruguay. 

The*  negative  vote  is  equivalent  to  the  adoption  of  the  British  amendment 
which  has  for  its  object  the  elimination  of  Article  5. 

The  President  asks  if  it  would  not  be  preferable,  in  view  of  the  lateness  of 
the  hour  and  the  fact  that  there  are  five  more  articles  to  be  examined,  to  post- 
pone the  rest  of  the  discussion  to  another  meeting.  He  places  himself  at  the 
disposal  of  the  Commission,  however,  if  it  desires  to  continue  the  debate  this 
evening. 

Article  6 

When  anchored  automatic  contact  mines  are  used,  every  possible  precaution  must  be 
taken  for  the  safety  of  navigation. 

The  belligerents  undertake,  in  case  these  mines  should  cease  to  be  under  surveillance, 
to  notify  the  danger  zones,  as  soon  as  it  can  be  done,  by  a  notice  to  ship-owners,  communi- 
cated also  to  the  Governments  through  the  diplomatic  channel,  and  to  do  their  utmost  to 
render  them  harmless  within  a  limited  time. 

The  continuation  of  the  discussion  having  been  demanded  on  all  sides,  the 
President  reads  paragraph  1  of  Article  6. 

His  Excellency  Turkhan  Pasha  declares  that  the  imperial  Ottoman  dele- 
gation adheres  to  the  first  paragraph  of  Article  6,  under  the  reservations 
[395]  contained  in  its  declaration  relative  to  the  straits  of  the  empire,  which 
figures  in  the  report  which  accompanies  the  draft  Convention. 

Record  is  made  of  this  reservation  of  the  Ottoman  delegation  and  para- 
graph 1  of  Article  6  is  then  adopted. 

The  President  next  remarks  that  the  second  paragraph  seems  to  contain  a 
provision  relating  to  Article  5,  the  elimination  of  which  was  attained  by  a 
majority  vote.  He  therefore  asks  the  Commission,  if,  according  to  its  judg- 
ment, this  second  paragraph  should  be  put  to  a  vote. 

His  Excellency  Mr.  Hagerup  states  that  the  maintenance  of  this  paragraph 
seems  to  him  necessary,  the  provision  stipulated  in  it  becoming  applicable  in 
case  Articles  2-4  are  definitively  adopted. 

The  President  readily  endorses  the  remark  just  made  by  his  Excellency 
the  first  delegate  of  Norway. 

Paragraph  2  of  Article  6  is  adopted. 

Article  7 

Any  neutral  State  which  lays  automatic  contact  mines  off  its  coasts  must  observe  the 
same  rules  and  take  the  same  precautions  as  are  imposed  on  belligerent  States  in  the  use 
of  similar  mines. 

However,  a  neutral  State  shall  not  anchor  mines  outside  the  limits  indicated  in 
Article  2. 

A  neutral  State  must  inform  ship-owners,  by  a  notice  issued  in  advance,  where  auto- 
matic contact  mines  will  be  anchored.  This  notice  shall  be  communicated  at  once  to  the 
Governments  through  the  diplomatic  channel. 

*  See  p.  448  [445]. 
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Article  7  is  brought  up  for  discussion. 

The  President  recalls  that  the  question  of  the  principle  of  the  right  of 
neutrals  to  employ  mines  for  the  protection  of  their  neutrality  was  answered 
by  the  subcommission  of  the  Third  Commission  in  the  affirmative.  The  com- 
mittee conformed  itself  to  the  wish  of  the  subcommission  in  wording  Article  7, 
the  first  paragraph  of  which  is  brought  up  for  discussion. 

His  Excellency  Mr.  Tcharykow  desires  to  state,  in  the  name  of  the  Rus- 
sian delegation,  that  the  latter  accepts  the  three  paragraphs  of  Article  7,  save 
for  the  wording  of  the  second  line  of  the  second  paragraph  [indicated  in 
Article  2].  Not  having  accepted  Article  2,  the  Russian  delegation  would  only 
be  able  to  adhere  to  a  wording  which  did  not  mention  it,  as,  for  example,  "  out- 
side of  three  miles." 

His  Excellency  Mr.  Hagerup  remarks  that  if  Articles  2-4  are  eliminated, 
it  will  be  better  then  to  adopt  the  expression  "  beyond  the  territorial  waters." 

His  Excellency  Sir  Ernest  Satow  expresses  the  desire  to  know  if  the  Com- 
mission is  inclined  to  eliminate  Articles  2-4. 

These  articles  secured  a  small  majority,  it  is  true,  but  one  cannot  count 
with  certainty  as  opponents  either  the  absent,  who  should  be  considered  as 
disinterested  in  the  draft,  or  all  of  those  who  did  not  vote. 

Among  those  who  did  not  vote  are  the  delegates  of  Powers  which,  not 
having  any  territorial  waters,  have  no  interest  in  the  question.  On  the  other 
hand,  the  abstentions  not  having  been  explained,  it  is  not  possible  to  interpret 
with  certainty  the  meaning  of  such  a  vote.  For  these  reasons,  Sir  Ernest 
Satow  thinks  that  these  articles  which  obtained  a  relative  majority  should  be 

retained  in  the  draft. 
[396]  His  Excellency  Mr.  Hagerup  feels  impelled  to  state  that  neither  himself 
nor  his  Excellency  Mr.  Tcharykow  had  any  intention  to  prejudge  the  fate 
of  Articles  2-4.  Their  remarks  were  of  a  subsidiary  nature  and  had  for  their 
object  only  to  suggest  a  new  wording  for  paragraph  2  of  Article  7,  in  case 
Articles  2-4  should  be  eliminated. 

His  Excellency  Mr.  Tcharykow  confirms  the  remark  just  made  by  his  Ex- 
cellency Mr.  Hagerup. 

The  President  then  observes  that  he  is  ready  to  submit  to  the  Commission 
every  proposition  which  may  be  made  of  the  nature  indicated  by  the  British 
delegation.  But  in  his  capacity  as  president,  since  no  formal  proposition  of  a 
dissimilar  nature  has  been  presented,  he  feels  impelled  to  confine  himself  to 
taking  into  account  the  votes  which  have  taken  place  up  to  this  time.  It  must 
be  admitted  that  the  results  of  the  voting  are  of  a  nature  to  engender  a  certain 
confusion  and  that  a  real  advantage  would  be  gained  by  settling  these  points 
before  proceeding  with  the  debate.  He  had  all  of  this  in  mind  when  he  sug- 
gested to  the  Commission  the  postponement  of  the  discussion  to  the  next  meet- 
ing. In  spite  of  the  zeal  of  the  secretariat,  he  adds,  we  cannot  hope  to  have  the 
complete  minutes  of  to-day's  meeting  before  another  session  of  the  Commission. 
With  your  consent,  gentlemen,  I  will  ask  the  secretary  general  if  we  can  have 
before  us  to-morrow  a  sheet  containing  only  the  exact  indication  of  the  results 
of  to-day's  votes.  Perhaps  we  will  find  there  the  basis  and  the  justification  for 
new  propositions  which  can  be  submitted  to  the  Commission  in  our  next  meeting. 
No  one  making  any  remarks  of  a  dissenting  nature,  it  is  thus  decided. 
The  nex't  meeting  of  the  Commission  will  be  held  Septeihbe'r  19,  at  2: 15. 
The  meeting  adjoUfne"d  at  6:  15  o'clock. 


FIFTH  MEETING,  SEPTEMBER  17,  1907:  ANNEX  A 

[397] 
Annex  A 

THE  LAYING  OF  AUTOMATIC  CONTACT  MINES 
Report  to  the  Commission  1 

In  taking  up  the  question  of  the  laying  of  mines  the  first  subcommission 
had  no  illusions  as  to  the  possibility  in  this  delicate  matter  of  reaching  conclu- 
sions that  would  bring  about  a  definitive  and  absolutely  satisfactory  solution  of 
all  its  problems.  In  addition  to  the  technical  difficulties,  which  the  eminent 
president  of  the  subcommission  justly  emphasized  at  the  beginning  of  our  work 
and  which  have  arisen  with  disconcerting  frequency,  there  are  difficulties  of  a 
legal  nature  inherent  in  one  of  the  most  important  divisions  of  the  law  of 
nations — the  regulation  of  the  freedom  of  the  sea.  Between  principles  which 
at  first  glance  seemed  unreconcilable,  it  was  necessary  to  find  a  middle  path  in 
order  to  comply  as  far  as  possible  with  all  legitimate  demands. 

If  in  this  question  of  relatively  recent  date  theoretical  study  has  brought 
out  very  serious  controversies,  we  should  not  be  astonished  to  meet  with  great 
caution  in  a  diplomatic  conference,  the  purpose  of  whose  deliberations  is  to 
formulate  a  text  susceptible  of  being  transformed  into  an  international  conven- 
tion involving  the  contracting  States  in  undertakings  that  are  firm  and  exact. 

The  Institute  of  International  Law  considered  this  subject  a  year  ago  at 
its  session  in  Ghent,  on  the  basis  of  a  report  presented  by  Professor  Kebedgy, 
and,  after  a  very  interesting  discussion,  it  only  arrived  at  a  provisional  wording 
of  its  resolutions,  and  decided  that  a  further  discussion  should  take  place  at  the 
next  session.  A  similar  proceeding  took  place  at  the  1906  session  of  the  Inter- 
national Law  Association,  where  a  remarkable  paper  was  submitted  by  Mr.  von 
Martitz,  professor  at  the  University  of  Berlin ;  this  paper  was  referred  to  a 
committee  with  instructions  to  draw  up  proposals  for  the  next  meeting  of  the 

association. 
[398]  We  are  dealing  in  fact  with  one  of  the  principal  weapons  that  modern 
war  makes  use  of.  Besides  submarine  mines  operated  from  a  distance 
by  electric  cables  and  serving  mainly  for  coast  defense,  and  besides  automobile 
torpedoes  discharged  during  a  naval  combat,  of  late  years  there  have  been  used 
automatic  contact  mines,  both  anchored  and  unanchored,  which  can  be  laid 
rapidly  in  great  numbers,  and  are  intended  to  explode  as  a  result  of  a  mere  blow 
received  from  a  hostile  war-ship.  No  one  dreams  of  contesting  the  legitimacy 
of  these  weapons  from  the  view-point  of  existing  law ;  likewise,  no  one  has 
thought  of  forbidding  their  use  completely — especially  a  use  for  the  purpose  of 

*  This  report  was  presented  to  the  Commission  in  the  name  of  a  committee  of  exam- 
ination instituted  by  the  first  subcommission  and  presided  over  by  his  Excellency  Mr. 
Hagerup  (Norway),  president  of  this  subcommission.  The  committee  was  composed  of 
the  following  members:  Rear  Admiral  Siegel  and  Lieutenant  Commander  Retzmann  (Ger- 
many), Rear  Admiral  Sperry  (United  States  of  America),  Rear  Admiral  Haus  (Austria- 
Hungary),  his  Excellency  Mr.  van  den  Heuvel  (Belgium),  Captain  Burlamaqui  (Brazil), 
Colonel  Ting  (China),  Captain  Chacon  (Spain),  Rear  Admiral  Arago  (France),  Captain 
Ottley  and  Commander  Segrave  (Great  Britain),  Professor  Georgios  Streit,  reporter 
(Greece),  his  Excellency  Count  Tornielli  and  Captain  Castiglia  (Italy),  Rear  Admiral 
Shimamura  and  Captain  Moriyama  (Japan),  his  Excellency  Rear  Admiral  Jonkheer  Roell 
and  Lieutenant  Surie  (Netherlands),  Captain  Behr  (Russia),  his  Excellency  Mr.  Ham- 
marskjold  and  Captain  af  Klint  (Sweden),  and  his  Excellency  Turkhan  Pasha  and  Rear 
Admiral  Mehemed  Pasha   (Turkey). 
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injuring  the  armed  forces  of  the  enemy.  But  the  employment  of  this  weapon, 
in  itself  allowable,  carries  danger  for  peaceful  shipping;  and  peaceful  shipping 
may  claim  that  the  sea,  open  to  all  nations,  should  not  conceal  these  secret 
engines  of  destruction,  sown  in  unexpected  places,  without  all  possible  precau- 
tion being  taken  to  safeguard  the  principle  of  the  freedom  of  the  sea  definitively 
established  centuries  ago.  Here  it  is  that  international  law  is  asked  to  intervene 
and  to  attempt  to  harmonize  this  principle  with  the  no  less  imperative  exigen- 
cies of  war  and  the  legitimate  needs  of  national  defense.  Moreover,  the  pur- 
pose of  assuring  to  pacific  commerce  an  effectual  protection  has  constituted  the 
point  of  common  departure  of  all  the  discussions  of  the  subcommission  and  of 
the  committee.  The  terrible  catastrophes  that  may  be  caused  by  automatic  con- 
tact mines  at  any  moment  during  a  war,  and  even  for  a  long  time  after  the 
conclusion  of  peace,  were  present  in  the  minds  of  all,  and  a  declaration  of  the 
delegation  of  China  summarizing  recent  experiences  in  its  waters  in  the  Far 
East  was  of  a  nature  further  to  accentuate  the  general  desire  to  reach  agree- 
ment on  this  subject. 

The  Chinese  Government  (so  ran  this  declaration)  is  even  to-day  under 
the  necessity  of  equipping  the  vessels  in  its  coastwise  trade  with  special 
instruments  to  pick  up  and  destroy  the  floating  mines  which  encumber  not 
only  the  high  sea  but  also  its  territorial  waters.  In  spite  of  every  precau- 
tion being  taken,  a  very  considerable  number  of  coasting  trade  boats,  fishing 
boats,  junks  and  sampans  have  sunk  as  a  consequence  of  collisions  with 
these  automatic  submarine  contact  mines,  and  these  vessels  have  been  utterly 
lost  with  their  cargoes  without  the  details  of  the  disasters  reaching  the 
western  world.  It  is  calculated  that  from  five  to  six  hundred  of  our 
countrymen  in  the  pursuit  of  their  peaceful  occupations  have  met  a  cruel 
death  through  these  dangerous  engines. 

On  the  other  hand,  we  must  take  into  account  the  incontestable  fact  that 
submarine  mines  are  a  means  of  warfare  the  absolute  prohibition  of  which  can 
neither  be  hoped  for  nor  perhaps  desired  even  in  the  interest  of  peace :  they  are, 
above  all,  a  means  of  defense,  not  costly  but  very  effective,  extremely  useful 
to  protect  extended  coasts,  and  adapted  to  saving  the  considerable  expense  that 
the  maintenance  of  great  navies  requires.  Certainly  the  ideal  defense  of  coasts, 
the  defense  which  can  never  cause  injury  to  peaceful  ships,  is  that  obtained  by 
fixed  mines  which  explode  by  means  of  electricity.  But  the  use  of  such  mines  is 
necessarily  limited  to  the  vicinity  of  the  land,  and  even  there  it  is  not  always 
possible  nor  sufficient.  This  means  that  automatic  contact  mines  are  an  indis- 
pensable weapon.  Now  to  ask  an  absolute  prohibition  of  this  weapon  would 
consequently  be  demanding  the  impossible;  it  is  necessary  to  confine  ourselves 

to  regulating  its  use. 
[399]  Notwithstanding  these  difficulties,  the  committee  charged  with  coordinat- 
ing the  resolutions  of  the  subcommission  and  with  endeavoring  to  reconcile 
in  one  text  the  different  view-points,  may  congratulate  itself  for  having  reached 
an  agreement  on  some  of  the  broad  principles  that  should  in  its  opinion  govern 
the  subject.  The  principles  unanimously  accepted  may  be  summed  up  as 
follows : 

1.  There  is  a  fundamental  distinction  to  be  made  between  anchored  auto- 
matic contact  mines  and  unanchored  mines ;  the  latter  may  be  used  everywhere, 
but  they  should  be  constructed  in  such  a  way  as  to  become  harmless  within  the 
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lapse  of  a  very  short  time ;  it  should  be  the  same  with  torpedoes  that  have  missed 
their  mark. 

2.  As  to  anchored  mines,  a  limitation  is  necessary  as  to  space,  that  is  to 
sav,  as  regards  the  places  where  it  shall  be  permissible  to  lay  them. 

3.  But  as  this  limitation  cannot  be  absolute  and  as  it  does  not  exclude  in 
every  case  the  possibility  of  laying  anchored  mines  where  peaceful  shipping 
should  be  entitled  to  rely  upon  free  navigation,  it  is  necessary  here  again  to  have 
recourse  to  a  limitation  in  duration,  that  is  to  say,  a  limitation  of  the  time  during 
which  the  mine  is  dangerous,  which  would  be  possible,  thanks  to  modern  technical 
invention.    We  have  likewise  been  able  to  reach  a  unanimous  decision : 

That  every  anchored  mine  should  be  constructed  in  such  a  way  as  to  become 
harmless  in  case  it  breaks  its  moorings  and  goes  adrift. 

By  this  happy  combination  of  the  limitations  as  to  space,  with  the  technical 
conditions  that  we  have  just  mentioned,  a  very  appreciable  improvement  can  be 
effected  over  the  present  state  of  things.  On  several  occasions  it  has  been 
strongly  emphasized  that  the  obligation  of  employing  anchored  mines  that  become 
harmless  as  soon  as  they  have  broken  from  their  moorings  constitutes  a  very 
great  advance  over  the  present  situation. 

4.  These  provisions  are  completed  by  rules,  also  voted  unanimously,  estab- 
lishing an  obligation  on  States  employing  anchored  mines  not  only  to  take  all 
possible  measures  of  precaution,  particularly  in  notifying  the  dangerous  regions 
(Article  6),  but  also  to  remove  at  the  end  of  the  war  the  anchored  mines  that 
have  been  laid,  and,  in  every  case,  to  provide  so  far  as  possible  that  the  mines 
made  use  of  become  harmless  after  the  lapse  of  a  short  time,  so  that  they  do  not 
remain  dangerous  long  after  the  close  of  the  war. 

5.  Finally,  the  general  consent  of  the  States  represented  in  the  committee 
of  examination  was  given  to  some  transitory  provisions  undertaking  to  apply 
these  rules  as  soon  as  possible  and  granting  the  time  necessary  for  conversion 
of  existing  material,  as  well  as  to  the  vccu  that  the  question  may  be  taken  up 
again  before  the  expiration  of  the  necessarily  rather  short  term  for  which  the 
Convention  can  be  concluded. 

These  statements  are  certainly  of  a  nature  to  weaken  the  impression  that 
perhaps  will  be  produced  by  an  analysis  of  the  disagreements  on  different  details 
regarding  which  we  shall  take  occasion  to  give  an  account  in  the  course  of  this 
report ;  they  prove  that  the  long  work  of  the  subcommission  and  of  the  com- 
mittee of  examination  has  finally  succeeded  in  producing  real  results  unanimously 
accepted.  It  will  be  for  the  Commission  to  endeavor  to  reconcile  with  the  great- 
est degree  the  opposing  views  on  those  points  where  a  solution  satisfactory  for  all 
could  not  be  found. 

[400]  II 

The  discussion  in  the  subcommission  took  place  on  the  basis  of  a  project 
presented  at  the  first  meeting  of  the  Third  Commission  by  his  Excellency  Sir 
Ernest  Satow  in  the  name  of  the  British  delegation.1  At  the  same  time  the 
delegation  of  Italy  presented  an  amendment  on  the  first  two  points  of  the  British 
project.  This  Italian  proposition  was  characterized  by  his  Excellency  Count 
Tornielli  as  a  preliminary  motion.2  Besides,  there  were  the  following  propo- 
sitions and  amendments: 

1  Annex  9. 
'Annex  10. 
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1.  An  amendment  of  the  delegation  of  Japan  concerning  unanchored  auto- 
matic contact  mines.1 

2.  Propositions  and  amendments  of  the  delegation  of  the  Netherlands  relat- 
ing to  certain  points  of  detail  in  the  British  proposal,  and  especially  emphasizing 
the  obligation  to  give  notice  of  mines  laid,  the  regulation  of  the  right  of  neutrals 
to  lay  mines  for  the  purpose  of  denying  belligerents  access  to  their  territory,  and 
finally  the  establishment  of  the  responsibility  that  should  rest  upon  Governments 
placing  mines,  if  these  mines  cause  loss  of  non-hostile  individuals  or  material 
outside  of  the  notified  regions.2 

3.  A  proposition  of  the  delegation  of  Brazil  on  the  subject  of  the  defense  of 
the  coasts  of  neutrals  and  the  responsibility  to  be  established  in  case  of  the  break- 
ing loose  of  mines.3 

4.  A  proposal  of  the  delegation  of  Spain  on  the  subject  of  the  control  to  be 
exercised  by  ah  international  technical  commission  over  the  use  of  perfected 
mines  as  well  as  on  the  subject  of  confining  the  laying  of  mines  to  hostile  ter- 
ritorial waters.4 

5.  An  amendment  of  the  delegation  of  Germany  concerning  the  use  of 
anchored  automatic  contact  mines  in  the  theater  of  war.5 

6.  A  proposal  of  the  delegation  of  Russia  relating  to  the  period  of  time  to 
be  fixed  for  putting  perfected  mines  into  use.6 

7.  A  proposal  of  the  United  States  of  America,  which,  although  filed  at  the 
meeting  of  July  11,  could  not  be  distributed  until  after  the  close  of  the  debates 
in  the  subcommission.7 

After  a  general  discussion  all  these  proposals  were  referred  to  a  committee 
of  examination  and  drafting,  in  which  were  asked  to  participate  the  bureau  of 
the  subcommission  and  representatives  of  the  delegations  that  had  presented  pro- 
posals or  amendments.  There  have  besides  taken  part  in  the  work  of  the  com- 
mittee of  examination  representatives  of  the  French  and  Austro-Hungarian  dele- 
gations, and  among  the  members  of  the  subcommission  his  Excellency  Turkhan 
Pasha,  honorary  president  of  the  Third  Commission,  Colonel  Ting  in  the  place 
of  his  Excellency  Mr.  Lou  Tseng-tsiang,  honorary  president  of  the  Third  Com- 
mission, and  his  Excellency  Mr.  Hammarskjold,  vice  president  of  this  same 
Commission. 

The  committee  likewise  took  as  a  basis  of  its  deliberations  the  British  pro- 
posal, changed  a  little  in  form  in  order  to  permit  of  placing  all  the  proposals  thus 
far  presented  upon  a  synoptic  table,8  prepared  by  his  Excellency  Mr.  Hagerup. 
In  the  course  of  the  debates  in  the  committee  new  proposals  or  formulas 
[401]  were  presented  by  the  delegations  of  Germany,  Austria-Hungary,  Great 
Britain,  Italy,  and  the  Netherlands,  which  were  only  distributed  to  the 
members  of  the  committee,  and  regarding  which  we  shall  have  occasion  to  speak 
further  on.  Among  these  the  German  delegation  presented  in  the  third  meeting 
of  the  committee  the  text,  "  combining  in  part  the  previous  proposals  with  a  view 
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to  reconciling  military  exigencies  with  the  interests  of  peaceful  shipping."  1  All 
these  proposals  and  amendments  served  for  the  drafting  by  the  bureau  of  the 
texts  adopted  on  the  basis  of  the  deliberations  of  the  committee  in  order  to  be 
presented  for  its  definitive  vote,  as  well  as  for  the  final  drafting  of  the  project 
which  appears  at  the  end  of  the  present  report  and  is  submitted  for  the  approval 
of  the  Commission.  Ten  meetings  of  the  committee  of  examination  were  held ; 
it  was  agreed  not  to  make  a  record  of  the  proceedings  in  order  to  facilitate 
free  exchange  of  views  among  the  members  of  the  committee.  The  absence  of 
such  minutes  explains  the  lengthy  and  somewhat  unusual  character  of  the  present 
report,  which  must,  in  a  more  detailed  fashion  than  is  usual,  give  an  account  of 
the  principal  opinions  expressed  in  the  committee. 

Ill 

But,  before  examining  the  articles  of  our  draft,  it  is  expedient  to  recall  a 
preliminary  question  which  arose  in  the  committee  towards  the  end  of  its  work 
and  which  had  to  be  decided  by  the  Commission ;  it  will  be  remembered  that,  in 
its  preceding  meeting  the  Commission  was  called  upon  to  decide  upon  the  ques- 
tion, whether  the  regulation  to  be  elaborated  should  also  contain  provisions  con- 
cerning the  laying  of  mines  by  neutrals. 

The  special  report  submitted  to  the  Commission  on  this  subject  stated  that 
"  in  the  subcommission  there  were  different  proposals  intended  to  insert  in  the 
regulations  of  mines  provisions  also  relating  to  the  right  of  neutrals  to  lay 
mines  for  the  purpose  of  preserving  their  neutrality,  and  regulating  that  right 
in  a  way  similar  to  that  adopted  for  belligerents.  No  objection  in  principle 
having  been  made  on  this  subject  in  the  subcommission,  the  said  proposals  with 
the  others  are  referred  to  the  committee  of  examination. 

But  in  the  committee  some  members  put  the  question,  whether  the  regula- 
tion of  the  right  of  neutrals  to  place  mines  was  not  outside  the  competence  of 
the  Commission,  indeed  even  that  of  the  present  Conference. 

It  was  recalled  that  the  program  of  the  Conference  communicated  to  the 
Powers  by  the  Imperial  Government  of  Russia  and  accepted  by  them,  men- 
tioned the  question  concerning  the  laying  of  mines  among  the  "  special  opera- 
tions of  war  " ;  it  would  thus  seem  that  the  said  program  intended  to  submit  to 
the  Conference  only  the  regulation  of  the  laying  of  mines  by  neutrals. 

Other  members  of  the  committee,  on  the  contrary,  were  of  the  opinion  that, 
as  the  two  subjects  are  so  closely  bound  together,  such  a  limitation  would  not 
seem  to  have  been  contemplated  by  the  program.  Moreover,  among  the  sub- 
jects that  the  Conference  would  have  to  deal  with  there  was  also  found  the 
question  relating  to  the  "  rights  and  duties  of  neutrals  at  sea,"  which  would 
imply  the  possibility  also  of  regulating  the  right  of  neutrals  to  lay  mines. 

Confronted  by  this  difference  in  views,  the  committee  believed  that  it  would 
not  make  a  decision.  Before  taking  up,  therefore,  the  limits  to  be  imposed 
upon  the  use  of  mines  by  neutrals,  it  submits  to  the  Commission  the  preliminary 
question,  the  solution  of  which  appears  to  be  outside  the  scope  of  its  competency ; 
upon  which  the  Commission,  in  the  meeting  of  August  28,  after  having 
[402]  deliberated  upon  the  question  of  competence  at  the  same  time  as  upon 
the  material  provisions  which  should  be  decreed,  ended  by  deciding  in 
favor  of  a  regulation  for  the  laying  of  mines  by  neutrals.     His  Excellency  the 
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first  delegate  of  Russia  stated  that,  although  the  question  does  not  figure  in  the 
program  of  the  Imperial  Government,  the  latter  has  no  objection  to  seeing  it 
discussed,  inasmuch  as  the  subject  is  related  to  the  subjects  with  which  the 
subcommission  has  been  called  upon  to  consider ;  in  this  connection  his  Excel- 
lency Mr.  Tcharykow  presented  in  the  name  of  the  Russian  delegation  a  propo- 
sition tending  to  put  neutrals  and  belligerents  upon  an  equal  footing  with  regard 
to  the  technical  conditions  surrounding  the  use  of  mines.  Many  speakers, 
notably  their  Excellencies  Messrs.  Hagerup,  Barbosa  and  van  den  Heuvel, 
having  again  pleaded  in  favor  of  the  advantage  of  an  even  greater  regulation  in 
the  matter,  in  the  interest  of  the  needs  of  peaceful  navigation,  it  is  believed  pos- 
sible to  set  aside  the  scruples  which  had  arisen  on  the  subject  of  the  powers 
attributed  to  the  Third  Commission  by  the  Conference  and,  upon  the  proposal 
of  his  Excellency  Count  Tornielli,  the  question  was  referred  to  the  committee 
of  examination  with  authorization  to  draw  up  a  text  concerning  the  duties  of 
neutrals  who  should  place  mines  to  safeguard  their  neutrality.  Hence  Article  7, 
added  by  the  committee  to  its  former  propositions,  the  tenor  of  which  we  will 
examine  later. 

IV 

The  project  which  the  committee  has  the  honor  to  submit  opens  with  certain 
prohibitions  concerning  the  different  kinds  of  engines  to  which  it  relates.  By 
reason  of  their  importance  it  was  thought  best  to  place  these  provisions  at  the 
head  of  the  project. 

Article  1 
It  is  forbidden: 

1.  To  lay  unanchored  automatic  contact  mines  which  do  not  become  harmless  one 
hour  at  most  after  the  person  who  laid  them  ceases  to  control  them; 

•  2.    To  lay  anchored  automatic  contact  mines  which  do  not  become  harmless  as  soon 
as  they  have  broken  loose  from  their  moorings ; 

3.    To  use  torpedoes  which  do  not  become  harmless  when  they  have  missed  their  mark. 

A  distinction  between  these  three  kinds  of  engines  is  made  necessary  by 
their  nature  and  also  by  the  purposes  for  which  they  are  used. 

Unanchored  mines,  floating  at  large  upon  the  sea,  constitute  a  tremendous 
danger  for  peaceful  shipping,  even  beyond  the  theater  of  war  and  far  from  the 
places  where  they  have  been  laid;  this  is  what  led  the  Institute  of  International 
Law  to  declare  itself  in  favor  of  an  absolute  prohibition  of  these  "  floating " 
mines.  The  original  project  of  the  British  delegation  was  conceived  in  this  same 
sense ;  but  at  the  very  beginning  of  the  discussion  in  the  subcommission  the 
proposal  to  prohibit  absolutely  the  use  of  unanchored  mines  was  confronted  with 
very  serious  objections.  It  was  pointed  out  that  it  is  impossible  for  Governments 
to  dispense  with  a  weapon  hitherto  employed  in  naval  warfare,  and  espe- 
cially in  certain  cases  the  only  means  of  safety  for  a  vessel  pursued  by  a 
stronger  enemy.  In  general,  it  was  said,  the  imperative  requirements  of 
[403]  war  are  incompatible  with  so  absolute  a  prohibition.  Two  proposals, 
based  upon  recent  progress  in  the  construction  of  mines,  of  which  we  have 
already  spoken,  brought  about  a  solution  which,  while  taking  into  account  mili- 
tary exigencies,  was  at  the  same  time  of  a  nature  to  respond  satisfactorily  to  the 
legitimate  rights  of  peaceful  shipping.     The  preliminary  motion  of  the  Italian 
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delegation,1  by  which  "  unanchored  automatic  contact  mines  must  be  furnished 
with  an  apparatus  rendering  them  harmless  one  hour  at  the  most  after  their 
placement,"  was  along  these  lines,  and  it  met  no  opposition  in  the  subcommis- 
sion.  A  similar  proposal  was  presented  by  the  delegation  of  Japan,2  and  Captain 
Ottley  also  supported  it  in  behalf  of  the  British  delegation  in  case  the  absolute 
prohibition  should  prove  unacceptable  and  upon  condition  that  the  lapse  of  time 
after  which  unanchored  mines  should  become  harmless  was  to  be  a  very  limited 
one. 

Nevertheless,  the  proposal  of  an  absolute  prohibition  of  all  unanchored 
automatic  contact  mines  was  brought  up  again  by  the  delegation  of  the  United 
States  of  America.3  It  could  not  rally  a  majority  of  votes  in  the  committee  of 
examination,  which  rejected  it  by  eleven  votes  to  four,  with  two  abstentions,  and 
then  declared  itself  unanimously  in  favor  of  a  limitation,  in  the  sense  above  indi- 
cated, of  the  time  during  which  the  unanchored  mine  may  be  dangerous.  But, 
although  in  agreement  on  this  last  principle,  the  members  of  the  committee  were 
not  unanimous  in  desiring  also  to  fix  in  a  determinate  manner  the  length  of  time 
to  be  allowed  for  unanchored  mines  to  become  harmless.  It  was  maintained 
that  there  are  cases  where  it  is  impossible  to  fix  a  limit  in  advance,  that  we  must 
be  satisfied  with  a  more  general  formula  which  will,  without  fixing  any  length 
of  time,  lay  it  down  "  that  unanchored  automatic  contact  mines  should  become 
harmless  after  a  limited  time  so  as  to  present  no  danger  to  neutral  ships."  "  If 
a  naval  force,"  said  Rear  Admiral  Siegel,  "  is  pursued  and  wishes  to  throw 
unanchored  mines  to  prevent  its  adversary  from  reaching:  it,  a  fixed  limit,  espe- 
cially a  limit  of  one  hour,  would  very  often  render  the  use  of  this  weapon 
ineffective  and  useless,  as  the  pursuer  will  be  in  a  position,  either  through  his 
scouts  or  other  means,  to  know  that  his  adversary  has  cast  mines,  and  would 
therefore  find  ways  to  avoid  all  danger  either  by  making  a  short  detour  or  wait- 
ing an  hour  before  passing  over  the  dangerous  place,  after  which  he  will  be 
quite  safe.  Another  case  arises  when  an  enemy  blocks  the  mouth  of  a  river. 
If  the  defender  wishes  to  employ  floating  mines  against  his  enemy  by  sending 
them  down  with  the  current,  the  time  of  their  effectiveness  must  be  in  relation 
with  the  distance  they  are  to  travel,  and  cannot  be  fixed  in  advance." 

In  spite  of  these  considerations  the  majority  of  the  committee,  desiring  to 
make  sure  that  the  principle  adopted  would  be  really  effective,  declared  itself 
in  favor  of  a  limit  of  time  fixed  in  advance  (nine  votes  to  two  and  five  absten- 
tions), after  which  the  committee  on  being  called  upon  to  make  a  choice  between 
a  limit  of  one  hour  and  a  limit  of  two  hours  (the  latter  having  been  proposed 
by  way  of  compromise  by  his  Excellency  Mr.  Hammarskjold),  decided  in  favor 
of  a  limit  of  one  hour  by  a  majority  of  eight  votes  against  one,  with  seven 
abstentions. 

The  original  Italian  proposal  was  thus  accepted.     But  it  was  observed  that 

I  among  unanchored  mines  are  also  included  automatic  mines  in  tow,  and  for  these 
the  limit  of  one  hour  should  not  be  counted  from  the  moment  of  placing 
[404]   them  but  only  from  the  moment  when  they  are  let  loose  to  drift  by  them- 
selves.   As  this  observation  seemed  a  just  one,  the  provision  was  worded 
so  as  to  meet  this  requirement.    It  was  decided  that  unanchored  automatic  con- 
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tact  mines  should  become  harmless  one  hour  at  the  most  after  the  one  who  has 
laid  them  loses  control  over  them. 

As  to  anchored  automatic  contact  mines  and  automatic  torpedoes,  agree- 
ment respecting  their  construction  was  more  easily  reached.  The  Russian  pro- 
posal on  automatic  torpedoes  '  was  adopted  unanimously,  with  the  omission  of 
the  words  "  so  far  as  possible,"  which  appeared  in  the  prohibition  proposed  by 
the  Imperial  delegation  concerning  the  use  of  such  torpedoes  as  do  not  become 
harmless  when  they  have  missed  their  mark.  The  prohibition  of  the  use  of 
anchored  automatic  contact  mines,  that  do  not  become  harmless  when  they  have 
broken  from  their  moorings,  appeared  in  all  the  complete  propositions,  and  met 
with  no  objection  in  the  committee. 

It  remains  only  to  mention  on  the  subject  of  Article  1  some  doubts  of  a 
technical  order  that  were  expressed  in  the  committee.  While  some  members  of 
the  committee  were  doubtful  as  to  the  possibility  of  any  sure  realization  in  all 
circumstances  of  the  principles  adopted  for  the  construction  of  automatic  mines, 
whether  anchored  or  unanchored,  contending  "  that  there  does  not  at  present 
exist  apparatus  generally  adopted  or  even  sufficiently  tried  out  to  render  mines 
harmless,"  the  majority  seemed  more  sanguine  on  this  subject.  Existing  appa- 
ratus rendering  mines  harmless  at  the  surface  or  even  making  their  immersion 
complete  through  the  infiltration  of  water  within  a  limited  length  of  time  is 
sufficient  in  the  opinion  of  Captain  Castiglia  to  meet  the  requirements  of 
Article  1,  and  in  a  series  of  observations,  addressed  in  writing  to  the  members 
of  the  committee,  Captain  Ottley  reminded  them  with  respect  to  unanchored 
mines  of  "  the  process  by  which  a  hole  pierced  through  the  covering  of  the  mine 
and  plugged  with  some  soluble  substance  like  sal  ammoniac  could  cause  the 
explosive  charge  to  pass  under  the  water  and  make  the  mine  sink.  This  process 
would  be  applicable  to  every  mine  as  the  coverings  of  unanchored  mines  already 
existing  could  also  be  easily  and  quickly  cut  to  fulfill  any  desired  condition  in 
this  sense." 

So  the  addition  of  the  words  "  so  far  as  possible,"  contained  in  the  Russian 
proposal  and  limiting  the  obligation  to  make  use  of  automatic  mines  perfected  in 
the  sense  of  Article  1,  was  rejected  in  the  committee  by  eleven  votes  to  five. 

It  was  the  same  with  a  proposal  of  the  delegation  of  Spain  respecting  the 
improvements  imposed  by  Article  1  for  anchored  automatic  contact  mines.  Cap- 
tain Chacon  observed  that  "  as  all  the  technical  difficulties  were  not  yet  removed 
in  regard  to  the  construction  of  anchored  mines  that  become  harmless  on  break- 
ing from  their  moorings,  the  prohibition  of  paragraph  2  of  Article  1  would  be 
equivalent  in  reality  to  a  complete  prohibition  of  the  use  of  these  engines.  In 
adopting  the  new  rules  it  would  be  necessary  to  assure  peaceful  shipping  of 
neutrals  of  their  effectiveness  and  to  avoid  creating  a  danger  situation  which 
would  not  fail  to  be  fraught  with  serious  and  sad  consequences."  With  this 
aim  the  delegation  of  Spain  insisted  on  the  usefulness  of  creating  an  inter- 
national technical  Commission  to  look  into  the  effectiveness  of  the  perfected 
apparatus  used  by  the  different  States  in  their  navies.  "  If  the  invention 
[405]  of  arms  and  means  of  waging  war  in  general  must  be  a  secret  matter  with 
each  country,  the  means  of  safety,  the  apparatus  of  security  applied  in  the 
interest  of  neutrals  should  be  universal  ground,  and  nothing  should  prevent  their 
being  made  known." 
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These  arguments  did  not  succeed  in  convincing  the  majority  of  the  com- 
mittee, which  considered  that  the  establishment  of  an  international  technical 
committee  would  hardly  be  accepted  by  a  large  number  of  States,  and  the 
Spanish  proposition  having  been  defeated  by  ten  votes  to  four,  with  two  absten- 
tions, the  delegation  of  Spain  expressly  reserved  the  right  to  take  up  the  question 
before  the  Commission. 

We  hasten  to  add  that  temporary  provisions  were  adopted  (Article  9), 
granting  time  for  putting  new  apparatus  into  use. 

V 

In  Articles  2  to  5  the  regulations  proceed  to  determine  the  places  where 
anchored  automatic  contact  mines  may  be  laid — Articles  2  and  3  have  reference 
to  placing  such  mines  as  a  defense  for  coasts ;  Article  4  relates  to  attack,  that  is, 
to  the  anchored  mines  that  the  belligerent  places  before  the  coasts  of  his  adver- 
sary ;  Article  5  deals  with  the  possibility  of  making  use  of  anchored  mines  even 
beyond  such  limits,  in  the  sphere  of  the  immediate  activity  of  the  belligerents. 

Indeed,  if  a  limitation  as  to  area  of  the  use  of  unanchored  automatic  cop- 
tact  mines  would  not  sensibly  reduce  the  dangers  they  present,  and  if  to  realize 
this  aim  we  had  to  have  recourse  to  the  prohibition  in  paragraph  1  of  Article  1, 
for  anchored  automatic  contact  mines  such  a  limitation  as  to  area  seems  neces- 
sary from  several  points  of  view.  Anchored  mines  concealed  in  the  water  and 
intended  to  serve  for  a  long  time  constitute  a  permanent  danger  for  ships  assum- 
ing risks  in  the  regions  where  they  have  been  placed ;  it  would  therefore  be 
necessary  to  forbid  their  use  where  peaceful  shipping  has  the  right  to  move 
freely.  Nevertheless,  here  again  the  principle  of  the  free  use  of  the  sea  is  in 
opposition  with  the  inflexible  necessities  of  national  defense  or  of  war,  and  a 
compromise  again  seems  needful. 

Considerations  of  this  kind  had  led  the  Institute  of  International  Law  to 
desire  to  prohibit  the  laying  of  mines  on  the  high  seas  while  permitting  bellig- 
erents to  lay  them  in  their  own  waters  as  well  as  in  the  waters  of  their  adver- 
saries, and  leaving  to  neutrals  the  option  of  laying  mines  in  their  own  waters 
to  prevent  the  violation  of  neutrality.  It  is  this  same  idea  that  inspired  the 
original  proposition,  in  which  a  very  clear  distinction  was  made  in  the  same  sense 
between  the  high  seas  and  territorial  waters.  A  single  exception  to  this  rule 
was  contained  in  the  British  proposition :  the  zone  of  coastal  waters — and  in  this 
report  we  thus  term  waters  washing  the  coasts  of  a  State  without  reference  to 
limit — in  which  the  laying  of  anchored  mines  was  not  prohibited,  "  could  be 
extended  up  to  a  distance  of  ten  miles  before  fortified  war  ports,  with  the 
responsibility,  nevertheless,  for  the  belligerent  which  places  mines  to  give  notice 
thereof  to  neutrals  and  to  take  the  steps  that  circumstances  permit  in  order  to 
prevent,  so  far  as  possible,  merchant  ships  that  could  not  have  received  this 
notice  from  being  exposed  to  destruction." 

After  a  thorough  discussion  the  committee,  while  taking  as  a  general  point 

of  departure  the  distinction  between  coastal  waters  and  the  sea  beyond 

[406]  these  limits,  decided  to  fix  upon  a  distance  from  the  coast  beyond  which 

the  use  of  anchored  mines  would  only  be  permitted  under  certain  restricted 

conditions   (Article  5).     These  conditions  would  not  apply  to  anchored  mines 

placed  within  the  distance  fixed  (Articles  2-4). 

On  the  other  hand,  after  long  deliberation,  a  provision  advanced  at  the  be- 
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ginning  of  the  debate  by  the  delegation  of  the  Netherlands  was  rejected.  Amone 
the  original  Netherland  proposals  was  one  establishing  a  prohibition  "  to  bar 
straits  uniting  two  open  seas."  *  In  a  formula  presented  later  the  sense  of  this 
prohibition  was  thus  specified :  "  In  any  case,"  read  the  formula  presented  to  the 
committee  of  examination,  "  the  communication  between  two  open  seas  cannot 
be  barred  entirely;  but  passage  will  be  permitted  only  on  conditions  which  are 
indicated  by  the  competent  authorities." 

His  Excellency  Vice  Admiral  Roeix  explained  to  the  subcommission  that  the 
proposal  had  reference  only  to  the  right  which  should  be  reserved  to  neutrals  to 
traverse  straits  uniting  two  high  seas,  straits  which  ought  not  to  be  entirely 
barred.  He  pointed  out  that,  except  where  special  conventions  govern  the  situa- 
tion of  certain  straits,  no  one  in  theory  contested  the  obligation  to  allow  passage 
through  straits  joining  two  open  seas;  but  it  is  important  that  this  principle 
be  fixed  by  a  conventional  stipulation  clearly  stating  that  straits  cannot  be  barred 
so  as  not  to  leave  open  communication  for  peaceful  shipping.  It  would  be 
well  understood  that  the  bordering  State  might  lay  down  conditions  for  passage, 
especially  by  having  the  ships  that  wish  to  pass  guided  by  a  pilot.  In  speaking 
of  straits  joining  two  open  seas  all  the  interior  seas  of  a  State  would  naturally 
be  excluded.  "  A  rule,"  concluded  the  Vice  Admiral,  "  is  necessary.  If  we 
do  not  formulate  one  the  situation  will  be  untenable,  and  the  absence  of  any 
stipulation  will  give  rise  to  complaints  and  disputes,  which  from  every  point 
of  view  we  must  try  to  avoid." 

In  order  to  bring  out  the  sense  of  the  prohibition  clearly  there  was  added, 
after  a  preliminary  exchange  of  views  in  the  committee,  to  the  rules  proposed  by 
the  delegation  of  the  Netherlands  a  second  paragraph  stating  that  "  these  pro- 
visions have  no  effect  upon  rules  established  by  existing  treaties  nor  upon 
rights  of  territorial  sovereignty." 

In  fact,  notwithstanding  the  explanations  given,  the  proposal  of  the  Nether- 
lands met  objections  drawn  from  rights  of  territorial  sovereignty  as  well  as  from 
conventional  stipulations  existing  on  the  subject  of  certain  straits.  It  would 
be  necessary,  it  was  said,  that  these  reservations  appear  in  the  very  text  of  the 
arrangement  in  order  to  cover  the  declarations  made  on  several  sides  on  the 
subject  of  existing  conventional  stipulations,  as  well  as  on  the  subject  of  straits 
whose  shores  belong  to  the  same  State.  The  declaration  made  in  the  name  of  the 
delegation  of  Japan  at  one  of  the  sessions  of  the  subcommission  was  recalled. 
His  Excellency  Mr.  Tsudzuki,  while  declaring  that  he  had  no  objection  if  the 
rule  were  applied  only  to  neutral  countries,  had  remarked,  on  behalf  of  the  dele- 
gation of  Japan,  that  "the  Netherland  amendment  to  Article  4  of  the  British 
proposal  could,  in  his  opinion,  perhaps  be  adapted  to  the  geographical  conditions 
of  continental  States  but  not  always  to  those  of  insular  Powers.  By  reason  of 
the  particular  configuration  of  Japan,  of  the  great  number  of  straits  separating 
the  islands  (straits  which  are  an  integral'  part  of  its  territory,  but  which,  never- 
theless, would  fall  within  the  definition  as  written  in  the  said  amendment),  the 

Japanese  delegation  could  not  adhere  to  this  provision." 
[407]  However,  even  with  the  above-stated  addition,  the  proposed  formula  con- 
cerning straits  did  not  carry.    A  declaration  worded  more  broadly,  so  as  to 
include  also  the  laying  of  mines  in  straits  by  neutrals,  was  made  in  the  committee 
on  behalf  of  the  Japanese  delegation  by  Rear  Admiral  Shimamura;  but  this 

1  Annex  12. 
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delegation  at  the  same  time  added  that  it  would  be  improbable  that  the  straits 
between  Japanese  islands  would  ever  be  entirely  barred  to  neutral  navigation, 
and  he  said  that  he  was  ready  to  accept  a  provision  to  the  effect  that — 

It  is  desirable  that  communication  between  two  open  seas  be  not  entirely 
barred  by  automatic  mines.  Nevertheless,  passage  may  be  subjected  to 
conditions  to  be  decreed  by  the  competent  authorities. 

Rear  Admiral  Sperry  declared  in  the  name  of  the  delegation  of  the  United 
States  that  "  taking  into  consideration  the  great  number  of  islands  composing  the 
Philippine  group  and  the  uncertainty  of  the  results  that  the  stipulation  in  ques- 
tion might  have,  and  also  taking  into  account  the  stipulations  of  treaties  com- 
prised within  the  added  paragraph,  it  could  not  take  part  in  the  discussion,  since, 
in  its  opinion,  the  matter  was  outside  the  scope  of  its  instructions." 

Finally,  in  a  declaration  made  on  behalf  of  the  Ottoman  delegation,  his 
Excellency  Turkhan  Pasha  stated  that — 

The  Imperial  Ottoman  delegation  believes  that  it  should  declare  that, 
given  the  exceptional  situation  created  by  treaties  in  force  of  the  straits  of 
the  Dardanelles  and  the  Bosporus  (straits  which  are  an  integral  part  of  the 
territory),  the  Imperial  Government  could  not  in  any  way  subscribe  to  any 
undertaking  tending  to  limit  the  means  of  defense  that  it  may  deem  neces- 
sary to  employ  for  these  straits  in  case  of  war  or  with  the  aim  of  causing  its 
neutrality  to  be  respected. 

To  these  reservations  were  added  doubts  respecting  the  legal  meaning  of  the 
formula  as  stated ;  it  was  asked  what  straits  were  contemplated  by  it  as  uniting 
two  open  seas,  and  up  to  what  point  would  the  rights  of  territorial  sovereignty 
exclude  an  application  of  the  principle. 

Finally,  the  delegations  of  Germany  and  Spain  declared  themselves  without 
instructions  on  the  subject  of  the  whole  provision,  and  the  delegation  of  Russia 
expressed  reservations  as  to  the  competence  of  the  Conference  to  deal  with  this 
matter.  According  to  a  declaration  made  by  Captain  Behr  on  behalf  of  the 
Imperial  delegation: 

The  article  in  question  establishes  a  general  status  for  all  straits. 

The  delegation  of  Russia  thinks  that  as  the  status  of  certain  straits  is 
regulated  by  special  treaties  based  upon  political  considerations,  the  stipula- 
tions concerning  these  straits  cannot  form  the  subject  of  discussion.  As  to 
creating  a  special  status  for  one  class  of  straits  and  excepting  others,  this 
procedure  would  seem  fruitless  and  very  dangerous.  The  difference  in 
status  resulting  therefrom,  both  for  neutrals  and  for  belligerents,  would 
inevitably  be  a  new  source  of  conflicts  between  them. 

I  am  consequently  directed  by  my  delegation  to  declare  that,  in  its 
opinion,  the  question  of  the  status  of  straits  joining  two  open  seas  is  not 
within  the  competence  of  the  Conference,  and  that  the  Imperial  delegation 
cannot  take  part  in  discussing  any  proposals  relative  thereto. 

Owing  to  these  reservations  and  declarations   the   committee  unanimously 

decided  to  omit  any  provision  concerning  straits,  which  should  remain  un- 

[408]   affected  by  any  stipulation  in  the  present  regulations;  it  was  distinctly  laid 

down  that  by  the  stipulations  of  the  Convention  to  be  concluded  no  change 

whatever  is  made  in  the  present  status  of  straits,  which  is  in  no  wise  affected  by 

the  provisions  on  the  use  of  mines. 
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VI 

It  is  within  these  limits  that  the  text  decided  upon  by  the  committee  restricts 
in  Articles  2  to  5  the  places  where  anchored  automatic  contact  mines  may  be 

placed. 

Article  2 

It  is  forbidden  to  lay  anchored  automatic  contact  mines,  beyond  a  distance  of  three 
nautical  miles  from  low-water  mark,  throughout  the  length  of  the  coast-line,  as  well  as 
along  the  islands  and  islets  adjacent  thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured,  starting  from 
a  straight  line  drawn  across  the  bay  in  its  part  nearest  the  entrance  at  the  first  point  where 
the  opening  does  not  exceed  ten  miles  in  width. 

The  committee  naturally  had  some  hesitation  when  considering  the  substitu- 
tion of  the  limit  of  three  marine  miles  for  the  limit  of  territorial  waters  .con- 
tained in  the  original  British  proposal.  The  question  of  knowing  whether,  in 
order  to  avoid  controversy  and  different  opinions  as  to  the  extent  of  territorial 
waters,  it  would  not  be  better  to  fix  a  limit  for  the  purposes  of  the  present 
regulations,  was  brought  up  in  the  subcommission  by  his  Excellency  Mr.  van 
den  Heuvel.  As  the  British  delegation  had  no  objection  to  such  a  determina- 
tion and  had  itself  suggested  the  distance  of  three  miles,  the  committee  was  left 
to  find  a  formula  to  this  effect  which  should  take  into  account  the  limits  neces- 
sitated by  the  sinuosities  of  the  coast  and  the  islands  and  islets  belonging  to 
States.  It  was,  however,  clearly  established  that  such  a  determination  could 
only  relate  to  the  laying  of  mines,  without  carrying  in  any  manner  whatever  a 
definition  of  territorial  waters  which  could  have  application  and  legal  con- 
sequences in  other  matters. 

In  the  committee  the  question  had  to  be  gone  into  again,  as  some  of  the 
members  were  opposed  to  the  substitution  of  any  fixed  limit  to  the  extent  of 
"  territorial  waters."  It  was  observed  that  the  right  of  laying  mines  should 
extend  as  far  as  the  jurisdiction  of  the  bordering  State,  and  that  especially  for 
the  defense  of  the  country,  in  view  of  the  possibility  of  bombardments  directed 
against  the  shore  by  enemy  naval  forces,  the  limit  for  anchored  mines  should 
not  be  less  than  gun  range.  Rear  Admiral  Sperry,  on  behalf  of  the  delegation 
of  the  United  States  of  America,  declared  that  even  a  limitation  on  the  basis  of 
territorial  waters  could  not  be  considered  as  sufficient  in  every  circumstance. 
This  is  why  the  American  proposal  had  avoided  mentioning  any  limit  on  area. 

The  omission  (said  he)  in  the  proposal  of  the  delegation  of  the  United 
States  of  America  relative  to  submarine  mines  of  a  definite  restriction  on  the 
places  where  they  may  be  laid  is  not  due  to  any  sympathy  whatever  with  the 
general  use  of  mines  beyond  territorial  waters,  a  means  which  in  common 
with  the  whole  civilized  world  it  condemns,  but  for  quite  other  considera- 
tions.1 
[409]       The  term  territorial  waters  is  perhaps  no  more  certain  in  its  applica- 
tion than  measured  limits ;  but  the  naval  delegate  of  the  United  States  is 
not  prepared  to  say  that  a  limitation  in  one  way  or  another  would  not  affect 
the  right  to  defend  the  four  thousand  miles  of  continental  coast  of  the 
United  States  at  certain  points  which  must  be  approached  through  a  wind- 
ing channel  between  submerged  reefs,  far  from  the  shore,  where  some  mines 

'Annex  17. 
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would  absolutely  prevent  access.  In  one  island  of  the  Philippines  that  is 
surrounded  by  reefs  there  is  a  large  bay  with  land  on  all  sides,  which  would 
shelter  the  fleet  of  the  greatest  Power. 

The  Powers  that  are  here  represented  have  vast  rich  possessions  in  the 
Pacific  and  Indian  Oceans,  where  the  harbors  and  islands  are  protected  by 
coral  reef  barriers,  with  only  here  and  there  a  passage  that  may  or  may  not 
be  less  than  ten  or  even  a  hundred  miles  from  the  mainland. 

The  reefs  may  or  may  not  be  exposed  at  low  tide.  Where  is  the  low- 
water  mark?  Has  it  been  decided  that  all  waters  inside  the  reefs  are 
territorial  waters?  Shall  the  three  miles  be  measured  from  the  reefs  and 
beyond?  The  coast  of  Australia  is  fringed  for  more  than  a  thousand 
miles  by  the  Great  Barrier  Reef  at  a  distance  of  from  twenty  to  one  hun- 
dred and  fifty  miles  from  the  shore.  Inside  this  reef,  where  there  is  only 
an  occasional  passage,  there  exists  a  labyrinth  of  lesser  reefs  and  islets,  but 
in  the  thousand  miles  the  largest  vessels  can  navigate  in  security  under  the 
guidance  of  a  pilot.  It  is  not  necessary  for  a  ship  going  to  an  Australian 
port  to  pass  inside,  and  the  interior  waters  can  hardly  be  considered  as  form- 
ing a  part  of  the  high  seas.  It  is  not  within  the  knowledge  of  the  delegate  of 
the  United  States  whether  they  are  so  considered ;  but  it  seems  doubtful  that 
the  nationals  of  that  great  and  rich  community  would  voluntarily  abandon 
what  might  be  almost  a  perfect  defense  of  important  points. 

Many  Powers  represented  here  have  vast  colonial  empires  whose  coasts 
are  protected  by  almost  perfect  ramparts  of  coral,  as  all  naval  officers  know, 
and  it  would  be  well  to  consider  with  care  the  possible  effects  of  any  con- 
ventional provision  that  we  might  agree  upon,  and  that  when  once  made 
would  be  difficult  to  denounce. 

To  these  considerations  it  was  objected  that  if  we  followed  out  all  the 
logical  consequences  we  should  be  led  to  omit  any  limitation  as  to  area  on  the 
laying  of  anchored  mines,  which  would  not  appear  to  correspond  to  the  intentions 
of  the  American  proposal ;  on  the  other  hand,  this  proposal  itself  would  have 
provided  for  the  necessity  of  taking  precautions  for  the  security  of  neutrals,  and 
this,  by  implying  the  obligation  to  give  notice  of  the  places  mined,  would  appear 
to  deprive  these  arguments  of  much  of  their  force. 

The  committee  held  to  the  distinction  in  principle  between  coastal  waters 
and  the  high  sea;  it  decided,  moreover,  by  a  majority  of  votes  (nine  to  five,  with 
two  abstentions)  to  fix  the  limit  at  three  marine  miles  from  the  coast.  In  con- 
formity with  the  suggestions  of  the  subcommission,  the  committee,  on  the  motion 
of  his  Excellency  Vice  Admiral  Roell,  as  a  means  of  designating  the  line  to  mark 
the  limit  within  which  the  laying  of  anchored  mines  is  lawful,  adopted  a  formula 
almost  identical  with  that  which  appears  in  Article  2  of  the  Convention  on  fish- 
eries in  the  North  Sea,  dated  May  6,  1882.  The  only  change  made  in  this 
formula  was  the  substitution  in  paragraph  1  of  the  word  "  islets  "  for 
[410]  "  banks,"  which  is  found  in  the  1882  Convention.  Captain  Ottley  drew 
the  attention  of  the  committee  to  the  discussions  to  which  the  use  of  the 
word  "  banks  "  might  give  rise  if  borrowed  from  the  above-mentioned  Conven- 
tion. "  At  the  mouths  of  great  rivers,  and  indeed  everywhere  in  the  world," 
said  he,  "  are  found  reefs  and  sand  banks  at  a  distance  much  greater  than  three 
miles  from  the  coast ;  if  we  do  not  render  the  text  more  precise  by  omitting 
any  mention  of  banks,  it  will  be  possible  to  extend  the  application  of  Article  2 
to  those  banks  and  those  reefs  that  are  entirely  or  partly  submerged,  and  the 
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principle  adopted  that  prohibits  as  a  general  rule  the  laying  down  of  mines  beyond 
coastal  waters  might  be  imperiled." 

The  committee,  notwithstanding  the  explanation  given  by  his  Excellency  Vice 
Admiral  Roell,  and  according  to  which  the  term  "  banks  "  was  clear  enough, 
comprising  islets  at  low  tide,  that  is  to  say,  banks  that  are  dry  at  low  water, 
preferred  to  select  a  less  equivocal  term,  and  by  a  majority  of  votes  (seven  against 
four,  with  six  abstentions)  supported  the  opinion  of  his  Excellency  Mr.  Ham- 
marskjold,  who  proposed  to  substitute  for  the  word  "  banks  "  the  word  "  islets," 
which  appears  in  our  text. 

A  reservation  was  formulated  by  the  Ottoman  delegation  on  the  subject  of 
paragraph  2  of  Article  2.  His  Excellency  Turkhan  Pasha  declared  that  the 
limitation  indicated  as  to  bays  in  the  said  paragraph  did  not  appear  to  him  suffi- 
ciently to  take  into  account  all  geographical  circumstances. 

Article  3 

The  limit  for  the  laying  of  anchored  automatic  contact  mines  is  extended  to  a  dis- 
tance of  ten  nautical  miles  off  military  ports  and  ports  where  there  are  either  military 
arsenals  or  establishments  of  naval  construction  or  repair. 

As  military  ports  are  considered  those  ports  which  have  been  decreed  as  such  by  the 
nation  to  which  they  belong. 

It  will  be  recalled  that  a  provision  fixing  a  greater  distance  before  fortified 
naval  ports  was  already  contained  in  the  British  proposal.  This  same  proposal 
defined  naval  ports,  stating  expressly  that  as  such  should  be  considered  "  only 
ports  possessing  at  least  a  large  graving-dock  and  provided  with  the  outfit  neces- 
sary for  the  construction  and  repair  of  war-ships,  if  a  staff  of  workmen  paid  by 
the  State  is  maintained  there  in  time  of  peace  for  this  purpose." 

On  this  principle  itself,  of  fixing  a  wider  zone  before  naval  ports,  there 
appeared  to  be  agreement;  the  only  objection  was  that  any  words  on  this  point 
might  seem  superfluous  in  view  of  the  possibility  of  placing  anchored  mines  in 
the  theater  of  war.  But  there  was  some  hesitation  as  to  the  distance  to  be  fixed ; 
on  the  vote  there  were  eight  votes  in  favor  of  the  distance  of  ten  miles,  five  in 
favor  of  six  miles,  and  three  abstentions. 

On  the  other  hand,  there  was  more  difficulty  in  getting  an  agreement  re- 
specting the  places  before  which  this  wider  zone  would  be  permitted.  The 
definition  of  a  naval  port  contained  in  the  British  project  seemed  too  narrow. 
The  delegation  of  the  Netherlands  called  the  attention  of  the  subcommission  to 
the  fact  that  graving-docks  and  stocks  for  construction  or  repairs  are  often 
located  in  an  interior  commercial  port  which  the  fortified  port  serves  as  a  sea- 
port. It  expressed  doubts  on  the  utility  or  necessity  of  requiring  that  the  yards 
in  question  be  operated  by  the  State.  In  this  sense  his  Excellency  Vice  Admiral 
Roell  submitted  an  amendment,  whereby  it  was  left  to  each  State  to  determine 
which  of  its  ports  should  be  considered  as  naval  ports.  His  Excellency 
[411]  Count  Tornielli  observed  that  there  is  a  connection  between  this  ques- 
tion and  the  regulations  adopted  by  the  Conference  for  bombardment  of 
undefended  towns  and  ports  by  naval  forces.  If,  according  to  these  regulations, 
military  arsenals  and  naval  shipyards,  even  when  belonging  to  individuals  and 
located  in  undefended  coast  towns,  are  exposed  to  destruction  by  cannon  fire 
by  means  of  bombardment  from  the  sea,  it  will  be  quite  necessary  to  allow  a 
State  to  defend  its  shipyards  by  placing  mines  so  as  to  shelter  them  from  bombard- 
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ment  by  hostile  naval  forces;  that  is  to  say,  it  is  necessary  to  widen  the  zone 
for  laying  mines  to  ten  marine  miles  before  these  places.  Therefore  for  this 
purpose  the  places  where  military  arsenals  or  naval  shipyards  or  graving-docks 
exist  are  to  be  classed  with  naval  ports. 

Against  these  arguments  Captain  Ottley  insisted,  in  the  name  of  the  British 
delegation,  on  the  necessity  of  not  extending  the  zone  of  ten  miles  to  that  degree ; 
at  least  it  would  be  necessary  not  to  be  able  to  place  mines  to  such  a  distance 
before  every  hostile  place  where  naval  shipyards  are  located.  He  concluded 
by  asking  for  the  omission  of  these  words  in  paragraph  1  of  Article  3,  and 
supported  his  amendment  as  follows : 

If  we  keep  the  words  "  and  those  where  there  are  naval  shipyards  "  in 
the  text  of  the  Convention,  it  will  be  permissible  for  the  belligerent  to  sow 
mines  in  profusion  on  the  open  sea  up  to  a  distance  of  ten  miles  around  a 
large  number  of  ports  of  a  character  quite  commercial  belonging  to  the 
enemy  under  the  pretext  that  such  ports  possess  "  naval  shipyards."  We 
might  cite  as  examples  the  ports  of  Marseille,  Belfast,  Liverpool,  Seattle, 
Philadelphia,  Havre,  St.-Nazaire,  Bordeaux,  Danzig,  Bremerhaven,  Leg- 
horn, Sestri  Ponente,  Odessa,  Nikolayev,  Helsingfors,  Rotterdam  and  hun- 
dreds of  other  centers  of  industry.  The  result  of  such  operations  will  be 
ruinous,  and,  besides,  such  a  rule  will  violate  the  principle  for  which  the 
large  majority  of  the  committee  has  already  voted.  That  is  to  say  that  as 
far  as  possible  the  use  of  these  engines  on  the  open  sea  should  be  restricted. 

Therefore  I  propose  to  omit  the  words  "  and  those  where  there  are 
naval  shipyards." 

In  fact  it  seems  to  me  that  we  are  so  occupied  with  the  desire  to  accord 
the  greatest  liberty  of  action  to  a  country  wishing  to  defend  its  coast  and 
harbors  by  means  of  automatic  mines,  that  we  are  risking  enlarging  in 
an  extremely  dangerous  way  the  right  of  a  belligerent  to  sow  these  mines  in 
profusion  before  the  commercial  ports  of  its  adversary.  There  can  be  no 
reasonable  objection  to  the  use  of  mines  as  a  means  of  defense  of  a  port, 
since  the  defender  will  always  be  in  the  neighborhood  to  watch  over  the 
dangerous  region  in  front  of  his  own  ports.  Besides,  it  is  a  fundamental 
principle  of  international  law  that  the  sovereignty  of  a  State  with  respect  to 
defense  and  internal  police  is  never  hindered.  But  no  such  consideration 
can  be  advanced  with  respect  to  the  other  side  of  the  question,  that  is  to  say, 
the  unlimited  placing  of  mines  before  the  port  of  an  enemy.  This  opera- 
tion will  always  constitute  a  very  serious  danger  for  neutral  vessels  since  an 
enemy  cannot  possibly  watch  over  these  mines  effectively. 

Let  us  take  a  concrete  example.    A  vessel  carrying  mines  could  arrive 

after  nightfall  at  the  mouth  of  a  great  river — the  Garonne,  Plata,  Seine, 

[412]    Mississippi,  Thames  or  the  Rhine.     Before  sunrise  the  next  day  it  could 

sow  five  hundred  mines.     The  mines  having  been  placed  during  the  night 

the  vessel  laying  them  cannot  with  certainty  determine  the  points  where 

they  are. 

If  we  do  not  omit  the  above-mentioned  words  this  terrible  operation 
may  take  place  not  only  within  the  three-mile  limit  but  even  at  a  distance  of 
ten  miles  from  the  coast.  The  belligerent  vessel  will  justify  itself  for  this 
action  by  declaring  that  there  exists  in  some  port  situated  on  the  river  a 
"  naval  shipyard,"  and  that  consequently  international  law  grants  it  the  right 
to  act  thus. 

As  is  seen,  the  considerations  presented  by  the  British  delegation  had  refer- 
ence to  attack ;  the  reasons  adduced  by  his  Excellency  Count  Tornielli  in  advo- 
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eating  the  extension  of  the  zone  of  ten  miles  to  any  place  where  naval  shipyards 
are  found  had  regard  mainly  to  defense.  Harmony  appeared  to  be  obtained  by 
establishing  a  distinction  between  attack  and  defense.  On  motion  of  Com- 
mandant Castiglia  the  majority  of  the  committee  decided  (see  the  com- 
mentary on  the  next  article)  that  while  preserving  in  the  text  of  Article  3,  which 
contemplated  only  defense,  the  more  general  terms  of  the  formula  presented  by 
the  Italian  delegation,  the  rights  of  the  assailants  would  be  limited  in  Article 
4  by  not  permitting  him  to  place  mines  at  a  distance  of  ten  miles  before  enemy 
ports  (not  constituting,  of  course,  naval  ports)  unless  they  contained  naval  ship- 
yards belonging  to  the  State. 

Thus  the  text  of  Article  3  as  it  appears  in  the  project  secured  unanimity, 
with  the  reservation  by  the  majority  of  the  committee  that  its  scope  be  restricted 
in  the  next  article  with  respect  to  laying  anchored  mines  for  the  purposes  of 
attack. 

Article  4 

Off  the  coasts  and  ports  of  their  adversaries  the  belligerents  may  lay  anchored  auto- 
matic mines  within  the  limits  indicated  in  the  two  preceding  articles. 

However,  they  shall  not  exceed  the  limit  of  three  nautical  miles  off  ports  which  are 
not  military  ports,  unless  establishments  of  naval  construction  or  repair  belonging  to  the 
State  are  situated  therein. 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports  of  the  enemy 
with  the  sole  object  of  intercepting  commercial  shipping. 

After  having  fixed  limits  for  the  defense  of  coasts  the  regulations  take  up 
attack  in  Article  4.  The  first  two  paragraphs  of  this  article  deal  with  the  limits 
of  area  that  belligerents  must  observe  in  laying  anchored  mines  before  enemy 
coasts;  the  third  paragraph  adds  a  new  restriction,  which  is  that,  even  where 
anchored  mines  may  be  placed  before  enemy  coasts  in  the  zone  referred  to  in 
the  first  two  paragraphs,  they  cannot  be  placed  there  "  with  the  sole  object  of 
intercepting  commerce." 

1.  Let  us  first  take  up  this  last  provision.  It  owes  its  existence  to  a  British 
proposal  contained  in  the  first  project  of  the  delegation  of  Great  Britain,  and 
stating  that  "  it  is  forbidden  to  use  automatic  submarine  contact  mines  to  estab- 
lish or  maintain  a  commercial  blockade." 
[413]  In  the  subcommission  Rear  Admiral  Arago  remarked  that  it  would  be, 
above  all,  necessary  to  determine  the  precise  scope  of  this  provision. 
"  Does  it,  for  example,  forbid  belligerent  vessels  which  are  establishing  a  blockade 
all  use  of  submarine  mines  even  for  their  own  defense,  or,  on  the  contrary,  is  its 
only  purpose  to  forbid  the  establishment  of  a  blockade  bv  the  aid  of  a  cordon  of 
submarine  mines  placed  before  an  enemy  coast  ? "  To  this  Captain  Ottley 
answered  "  that  the  thought  underlving  this  provision  was  the  prohibition  of  a 
belligerent  from  closing  a  commercial  port  of  his  enemy  through  the  employment 
of  automatic  contact  mines." 

This  being  the  case,  it  was  questioned  whether  the  discussion  of  the  British 
proposal  did  not  fall  outside  the  competence  of  the  Third  Commission.  It  was 
remarked  that  the  question  of  to  what  extent  and  in  what  manner  a  blockade 
may  be  established  is  one  for  the  Fourth  Commission,  which  was  dealing  with  the 
subject  of  blockade  in  war;  it  pertains  especially  to  the  Fourth  Commission  to 
give  an  expression  on  anv  nuestion  concernine  the  effectiveness  of  blockade. 
After  an  interchange  of  views  in  the  subcommission  the  president  was  able  to 
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announce  the  unanimous  decision  of  the  subcommission  to  deal  with  only  one  of 
the  phases  of  the  British  proposal ;  it  would  only  determine,  in  its  examination 
of  mines  as  a  means  of  injuring  the  enemy,  whether  use  may  be  made  of  them 
with  the  object  of  barring  the  commercial  shipping  of  the  adversary — a  question, 
it  seems,  which  should  be  answered  in  the  negative.  With  this  established,  the 
committee  could  be  trusted  to  emphasize  this  thought  and  to  leave  out  of  the  dis- 
cussion the  application  of  the  principles  of  the  Declaration  of  Paris  on  the  effec- 
tiveness of  blockade  to  the  subject  of  mines. 

It  is,  in  fact,  along  this  line  that  the  committee  dealt  with  the  English  pro- 
posal. It  was  agreed  at  the  outset  that  in  order  to  avoid  any  mistake  it  was 
necessary  to  drop  the  term  blockade  used  in  that  proposal. 

But  whilst  it  was  preferred  in  several  quarters  to  avoid  any  provision  which 
might  unduly  restrict  the  liberty  of  action  of  belligerents,  and  which,  however 
the  rule  might  be  expressed,  would  raise  insurmountable  difficulties  in  its  inter- 
pretation and  application  and  give  rise  either  to  abuses  or  to  mutual  recrimina- 
tions between  belligerents,  the  majority  of  the  committee  took  the  contrary  posi- 
tion (fourteen  votes  to  three).  The  majority  hesitated  only  between  the  formula 
finally  accepted,  which  is  due  to  a  proposal  of  his  Excellency  Mr.  Hammars- 
kjold  in  cooperation  with  his  Excellency  Mr.  Hagerup,  and  the  wording  of 
which  was  modified  by  his  Excellency  Count  Tornielli,  and  another  formula,1 
which  was  presented  during  the  discussion  by  the  British  delegation  and  was 
worded  as  follows: 

The  laying  by  a  belligerent  of  automatic  contact  mines  before  a  com- 
mercial port  of  its  adversary  is  not  authorized  except  when  there  is  anchored 
there  at  least  one  large  fighting  unit. 

This  last  formula  was  intended  to  reconcile  the  two  opinions,  but  it  was 
abandoned  as  soon  as  it  was  seen  that  it  could  not  gain  unanimity. 

2.  As  to  the  first  two  paragraphs  of  Article  4,  their  guiding  idea  is  that  in 
principle  the  attacking  party  must  have  the  same  rights  and  duties  that  the  one 
on  the  defense  has  as  to  the  places  where  it  is  permissible  to  lay  mines.  Equality 
in  weapons  must  here  also  be  preserved  in  principle. 

There  was  an  amendment 2  in  the  contrary  sense  presented  by  the  delega- 
[414]  tion  of  Spain  with  a  view  to  restrict  for  the  attack  the  use  of  automatic 
contact   mines   to  the  hostile   waters   where   the   other  party   exercised 
effective  power. 

In  support  of  this  proposal  the  eminently  defensive  nature  of  mines  was 
pointed  out,  and  the  necessity  of  avoiding  so  far  as  possible  all  confusion  on  the 
subject  of  responsibility  for  eventual  damage  caused  by  this  weapon  to  the  ship- 
ping of  neutrals.  To  this  suggestion  it  was  answered  that  it  seemed  going  too 
far  and  placing  too  great  a  restraint  upon  the  exigencies  of  belligerents. 

Naval  war  (said  his  Excellency  Vice  Admiral  Roell)  has  for  its  aim 
to  cause  the  greatest  possible  damage  to  the  hostile  ships  in  order  to  bring 
the  war  to  an  end  as  soon  as  possible. 

One  of  the  principal  means  is  to  obstruct  the  hostile  ships  in  their 
maneuvers,  for  example,  by  preventing  them  from  leaving  their  port  by  lay- 
ing mines  and  at  the  same  time  giving  more  liberty  of  movement  to  one's 
own  vessels.     If  we  limit  the  laying  of  mines  to  maritime  zones  where 

1  Annex  25. 
*  Annex  14. 
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effective  power  is  exercised  we  shall  certainly  injure  operations  of  an  offen- 
sive nature  on  the  theater  of  war,  but  this  will  be  going  beyond  the  Spanish 
proposal,  which  has  only  for  its  object  safeguarding  neutral  ships  without 
at  the  same  time  hindering  the  operations  of  the  belligerents. 

The  committee,  while  in  principle  favoring  the  point  of  view  of  equality  for 
the  two  belligerents,  consented  to  examine  the  possibility  of  finding  a  certain 
compromise  between  the  requirements  of  the  attack  and  the  interests  of  peaceful 
navigation.  Captain  Castiglia  said  that  it  is  fair  to  give  more  liberty  of  action 
to  the  country  wishing  to  defend  its  ports  and  its  coasts  with  mines,  assuming 
that  it  can  control  them  more  easily,  than  to  the  one  using  mines  in  the  waters  of 
its  adversary.  Besides  the  provision  of  paragraph  3  of  which  we  have  just 
spoken  and  which  already  lays  quite  a  serious  restriction  upon  the  attacking 
party,  another  would  be  added,  limiting  the  assailant  as  to  the  zone  in  which  he 
may  lay  mines  to  the  distance  of  three  miles :  an  exception  would  be  made  for 
naval  ports  and  for  ports  classed  with  naval  ports  by  reason  of  establishments 
located  there  (Article  3),  provided  said  establishments  belonged  to  the  State. 
Several  other  members  of  the  committee  favored  this  view,  and  the  restriction 
contained  in  paragraph  2  of  Article  4  obtained  six  votes  against  two,  and  nine 
abstentions. 

It  follows  from  this  provision  that  the  principle  of  equality  between  attack 
and  defense  finds  an  exception  with  regard  to  ports  that  are  not  naval  ports  but 
contain  establishments  of  naval  construction  or  graving-docks.  If  these  estab- 
lishments belong  to  the  State  the  limit  of  the  zone  is  carried  to  ten  miles  for  both 
belligerents ;  if  they  belong  to  individuals  it  is  only  the  zone  of  defense  that  is 
carried  to  ten  miles,  that  of  attack  reaching  only  three  miles,  with  the  excep- 
tion, of  course,  of  the  sphere  of  immediate  activity  of  the  belligerents,  which, 
conformably  to  Article  5,  has  no  fixed  limits.  It  may  be  recalled,  on  the  subject 
of  distinctions  to  be  made  between  attack  and  defense,  that  the  question  of 
knowing  whether  such  a  distinction  can  be  justified  has  received  the  attention 
of  writers  on  international  law.  Mr.  Nys  especially,  in  volume  3  of  his  treatise, 
declares  himself  in  favor  of  a  limitation  that  is  unequal  for  the  two  belligerents. 
"  Doubtless,"  says  the  illustrious  Belgian  writer,  "  the  littoral  sea  forms  a  part  of 
the  theater  of  war,  but  in  the  littoral  sea  the  State  attacking  has  none  of  the 
rights  of  the  adjacent  State;  it  cannot,  like  the  latter,  invoke  a  right  of 
[415]  sovereignty;  it  therefore  does  not  belong  to  it  to  exclude  neutrals  by  all 
means  that  it  deems  useful ;  it  must  adopt  such  conduct  towards  them  as 
is  permitted  by  the  law  of  war,  that  is  to  say,  blockade  by  means  of  ships." 

This  view  of  the  matter  did  not  prevail  in  the  Institute,  which  placed  the  two 
belligerents  on  a  footing  of  perfect  equality.  We  are  able  to  state  that  the  text 
drawn  up  by  the  committee  of  examination  follows  an  intermediate  line  between 
the  two  opinions  by  admitting  exceptions  to  the  principle  of  equality. 

Article  5 

Within  the  sphere  of  their  immediate  activity,  the  belligerents  have  likewise  a  right 
to  lay  anchored  automatic  contact  mines  outside  the  limits  fixed  in  Articles  2  to  4  of  the 
present  regulations. 

Mines  used  outside  the  limits  fixed  in  Articles  2  to  4  must  be  so  constructed  as  to 
become  harmless  within  two  hours  at  most  after  the  person  using  them  has  abandoned 
them. 
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At  the  beginning  of  the  discussion  in  the  subcommission  two  diametrically 
opposed  views  were  advanced.  The  British  delegation  aimed  at  excluding  all 
laying  of  anchored  mines  on  the  open  sea,  whilst  the  German  delegation  was  of 
opinion  that  there  could  be  no  prohibition  of  the  laying  of  such  mines  by  bel- 
ligerents in  the  theater  of  war — including  therein  the  high  sea — and  it  was 
explained  that  under  the  denomination  of  "  theater  of  war  "  should  be  included 
"  the  sea  area  upon  which  an  operation  of  war  is  taking  place  or  has  just  taken 
place,  or  upon  which  such  an  operation  may  take  place  in  consequence  of  the 
presence  or  the  approach  of  the  naval  forces  of  the  two  belligerents."  In  support 
of  the  first  view,  Captain  Ottley  referred  to  the  dangers  for  navigation  that  re- 
sult from  the  laying  of  anchored  mines  on  the  open  sea ;  these  mines  may  be  the 
cause  of  disasters  long  after  the  war ;  once  placed  they  are  no  longer  in  all  cir- 
cumstances under  the  effective  control  of  the  belligerent,  who  often  has  not 
time  to  remove  them,  and  even  if  he  has  the  time,  cannot  always  find  them.  The 
high  sea  will  thus  be  infested  in  a  manner  incompatible  with  the  rights  of  neutrals. 

On  the  other  hand,  Rear  Admiral  Siegel  emphasized  the  impossibility  of 
limiting  the  action  of  belligerents  by  assigning  to  them  an  absolutely  circum- 
scribed zone  within  which  the  laying  of  mines  will  be  permitted ;  in  the  course 
of  hostilities  such  a  limit  can  never  be  scrupulously  observed — therefore  it  is 
better  not  to  lay  down  provisions  which  will  not  be  applied  in  practice.  More- 
over, if  the  theater  of  war  may  legitimately  extend  beyond  the  coastal  waters 
of  the  two  parties,  it  will  be  necessary  to  permit  belligerents  to  make  use  of 
anchored  mines  for  military  purposes  wherever  strategy  requires  the  use  of  this 
weapon.  The  furthest  we  could  think  of  going  would  be  to  lay  an  obligation 
upon  belligerents  in  a  general  way  to  take  every  possible  precaution  to  safe- 
guard the  rights  of  neutrals ;  particularly  they  might  be  obligated  to  make  use 
of  only  such  mines  as  are  constructed  in  such  a  way  as  to  become  harmless  after 
a  more  or  less  limited  length  of  time — in  order  that  danger  from  them  may 
not  continue  long  after  the  war — or  to  indicate,  as  soon  as  military  necessity 
permits,  the  dangerous  regions. 

In  spite  of  the  agreement  which  was  easily  arrived  at  respecting  the  neces- 
sity of  imposing  such  measures  of  precaution  in  every  use  of  anchored  mines 
(Article  6),  the  question  of  principle  remained  in  controversy;  on  the  one 
[416]  hand  some  members  of  the  committee  insisted  upon  an  absolute  prohibi- 
tion of  the  laying  of  anchored  mines  on  the  open  sea,  whilst  on  the  other 
the  formula  of  "  the  theater  of  war  "  was  replaced  by  a  more  general  idea,  the 
delegation  of  Germany  having  suggested  *  that  the  laying  of  anchored  mines  be 
permitted  "  within  the  sphere  of  the  immediate  activity  of  the  belligerents."  A 
proposal 2  of  the  delegation  of  the  Netherlands  was  then  presented  as  a  com- 
promise measure.  His  Excellency  Vice  Admiral  Roell  proposed  to  permit  only 
I  controlled  anchored  contact  mines  on  the  open  sea  within  the  sphere  of  the  im- 
mediate hostilities  of  the  belligerents,  or  as  was  said  in  a  later  and  more  explicit  . 
rendering  of  this  same  idea,  mines  "  which  when  left  to  themselves  become  harm- 
less within  a  very  limited  length  of  time  (two  hours  at  the  most)."  It  is  only 
under  such  conditions  that  neutrals  could  be  safeguarded  effectively  without 
depriving  belligerents  of  an  indispensable  weapon.  If  this  condition  presents 
technical  difficulties,  it  was  said,  thev  would  appear  not  to  be  insurmountable, 
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and  once  the  obligation  is  laid  down  in  an  international  convention,  science  will 
not  be  slow  in  finding  means  to  meet  it  satisfactorily. 

But  the  intermediate  proposal  of  the  Netherlands  did  not  succeed  in  gaining 
unanimity.  Rear  Admiral  Sperry  observed  that  in  his  opinion  the  clause 
whereby  mines  should  be  constructed  "  in  such  a  way  as  to  become  harmless 
within  a  period  of  two  hours,  etc.,"  presents  "  a  technical  requirement  which  has 
never  been  realized  " ;  "  besides,"  said  he,  "  by  this  whole  stipulation  an  unac- 
ceptable restriction  would  be  imposed  upon  the  right  of  defending  places  such 
as  the  outer  entrances  of  ports,  bridges,  and  tunnels  situated  near  the  sea,  as  the 
ordinary  range  of  naval  artillery  exceeds  twelve  thousand  meters."  A  vote 
was  then  taken  upon  the  question  whether  in  principle  the  laying  of  anchored 
mines  should  be  permitted  outside  the  zones  indicated  in  Articles  2  to  4  in  the 
sphere  of  the  immediate  activity  of  the  belligerents ;  the  committee,  by  a  majority 
of  nine  votes  to  seven  and  one  abstention,  decided  for  the  affirmative,  some  of  the 
members  at  the  same  time  formally  declaring  that  they  intended  to  vote  for 
paragraph  1  of  Article  5  on  the  condition  that  the  restriction  proposed  by  the 
Netherland  delegation  should  be  added  thereto.  The  Netherland  addition  itself 
obtained  ten  votes  to  four  and  three  abstentions.  The  committee  thus  decided 
that  mines  could  be  placed  in  the  sphere  of  the  immediate  activity  of  belligerents, 
"  provided  that  these  mines  are  so  constructed  as  to  become  harmless  within  a 
period  of  two  hours  if  they  do  not  remain  under  surveillance." 

This  last  restriction  was  changed  once  more ;  in  accordance  with  an  observa- 
tion of  Captain  Ottley,  accepted  by  the  majority,  and  assuming  the  impossibility 
of  having  mines  constructed  so  as  to  become  harmless  of  themselves  at  the 
moment  they  are  abandoned,  it  was  necessary  to  state  that  the  obligation  imposed 
consists  in  making  use  of  mines  that  can  be  rendered  harmless  within  a  period 
of  two  hours  at  the  most,  counted  from  the  moment  when  these  mines  are 
abandoned.  Doubts  having  again  arisen  as  to  the  technical  possibility  of  realizing 
this  obligation,  the  committee  was  called  upon  to  vote  on  the  new  English  formula ; 
it  was  accepted  by  ten  votes  to  four,  with  two  abstentions. 

VII 

Although  an  agreement  could  not  be  reached  on  all  points  with  respect  to 
the  places  where  mines  may  be  placed  and  with  respect  to  the  conditions  of  the 
construction  of  mines,  there  existed,  on  the  other  hand,  from  the  beginning 
[417]  a  unanimous  wish  to  impose  upon  States  making  use  of  mines  very  strict 
obligations  as  to  the  precautions  to  be  taken  to  safeguard  peaceful  navi- 
gation in  the  greatest  possible  measure. 

These  are  the  precautions  contemplated  by  Articles  6  to  8  of  the  draft. 

Article  6 

When  anchored  automatic  contact  mines  are  used,  every  possible  precaution  must  be 
taken  for  the  safety  of  navigation. 

The  belligerents  undertake)  in  case  these  mines  should  cease  to  be  under  surveillance, 
to  notify  the  danger  zones,  as  soon  as  it  can  be  done,  by  a  notice  to  ship-owners,  com- 
municated also  to  the  Governments  through  the  diplomatic  channel,  and  to  do  their  utmost 
to  render  them  harmless  within  a  limited  time. 

The  original  proposals  *  of  the  British  delegation  as  well  as  the  amendments 
1  Annex  9. 
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to  those  proposals  presented  by  the  delegations  of   the   Netherlands  and  the 
United  States  of  America  ■  contain  provisions  along  the  same  line. 

In  a  general  way  (according  to  the  British  project)  the  necessary  pre- 
cautions shall  be  taken  to  safeguard  neutral  vessels  engaged  in  a  legitimate 
trade;  and  it  is  desirable  that  by  reason  of  the  very  measures  taken  in  the 
construction  of  automatic  submarine  contact  mines  these  engines  cease  to 
be  dangerous  at  the  end  of  a  suitable  period. 

The  same  provision  was  repeated  in  the  amendment  of  the  delegation  of 
the  Netherlands,  with  the  sole  difference  that  it  was  also  specified  that  "  the 
laying  of  mines  in  territorial  waters  should  be  published."  The  American  pro- 
posal, on  the  other  hand,  contented  itself  in  a  more  general  way  with  imposing 
the  obligation  to  take  "  the  precautions  desirable  for  the  security  of  neutrals." 

The  examination  of  these  formulas  was  referred  to  the  committee,  where 
a  proposal  of  the  delegation  of  Germany  2  was  presented  combining  these  dif- 
ferent provisions. 

Rear  Admiral  Siegel  stated  that  "  in  order  to  cooperate  in  the  work,  the 
purpose  of  which  was  to  defend  the  interests  of  neutrals  and  safeguard  the 
security  to  which  they  are  entitled  by  adopting  every  measure  that  might  seem 
practical  and  acceptable  from  a  military  point  of  view,"  he  proposed  the  fol- 
lowing formula: 

If  anchored  contact  mines  are  employed,  all  necessary  precautions  must 
be  taken  for  the  safety  of  legitimate  navigation. 

The  belligerents  undertake  especially,  in  case  these  mines  are  left  to 
themselves,  to  notify,  as  soon  as  possible,  the  danger  zones  to  the  public, 
or  to  render  them  harmless  within  a  limited  time,  so  that  a  peril  to  legiti- 
mate shipping  may,  as  far  as  possible,  be  removed. 

It  is  this  last  text  which  served  as  a  basis  for  the  discussion  of  the  com- 
mittee, and  which,  after  modification,  appears  in  the  project  submitted  to  the 
Commission.  At  first,  in  order  to  do  away  with  scruples  of  a  legal  nature  that 
had  been  expressed  concerning  the  possibility  of  restricting  the  precautions  to 
be  taken  to  legitimate  navigation,  this  last  qualification  was  omitted. 

Thereupon  a  substitution  was  made  in  paragraph  1  of  the  words  "  possible 
precautions "  for  the  words  "  necessary  precautions,"  in  accordance  with  an 
amendment  that  had  already  been  offered  in  the  subcommission  by  Captain 
Ivens  Ferraz  in  the  name  of  the  delegation  of  Portugal  and  taken  up  again 
in  the  committee  by  his  Excellency  Turkhan  Pasha.  This  change  does 
[418]  not  carry  any  essential  modification;  it  is  natural  that  the  necessary  pre- 
cautions be  taken  so  far  as  they  are  possible.  Nevertheless,  the  purpose 
of  the  proposed  amendment  was  manifestly  to  weaken  the  obligation  and 
to  emphasize  the  idea  that  it  lies  within  the  judgment  of  each  State  to  determine 
in  detail  the  measures  to  be  taken. 

The  committee  took  the  opposite  view,  and  by  a  majority  (twelve  votes 
for  and  four  votes  against)  decided  to  combine  the  two  obligations  contained  in 
the  second  paragraph  of  the  article  proposed  and  constituting,  according  to  the 
German  text,  an  alternative.  It  thus  changed  the  words  "  or  to  make  provi- 
sion "  into  "  and  to  make  provision,"  and  at  the  same  time  it  inserted,  in  order 
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to  remove  doubts  that  had  arisen  on  the  subject  of  the  technical  possibility 
of  having  mines  that  become  harmless  after  a  limited  length  of  time,  the  words 
"  so  far  as  possible."  The  last  phrase  in  paragraph  2  of  the  German  text  was 
omitted  as  being  already  contained  in  the  first  paragraph;  the  other  modifica- 
tions adopted  are  likewise  purely  of  form.  Finally,  it  was  specified  that  the 
dangerous  regions  shall  be  indicated  by  notice  given  to  shipping  through  pub- 
lications, and  communicated,  for  additional  security,  also  through  the  diplomatic 
channel;  but  this  last  addition  received  only  twelve  votes,  five  members  of  the 
committee  abstaining. 

In  spite  of  the  more  or  less  vague  character  of  the  different  obligations 
laid  down  in  Article  6,  there  was  agreement  as  to  their  efficacy,  assuming  that 
of  course  every  State  will  do  its  duty  in  observing  them  strictly,  especially  by 
giving  the  notifications  as  soon  as  possible  where  military  requirements  permit 
this  to  be  done.  As  to  the  conditions  of  construction  spoken  of  in  paragraph  2 
of  the  article  and  to  "  the  limited  lapse  of  time  "  there  provided,  although  there 
was  unanimity  in  the  view  that  it  was  for  the  State  laying  anchored  mines  to 
fix  this  period  in  order  that  these  mines  might  not  continue  to  be  dangerous 
long  after  the  end  of  hostilities,  there  was  a  long  discussion  on  the  possibility, 
from  the  technical  point  of  view,  of  meeting  these  obligations.  Captain  Ottley 
remarked  on  this  point  "  that  the  laws  of  electro-galvanic  action  between  two 
dissimilar  metals  when  submerged  afford  an  easy  and  economical  method  of 
altering  the  coverings  of  even  existing  mines  so  as  to  satisfy  the  condition  of 
Article  6;  it  would  be  sufficient  to  bore  a  hole  of  a  few  centimeters  in  the  cov- 
ering of  a  mine  and  to  close  the  hole  with  a  stopper  made  of  metal  such  as 
zinc.  By  changing  the  metallic  character  of  the  disk  and  changing  its  thickness, 
the  period  during  which  the  mine  will  stay  afloat  and  active  can  be  regulated; 
the  thinner  the  disk  is,  the  shorter  will  be  the  active  life  of  the  mine." 

These  statements  presented  by  the  British  delegation  in  one  of  the  last 
meetings  of  the  committee  met  with  no  objection  on  the  part  of  the  other 
technical  delegates  present;  nevertheless,  the  committee  thought  that  it  could 
not  accept  the  proposal,  renewed  by  the  British  delegation,  to  omit  the  words 
"  so  far  as  possible,"  which  had  been  adopted  previously. 

Article  7 

Any  neutral  State  which  lays  automatic  contact  mines  off  its  coasts  must  observe  the 
same  rules  and  take  the  same  precautions  as  are  imposed  on  belligerent  States  in  the  use 

of  similar  mines. 

However,    a   neutral    State    shall   not    anchor   mines   outside   the    limits    indicated    in 

Article  2. 

A  neutral  State  must  inform  ship-owners,  by  a  notice  issued  in  advance,  where  auto- 
matic contact  mines  will  be  anchored.  This  notice  shall  be  communicated  at  once  to  the 
Governments  through  the  diplomatic  channel. 

[419]  When  the  question  of  regulating  the  laying  of  mines  by  neutrals  again 
came  before  the  committee  of  examination,  the  discussion  on  this  sub- 
ject that  had  already  taken  place  in  the  subcommission  was  resumed.  Indeed, 
two  proposals  had  been  brought  before  the  subcommission  regarding  the 
rights  and  duties  of  neutrals  in  this  matter.  A  proposal  of  Brazil,1  pro- 
viding for  the  laying  by  neutrals  "  for  the  purpose  of  ensuring  respect  for  their 
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neutrality "  of  "  submarine  mines  exploding  under  the  action  of  an  impulse 
given  with  the  knowledge  of  the  authorities  of  a  State,"  and  a  broader  pro- 
posal of  the  Netherland  delegation,1  applying  to  neutrals  all  the  provisions  in 
the  original  British  project  for  the  laying  of  mines  by  belligerents  and  allowing 
neutrals  to  place  unforbidden  mines  in  their  territorial  waters  to  prevent  access 
to  their  coasts. 

The  fundamental  idea  contained  in  these  two  proposals  was  the  same;  the 
Brazilian  proposal  merely  placing  a  greater  restriction  as  to  area  upon  the  mines 
that  neutrals  could  use. 

His  Excellency  Vice  Admiral  Roell  called  the  attention  of  the  subcom- 
mission  to  the  necessity  of  regulating  this  subject  from  two  points  of  view ;  on 
the  one  hand  in  order  to  recognize  expressly  the  power  of  neutrals  to  lay  mines 
for  the  preservation  of  their  neutrality,  while  at  the  same  time  conforming  to 
the  duties  incumbent  upon  them  with  regard  to  the  two  belligerents,  and  on 
the  other  hand  in  order  to  impose  upon  them  with  respect  to  the  use  of  mines 
the  same  obligations  that  are  imposed  on  belligerents  in  the  interest  of  peaceful 
navigation.  Captain  Burlamaqui  explained  the  necessity  of  completing  the 
British  project  in  this  sense  as  it  appeared  to  deal  only  with  belligerents;  at  the 
same  time  he  urged  the  necessity  of  a  notification  by  neutrals,  general  or 
special  according  to  the  circumstances  of  the  moment,  of  the  regions  where 
they  had  placed  mines.  In  support  of  these  considerations  he  relied  upon  the 
decisions  reached  by  the  Institute  of  International  Law  in  its  session  at  Ghent 
and  the  opinions  of  several  well-known  writers  on  international  law ;  and  he 
concluded  in  favor  of  a  right  in  neutral  States  to  lay  mines  based  on  their 
fundamental  right  of  self-preservation. 

These  arguments  were  resumed  and  developed  at  length  in  the  committee 
by  the  naval  delegate  of  Brazil,  who  remarked  that  a  substantial  guaranty  of 
neutrality  would  have  as  a  consequence  the  localization  of  armed  conflicts 
between  nations,  and  would  contribute  to  their  more  speedy  termination,  an 
object  that  everybody  should  favor,  inasmuch  as  it  is  impossible  to  do  away 
entirely  with  war,  and  that  it  would  be  necessary  to  attempt  to  preserve  neu- 
trals as  much  as  possible  from  any  violation  of  their  neutrality  by  permitting 
them  also  to  use  for  this  purpose  in  their  own  waters  weapons  that  belligerents 
are  permitted  to  use  on  the  high  seas.  While  neutrals  have  the  right  not  to 
become  involved  in  any  way  in  the  hostilities,  they  have  heavy  responsibilities 
as  well  as  difficult  duties.  It  is  necessary  to  give  them  the  means  of  discharg- 
ing the  obligations  laid  upon  them  while  facilitating  their  friendly  attitude  with 
regard  to  the  two  belligerents ;  they  must  be  strong  in  order  to  be  respected  and 
in  order  to  be  able  to  remain  apart  from  the  consequences  of  the  conflict. 

The  discussion  took  place  upon  the  basis  of  a  text  offered  by  his  Excel- 
lency Mr.  Hagerup  in  the  following  terms : 

Every  neutral   State  which  places  automatic  submarine  contact  mines 
before  its  coast  must  observe  the  same  rules  and  take  the  same  precau- 
[420]  tions   as    are    imposed   upon   belligerent    States    in    the    use    of    similar 
mines. 

It  was  at  first  stated  that  the  meaning  of  this  proposal  was  identical  with 
that  of  the  one  presented  to  the  Commission  by  his  Excellency  Mr.  Tcharykow 
from  the  delegation  of  Russia  with  a  view  to  assimilate,  as  to  the  technical 
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considerations  to  be  observed,  the  use  of  mines  by  belligerents  and  by  neutrals.1 

But  it  was  asked  whether  the  assimilation  of  neutrals  to  belligerents  should 
also  extend  to  the  places  where  submarine  mines  could  be  anchored,  and  whether 
precautions  to  be  taken  by  neutrals  ought  not  to  be  stricter  and  more  definite 
than  those  provided  for  belligerents.  Rear  Admiral  Arago  stated  that  as  regards 
neutrals  it  should  be  enough  to  allow  them  to  lay  mines  only  within  the  three- 
mile  zone ;  they  should  also  be  obliged  to  give  navigators  a  previous  notice  of 
the  places  where  they  wished  to  lay  mines,  and  to  communicate  this  notice  at 
once  to  the  other  Governments ;  the  military  reasons,  said  he,  that  give  more 
latitude  to  belligerents  cannot  be  invoked  in  behalf  of  neutrals;  the  zone  of  ten 
miles  has  been  granted  belligerents  mainly  in  view  of  the  danger  of  having 
their  ports  bombarded  by  hostile  naval  forces ;  this  danger  does  not  exist  in 
the  case  of  neutrals.  The  latitude  granted  belligerents  as  to  notification  answers 
imperative  demands  of  warfare;  the  neutral  is  in  no  such  situation:  it  can 
always  notify,  and  it  ought  to  do  it  in  advance,  because  its  waters  are  deemed 
to  be  open  to  the  free  passage  of  peaceful  vessels. 

To  the  objections  based  on  the  right  of  neutrals  to  defend  places  to  the 
same  extent  as  belligerents  and  on  the  power  which  should  be  granted  neutrals 
to  prepare  themselves  eventually  for  war,  it  was  answered  that  neutrals  need 
not  defend  themselves,  but  need  only  defend  their  neutrality,  and  that  this  does 
not  imply  an  equality  of  rights  with  belligerents.  As  to  preparations  for  an 
eventual  war  it  would  be  evident  that  these  preparations  are  not  contemplated 
by  the  provisions  restricting  neutrals  in  laying  mines  to  a  zone  of  three  miles. 

For  these  reasons  "the  committee  took  the  view  that  there  should  be  a 
greater  restriction  upon  neutrals;  accordingly,  paragraphs  2  and  3  of  Article  7, 
which  were  drawn  up  by  the  president  of  the  committee,  received  a  majority 
of  votes,  to  wit,  paragraph  2  received  eleven  votes  against  four  and  two  absten- 
tions, and  paragraph  3  received  thirteen  votes  against  one  and  three  abstentions. 

The  naval  delegate  of  the  United  States  of  America  expressly  declared  that 
he  would  at  that  time  refrain  from  voting  on  this  article. 

Article  8 

At  the  end  of  the  war,  at  the  latest,  the  signatory  States  shall  be  obliged  to  do  all  in 
their  power  to  remove,  respectively,  the  mines  which  they  have  each  laid. 

As  regards  anchored  automatic  contact  mines  which  one  of  the  belligerents  may  have 
placed  along  the  coasts  of  the  other,  the  signatory  States  agree  to  notify  the  other  party 
of  their  location,  and  each  State  must  proceed  with  the  least  possible  delay  to  remove  the 
mines  in  its  own  waters. 

The  provisions  of  Article  8  complete  those  contained  in  Articles  6  and  7 
by  imposing  an  obligation  to  remove  after  the  close  of  the  war  the  mines  placed 

by  belligerents  or  by  neutrals.  Here  again  States  are  bound  to  do  "  all 
[421]   in  their  power"   to   conform   to  this   obligation.      This    formula,   which 

was  adopted  unanimously,  as  was  the  whole  of  Article  8,  does  not  carry 
with  it  any  danger  as  to  the  rigorous  application  of  the  obligation  assumed ; 
but  it  is  intended  to  avoid  eventualities  that  are  possible.  It  may  be,  as  was 
explained  by  Rear  Admiral  Sperry,  that  in  consequence  of  some  mischance  the 
charts  and  records  of  the  positions  of  mines  are  lost;  it  may  be  also  that  in 
some  rare  cases  the  anchored  mines  that  have  been  placed  cannot  be  found. 

1  See  supra. 
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The  restriction  laid  down  is  not  intended  to  release  the  State  from  the  serious 
duty  of  making  every  provision  for  the  need  stated  in  Article  8;  its  only  pur- 
pose is  to  take  into  account  cases  of  force  majeure  which  would  render  impos- 
sible a  strict  application  of  the  principle. 

The  provision  of  Article  8  has  its  origin  in  the  project  of  the  British  dele- 
gation ;  *  the  proposal  was  repeated  in  the  amendments  offered  by  the  delegation 
of  the  Netherlands  2  and  in  the  project  submitted  by  the  delegation  of  Germany.3 
In  the  British  proposition,  which  did  not  provide  for  laying  mines  outside  of 
coastal  waters,  the  question  was  naturally  only  of  mines  placed  within  these 
limits ;  the  Netherland  amendment,  starting  with  the  idea  of  a  regulation  of 
the  placing  of  mines  also  by  neutrals,  provided  likewise  the  same  obligation  for 
these  neutrals.  The  German  proposition  extended  the  obligation  to  mines 
placed  in  virtue  of  Article  5,  to  wit,  in  the  immediate  sphere  of  the  belligerents 
outside  of  the  limits  traced  in  Articles  2  to  4. 

.  The  committee,  a  majority  of  which  had  accepted  paragraph  1  of  Article  5, 
declared  in  favor  of  this  extension  of  the  obligation  to  be  laid  down;  we  do 
not  need  to  point  out  that  this  extension  of  the  obligation  to  mines  placed  in 
the  sphere  of  the  immediate  activity  of  the  belligerents  conformably  to  Article  5, 
paragraph  1,  would  become  useless  after  the  adoption  of  paragraph  2  of  that 
article  in  case  the  technical  conditions  imposed  in  the  said  paragraph  2  obtain 
general  consent. 

For  the  rest,  the  provisions  of  Article  8  explain  themselves;  it  is  natural 
that  recourse  be  had  to  a  mutual  notification  by  belligerents  of  the  mines  that 
each  of  them  has  placed  before  the  coasts  of  the  other,  in  order  to  allow  each 
State  to  make  search  only  in  its  own  waters;  any  other  solution  would  be  diffi- 
cult to  apply  at  the  moment  a  war  has  just  ended.  Moreover,  the  idea  that 
belligerents  should  remove  also  the  mines  that  each  of  them  has  placed  before 
the  coasts  of  the  other  has  been  done  away  with  in  view  of  the  dangers  of 
new  conflicts  that  might  ensue. 

It  will  belong  to  the  States  to  regulate  in  the  terms  of  peace  or  in  a  later 
stipulation  how  the  belligerents  shall  eventually  effect  the  exchange  of  mines 
belonging  to  each  other  that  have  been  recovered  in  their  waters. 

VIII 

Articles  9  and  10  form,  so  to  speak,  the  last  chapter  of  the  present  regula- 
tions; their  purpose  is  to  determine  the  duration  of  these  stipulations  and  to 
define  their  mode  of  application,  while  taking  into  account  practical  necessities 
resulting  from  the  putting  into  use  of  perfected  mines. 

Article  9 

The  signatory  States  which  do  not  at  present  own  perfected  mines  of  the  kind  con- 
[422]    templated  in  the  present  regulations,  and  which  consequently  could  not  at  present 

carry  out  the  rules  laid  down  in  Articles  1  and  6,  undertake  to  convert  the  materiel 
of  their  mines  as  soon  as  possible,  so  as  to  bring  them  into  conformity  with  the  foregoing 
requirements. 

Until  a  belligerent  has  become  supplied  with  mines  constructed  so  as  to  answer  to  the 
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conditions  of  Article  5,  paragraph  2,  he  is  forbidden  to  place  anchored  automatic  contact 
mines  outside  the  limits  fixed  in  Articles  2  to  4. 

It  is  forbidden  to  use  unanchored  automatic  contact  mines  which  do  not  answer  to 
the  condition  stipulated  in  Article  1,  paragraph  1,  one  year  after  the  present  Convention 
goes  into  force. 

Article  9  contains  transitory  provisions.  It  had  its  origin  in  a  proposal1 
filed  by  his  Excellency  Mr.  Tcharykow  for  the  Russian  delegation,  providing 
that  "  sufficient  time  shall  be  granted  Governments  to  put  perfected  mine 
equipment  into  use."  In  support  of  this  proposal  Captain  Behr  expressed 
doubts  respecting  the  existence  of  a  protective  apparatus  generally  adopted  or 
even  in  the  experimental  stage  and  susceptible  of  rendering  mines  harmless. 
Moreover,  said  he,  if  a  war  should  break  out  on  the  morrow  of  the  adoption 
of  a  project  prohibiting  certain  kinds  of  mines,  States  would  find  themselves 
deprived  of  a  very  important  means  of  defense.  It  would  therefore  seem 
proper  in  all  the  cases  indicated  to  give  Governments  the  necessary  time  to 
furnish  their  navies  with  the  new  apparatus  required  by  the  Convention.  The 
delegation  of  Great  Britain  did  not  oppose  this  view,  provided  that  the  time  be 
fixed  in  the  Convention. 

When  the  committee  of  examination  took  up  this  question  the  term  of 
three  years  was  at  first  proposed  as  being  sufficient,  but  it  was  objected  to  by 
several  members  of  the  committee.  Rear  Admiral  Shimamura  remarked  "  that 
the  adoption  of  such  a  period  of  time  would  result,  during  such  time,  in  all 
kinds  of  mines  being  made  use  of,  however  dangerous  they  were,  and  these 
not  only  in  territorial  waters,  but  even  within  the  immediate  sphere  of  the 
belligerents  on  the  high  seas,  which  would  create  great  dangers  for  neutral 
shipping.  Thus  the  result  obtained  after  these  long  deliberations  would  be 
sensibly  reduced. 

On  the  other  hand,  it  was  at  the  same  time  maintained  that  as  the  technical 
difficulties  vary  in  respect  to  the  different  conditions  laid  down  for  the  con- 
struction of  the  different  kinds  of  mines  provided  for  in  the  project,  it  would 
also  be  necessary  to  vary  the  periods  of  time  to  be  granted  Governments ;  espe- 
cially, a  period  of  eighteen  months  would  suffice  for  the  transformation  of  the 
mines  mentioned  in  paragraphs  1  and  3  of  Article  1.  However,  the  delegation 
of  Austria-Hungary  maintained  that  any  period  fixed  in  advance  would  be 
unacceptable  for  States  not  already  possessing  in  their  navies  certain  of  the 
perfected  apparatus  required  by  the  Convention.  Rear  Admiral  Haus  declared 
in  a  memorandum  read  in  the  committee  that — 

Especially  with  regard  to  the  mines  referred  to  in  paragraph  2  of 
Article  1,  the  Austro-Hungarian  navy  has  not  at  the  present  time  apparatus 
rendering  harmless  anchored  automatic  contact  mines  when  they  break 
loose  from  their  moorings.  In  order  to  conform  to  the  clause  in  question, 
the  Austro-Hungarian  navy  would  therefore  be  under  the  necessity  of  pro- 
ceeding to  a  transformation  in  its  mine  material,  and  for  this  transforma- 
tion no  period  fixed  in  advance  could  be  accepted,  as  a  measure  of  this 
kind  contains  independently  of  individual  volition  an  element  of  uncer- 
tainty that  is  inconsistent  with  entering  into  a  formal  engagement  that  per- 
haps could  not  be  fulfilled. 
[423]   In  every  improvement  in  technical  matters  the  time  when  one  may  reach 
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a  satisfactory  solution  of  a  problem  under  study  can  scarcely  be  indi- 
cated in  advance.  Even  if  the  scientific  principle  upon  which  the  invention 
to  be  made  rests  were  most  simple  from  a  theoretical  point  of  view,  obstacles 
absolutely  unforeseen  and  very  often  difficult  to  overcome  may  at  any 
turn  occur  to  prevent  the  practical  realization  of  the  idea. 

It  is  also  necessary  not  to  lose  sight  in  the  case  before  us  of  the  fact 
that  it  would  not  be  sufficient  to  construct  an  apparatus  of  perfect  action 
by  means  of  which  a  mine  on  breaking  from  its  moorings  would  be  auto- 
matically rendered  harmless ;  there  is  equally  the  problem,  and  this  seems 
to  me  to  be  of  no  less  importance,  of  giving  the  apparatus  in  question  such 
a  construction  that  the  other  mechanical  parts  of  the  mine  are  not  altered 
to  the  prejudice  of  its  military  value,  so  that  the  mine  remains  simple  and 
not  dangerous  to  handle  without  losing  its  effectiveness.  It  is  only  after 
having  tested  the  apparatus  to  be  constructed  from  different  points  of  view, 
which  in  all  probability  will  necessitate  a  series  of  lengthy  experiments, 
that  we  can  accomplish  the  change  in  the  material  of  mines  and  then  indi- 
cate approximately  the  time  in  which  this  operation  can  be  brought  to 
an  end. 

Now  if  in  existing  circumstances  we  were  to  fix  in  conventional  form 
a  period  running  from  now  on  for  the  adoption  of  perfected  mines,  and 
if  at  the  expiration  of  the  time  the  change  in  question  were  not  yet  executed 
by  one  of  the  contracting  Powers,  this  latter  would  find  itself  in  a  most 
embarrassing  situation.  For  it  would  be  obliged,  if  a  war  should  break  out 
in  the  interval,  either  to  renounce  the  use  of  mines  not  yet  converted  or 
to  fail  in  its  conventional  engagement.  Both  of  these  eventualities  must 
necessarily  be  obviated.  It  therefore  seems  to  us  that  if  we  take  seriously 
the  engagement  in  question,  we  cannot  accept  a  period  fixed  in  advance  in 
the  matter. 

In  accordance  with  these  ideas  the  delegation  of  Austria-Hungary  proposed 1 
to  omit  the  period  of  three  years  and  to  add  to  paragraph  2  of  Article  1  a  new 
provision  worded  as  follows: 

The  maritime  Powers  which  do  not  at  present  own  these  perfected 
mines,  and  which  consequently  could  not  at  present  be  a  party  to  this  pro- 
hibition, undertake  to  convert,  as  soon  as  possible,  the  materiel  of  their 
mines  so  as  to  bring  them  into  conformity  with  the  foregoing  condition. 

The  memorandum  of  the  Austro-Hungarian  delegation  concluded  with 
these  words: 

The  fact  that  the  conversion  of  mines  is  desirable  not  only  for 
humanitarian  reasons  but  also  in  the  very  interest  of  the  Powers,  offers  a 
sufficient  guaranty  that  the  undertaking  set  forth  in  the  above  proposal  will 
be  faithfully  carried  out.  In  this  way  the  humanitarian  aim  in  view  will 
be  attained  as  soon  as  the  means  are  provided.  To  do  otherwise  and  to 
accept  a  particular  period  measured  from  the  present  for  the  conversion 
of  mines  would  be,  in  the  opinion  of  the  delegation  of  Austria-Hungary, 
to  make  an  engagement  with  a  mental  reservation  which  evidently  would 
hardly  be  in  harmony  with  the  absolute  obligation  resulting  from  a  conven- 
tional stipulation. 

As  to  the  unanchored  mines  referred  to  in  the  first  paragraph  of 
Article  1,  the  delegation  of  Austria-Hungary  entirely  supports  the  observa- 
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tions  presented  on  this  subject  by  the  naval  delegate  of  Great  Britain,  and 
thinks  that  we  might  well  get  along  without  a  provision  analogous  to  that 

just  mentioned  or  of  any  other  provision  fixing  a  definite  time. 
[424]  As  to  the  provision  of  the  second  paragraph  of  Article  5,  the  delegation 

of  Austria-Hungary  has  no  proposal  to  make,  as  the  clause  in  question 
seems  to  it  unacceptable  in  principle. 

The  majority  of  the  committee  supported,  as  to  the  mines  referred  to 
in  paragraph  2  of  Article  1,  the  view  of  the  Austro-Hungarian  delegation, 
whose  proposal  relative  thereto  was  accepted  by  eight  votes  to  four,  with  five 
abstentions.  But  it  was  decided  that  the  same  provision  should  be  applied  to 
the  apparatus  mentioned  in  Article  6  in  order  that  the  mines  there  contemplated 
should  likewise  be  the  subject  of  an  engagement  by  the  Powers  to  furnish 
themselves  therewith  as  soon  as  possible.  Accordingly  it  was  necessary  to 
assign  to  this  provision  a  different  place  than  that  proposed  by  the  delegation 
of  Austria-Hungary;  it  was  thought  that  a  special  article  should  be  made  of  it 
to  be  placed  in  this  last  chapter. 

As  to  unanchored  automatic  contact  mines  it  seemed  equally  necessary  to 
fix  a  period  for  the  change  of  existing  material.  One  year,  counted  from  the 
coming  into  effect  of  the  Convention  to  be  concluded,  was  deemed  sufficient  by 
the  majority  of  the  committee  by  twelve  votes  against  five  abstentions ;  it  is  to 
these  considerations  that  the  present  form  of  paragraphs  1  and  3  of  Article  9 
is  due. 

There  remained  the  question  of  the  time  to  be  fixed  for  the  mines  men- 
tioned in  paragraph  2  of  Article  5.  For  this  a  British  proposal,1  offered  in 
agreement  with  the  delegation  of  Japan,  was  adopted  by  nine  votes  to  two  and 
six  abstentions  to  the  following  effect: 

Until  a  belligerent  is  provided  with  mines  constructed  so  as  to  fulfill 
the  condition  contained  in  the  second  paragraph  of  Article  5,  it  is  forbidden 
to  place  anchored  automatic  contact  mines  beyond  the  limits  fixed  by  Arti- 
cles 2  to  4. 

By  this  provision,  which  appears  as  paragraph  2  of  the  article  in  question, 
and  which  is  naturally  accepted  only  by  the  States  that  do  not  object  to  the 
admission  of  paragraph  2  of  Article  5,  while  avoiding  the  fixing  of  a  delay  for 
the  putting  into  use  of  mines  answering  the  requirements  of  paragraph  2  of 
Article  5,  there  is  introduced  an  indirect  sanction  by  forbidding  the  use  of  mines 
not  answering  the  conditions  laid  down  in  the  said  article  outside  of  the  limits 
established  by  Articles  2  to  4. 

Captain  Ottley,  in  support  of  his  proposal,  put  the  question,  whether 
mines  that  do  not  possess  safeguards  should  be  used  elsewhere  than  in  territorial 
waters  before  mines  fulfilling  these  conditions  are  available?  A  negative  answer 
should  be  given  this  question. 

The  opinion  (said  he)  that  international  law  permits  the  use  of  unper- 
fected  automatic  mines  everywhere  beyond  territorial  waters  where  the 
immediate  sphere  of  the  activity  of  belligerents  lies,  seems  rather  pessimistic. 
It  will  perhaps  be  more  exact  to  say  that  it  was  rather  the  lack  of  a  special 
law  on  this  subject  that  caused  the  unrestricted  use  of  mines  of  this  dan- 
gerous type  during  the  recent  war  in  the  Far  East. 
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The  deplorable  effects  of  such  use  with  respect  to  merchant  vessels  and 
neutrals  have  been  pointed  out  to  us  by  our  colleague  from  China.  The 
conscience  of  the  human  race  is  now  awakened,  and  it  has  become  our  abso- 
lute duty  to  take  such  measures  that  in  the  future  these  terrible  events  will 
never  be  repeated. 

Therefore  (concluded  he)  I  sincerely  beg  my  colleagues  to  insist  that 
[425]  in  the  future  mines  of  the  unperfected  kind  that  were  used  in  the  Far 
East  shall  never  be  allowed. 

Article  10 

The  stipulations  of  the  present  Convention  are  concluded  for  a  period  of  five  years 
from  the  date  on  which  the  present  Convention  takes  effect. 

The  signatory  Powers  express  the  hope  that  they  may  have  occasion  to  resume  con- 
sideration of  the  question  of  the  use  of  submarine  mines  before  the  expiration  of  the  period 
provided  in  the  foregoing  paragraph. 

This  article  may  be  passed  without  comment;  it  was  accepted  by  seven 
votes  against  five.  His  Excellency  Count  Tornielli,  with  a  view  to  facilitating 
a  revision  of  the  present  Convention,  especially  on  account  of  the  technical 
difficulties  which  on  several  occasions  have  come  up  in  the  course  of  the  dis- 
cussions in  the  committee,  proposed  that  the  Convention  be  concluded  for  a 
period  fixed  in  advance.  The  term  of  five  years  proposed  by  Rear  Admiral 
Siegel  was  accepted  after  some  hesitation  between  this  term  and  a  longer  term 
proposed  by  the  English  delegation,  and  after  the  rejection  of  a  proposal  of 
Rear  Admiral  Shimamura,  supported  by  Colonel  Ting  (by  seven  votes  to 
five),  fixing  the  duration  of  the  Convention  to  the  next  Conference.  It  is  to 
be  noted  that  Colonel  Ting  gave  notice  that  he  would  take  up  this  last  proposal 
again  before  the  Commission. 

The  vceu  contained  in  the  second  paragraph  completes  to  a  certain  degree 
the  provision  of  paragraph  1  by  urging  the  conclusion  of  a  new  agreement  to 
replace  the  present  Convention;  it  was  adopted  unanimously  on  the  motion  of 
Rear  Admiral  Siegel. 

IX 

Before  closing  this  report  it  is  necessary  to  speak  of  a  question  which  was 
debated  in  the  subcommission  and  in  the  committee  of  examination,  but  which 
did  not  result  in  the  insertion  of  an  express  provision  in  the  draft ;  to  wit,  the 
question  of  the  responsibility  that  might  arise  out  of  the  laying  of  automatic 
submarine  contact  mines. 

Here  again  we  find  a  proposal  on  the  part  of  the  delegation  of  the  Nether- 
lands,1 according  to  which  an  article  of  the  following  tenor  would  be  added  at 
the  end  of  the  regulations : 

The  loss  of  non-hostile  personnel  or  material  caused  by  the  placing  of 
mines  outside  of  notified  regions  must  be  compensated  for  by  the  Govern- 
ment that  laid  them. 

In  support  of  this  proposal,  his  Excellency,  Vice  Admiral  Roell  expressed 
the  wish  of  the  Netherland  delegation  to  cooperate  in  finding  a  formula  regu- 
lating the  indemnity  due  for  damage  caused  by  a  want  of  precaution  on  the 
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part  of  Governments.  Although  a  satisfactory  solution  was  very  difficult  to 
formulate,  he  nevertheless  believed  that  the  establishment  of  a  principle  setting 
forth  the  responsibility  would  be  indispensable. 

An  analogous  proposal  was  presented  by  the  delegation  of  Brazil *  as  an 
addition  to  its  amendment  on  the  laying  of  mines  by  neutrals;  Captain 
Burlamaqui  said  that  "  the  calculation  of  the  damage  should  be  made  in  an 
ordinary  suit;  in  case  of  disagreement  the  fixing  of  the  indemnity  should  rest 
with  the  Permanent  Court  of  Arbitration,  to  which  the  interested  States 
[426]  should  send  within  six  months  after  the  accident  all  documents  necessary 
for  the  defense  of  their  rights.  The  payment  of  the  indemnity  should 
take  place  three  months  after  the  Court  of  Arbitration  gives  judgment." 

The  general  principle  outlined  in  these  proposals  was  opposed  by  no  one ; 
it  was  recalled  that  the  Institute  of  International  Law,  in  its  session  at  Ghent, 
had  also  answered  the  question  in  this  sense.  "  A  violation  of  one  of  the  pre- 
ceding rules  "  (so  read  the  provisional  text  adopted  by  the  Institute)  "  entails 
responsibility  therefor  on  the  part  of  the  State  at  fault." 

But  on  the  other  hand  attention  was  drawn  to  the  practical  difficulties  in 
applying  the  general  rule  by  which,  according  to  the  expression  of  his  Excel- 
lency Count  Tornielli,  "  he  who  causes  damage  unjustifiably  should  make 
reparation  therefor."  It  would  be  decided  that  in  certain  regions  the  two  bel- 
ligerents might  lay  mines ;  which  of  the  two  would  pay  the  damages  if  unfor- 
tunately a  peaceful  ship  should  be  destroyed  in  a  region  where  the  two  bellig- 
erents had  made  use  of  submarine  mines?  And  how  could  it  be  proved  which 
State  was  at  fault? 

In  presence  of  these  objections,  his  Excellency  Vice  Admiral  Roell  pro- 
posed, in  order  to  ensure  a  wider  application  of  the  principle,  to  make  no  men- 
tion of  fault  in  the  placing  of  mines  and  to  extend  the  responsibility  even  to  a 
chance  case  and  without  there  being  any  infraction  of  the  adopted  rules  on  the 
part  of  the  State  that  has  made  use  of  them.  The  laying  of  mines  should  in 
itself  suffice  to  involve  the  responsibility  of  the  State  that  has  made  use  of  a 
weapon  so  dangerous  for  peaceful  navigation.  This  extension  of  the  principle 
could  not  secure  a  majority  vote;  it  was  rejected  by  five  votes  to  three,  with 
eight  abstentions;  several  among  the  naval  delegates  expressly  declared  that 
they  must  refrain  from  voting  upon  the  strictly  legal  question.  But  on  the  pro- 
posal of  his  Excellency  Mr.  van  den  Heuvel  it  was  decided  by  the  committee 
that  it  would  not  be  necessary  to  make  any  express  rule  respecting  the  question, 
inasmuch  as  the  general  principles  of  law  are  sufficient  to  solve  all  cases  that 
may  arise.  Indeed,  any  legitimate  mine-laying  could  not  involve  liability,  and 
there  would  be  no  reason  to  depart  in  this  matter  from  rules  that  are  applied 
to  the  other  operations  of  war.  If  there  is  a  question  of  damage  caused  by 
unlawful  use  in  contravention  of  adopted  rules,  the  general  principles  of  law 
equally  suffice  to  lay  the  responsibility  upon  the  State  at  fault.  The  question 
of  difficulties  in  proof  should  not  be  brought  into  the  discussion:  it  could  not 
in  any  way  lead  to  modifications  in  the  material  rules  of  law  to  be  applied. 
With  this  in  mind  the  committee  refrained  from  adding  any  provision  on  this 
subject. 

Such,  gentlemen,  is  the  project  of  the  regulations  we  have  the  honor  to 
submit  to  the  judgment  of  the  Commission:  it  represents  a  first  attempt  to 
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regulate  in  an  international  convention  this  difficult  and  relatively  new  subject. 
We  believe,  however,  that  if  it  is  adopted  by  all  States  in  its  essential  provisions 
and  applied  in  harmony  with  the  spirit  that  has  originated  it,  an  important  step 
forward  will  be  made  in  the  path  of  progress  and  civilization. 


[427] 

Annex  B 

DRAFT  REGULATIONS  CONCERNING  THE  LAYING  OF 
AUTOMATIC  SUBMARINE  CONTACT  MINES 

Article  1 

It  is  forbidden: 

1.  To  lay  unanchored  automatic  contact  mines  which  do  not  become  harm- 
less one  hour  at  most  after  the  person  who  laid  them  ceases  to  control  them; 

2.  To  lay  anchored  automatic  contact  mines  which  do  not  become  harm- 
less as  soon  as  they  have  broken  loose  from  their  moorings; 

3.  To  use  torpedoes  which  do  not  become  harmless  when  they  have  missed 
their  mark. 

Article  2 

It  is  forbidden  to  lay  anchored  automatic  contact  mines  beyond  a  distance 
of  three  nautical  miles  from  low-water  mark,  throughout  the  length  of  the 
coast-line,  as  well  as  along  the  islands  and  islets  adjacent  thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured 
starting  from  a  straight  line  drawn  across  the  bay  in  its  part  nearest  the 
entrance  at  the  first  point  where  the  opening  does  not  exceed  ten  miles  in  width. 

Article  3 

The  limit  for  the  laying  of  anchored  automatic  contact  mines  is  extended 
to  a  distance  of  ten  nautical  miles  off  military  ports  and  ports  where  there  are 
either  military  arsenals  or  establishments  of  naval  construction  or  repair. 

As  military  ports  are  considered  those  ports  which  have  been  decreed  as 
such  by  the  nation  to  which  they  belong. 

Article  4 

Off  the  coasts  and  ports  of  their  adversaries,  the  belligerents  may  lay 
anchored  automatic  contact  mines  within  the  limits  indicated  in  the  two  pre- 
ceding articles. 

However,  they  shall  not  exceed  the  limit  of  three  nautical  miles  off  ports 
which  are  not  military  ports,  unless  establishments  of  naval  construction  or 
repair  belonging  to  the  State  are  situated  therein. 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports  of 
the  enemy  with  the  sole  object  of  intercepting  commercial  shipping. 
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Article  5 

Within  the  sphere  of  their  immediate  activity,  the  belligerents  have  like- 
wise a  right  to  lay  anchored  automatic  contact  mines  outside  the  limits  fixed 
in  Articles  2  to  4  of  the  present  regulations. 

Mines  used  outside  the  limits  fixed  in  Articles  2  to  4  must  be  so  con- 
structed as  to  become  harmless  within  two  hours  at  most  after  the  person  using 
them  has  abandoned  them. 

[428]  Article  6 

When  anchored  automatic  contact  mines  are  used,  every  possible  precau- 
tion must  be  taken  for  the  safety  of  navigation. 

The  belligerents  undertake,  in  case  these  mines  should  cease  to  be  under 
surveillance,  to  notify  the  danger  zones,  as  soon  as  it  can  be  done,  by  a  notice 
to  ship-owners,  communicated  also  to  the  Governments  through  the  diplomatic 
channel,  and  to  do  their  utmost  to  render  them  harmless  within  a  limited  time. 

Article  7 

Any  neutral  State  which  lays  automatic  contact  mines  off  its  coasts  must 
observe  the  same  rules  and  take  the  same  precautions  as  are  imposed  on  bel- 
ligerent States  in  the  use  of  similar  mines. 

However,  a  neutral  State  shall  not  anchor  mines  outside  the  limits  indicated 
in  Article  2. 

A  neutral  State  must  inform  ship-owners,  by  a  notice  issued  in  advance, 
where  automatic  contact  mines  will  be  anchored.  This  notice  shall  be  com- 
municated at  once  to  the  Governments  through  the  diplomatic  channel. 

Article  8 

At  the  end  of  the  war,  at  the  latest,  the  signatory  States  shall  be  obliged 
to  do  all  in  their  power  to  remove,  respectively,  the  mines  which  they  have 
each  laid. 

As  regards  anchored  automatic  contact  mines  which  one  of  the  belligerents 
may  have  placed  along  the  coasts  of  the  other,  the  signatory  States  agree  to 
notify  the  other  party  of  their  location,  and  each  State  must  proceed  with  the 
least  possible  delay  to  remove  the  mines  in  its  own  waters. 

Article  9 

The  signatory  States  which  do  not  at  present  own  perfected  mines  of  the 
kind  contemplated  in  the  present  regulations,  and  which  consequently  could  not 
at  present  carry  out  the  rules  laid  down  in  Articles  1  and  6,  undertake  to  con- 
vert the  materiel  of  their  mines  as  soon  as  possible,  so  as  to  bring  them  into 
conformity  with  the  foregoing  requirements. 

Until  a  belligerent  has  become  supplied  with  mines  constructed  so  as  to 
answer  to  the  conditions  of  Article  5,  paragraph  2,  he  is  forbidden  to  place 
anchored  automatic  contact  mines  outside  the  limits  fixed  in  Articles  2  to  4. 

It  is  forbidden  to  use  unanchored  automatic  contact  mines  which  do  not 
answer  to  the  condition  stipulated  in  Article  1,  paragraph  1,  one  year  after  the 
present  Convention  goes  into  force. 
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Article  10 

The  stipulations  of  the  present  Convention  are  concluded  for  a  period  of 
five  years  from  the  date  on  which  the  present  Convention  takes  effect. 

The  signatory  Powers  express  the  hope  that  they  may  have  occasion  to 
resume  consideration  of  the  question  of  the  use  of  submarine  mines  six  months 
before  the  expiration  of  the  period  provided  in  the  foregoing  paragraph. 


[429] 

SIXTH  MEETING 

SEPTEMBER  19,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opened  at  2 :  30  o'clock. 

The  President  makes  the  following  address : 

Gentlemen  :  At  the  beginning  of  yesterday's  meeting  I  stated  to  you  the 
very  serious  interests  that  all  Governments  have  in  finding  common  bases  for 
the  regulation  of  the  questions  relating  to  the  laying  of  mines.  From  that 
point  of  view  the  results  of  our  last  meeting  were  certainly  not  satisfactory. 
Must  they  be  considered  as  final? 

I  thought  so  on  leaving  here  two  days  ago.  I  am  no  longer  authorized  to 
think  so  to-day  in  an  absolute  way,  as  I  find  before  me  a  new  proposal  of  the 
Netherlands  concerning  certain  localities  where  mines  should  be  permitted  to 
be  laid.  On  the  other  hand  one  of  our  most  learned  colleagues,  his  Excellency 
Mr.  Hammarskjold,  the  eminent  jurist  whom  Sweden  has  sent  us  and  who 
has  helped  us  on  so  many  occasions  to  find  the  necessary  solutions,  has  offered, 
I  am  told,  to  reconstruct  the  crumbling  edifice  from  the  foundation. 

As  for  myself,  gentlemen,  I  shall  put  all  the  good-will  possible  into  it,  and 
if  you  will  do  me  the  honor  to  second  my  efforts,  all  hope  of  reaching  a  satis- 
factory conclusion  will  not  appear  to  be  entirely  lost. 

When  our  last  meeting  adjourned,  Article  6  had  just  been  adopted.  We 
were  beginning  the  examination  of  Article  7.  His  Excellency  Sir  Ernest 
Satow,  at  that  moment  put  to  us  a  question  of  a  general  kind.  He  wished  to 
know  whether  the  Commission  was  in  favor  of  omitting  Articles  2  to  4,  that 
is  to  say,  all  the  rules  restricting  the  area  in  which  the  use  of  mines  will  be 
permitted.  Did  he  fear  that  the  votes  already  taken  by  the  Commission  could 
be  interpretated  in  the  sense  that  the  Conference  impliedly  admits  the  liberty 
of   laying   mines   everywhere  without  any   limitation? 

Our  reporter  thought,  with  a  certain  number  of  others  of  us,  that  the 
discussions  in  the  first  subcommission  as  well  as  those  held  in  the  committee 
of  examination  had  had  the  result  of  evolving  the  generally  accepted  opinion 
that,  while  it  is  permitted  to  employ  unanchored  mines  everywhere,  pro- 
[430]  vided  they  become  harmless  within  a  very  short  time,  for  anchored 
mines,  on  the  contrary,  limitations  are  necessary  as  to  area,  that  is  to 
say,  rules  should  be  established  concerning  the  places  where  it  is  permissible 
to  lay  these  machines. 

The  opinion  expressed  on  this  subject  by  our  reporter  and  shared  by  sev- 
eral among  us  was  based  also  on  the  tenor  of  the  proposals  that  the  subcom- 
mission at  first  and  later  the  committee  had  to  examine. 

You  have  perhaps  no  clear  recollection  of  these  proposals.    But  they  never- 

432 
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theless  exist  among  our  records.  Italy,1  Japan  *  and  Russia3  are  the  only 
Powers  which  in  their  proposals  dealt  only  with  the  conditions  under  which 
mines  should  be  constructed  in  order  that  they  may  be  permitted. 

Great  Britain,  in  its  first  proposal  *  and  in  some  amendments  and  later 
proposals,  the  Netherlands  in  several  amendments,5  Spain 6  and  the  United 
States  7  have  all  showed  us  their  anxiety  to  regulate  the  laying  of  mines  as 
regards  the  area  where  they  may  be  used. 

Germany,  under  the  form  of  two  amendments  to  the  British  proposal, 
brought  before  the  subcommission  at  first,  and  later  the  committee,  proposals 
with  reference  to  the  localities  of  mines.  Other  proposals  that  were  printed  or 
written  and  distributed  to  the  members  of  the  committee  came  to  us  also  from 
the  British,  Japanese  and  Netherland  delegations.  All  these  proposals  and 
these  amendments  were  tangled  together  when  the  progress  of  the  work  of  the 
committee  was  made  easier  by  the  summary  of  the  proposals  originating  in  dif- 
ferent countries  which  the  German  delegation  has  had  distributed  among  us  and 
which  is  entitled  "  Proposal  of  the  delegation  of  Germany."  8 

In  this  proposal  are  formulated,  under  Nos.  I  to  VI,  the  proposals  of  the 
different  countries  which  were  accepted  by  our  colleagues  from  Germany.  I 
have  this  print  before  me.  Perhaps  you  will  wish  to  have  it  read.  In  the  com- 
mittee it  enabled  us  to  get  our  bearings.  It  will  probably  furnish  you  with 
some  suggestions. 

I 

United  States,  Japan,  Germany 

The  laying  of  automatic  contact  mines  is  permitted  to  belligerents  only  in 
their  territorial  waters  and  those  of  their  adversaries,  and  in  the  area  of  the 
immediate  activity  of  the  belligerents. 

II 

Japan 

Unanchored  automatic  contact  mines  are  forbidden  with  the  exception  of 
those  constructed  in  such  a  way  as  to  become  harmless  after  a  limited  time,  so 
as  to  offer  no  danger  to  neutral  vessels. 

Ill 

United  States 

Anchored  automatic  contact  mines  which  do  not  become  innocuous  on  get- 
ting adrift  are  prohibited, 

1  Annex  10. 

*  Annex  11. 
•Annex  18. 

*  Annex  9. 

'  Annex  12. 

*  Annex  14. 

*  Annex  17. 

*  Annex  23. 
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[431]  IV 

United  States,  Netherlands,  Germany 

If  anchored  contact  mines  are  employed,  all  necessary  precautions  must  be 
taken  for  the  safety  of  legitimate  navigation. 

The  belligerents  undertake  especially  in  case  these  mines  are  left  to  them- 
selves, to  notify  as  soon  as  possible  the  danger  zones  to  the  public,  or  to  render 
them  harmless  within  a  limited  time,  so  that  a  peril  to  legitimate  shipping  may,  as 
far  as  possible,  be  removed. 

V 

Russia 

A  sufficient  delay  will  be  accorded  the  Governments  in  which  to  put  into 
use  the  apparatus  of  perfected  mines. 

VI 

England 

At  the  latest,  at  the  end  of  the  war  each  belligerent  removes  the  mines 
placed  outside  its  territorial  waters.  Moreover,  belligerents  mutually  communi- 
cate the  necessary  information  as  to  the  placing  of  the  automatic  mines  that 
each  has  laid  along  the  coasts  of  the  other,  and  each  belligerent  or  neutral  must 
proceed  as  soon  as  possible  to  the  removal  of  the  mines  found  in  its  waters. 

As  you  know,  no  minutes  were  kept  of  the  meetings  of  your  committee 
of  examination.  This  was  decided  on  in  order  to  facilitate  the  rapid  exchange 
of  views  which  sometimes  takes  on  the  character  of  simple  conversations.  But 
the  proposals  that  have  been  printed  and  distributed  remain,  and  if  I  permit 
myself  to  remind  you  of  them,  without  gainsaying  the  full  and  complete  right 
that  each  one  of  us  preserves  of  modifying  and  even  of  completely  changing 
his  way  of  thinking  during  the  course  of  the  debates  and  even  afterwards,  as 
the  votes  have  only  a  provisional  character,  it  is  because  your  president  has  the 
duty  to  justify  by  the  explanations  that  he  gives  you,  the  work  of  the  com- 
mittee first  and  then  that  of  your  president  himself  who  has  laid  before  you 
the  result  of  serious  and  conscientious  work. 

Perhaps,  gentlemen,  in  comparing  the  proposal  that  the  delegation  of  Ger- 
many has  handed  the  committee  with  the  draft  regulations  that  the  latter  has 
submitted  to  you,  you  might  be  inclined  to  suppose  that  some  misunderstandings 
have  crept  into  the  discussions  of  the  preceding  meeting.  If  that  is  so,  do 
you  think  that  there  is  still  time  to  get  rid  of  them? 

Your  president  is  ready  to  follow  the  directions  that  the  committee  wishes 
to  give  him.  But,  in  the  absence  of  other  indications,  and  unless  the  British 
delegation  tells  us  that  it  does  not  insist  upon  the  motion  it  made  at  the  close 
of  the  meeting  of  the  day  before  yesterday,  I  cannot  do  less  than  ask  the  Com- 
mission its  views  on  a  question  that  I  shall  put  as  follows :  Does  the  Commission 
wish  that  the  laying  of  mines  be  subjected  to  any  restriction  as  regards  the 

area  where  they  may  be  placed? 
[432]   It  will  necessarily  depend  upon  the  answer  given  to  this  question  whether 
we  can  resume  the  discussion  on  other  proposals  concerning  the  area 
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where  the  use  of  mines  should  be  authorized,  or,  indeed,  whether  we  are  forced 
to  abandon  this  subject  of  discussion  definitively. 

As  to  myself  I  see  only  this  one  way  of  putting  the  question.  But  if  other 
opinions  exist,  the  floor  is  given  to  those  who  wish  to  express  them. 

His  Excellency  Mr.  Hammarskjold  makes  the  following  declaration : 

As  you  know,  the  votes  of  the  day  before  yesterday  on  Articles  2  to  4 
had  results  that  were  not  very  decisive.  In  these  circumstances  it  is  very 
natural  to  ask  ourselves  whether  these  articles  containing  absolute  prohibitions 
as  to  the  locality  of  anchored  mines  can  be  usefully  preserved,  or  if,  on  the 
contrary,  we  must  resign  ourselves  to  omitting  them  and  leaving  wholly  aside 
the  question  of  the  limitation  of  the  area  where  mines  can  be  used.  However, 
between  these  two  opposite  solutions,  there  is  a  middle  path  which  consists  in 
preserving  these  articles  no  longer  as  absolute  prescriptions,  but  as  conditional 
provisions.  It  has  seemed  well  to  me,  as  a  compromise  measure,  to  submit  this 
intermediate  solution  to  the  examination  of  the  Commission. 

Along  this  line  of  thought  I  have  conceived  the  following  plan: 

Combine  Articles  2  to  4,  with  the  exception  of  the  last  paragraph  of  Article 
4,  which  would  form  a  separate  article,  into  one  article;  and  then  commence 
this  article  with  the  following  clause:  "Except  in  the  case  of  an  imperious 
military  necessity,  the  contracting  Powers  engage  to  observe  the  following  rules 
as  to  the  laying  of  anchored  automatic  contact  mines  " : 

It  is  true  of  course  that  the  changing  of  the  three  articles  adopted  the  day 
before  yesterday  into  paragraphs  of  the  new  Article  2  might  render  necessary 
some  slight  modifications,  especially  in  form,  of  these  articles.  But  in  my 
opinion  that  is  a  secondary  question.  We  must  first  know  whether  the  Com- 
mission wishes  to  accept  the  compromise  principle  of  laying  down  conditional 
and  elastic  rules  on  the  subject  of  the  laying  of  mines. 

Indeed,  it  does  not  seem  impossible  to  reconcile  the  different  opinions. 
The  delegations  that  have  made  proposals  or  have  voted  in  favor  of  an  area 
limitation  in  the  use  of  mines  could  tell  themselves  that,  if  it  is  impossible  to 
reach  an  international  understanding  on  absolute  rules,  it  will  nevertheless  be 
worth  something  to  be  able  to  give  utterance  to  the  principle  that  the  use  of 
mines  is  limited  to  certain  regions  even  though  exceptional  cases  are  admitted 
when  the  rule  loses  its  obligatory  force.  On  the  other  hand,  the  delegations 
that  have  combated  or  are  now  combating  this  very  principle,  take  their  stand  on 
the  consideration  that  cases  may  arise  when  in  the  supreme  interest  of  national 
defense  a  military  commander  could  not  renounce  the  use  of  mines  wherever 
he  may  be ;  that  consequently  rules  which  cannot  always  be  respected  must  not 
be  laid  down.  Now,  this  consideration  does  not  apply  to  the  plan  that  I  propose 
and  which  suspends  the  restricting  rules  in  the  case  in  question.  The  liberty 
of  action  of  military  commanders  would  not  be  hampered  by  provisions  that 
remind  them  of  the  duty  recognized  by  all,  that  of  not  employing,  unless  neces- 
sary, these  engines  which  are  so  dangerous  for  peaceable  navigation.  It  even 
seems  that  the  essential  idea  that  has  inspired  the  proposals  establishing  excep- 
tions for  theaters  of  war  or  for  the  immediate  neighborhood  of  hostilities  is 
no  more  than  this :  it  is  necessary  to  admit  exceptions  for  exceptional  cases, 
and  it  is  necessary  not  to  tie  the  hands  of  combatants  in  an  absolute  manner 

when  they  are  responsible  for  the  success  of  military  operations. 
\433]   I  admit  that  the  intermediate  plan  proposed  by  myself  constitutes  only 
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a  modest  advance,  but  in  any  case  it  is  an  advance,  one  step  forward  in  the 
direction  whither,  as  I  am  convinced,  we  all  desire  to  march. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  British  delegation  in 
the  last  meeting  opposed  the  adoption  of  Article  5  of  the  draft,  for  the  purpose 
of  assuring  protection  to  the  commerce  of  neutrals  and  of  preventing  the 
disasters  that  took  place  in  the  Far  East  on  the  occasion  of  the  last  war  from 
being  repeated  in  Europe.  The  British  delegation  thinks  it  necessary  that  the 
Conference  should  not  separate  before  concluding  an  agreement  regarding  the 
laying  of  mines.  If  this  agreement  is  not  to  be  reached,  the  different  delega- 
tions will  not  be  able  to  support  their  responsibility  before  public  opinion.  It 
is  for  this  reason  that  the  British  delegation  rallies  to  the  intermediate  and 
conditional  proposal  that  has  been  made  to  the  Commission  by  his  Excellency 
the  first  delegate  of  Sweden. 

The  President,  after  observing  that  the  acceptance  of  the  Swedish  proposal 
implies  the  limitation  of  the  use  of  mines  as  regards  area  and  that  the  pro- 
posal in  question,  if  adopted,  would  be  substituted  for  Articles  2  to  4  as  drawn 
by  the  committee,  reads  the  proposal  made  by  his  Excellency  Mr.  Ham- 
marskjold.     It  is  thus  worded : 

Except  in  the  case  of  an  imperious  military  necessity,  the  contracting 
Powers  agree  to  observe  the  following  rules  as  to  the  place  of  anchored 
automatic  contact  mines: 

1.  It  is  forbidden  to  lay  anchored  automatic  contact  mines  beyond  a 
distance  of  three  nautical  miles  from  low-water  mark,  throughout  the 
length  of  the  coast-line,  as  well  as  along  the  islands  and  islets  adjacent 
thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured 
starting  from  a  straight  line  drawn  across  the  bay  in  its  part  nearest  the 
entrance  at  the  first  point  where  the  opening  does  not  exceed  ten  miles  in 
width. 

2.  The  limit  for  the  laying  of  anchored  automatic  mines  is  extended 
to  a  distance  of  ten  nautical  miles  off  military  ports  and  ports  where  there 
are  either  military  arsenals  or  establishments  of  naval  construction  or 
repair. 

As  military  ports  are  considered  those  ports  which  have  been  decreed 
as  such  by  the  nation  to  which  they  belong. 

3.  Off  the  coasts  and  ports  of  their  adversaries,  the  belligerents  may 
lay  anchored  automatic  contact  mines  within  the  limits  indicated  in  the 
two  preceding  articles. 

However,  they  shall  not  exceed  the  limit  of  three  nautical  miles  off  ports 
which  are  not  military  ports,  unless  establishments  of  naval  construction 
or  repair  belonging  to  the  State  are  situated  therein. 

His  Excellency  Mr.  Hammarskjold  observes  that  the  essential  part  of  his 
amendment  is  in  the  preamble.  He  does  not  insist  on  the  wording  of  the  three 
articles,  the  examination  of  which  could  be  adjourned  until  after  the  acceptance 
of  the  general  principle. 

The  President  opens  the  discussion  on  the  Swedish  proposal,  which  would 
constitute  new  Article  2  of  the  project. 
[434]  His  Excellency  Rechid  Bey  asks  whether  they  are  going  to  vote  on  the 
amendment  as  a  whole  or  first  on  the  preamble  and  then  on  the  para- 
graphs.     The    Ottoman   delegation    would   propose    having   the   provisions   of 
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Article  3  of  the  project  extend  to  ports  whose  entrance  is  defended  by  forts 
and  fortifications. 

The  President  thinks  that  it  is  best  to  vote  separately  on  each  paragraph; 
meanwhile  he  takes  note  of  the  declaration  of  his  Excellency  Rechid  Bey, 
which  will  be  recorded  in  the  minutes. 

His  Excellency  Mr.  Leon  Bourgeois  suggests  that  it  appears  to  him  neces- 
sary to  have  a  division  in  the  voting. 

The  very  principle  of  the  Swedish  amendment  being  contained  in  the  pre- 
amble, it  is  upon  this  principle  that  the  Commission  should  at  the  outset  pro- 
nounce itself. 

His  Excellency  Mr.  Hammarskjold  expresses  the  same  opinion  and  asks 
the  Commission  to  indicate  whether  or  not  it  accepts  the  conditional  plan  of 
his  proposal. 

The  President  agrees  with  his  Excellency  Mr.  Hammarskjold  and  to  the 
request  of  his  Excellency  Leon  Bourgeois.    He  puts  the  preamble  to  vote. 

His  Excellency  Baron  Marschall  von  Bieberstein  asks  for  explanations  of 
the  vote  about  to  be  taken.  How  could  they  express  themselves  concerning 
the  preamble  that  makes  allusion  to  certain  prescriptions  unless  those  prescrip- 
tions have  been  taken  into  consideration? 

His  Excellency  Mr.  Hammarskjold  explains  the  compromise  character  of 
the  solution  proposed.  Everybody  knows  the  provisions  of  Articles  2  to  4  of 
the  draft ;  the  vote  on  the  preamble  is  simply  intended  to  put  the  question 
whether  or  not  it  is  desired  to  keep  these  rules  while  making  them  conditional. 
His  Excellency  Mr.  Hagerup  desires  that  the  effect  of  the  vote  about  to  be 
taken  be  made  clear.  Is  it  wished  to  accept  a  conditional  limitation  based  on 
military  exigencies  ?  That  is  the  question.  His  adhesion  to  the  Swedish  amend- 
ment, says  he,  will  have  only  a  subsidiary  bearing,  being  given  the  favorable 
vote  on  Articles  2  to  4  of  the  project  which  was  given  last  Tuesday. 

The  President  explains  that  if  he  put  the  whole  of  the  Swedish  amendment 
before  the  meeting  at  once  it  is  because  he  had  thought  that  the  preamble  was 
inseparable  from  the  articles.  Sections  1,  2,  and  3  of  the  Swedish  amendment 
contain,  it  is  true,  the  same  provisions  as  Articles  2,  3,  and  4  of  the  draft;  but 
while  these  provisions  have  an  absolute  character  in  the  latter,  they  take  a  con- 
ditional character  in  the  Swedish  proposals  submitted  to  the  Commission. 
Does  the  Commission  wish  to  place  absolute  limitations  or  conditional  limita- 
tions on  the  use  of  anchored  automatic  contact  mines?  This  is  the  meaning  of 
the  vote  about  to  be  taken. 

His  Excellency  Baron  Marschall  von  Bieberstein  recalls  that  in  the  meet- 
ing of  the  17th  instant  the  German  delegation  voted  against  Articles  2,  3,  and  4. 
I  To-day  its  vote  will  likewise  be  against  the  Swedish  proposal  because  it  does 
not  admit  any  restriction  either  absolute  or  conditional. 
His  Excellency  Mr.  Merey  von  Kapos-Mere  speaks  as  follows: 
The  spirit  of  friendly  agreement  is  too  universal  among  us  not  to  make  us 
applaud  every  proposal  advanced  for  the  sake  of  reconciliation.    We  there- 
[435]    fore  can  only  thank  the  first  delegate  of  Sweden  for  the  proposal  that  he 
has  just  offered.    Nevertheless  I  question  whether  this  proposal  is  adapted 
to  win  our  votes.     The  preamble,  as   I   understand  it,  establishes  an   excep- 
tion, to  wit,  that  of  an  imperious  military  necessity.     Now,  in  my  opinion,  no 
State,  no  navy  will  make  use  of  mines — of  those  engines  that  are  dangerous 
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not  only  for  the  adversary  but  also  for  neutral  navigation  and  even  for  him 
who  makes  use  of  them — unless  in  case  of  an  imperious  military  necessity. 
Consequently  I  do  not  well  see,  for  my  part,  the  difference  between  Articles 
2,  3,  and  4  of  the  regulations  and  the  proposal  of  his  Excellency  Mr.  Ham- 
marskjold,  for  what  in  the  latter  seems  to  be  an  exception  would  in  reality  be 
the  rule.  It  is  only  to  give  the  reason  for  my  negative  vote  that  I  have  per- 
mitted myself  to  take  the  floor. 

As  no  one  else  desired  to  speak,  the  general  discussion  was  closed.  A  vote 
was  then  taken  upon  the  preamble  of  the  Swedish  proposal  which  was  rejected 
by  13  nays  against  9  yeas,  with  16  abstentions ;  there  were  6  absent. 

Yeas:  Spain,  France,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands, 
Portugal  and  Sweden. 

Nays:  Germany,  United  States  of  America,  Austria-Hungary,  Brazil,  Chile, 
China,  Cuba,  Ecuador,  Greece,  Montenegro,  Roumania,  Russia  and  Serbia. 

Not  voting:  Argentine  Republic,  Belgium,  Bulgaria,  Colombia,  Denmark, 
Dominican  Republic,  Haiti,  Mexico,  Panama,  Paraguay,  Persia,  Salvador,  Siam, 
Switzerland,  Turkey,  Venezuela. 

Absent:  Bolivia,  Guatemala,  Luxemburg,  Nicaragua,  Peru  and  Uruguay. 

The  President,  after  stating  that  the  principle  of  the  Swedish  proposal  has 
not  been  accepted  by  the  Commission  and  that  consequently  there  was  no  rea- 
son for  continuing  the  debate,  returns  to  the  examination  of  the  draft  as  it  was 
drawn  up  by  the  committee. 

His  Excellency  Vice  Admiral  Jonkheer  Roell,  having  declared  that  he  would 
later  take  the  floor  to  explain  the  meaning  of  the  amendment  he  filed  in  the  name 
of  the  delegation  of  the  Netherlands,  the  President  opens  the  discussion  on  Ar- 
ticle 7  of  the  draft,1  which  he  reads.  The  first  paragraph  of  this  article  is  adopted 
without  discussion. 

The  President  remarks  that  the  second  paragraph  of  this  article  no  longer 
has  any  reason  for  existing  since  it  only  refers  to  Article  2  of  the  draft,  which 
has  not  been  adopted  by  the  Commission. 

His  Excellency  Sir  Ernest  Satow  asks  the  first  delegate  of  Norway  whether 
he  holds  to  the  suggestion  he  made  in  the  meeting  of  September  17.  His  Excel- 
lency Mr.  Hagerup  had  then  suggested,  in  case  Articles  2  to  4  were  omitted, 
the  adoption  of  the  following  wording :  "  A  neutral  State  cannot  anchor  mines 
outside  of  territorial  waters." 

His  Excellency  Mr.  Hagerup  explains  that  his  suggestion  was  made  with  a 
view  to  secure  the  adhesion  of  the  delegation  of  Russia,  as  the  latter  had  de- 
clared that  it  would  accept  the  three  paragraphs  of  Article  7,  with  the  exception 

of  the  wording  of  the  second  line  of  the  second  paragraph. 
[436J  His  Excellency  Mr.  Tcharykow,  referring  to  the  declaration  made  in 
the  meeting  of  September  17,  declares  that  the  delegation  of  Russia  will 
vote  for  the  second  paragraph  of  Article  7,  provided  the  wording  is  modified.  He 
thinks  it  wise  to  retain  the  paragraph  in  question  but  he  requests  that  a  more 
exact  statement  be  adopted. 

He  cannot  accept  the  expression  "  territorial  waters  "  as  this  term  cannot 
be  defined ;  he  would  consequently  prefer  the  formula  of  "  three  marine  miles  " 
contained  in  Article  2. 

Mr.  Vedel  declares  that  it  appears  to  the  Danish  delegation  that  there  is 

1  See  annex  B  to  the  minutes  of  the  fifth  meeting. 
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scarcely  any  need  of  fixing  conventional  rules  for  the  placing  of  mines  by  neu- 
trals, if  provisions  of  that  nature  are  not  adopted  for  belligerents.  He  proposes 
that  paragraph  2  of  Article  7  of  the  draft  be  stricken  out. 

His  Excellency  Mr.  Hagerup  thinks  that  if  a  fixed  limit  is  desired,  it  is 
necessary  to  accept  the  second  paragraph  of  Article  7.  The  limitation  proposed 
by  Mr.  Tcharykow  does  not  include  bays,  and  that  is  the  reason  that  he  had 
proposed  the  formula  of  territorial  waters.  But  if  agreement  cannot  be  had  on 
this  subject,  he  does  not,  for  his  part,  see  any  disadvantage  in  dropping  para- 
graph 2  of  Article  7. 

His  Excellency  Mr.  Tcharykow  says  that  in  view  of  the  declarations  made 
by  the  delegations  of  Denmark  and  Norway  he  will  not  insist  upon  keeping  the 
said  paragraph. 

His  Excellency  Sir  Ernest  Satow  asks  for  the  vote  on  the  second  paragraph 
and  declares  that  the  British  delegation  will  vote  to  retain  it. 

A  vote  is  then  taken  on  the  omission  of  paragraph  2  of  Article  7,  which 
is  adopted  by  17  yeas  to  15  nays;  there  are  5  not  voting  and  7  absent. 

Yeas:  United  States  of  America,  Argentine  Republic,  Belgium,  Bulgaria, 
China,  Colombia,  Cuba,  Denmark,  Ecuador,  Spain,  France,  Greece,  Haiti, 
Mexico,  Panama,  Paraguay,  Sweden. 

Nays:  Germany,  Austria-Hungary,  Brazil,  Chile,  Dominican  Republic,  Great 
Britain,  Italy,  Japan,  Montenegro,  the  Netherlands,  Persia,  Portugal,  Roumania, 
Russia,  Servia. 

Not  voting:  Norway,  Siam,  Switzerland,  Turkey,  Venezuela. 

Absent:  Bolivia,  Guatemala,  Luxemburg,  Nicaragua,  Peru,  Salvador,  Uru- 
guay. 

The  President  after  having  announced  the  result  of  the  vote,  states  that  the 
paragraph  has  been  rejected ;  there  is  no  reason  to  seek  a  new  wording.  He 
passes  to  the  third  paragraph  of  Article  7,  which  is  adopted  without  discussion. 

He  reads  Article  8,1  which  is  also  adopted  without  discussion,  and  passes 
to  Article  9. 

Article  9 

The  signatory  States  which  do  not  at  present  own  perfected  mines  of  the  kind  con- 
[437]  templated  in  the  present  regulations,  and  which  consequently  could  not  at  present 
carry  out  the  rules  laid  down  in  Articles  1  and  6,  undertake  to  convert  the  materiel 
of  their  mines  as  soon  as  possible,  so  as  to  bring  them  into  conformity  with  the  fore- 
going requirements. 

Until  a  belligerent  has  become  supplied  with  mines  constructed  so  as  to  answer  to  the 
conditions  of  Article  5,  paragraph  2,  he  is  forbidden  to  place  anchored  automatic  contact 
mines  outside  the  limits  fixed  in  Articles  2  to  4. 

It  is  forbidden  to  use  unanchored  automatic  contact  mines  which  do  not  answer  to 
the  condition  stipulated  in  Article  1,  paragraph  1,  one  year  after  the  present  Convention 
goes  into  force. 

His  Excellency  Mr.  Tcharykow  declares  that  the  delegation  of  Russia 
having  voted  against  Articles  1  and  6  of  the  draft,  cannot  admit  Article  9,  which 
is  connected  therewith,  without  making  reservation  of  paragraph  1. 

The  President  takes  note  of  this  reservation. 

His  Excellency  Turkhan  Pasha  makes  the  following  declaration: 

1  See  the  fifth  meeting,  annex  B. 
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The  Ottoman  delegation  declares  that  it  cannot  bind  itself  to  the  systems  of 
improvements  which  are  not  now  universally  known  and  that,  consequently,  in 
so  far  as  its  Government  is  concerned,  it  makes  the  putting  into  practice  of  the 
prescriptions  of  the  articles  mentioned  in  the  first  paragraph  of  Article  9,  con- 
tingent upon  the  adoption  and  general  application  of  suitable  means  of  assuring 
the  conditions  aimed  at  by  all  the  articles  in  question. 

The  President  takes  note  of  this  declaration  and  asks  if  anyone  opposes  the 
omission  of  the  second  paragraph  of  Article  9,  which  is  also  connected  with 
Articles  2  to  4  of  the  draft. 

His  Excellency  Sir  Ernest  Satow  is  of  the  opinion  that  Articles  2  to  4  of 
the  draft  have  not  been  rejected  by  the  commission.  As  he  has  already  remarked 
in  the  preceding  meeting,  these  articles  secured  a  small  majority,  it  is  true ;  but, 
in  his  opinion,  it  is  not  right  to  consider  abstentions  as  negative  votes.  Accord- 
ing to  him  these  above-mentioned  articles  should  be  preserved  in  the  draft  and 
presented,  in  consequence,  to  the  Conference. 

His  Excellency  Mr.  Hagerup  desires  to  explain  in  a  few  words  the  declara- 
tions on  the  subject  which  he  made  in  the  meeting  of  day  before  yesterday.  He 
had,  by  no  means,  the  intention  of  saying  that  the  votes  cast  on  Articles  2  to 
4  involved  the  omission  of  these  articles. 

He  shares  the  contrary  opinion  of  Sir  Ernest  Satow,  that  the  favorable 
vote  cast  by  the  Commission  applies  to  these  articles.  He  felt  impelled  to  add, 
however,  and  the  minutes  will  bear  him  out,  that  these  remarks  as  well  as  those 
of  his  Excellency  Mr.  Tcharykow,  "  were  of  a  subsidiary  nature  and  had  for 
their  object  only  to  suggest  a  new  wording  for  paragraph  2  of  Article  7,  in  case 
Articles  2  to  4  should  be  eliminated."  It  seems  to  his  Excellency  Mr.  Hagerup 
that  there  can  be  no  misunderstanding  in  regard  to  the  meaning  of  this  sug- 
gestion. 

The  President  declares  that  it  is  the  proprietary  right  of  all  to  demand  the 
presentation  to  the  Conference  of  the  articles  adopted  by  the  Commission  by  a 
majority  vote.  He  recognizes  also  the  truth  of  the  theory  defined  by  Sir  Ernest 
Satow,  that  no  interpretation  can  be  placed  upon  abstentions.  But  there  is 
also  another  point  of  view  to  be  considered:  it  seems  necessary  that  the 
Commission  should  make  known  its  firm  conviction  regarding  what  should  be 
presented  to  the  plenary  Conference  for  approval.  Upon  this  point  the  personal 
opinion  of  his  Excellency  Count  Tornielli  is  that  only  the  articles  which 
[438]  have  obtained  an  absolute  majority,  that  is  to  say,  one-half  plus  one  of 
the  votes  cast,  could  be  transmitted  to  the  Conference  with  any  chance  of 
being  adopted. 

The  President  desires  to  know,  therefore,  if  the  Commission  shares  this 
view,  or  if,  on  the  contrary,  it  thinks  that  articles  having  received  any  majority 
whatsoever  should  be  placed  in  the  draft  regulations  to  be  submitted  to  the 
Conference. 

His  Excellency  Baron  Marschall  von  Bieberstein  declares  that  in  his  opinion, 
for  the  purpose  of  determining  the  majority,  only  the  number  of  votes  cast  for 
or  against  a  proposition  should  be  taken  into  account,  without  taking  into  con- 
sideration the  number  of  abstentions.  He  is  of  the  opinion  that  it  is  inadmissible 
to  interpret  the  abstentions  as  either  for  or  against.  To  act  otherwise  is  to  direct 
a  blow  at  the  right  of  each  one  to  abstain,  for  it  must  not  be  forgotten  that 
abstention  is,  in  itself,  the  manifestation  of  an  opinion. 
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His  Excellency  Rechid  Bey  desires  to  explain  that  the  negative  vote  cast 
by  the  Ottoman  delegation  was  occasioned  by  the  fact  that  it  was  unable  to  make 
in  time  the  declaration  which  it  has  just  made  apropos  of  ports  whose  entrance 
is  defended  by  forts  or  fortifications.  This  declaration  having  been  recorded,  the 
Ottoman  delegation  gives  its  support  to  Article  3. 

The  President  advises  his  Excellency  Rechid  Bey  that  this  amended  vote 
is  recorded  and  states  that,  in  consequence,  Article  3  will  be  considered  as  having 
been  approved  by  15  yeas  against  10  nays.  The  discussion  being  exhausted  with 
regard  to  paragraph  2  of  Article  9  and  no  vote  having  been  demanded  upon  this 
provision,  it  is  considered  as  adopted. 

The  President  then  reads  paragraph  3  of  Article  9  and  recalls  that  a  British 
amendment  proposed  to  modify  this  provision  by  omitting  the  word  "  unan- 
chored "  and  substituting  for  the  words  "  to  the  condition  of  Article  1,  para- 
graph 1,"  the  words  "  to  the  conditions  of  Article  1,  paragraphs  1  and  2." 

His  Excellency  Mr.  Tcharykow  declares  that  the  delegation  of  Russia 
cannot  accept  paragraph  3  of  Article  9,  which  is  connected  with  Article  1,  para- 
graph 1,  a  provision  against  which  the  delegation  of  Russia  has  voted. 

Their  Excellencies  Baron  Marschall  von  Bieberstein  and  Turkhan  Pasha 
make  the  same  declaration. 

They  are  recorded. 

The  vote,  having  been  demanded,  is  taken. 

The  result  is  as  follows :  18  yeas,  11  nays,  8  not  voting,  7  absent. 

Voting  for:  Argentine  Republic,  Belgium,  Brazil,  Chile,  China,  Colombia, 
Cuba,  Dominican  Republic,  Spain,  France,  Great  Britain,  Italy,  Japan,  Norway, 
Paraguay,  Netherlands,  Portugal,  Sweden. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary,  Bul- 
garia, Greece,  Montenegro,  Persia,  Roumania,  Russia,  Serbia,  Turkey. 

Not  voting:  Denmark,  Ecuador,  Haiti,  Mexico,  Panama,  Siam,  Switzerland, 
Venezuela. 

Absent:    Bolivia,    Guatemala,    Luxemburg,    Nicaragua,    Peru,    Salvador, 
Uruguay. 
[439]  Article  10 

The  stipulations  of  the  present  Convention  are  concluded  for  a  period  of  five  years 
from  the  date  on  which  the  present  Convention  takes  effect. 

The  signatory  Powers  express  the  hope  that  they  may  have  occasion  to  resume  con- 
sideration of  the  question  of  the  use  of  submarine  mines  six  months  before  the  expiration 
of  the  period  provided  in  the  foregoing  paragraph. 

The  President  reads  paragraph  1  of  Article  10  and  states  that  in  view  of 
the  amendment  presented  by  the  British  delegation,  the  Commission  finds  itself 
confronted  by  two  propositions:  the  first,  that  of  the  draft,  gives  to  the  Con- 
vention a  duration  of  five  years ;  while  the  second  gives  it  a  duration  of  7 
years,  which  period  would  be  shortened  if  the  Third  Peace  Conference  closes  its 
work  before  that  time. 

His  Excellency  Sir  Ernest  Satow  recalls  that  in  the  preceding  meeting  it 
was  stated  that  the  British  proposition  was  in  the  nature  of  a  compromise  be- 
tween the  original  proposition  of  ten  years  and  that  of  five  years  contained  in  the 
draft.  He  desires  to  add  that  the  principle  object  animating  the  British  delega- 
tion is  to  prevent  any  lapse  between  the  two  conventions,  that  is  to  say,  the  first 
shall  remain  in  force  until  the  completion  of  the  one  which  is  to  replace  it. 
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A  vote  upon  the  British  proposition,  having  been  demanded,  is  taken. 

The  British  amendment  is  accepted  by  21  yeas  against  8  nays,  9  not  voting ; 
there  are  6  absent. 

The  President,  after  reading  paragraph  2  of  Article  10  of  the  draft  and  of 
the  British  amendment  referring  thereto,  shows  that  the  proposed  modification 
corresponds  to  that  which  has  just  been  approved  by  the  Commission ;  perhaps, 
under  these  circumstances,  it  will  be  considered  unnecessary  to  proceed  to  a 
vote  upon  this  amendment. 

It  is  thus  decided,  and  paragraph  2  of  Article  10  is  approved  in  the  form  of 
the  British  amendment. 

The  examination  of  the  draft  having  ended,  the  President  asks  if  the 
Netherland  delegation  maintains  its  proposition  which  has  just  been  distributed  * 
and  which  he  reads  to  the  Commission. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  sets  forth  the  following  con- 
siderations in  support  of  the  amendment  in  question: 

Gentlemen  :  As  you  are  aware,  I  had  the  honor  in  the  first  meeting  of  the 
first  subcommission  of  the  Third  Commission,  that  of  June  27,  to  present  in  the 
name  of  the  Netherland  delegation  certain  amendments  to  the  British  proposition 
on  the  subject  of  the  employment  of  mines ;  one  of  these  amendments  stipulated 
that  straits  connecting  two  open  seas  should  not  be  barred. 

It  was  decided  by  the  subcommission  that  this  proposition  should  be  sent 
with  others  to  the  committee  of  examination.  The  latter,  as  is  stated  very 
accurately  in  the  remarkable  report,  after  having  subjected  the  said  proposition 
to  certain  changes  in  form,  after  a  long  discussion  in  which  the  objections  related 
principally  to  the  difficulty  of  treating  the  delicate  subject  of  straits,  and  after 
having  heard  the  declaration  of  the  delegation  of  Russia  that  this  subject  was  not 
within  the  competence  of  the  present  Conference,  decided  upon  the  omission  of 
every  provision  concerning  straits.  This  question  should  thus  remain  outside 
of  the  stipulations  of  the  present  regulations.  On  the  other  hand,  the 
[440]  committee  established  clearly  that  according  to  the  stipulation  of  the  Con- 
vention to  be  concluded  there  would  be  no  change  in  the  present  status  of 
straits ;  the  latter  were  accordingly  not  affected  in  any  way  by  the  provisions  for 
the  employment  of  mines.  It  is  clearly  stated  in  that 'part  of  the  report  now 
before  us  that  belligerents  and  neutrals  have  the  right  to  sow  in  straits  all  sorts 
of  anchored  and  unanchored  mines,  without  any  restriction  whatsoever. 

Although  I  regret  personally  a  decision  such  as  renders  forever  the  passage 
of  straits  extremely  dangerous  to  navigation,  in  reopening  the  discussion  upon  this 
subject  I  have  no  intention  of  reacting  against  the  decision  of  the  committee  of 
examination;  I  accept  that  decision,  although  I  consider  it  very  deplorable. 
However,  in  studying  the  draft  regulations  I  have  been  struck  by  the  complete 
absence  of  any  stipulation  whatsoever  calculated  to  formulate  the  decision  of 
the  committee  of  examination  mentioned  in  the  report.  The  result  then  is 
that,  on  one  hand,  the  report  states  that  straits  are  not  covered  by  the  stipulations 
of  the  regulations  and  that,  on  the  other  hand,  the  latter  by  the  absence  of  any 
stipulation  regarding  straits,  conveys  the  impression  that  straits  fall  legitimately 
within  the  scope  of  the  provisions  it  decrees. 

But  it  is  absolutely  essential  to  know  the  exact  meaning;  any  uncertainty  on 
this  subject  would  give  rise  to  grave  difficulties  between  belligerents  and  neutrals 

"Annex  12. 
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in  time  of  war.  Accordingly  I  am  of  the  opinion  that  it  is  necessary  to  modify 
the  report  and  also  to  mention  straits  in  the  regulations.  As  the  report  represents 
absolutely  the  decision  of  the  committee  of  examination,  I  proposed  to  add 
to  the  regulations  an  Article  1 1  by  the  adoption  of  which  there  would  have  been 
agreement  between  the  report  and  the  regulations. 

This  agreement  would  be  still  assured  if  a  provision  of  like  purport  were 
placed  as  a  preamble  or  introduction  at  the  head  of  the  regulations. 

It  would  be  for  the  Commission  to  decide  the  place  where  this  provision 
should  appear,  but  it  is  above  all  essential  that  the  regulations  should  not  be 
mute  upon  this  subject. 

However,  gentlemen,  if  you  are,  like  myself,  of  the  opinion  that  the  dan- 
gerous inferences  to  be  gathered  from  the  provision  should  not  be  allowed  to 
obtain,  I  judge  that  it  will  be  necessary  for  you  to  reject  my  proposition,  but 
with  the  declaration  that  straits  fall  legitimately  and  duly  under  the  stipulations 
and  interdictions  mentioned  in  the  regulations.  In  this  case,  the  report  to  be 
presented  to  the  Conference  would  state  this  opinion  and  not  the  contrary  one. 

His  Excellency  Mr.  Tcharykow  says  that  the  declaration  which  the  Com- 
mission has  just  heard  has  clearly  set  forth  the  difficulty  which  presents  itself ;  he 
states,  moreover,  that  Admiral  Roell  does  not  insist  upon  the  maintenance  of 
Article  11. 

The  Commission  has  then  the  choice  between  the  insertion  in  the  Conven- 
tion of  a  new  article  and  the  modification  of  a  passage  of  the  report.  It  seems  to 
his  Excellency  Mr.  Tcharykow  that  it  is  preferable  to  adopt  the  second  solu- 
tion, the  modification  of  the  text  of  the  report  seeming  the  more  easily  effected. 

His  Excellency  Turkhan  Pasha  believes  it  necessary  to  reiterate  the  declara- 
tion which  has  already  been  made  by  the  Ottoman  delegation  on  the  subject  of 
the  Straits  of  the  Bosporus  and  the  Dardanelles,  and  which  has  been  inserted  in 
the  report. 

The  President  advises  his  Excellency  Turkhan  Pasha  that  record  is  made 
of  this  new  declaration. 

After  an  exchange  of  views  between  his  Excellency  Mr.  Tcharykow,  his 

Excellency  Vice  Admiral  Jonkheer  Roell  and  the  Reporter,  it  is  decided  that 

the  latter  shall  modify  the  passage  of  his  report  relative  to  the  use  of 

[441]   automatic  mines  in  straits,  and  that  with  this  in  view  he  shall  consult 

in  advance  their  Excellencies   Messrs.   Tcharykow,   Turkhan    Pasha 

and  Vice  Admiral  Jonkheer  Roell  upon  the  modification  to  be  effected. 

The  President,  after  having  stated  that  the  explanations  which  have  just 
been  exchanged  closed  the  examination  of  the  draft  regulations  concerning  the 
laying  of  automatic  contact  mines,  expresses  the  opinion  that  it  would  perhaps 
be  well  to  proceed  to  a  second  reading  of  the  draft  before  submitting  it  to  the 
plenary  Conference.  The  draft  has  received  in  truth  some  important  modifica- 
tions ;  certain  of  these  provisions  have  only  been  approved  by  a  small  majority 
and,  under  these  conditions,  we  should  ask  ourselves  if  they  are  likely  to 
receive  the  approbation  of  the  Conference.  With  a  view  to  eliminating  the 
possibility  of  a  rejection,  which  could  not  but  impress  the  public  unfavorably, 
it  would  be  well  to  examine  first  of  all  if  the  draft,  as  it  emerged  from  the 
deliberation  which  has  just  terminated,  forms  a  complete  whole.  The  Presi- 
dent then  states  that  the  Commission  has  still  another  decision  to  make ;  it  is 
necessary  that  it   indicate  what  system  should  prevail    (that  of   the  absolute 
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majority  or  that  of  the  relative  majority)  for  the  transmission  to  the  Conference 
of  the  articles  of  the  draft.  The  personal  opinion  of  his  Excellency  Count 
Tornielli  is  that  only  the  articles  which  have  received  an  absolute  majority 
could  be  submitted  to  the  plenary  Conference  with  any  chance  of  success. 

His  Excellency  Baron  Marschall  von  Bieberstein  explains  the  difference 
which  exists  between  the  two  systems  of  majorities :  the  absolute  majority  con- 
sists of  one-half  plus  one  of  the  number  of  voters,  counting  abstentions ;  the 
so-called  relative  majority  is  formed  by  a  superior  number  of  favorable  votes 
without  taking  into  account  the  number  of  voters.  For  his  part,  his  Excellency 
Baron  Marschall  von  Bieberstein  is  inclined  to  think  that  a  relative  majority 
in  favor  of  an  article  is  sufficient  for  it  to  be  considered  as  approved  by  the 
Commission. 

However,  he  begs  that  the  President  will  be  good  enough  to  determine 
the  rule  to  be  followed  in  the  matter. 

His  Excellency  Mr.  Merey  von  Kapos-Mere  states  his  opinion  in  the  fol- 
lowing terms:  it  is  not  precisely  upon  the  question  as  to  whether  or  not  in 
establishing  the  absolute  majority  of  votes  it  is  necessary  to  count  the  absten- 
tions that  I  desire  to  express  myself.  However,  since  this  question  has  been 
brought  up,  I  venture  to  express  my  opinion  thereon.  Our  president  is  of  the 
opinion  that  the  absolute  majority  should  be  calculated  according  to  the 
total  number  of  delegates  who  respond  to  the  roll  call,  comprising  those  not 
voting.  The  first  delegate  of  Germany  thinks,  on  the  contrary,  that  it  is  neces- 
sary to  consider  as  voting  only  those  who  respond  by  yea  or  nay.  According  to 
my  opinion,  it  would  be  difficult  to  choose  between  these  two  systems,  either  of 
which  seems  to  be  justifiable.  However,  I  think  that,  if  it  is  decided  to  take 
account  of  probabilities,  it  would  be  necessary  to  give  the  preference  to  the 
system  adopted  by  our  president,  the  abstentions  having  in  the  majority  of  cases 
the  character  and  the  signification  of  negative  votes. 

However,  if  I  am  permitting  myself  to  speak,  it  is  above  all  to  endorse 
warmly  the  proposition  of  our  president  to  proceed,  in  the  Commission,  to 
a  third  reading  of  the  regulations  upon  the  employment  of  mines.  For  my 
part,  I  would  go  even  further.  At  the  moment  when  we  have,  so  to  speak, 
ended  the  discussion  of  the  regulations,  it  seems  to  me  necessary  that  we  record 
in  an  exact  and  at  the  same  time  temperate  manner  the  result  of  this  discus- 
sion and  above  all  of  the  result  of  the  votes.  It  has  already  been  stated  on 
many  sides  that  a  very  large  part  of  these  regulations  have  only  received  a 
small  majority.  The  hope  that  between  now  and  the  plenary  session  of 
[442]  the  Conference  this  small  majority  may  attain  unanimity — or  quasi- 
unanimity — which  is  necessary  for  a  definitive  convention,  would  hardly 
be  justified.  Under  these  conditions  I  ask  myself  if  we  should  not  from  this 
minute  sacrifice  that  part  of  these  regulations  which  has  no  chance  of  being 
generally  adopted.  In  personal  conversations  which  I  have  had  lately  with  my 
colleagues,  it  has  been  objected  that  this  manner  of  procedure  would  create  an 
unfavorable  impression.  I  confess  that  I  cannot  share  this  opinion.  What  does 
public  opinion  demand  and  what  has  it  a  right  to  demand  of  us?  The  public 
was,  with  justice,  very  alarmed  by  the  fact  that  during  and  even  a  long  time 
after  the  late  war  in  the  Far  East  pacific  navigation  suffered  disasters  caused 
by  mines  which  had  broken  loose  from  their  moorings  without  having  become 
harmless. 
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But  we  are  in  absolute  agreement  that  it  is  necessary  to  seek  and  put  into 
use,  from  the  moment  of  its  discovery,  an  apparatus  which  would  render  mines 
harmless  within  a  very  short  lapse  of  time.  In  this  way  we  have  given  to  the 
public  and — what  is  still  more  important — to  neutral  commerce,  every  satis- 
faction they  might  have  expected. 

Our  opinions  are  divided  only  when  there  is  a  desire  to  introduce  into  the 
articles  of  these  regulations  the  question  of  the  laying  of  mines.  But  as  soon 
as  there  was  accord  upon  the  engagement  to  render  mines  harmless  immediately 
upon  breaking  loose  from  their  moorings,  the  question  of  where  they  might  be 
laid  lost  much  of  its  importance  for  public  opinion  and  for  neutral  commerce. 
I  am,  consequently,  of  the  opinion  that  we  should  act  wisely  if,  instead  of  pre- 
senting to  the  plenary  session  of  the  Conference  and  to  public  opinion  a  regu- 
lation, part  of  which  would  be  fictitious — and  would  not  obtain  a  sufficient 
number  of  votes,  we  should  decide  upon  the  occasion  of  the  third  reading  to 
sacrifice  the  articles  in  question. 

It  is  only  thus  that  these  regulations  which,  in  spite  of  everything,  con- 
stitute a  considerable  progress,  would  have  the  character  of  a  practical,  serious 
and,  I  dare  to  say,  sincere  stipulation. 

His  Excellency  Mr.  Leon  Bourgeois  desires  to  explain  in  a  few  words  his 
way  of  looking  at  this  question  of  majorities.  It  is  necessary,  according  to 
him,  to  make  a  distinction  between  two  systems  of  balloting,  one  of  which 
suffices  in  proceeding  to  the  examination  of  a  draft  in  Commission  and  the 
other  of  which  should  precede  the  sending  to  the  Conference  of  the  draft 
approved  by  the  Commission.  It  is  evident  that  the  relative  majority  is  suf- 
ficient in  the  first  case  and  his  Excellency  Mr.  Leon  Bourgeois  shares  in  this 
respect  the  opinion  expressed  by  his  Excellency  Baron  Marschall;  he  will 
make,  however,  a  reservation  upon  the  necessity  of  a  quorum,  that  is  to  say, 
of  a  minimum  number  of  voters,  a  third  or  a  fourth,  for  example,  of  the  mem- 
bers of  the  Commission.  This  condition  of  the  quorum  being  fulfilled,  the 
relative  majority  suffices  in  order  that  a  provision  may  be,  in  the  course  of  the 
deliberation  in  Commission,  considered  as  approved. 

But  it  is  otherwise  when  the  question  of  voting  to  submit  a  draft  to  the 
plenary  Conference  is  involved.  In  this  case  it  is  necessary  above  all  to  consider 
the  chances  for  the  success  of  the  draft.  Whatever  difference  there  may  be 
between  the  favorable  and  unfavorable  votes,  if  there  has  been  only  a  small  num- 
ber of  voters,  the  approbation  of  the  Conference  should  be  considered  doubtful, 
and  upon  this  point  his  Excellency  Mr.  Leon  Bourgeois  shares  the  opinion  of 
his  Excellency  Mr.  Merey;  if  there  has  been  a  large  number  of  abstentions,  the 
latter  should  be  regarded  as  negative  votes  which  there  is  very  little  reason 
to  believe  would  be  changed  before  the  plenary   Conference  into  affirmative 

votes. 
[443]  To  sum  up,  what  should  be  considered  above  all  is  that  a  draft  in  order 
to  be  submitted  to  the  Conference  should  have  received  in  the  Commis- 
sion a  sufficient  number  of  favorable  votes.  The  consequence  of  this  requirement 
is  that  all  the  efforts  of  the  Commission  should  be  concentrated  on  bringing  into 
being  a  draft  fulfilling  these  conditions  by  making  an  appeal  to  the  general  good- 
will, on  one  hand,  and,  on  the  other  hand,  by  knowing  when  it  is  necessary 
to  sacrifice  those  provisions  which  are  not  likely  to  be  finally  adopted. 

His  Excellency   Baron   Marschall   von   Bieberstein   supports   entirely  the 
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system  which  has  just  been  explained  by  his  Excellency  Mr.  Leon  Bourgeois 
upon  the  question  of  absolute  and  relative  majorities. 

His  Excellency  Mr.  Tcharykow  states  that  he  is  in  entire  accord  with  the 
preceding  orators  and  expresses  the  opinion  that  it  will  not  be  impossible  to 
form  draft  regulations  with  the  articles  which  have  received  sufficient  majorities. 
Article  1,  paragraphs  2  and  3,  decree  on  one  hand  provisions  of  the  greatest 
importance.  A  second  group,  consisting  of  Articles  6,  7,  8,  9,  and  10,  accepted 
with  majorities  almost  equivalent  to  unanimity,  contain  provisions  which  inter- 
est pacific  navigation  to  the  highest  degree.  These  two  groups  of  articles 
could  be  united  and  would  thus  form  a  draft  which  would  be  of  a  nature  to 
be  approved  by  the  Conference. 

On  the  contrary,  conformably  to  the  opinion  expressed  by  his  Excellency 
Mr.  Merey,  the  provisions  concerning  the  laying  of  mines  should  be  left  out, 
since  these  provisions  are  of  only  a  limited  interest  and  have  not  the  same 
chances  of  success. 

His  Excellency  Mr.  Hagerup  is  of  the  opinion  that  the  Commission  has  the 
right  to  present  to  the  Conference  a  provision  accepted  by  a  majority  vote,  even 
if  that  majority  is  not  equal  to  the  absolute  majority  of  the  members  of  the 
Commission.  This  manner  of  procedure  has  been  followed  by  the  Second  Com- 
mission on  the  occasion  of  the  draft  concerning  neutrals  in  belligerent  territory. 
But  the  Commission  may,  of  course,  decide  not  to  take  before  the  Conference 
a  proposition  which  has  not  secured  a  sufficiently  large  majority  to  assure  its 
acceptance  by  the  Conference.  A  simple  question  of  expediency  is  involved 
and,  in  arriving  at  a  conclusion  with  regard  to  Articles  2  to  4,  there  should, 
according  to  Mr.  Hagerup,  be  taken  into  consideration  the  probability  of  secur- 
ing an  agreement  upon  the  other  parts  of  the  draft.  Those  who  have  voted 
Articles  2  to  4  and  who  have  obtained  the  majority  in  favor  of  their  opinion, 
have  not,  it  would  seem,  any  reason  to  abandon  it  if  they  have  no  guaranty 
of  a  positive  result  for  the  other  provisions  of  the  draft.  But  the  first  para- 
graph of  Article  1  has  obtained  only  a  majority  of  14  votes  and  many  of  the 
Great  Powers  have  voted  against  it.  For  the  second  paragraph  of  Article  1, 
there  was  unanimity,  it  is  true,  but  the  value  of  this  result  is  perceptibly  les- 
sened by  the  fact  that  in  Article  9  many  Great  States  are  reserving  the  right 
to  employ,  without  any  time  limit,  the  engines  prohibited  by  Article  1,  para- 
graph 2,  until  they  have  perfected  their  mine  materiel.  It  is  to  be  seen  that 
the  probability  of  quasi-unanimity  is  not  for  the  moment  very  great  if  Articles 
2  to  4  are  eliminated.  But  it  is  perhaps  permissible  to  hope  that  this  situation 
will  change,  if  after  having  closed  our  debates,  we  should  proceed,  several  days 
later  to  a  new  reading.  I  cannot  close  without  endorsing  the  words  of  our 
president  at  the  opening  of  our  meeting  to-day,  when  he  said  that  the  divergences 
of  opinion  which  have  manifested  themselves  in  the  discussions  of  the  Com- 
mission are  very  much  greater  than  those  which  the  committee  of  examina- 
tion could  have  foreseen  in  comparing  the  different  propositions  submitted  to 

its  study. 

[444]   His  Excellency  Sir  Ernest  Satow  desires  to  repeat  that  in  the  opinion  of 

the    British    delegation    it    would    be    of    advantage    to    present    to    the 

Conference  the  draft  regulations  such  as  they  have  been  amended  by  the  votes 

of  the  Commission.    But  considering  the  fact  that  there  seems  to  be  a  majority 
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who  are  of  the  contrary  opinion,  he  states  that  he  will  reserve  his  own  opinion 
upon  this  question. 

However,  his  Excellency  Sir  Ernest  Satow  desires  to  ask  the  members 
of  the  Commission  who  have  voted  for  the  German  proposition  relative  to  the 
interdiction  for  five  years  of  the  employment  of  unanchored  automatic  contact 
mines,  and  those  who  have  voted  for  the  provision  of  the  draft  forbidding  the 
employment  of  mines  which  do  not  become  harmless  one  hour  after  being  laid, 
if  there  is  not  some  means  of  reconciling  these  two  votes  by  means  of 
a  joint  provision.  In  reality  the  principles  of  these  two  provisions  harmonize, 
and  it  may  perhaps  be  possible  to  find  a  basis  of  agreement. 

On  the  other  hand,  as  to  Article  4,  paragraph  3,  relative  to  the  interdiction 
of  the  employment  of  mines  to  effect  a  blockade,  might  not  the  five  negative 
votes,  which  have  been  cast  against  24  favorable  votes,  be  withdrawn? 

The  President  states  that  in  view  of  the  divergences  of  opinion  which  have 
just  manifested  themselves,  the  necessity  of  postponing  the  discussion,  as  he 
had  suggested  a  few  moments  before,  should  be  perfectly  apparent  to  the  Com- 
mission. He  therefore  proposes  that  between  now  and  the  next  session  the 
bureau  be  authorized  to  retouch  the  draft  so  that  the  Commission  may  have 
before  it  a  new  text  of  such  a  nature  as  to  be  approved  by  the  large  majority 
of  its  members. 

It  is  thus  decided,  and  the  meeting  adjourns  at  5 :  30  o'clock. 


[445] 

SEVENTH  MEETING 

SEPTEMBER  26,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opened  at  2  o'clock. 

The  minutes  of  the  meetings  of  September  17  and  19  are  approved  without 
observations. 

The  President  announces  that  he  has  received  a  letter  from  his  Excellency 
the  first  delegate  from  China,  dated  September  25th,  which  he  reads: 

Mr.  President:  Having  been  obliged  to  absent  myself  from  the  meet- 
ing of  the  17th  instant,  in  order  to  attend  a  ceremony  of  the  Court  of  the 
Netherlands,  I  pray  your  Excellency  to  be  good  enough  to  change  in  the 
table  of  votes  *  cast  upon  the  draft  regulations  concerning  the  laying  of 
automatic  contact  mines,  the  absence  of  our  delegation  into  favorable  votes 
upon  all  the  articles  mentioned  in  the  above-mentioned  table. 

At  the  same  time  I  beg  to  inform  you,  Mr.  President,  that  the  delega- 
tion of  China  endorses  the  amendment  proposed  by  the  delegation  of 
Colombia  to  the  draft  regulations  in  question. 

Accept,  Mr.  President,  etc., 

LOU    TSENG-TSIANG. 

The  President  observes  that  this  declaration  of  vote  relates  to  the  ballots 
which  took  place  in  the  meeting  of  the  Third  Commission  of  September  17,  the 
table  of  which  was  published  and  distributed  shortly  after  the  meeting.  He 
states  that,  even  in  considering  the  absence  of  the  delegation  of  China  as 
favorable  votes  to  the  propositions  which  were  put  to  a  vote  in  the  said  meet- 
ing, none  of  these  propositions  would  have  received  an  absolute  majority. 

The  Ottoman  delegation  has  had  published  and  distributed  an  amendment 
to  Article  3  of  the  draft  elaborated  by  the  committee  of  examination,  which 

served  as  a  text  in  the  deliberations  of  September  17  and  19. 
[446]  The  President  continues  in  the  following  terms : 

In  virtue  of  the  authority  which  has  been  vested  in  him  by  the  Commis- 
sion, the  president  of  the  Commission  has  the  honor  to  present  to  you  a  new 
text  of  the  regulations  in  which  are  omitted  the  provisions  which  did  not  receive 
an  absolute  majority  of  votes  in  the  preceding  discussions. 

Article  3  of  the  first  text  is  eliminated  in  the  second  which  you  have  under 
your  eyes.  The  amendment  of  the  Ottoman  delegation  need  not  then  be  taken 
into  consideration  unless  someone  demands  that  the  said  Article  3  be  restored 
in  the  new  wording  of  the  draft. 

This  proviso  does  not  seem  likely  to  be  realized. 

We  have  come  now  to  the  second  reading  of  the  draft  regulations,  which 

1  In  the  present  volume  these  votes  have  been  inserted  in  the  minutes  of  the  fifth 
meeting  of  the  Third  Commission  and  the  table  has  been  omitted. 

44S 


SEVENTH  MEETING,  SEPTEMBER  26,  1907  449 

your  president,  with  the  president  of  the  committee  of  examination,  has 
amended  according  to  your  desire  by  taking  into  account  only  those  provisions 
of  the  first  draft  which,  on  the  occasion  of  the  first  reading,  had  received  an 
absolute  majority  of  votes.  This  will  not  prevent  the  delegations  which  desire 
to  preserve  in  the  new  draft  such  or  such  a  clause  of  the  old,  presenting  it  in 
the  form  of  an  amendment.  In  this  case  the  amendment  will  be  taken  up  for 
consideration. 

When  we  have  finished  the  second  reading  of  the  draft  regulations,  if  the 
latter  has  been  adopted  even  with  certain  reservations,  I  propose  that  a  com- 
bined vote  be  taken  on  the  whole  draft.  I  do  not  think  it  should  be  exposed 
to  the  changes  which  might  be  made  in  it  in  the  plenary  session  of  the  Con- 
ference if  its  form  should  appear  too  weak.  Certainly  none  of  us  hides  from 
himself  how  important  it  is  that  in  this  question,  of  such  general  and  humani- 
tarian interest,  the  exclusively  military  conditions  should  not  outweigh  all 
others.  Neither  is  it  necessary  that  the  employment  of  arms  which  might  be 
useful  for  the  inexpensive  defense  of  coasts  be  prevented  when  it  is  demon- 
strated that  the  interests  of  peaceful  navigation  could  be  safeguarded.  If  we 
succeed  in  harmonizing  the  different  interests  which  are  involved  we  will 
accomplish,  gentlemen,  a  work  truly  useful  from  a  material  as  well  as  a  political 
point  of  view.  I  urge  that  we  all  exert  ourselves  with  zeal  in  the  efforts  to  be 
made  again  to-day,  in  order  that  we  may  achieve  success. 

The  President  gives  the  floor 'to  Mr.  Georgios  Streit. 

Mr.  Georgios  Streit  (Reporter)  states  that  upon  the  question  concerning 
the  laying  of  mines,  a  draft  of  the  report  to  the  Conference  has  just  been  dis- 
tributed. This  report  can  refer  to  the  detailed  report  submitted  to  the  Com- 
mission wherever  the  draft  of  the  committee  of  examination  has  not  been  modi- 
fied by  the  Commission.  The  said  draft  is  only  provisional ;  it  is  based  upon 
the  deliberations  which  took  place  in  the  two  last  meetings  of  the  Commission 
and  will  be  completed  or  revised  after  the  deliberations  of  to-day.  The  Reporter 
further  remarks  that  the  small  committee  named  in  the  last  meeting  proposes 
to  replace  the  last  paragraph  of  Chapter  V  of  the  report  by  the  following 
passage : 

The  committee  has  taken  note  of  these  declarations  and  decided  that 
they  shall  be  reproduced  in  full  in  the  present  report.  At  the  same  time 
the  committee  decided  unanimously  to  suppress  all  provisions  relating  to 
straits,  which  should  be  left  out  of  discussion  by  the  present  Conference. 
It  was  clearly  understood  that  under  the  stipulations  of  the  Convention  to 
be  concluded  nothing  whatever  has  been  changed  as  regards  the  actual 
status  of  straits.  But,  so  far  as  not  inconsistent  with  the  foregoing  dec- 
larations, it  has  been  considered  as  natural  that  the  technical  conditions 
established  by  these  regulations  should  be  of  general  application. 

[447]  The  decision  of  the  committee  concerning  the  change  in  the  detailed 
report  presented  by  the  reporter  is  approved. 

The  President  opens  the  discussion  upon  the  text  revised  according  to  the 
deliberations  of  the  Commission  (fifth  and  sixth  meetings).  In  this  revised 
text  there  only  figure  those  clauses  which  obtained  a  majority  vote;  the  other 
clauses  have  been  eliminated.  The  first  paragraph  of  Article  1  '  is  thus 
worded : 
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It  is  forbidden : 

1.  To  lay  unanchored  automatic  contact  mines,  except  when  they  are  so  constructed 
as  to  become  harmless  one  hour  at  most  after  the  person  who  laid  them  ceases  to  control 
them; 

His  Excellency  Turkhan  Pasha  makes  the  following  declaration  apropos 
of  Article  1  as  a  whole: 

The  Ottoman  delegation  declares  that  it  cannot  make  any  agreement  now 
regarding  systems  of  improvement  which  are  not  yet  universally  known. 

The  President  takes  note  of  this  declaration. 

Their  Excellencies  Mr.  Tcharykow,  Baron  Marschall  von  Bieberstein  and 
Turkhan  Pasha  declare  that  they  abstain  from  voting  upon  this  paragraph  1. 

His  Excellency  Mr.  Hammarskjold  makes  reservation  of  this  paragraph. 

The  President  passes  to  paragraph  2  of  Article  1,  which  is  thus  worded: 

2.  To  lay  anchored  automatic  contact  mines  which  do  not  become  harmless  as  soon 
as  they  have  broken  loose  from  their  moorings ; 

This  paragraph  is  adopted  without  discussion,  except  for  the  reservation 
of  his  Excellency  Turkhan  Pasha. 

Paragraph  3 :  "to  use  torpedoes  which  do  not  become  harmless  when  they 
have  missed  their  mark,"  is  adopted  with  the  reservation  of  his  Excellency  the 
first  Ottoman  delegate. 

The  President  declares  that  this  article  is  adopted,  with  the  above- 
mentioned  reservations. 

The  President  then  reads  Article  2,  which  is  worded  as  follows: 

It  is  forbidden  to  lay.  automatic  contact  mines  off  the  coasts  and  ports  of  the  enemy 
with  the  sole  object  of  intercepting  commercial  shipping. 

His  Excellency  Baron  Marschall  von  Bieberstein  remarks  that  Article  2 
presumes  the  purpose  underlying  the  laying  of  mines.  That  is  a  subjective 
element  which  is  not  found  in  the  other  texts  of  the  draft  and  which  may  create 
difficulties  in  application.     He  states  that  he  reserves  his  vote  upon  this  article. 

The  President  recalls  that  apropos  of  this  article  there  is  an  amendment 
of  the  delegation  of  Colombia,1  which  is  worded  as  follows : 

Eliminate  Article  2  and  paragraph  2  of  Article  5,  and  replace  them 
with  the  following  provisions : 

Article  2 

The  employment  of  anchored  automatic  contact   mines   is   absolutely 
forbidden  except  as  a  means  of  defense. 
[448]       Belligerents  may  not  employ  such  mines  except  for  the  protection  of 
their  own  coasts  and  only  within  a  distance  of  the  greatest  range  of 
cannon. 

In  the  case  of  arms  of  the  sea  or  navigable  maritime  channels  leading 
exclusively  to  the  shores  of  a  single  Power,  that  Power  may  bar  the 
entrance  for  its  own  protection  by  laying  anchored  automatic  contact 
mines. 

Belligerents  are  absolutely  forbidden  to  lay  anchored  automatic  con- 
tact mines  in  the  open  sea  or  in  the  waters  of  the  enemy. 
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He  adds  that  the  delegation  of  China  approves  this  amendment,  as  may  be 
seen  from  the  letter  which  he  has  just  read. 

Mr.  Santiago  Perez  Triana  takes  the  floor  and  explains  the  object  of  the 
amendment  in  the  following  terms: 

Mr.  President:  It  is  with  the  greatest  timidity  that  I  address  myself  to 
you  to-day.  Automatic  contact  mines  are  in  question,  and  I  must  admit  that 
my  education  thereupon  is  sadly  lacking. 

Aside  from  the  technical  point  of  view,  however,  there  is  another  which 
might  be  considered  as  one  of  international  morality,  upon  which  we  can  all 
speak  with  greater  ease.  In  any  case,  gentlemen,  I  shall  try  not  to  take  more 
than  ten  minutes  of  your  time,  in  accord  with  the  established  rule,  the  observance 
of  which  has  become  as  precious  as  the  diamond  by  its  rareness. 

The  primary  object  of  this  Conference  is  peace.  Like  the  polar  star,  it 
is  far  off,  but  even  so  it  ought  to  guide  us.  If  we  are  unable,  as  is  the  case, 
to  suppress  war  by  a  single  effort,  as  one  would  a  torch  by  submerging  it  in 
water,  we  can  at  least  prove  the  sincerity  of  our  intentions  by  seeking  to  diminish 
as  far  as  possible  the  horrors  of  war.  These  are,  I  believe,  points  upon  which 
we  are  in  entire  agreement. 

The  great,  concrete  ideas  which  constitute  the  supreme  object  of  our  labors, 
cannot  be  realized  in  a  day.  We  know  that  every  harvest  denotes  a  slow 
evolution  of  the  elements  of  nature  and  that  if  several  months  in  the  beneficent 
earth  suffices  for  the  grain  to  ripen,  the  heart  of  man  has  need  of  many  years, 
and  perhaps  of  centuries,  in  order  that  the  idea  of  redemption  may  crystallize 
into  an  accomplished  fact;  only,  in  order  that  man  may  not  lose  faith  or  fall 
into  despair,  the  brother  of  death,  it  is  necessary  that  effort  towards  the  supreme 
end  be  maintained  without  faltering  or  discouragement  and  that  something  be 
accomplished,  even  if  very  little :  a  step  forward  is  more  eloquent  than  many 
promises  or  wishes.  These  latter,  moreover,  are  often  only  the  mantle  of  a 
conventional  charity  under  which  we  hide  our  timid  and  halting  impotence. 

Of  all  the  engines  of  modern  war,  there  is  none  comparable,  in  the  horror 
it  inspires  or  the  devastation  it  inflicts,  to  automatic  mines.  There  is  something 
infernal  about  these  apparatus  which,  hidden  like  traitors  under  the  water, 
spread  destruction  and  death  without  any  risk  to  those  who  have  laid  them, 
without  presenting  a  common  danger  to  the  combatants,  which  seems  to  take 
away  from  war  the  aspect  of  murder,  where  the  assassin  stabs  his  victim  sud- 
denly and  in  the  dark.  It  is  pitiable  to  think  of  the  mass  of  courage  marching 
on  the  foe,  as  sang  the  English  poet,  of  men  thrilling  with  patriotism  and  ready 
to  fight,  who  are  crushed,  annihilated,  and  overwhelmed  by  a  murderous  agency 
laid  by  an  absent  enemy. 

The  horror  is  augmented  when  the  mine  floats  at  the  pleasure  of  wind 

[449]  and  wave,  a  menace  not  only  to  belligerents  but  to  all  voyagers;  it  is 

the  hate  of  men  spreading  like  a  scourge  upon  the  waves  of  the  ocean. 

Without  pretending  to  know  the  details  of  the  technical  questions,  I  believe 
that  I  am  not  wrong  in  saying  that  there  are  anchored  mines  and  unanchored 
mines.  If  we  could  suppress  their  employment  absolutely,  we  would  do  it,  all 
of  us,  without  hesitating;  it  is  necessary  to  believe  this  since  we  would  like  to 
be  able  to  suppress  war.  But  as  this  is  impossible,  let  us  limit  the  employment 
of  mines  to  defense,  which,  if  I  understand  the  experts  correctly,  is  equivalent 
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to  saying  that  we  will  only  permit  anchored  mines  for  the  defense  of  ports, 
coasts,  mouths  of  rivers,  etc.  The  law  admits  homicide  in  case  of  personal 
defense. 

It  is  incumbent  upon  the  Powers  to  make  this  humanitarian  concession; 
it  is  for  them  to  prove  their  sincerity.  The  weak  Powers  will  content  them- 
selves without  doubt  if  they  can  count  upon  this  means  of  defense,  which  will 
only  menace  the  enemy  at  the  time  of  attack. 

But  if  this  concession  is  refused,  the  sincerity  of  the  Conference  will  be 
doubted;  and  the  world-wide  and  historical  responsibility,  shared  by  all  of  us — 
which  gives  us  the  right  to  speak  even  though  we  represent  neither  a  Great 
Power  nor  a  medium-sized  Power,  and  even  though  we  are  not  technical 
experts, — will  fall  most  heavily  upon  the  strong  and  the  great.  It  is  to  them 
that  we  make  appeal,  demanding  that  they  prove  their  sincerity.  If  they  cannot 
come  to  an  agreement  to  lessen  to  some  degree  one  of  the  most  horrible  pos- 
sibilities of  war,  if  their  courage  and  generosity  fail  them,  what  then  is  the 
justification  for  their  power?  Force,  like  nobility,  imposes  certain  obligations. 
{Hearty  applause.) 

The  President  sets  forth  the  importance  of  the  first  paragraph  of  the  amend- 
ment proposed  by  the  delegation  of  Colombia.1  This  paragraph  interdicts 
absolutely  the  employment  of  anchored  automatic  contact  mines  as  a  means  of 
attack.  In  reality,  if  it  is  possible  to  make  rules  for  the  employment  of  mines 
as  a  means  of  defense,  it  is  extremely  difficult' to  do  so  when  these  mines  are 
employed  as  a  means  of  attack.  This  paragraph  contains  a  question  of  prin- 
ciple. The  President  therefore  asks  the  delegate  of  Colombia  if  he  desires 
that  the  Commission  proceed  to  a  vote  upon  this  question  of  principle. 

Mr.  Santiago  Perez  Triana  is  of  the  opinion  that  the  question  of  principle 
is  the  most  important  and  that  it  should  be  put  to  a  vote.  The  other  questions 
contained  in  the  amendment  have  a  technical  character  and  might  be  sub- 
mitted to  the  examination  of  experts. 

His  Excellency  Mr.  Hagerup  desires  to  make  certain  remarks  before  the 
amendment  in  question  is  voted  upon.  Whoever  has  followed  the  debates  of 
the  committee  of  examination  and  Third  Commission,  cannot  but  know  that 
the  points  developed  with  such  eloquence  by  the  delegate  of  Colombia  have 
already  been  studied  at  length.  Numerous  are  the  propositions  which  have 
been  submitted  to  us,  but  none — not  even  the  British  proposition — has  believed 
it  possible  to  exclude  entirely  mines  as  a  means  of  attack,  and  it  would  now 
be  Utopian,  in  view  of  the  existing  divergences  of  opinion,  to  seek  to  limit  the 
employment  of  these  mines  in  the  manner  proposed  by  the  delegation  of 
Colombia.  Even  the  last  attempt  made  by  the  Swedish  delegation,  which  by 
the  insertion  of  a  conditional  clause  sought  to  conserve  Articles  2  to  4  of  the 
original  draft,  miscarried,  in  spite  of  the  fact  that  it  was  accepted  by  the  British 
delegation. 

The  first  delegate  of  Norway  thinks  that  the  Colombian  amendment  could 
not  secure  a  majority.     This  amendment  has  only  a  demonstrative  value  and 

the  delegate  of  Norway  abstains  from  voting  for  it. 
[450]  His  Excellency  Mr.  Merey  von  Kapos-Mere  expresses  himself  in  the 
following  terms: 

It  seems  difficult  to  vote  separately  the  first  paragraph  of  the  amendment 
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of  the  delegation  of  Colombia.  It  is  true  that  this  paragraph  states  a  principle 
whose  application,  however,  is  very  vague.  Is  jt  necessary  to  quote  the  well- 
known  proverb,  that  the  best  means  of  defense  is  the  attack?  Again,  it  would 
be  very  difficult  to  determine,  the  case  arising,  if  a  military  operation  is  a  means 
of  defense,  properly  so-called,  or  a  means  of  attack.  That  is  why,  in  my  opinion, 
it  would  be  necessary  to  vote  the  entire  amendment  in  question. 

As  I  have  the  floor,  I  declare  at  the  same  time  that  the  delegation  of  Austria- 
Hungary  accepts  the  entire  revised  text  of  the  regulations  upon  the  employment 
of  mines.  However,  without  making  a  preliminary  condition,  we  would  desire 
the  elimination  of  Article  2,  which  gives  to  these  regulations  an  interpretative 
element  which  is  equally  vague  and  difficult  of  determination. 

His  Excellency  Sir  Ernest  Satow  recalls  that  the  British  delegation  has 
always  supported  every  proposition  tending  to  limit  the  employment  of  mines. 
In  England,  the  employment  of  mines  has  been  abolished  even  for  defense. 
The  British  delegation  has  also  approved  the  propositions  looking  toward  the 
limitation  of  the  places  where  mines  may  be  laid.  For  these  reasons  it  will  vote 
favorably  upon  the  Colombian  amendment  which  prescribes  the  new  limitation. 

Colonel  Ting  makes  the  following  declaration: 

The  delegation  of  China  desires  again  to  state  that  it  will  vote  favorably 
upon  the  amendments  of  Colombia  and  Great  Britain,1  because  China,  more 
than  any  other  nation,  has  learned  from  its  own  experience  the  horrors  result- 
ing from  abandoning  automatic  contact  mines  in  the  sea. 

It  is  with  joy,  then,  that  it  would  view,  with  the  cessation  of  hostilities,  the 
end  of  the  dangers  and  inevitable  burdens  to  which  the  conflict  has  given  rise. 

His  Excellency  Mr.  Beldiman  approves  the  declaration  made  by  his  Ex- 
cellency Mr.  Merey  von  Kapos-Mere  relative  to  the  Colombian  amend- 
ment. 

His  Excellency  Baron  Marschall  von  Bieberstein  declares  that  the  delega- 
tion of  Germany  will  vote  against  the  Colombian  amendment  because,  in  prac- 
tice, it  is  impossible  to  distinguish  between  the  employment  of  mines  as  a 
means  of  defense  and  their  employment  as  a  means  of  attack. 

The  President  asks  Mr.  Triana  if  he  insists  upon  a  vote  upon  his  propo- 
sition. 

His  Excellency  Santiago  Perez  Triana  gives  an  affirmative  answer;  but, 
in  view  of  the  remarks  just  made  he  prefers  the  vote  to  be  taken  upon  the 
proposition  as  a  whole  and  not  upon  the  first  paragraph  alone. 

The  result  of  the  vote  is  as  follows:  16  yeas,  15  nays,  6  not  voting  and  7 
absent. 

Voting  for:  Bolivia,  China,  Colombia,  Cuba,  Ecuador,  Spain,  Great 
Britain,  Guatemala,  Haiti,  Netherlands,  Peru,  Persia,  Portugal,  Salvador, 
Uruguay,  Venezuela. 

Voting  against:  Germany,  United  States  of  America,  Argentine  Republic, 
Austria-Hungary,  Belgium,  United  States  of  Brazil,  Bulgaria,  Denmark, 
Greece,  United  Mexican  States,  Montenegro,  Roumania,  Russia,  Sweden, 
Turkey. 

Not  voting:  France,  Italy,  Japan,  Norway,  Serbia,  Siam. 
[451]  Absent:   Chile,    Dominican    Republic,    Luxemburg,    Nicaragua,    Panama, 
Paraguay,  and  Switzerland. 
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The  President  states  that  an  absolute  majority  not  having  been  obtained  by 
the  amendment  of  the  delegation  of  Colombia,  which  received  17  votes  with 
37  voting,  this  amendment  is  not  adopted. 

The  President  then  reads  Article  2  of  the  draft  and  recalls  the  reservations 
previously  made  thereto  by  the  delegations  of  Germany  and  Austria-Hungary. 

Article  2 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports  of  the  enemy 
with  the  sole  object  of  intercepting  commercial  shipping. 

His  Excellency  Sir  Ernest  Satow  desires  to  make  a  remark  with  respect 
thereto.  His  Excellency  Baron  Marschall  has  declared  that  the  reason  why 
he  cannot  accept  Article  2  is  the  subjective  element  introduced  into  the  stipula- 
tion which  it  contains.  It  is  the  words:  "with  the  sole  object  of  intercepting 
commercial  shipping  "  to  which  objection  is  made,  and  it  may  be  thus  stated : 
Who  could  be  judge  of  the  purpose  for  which  the  mines  are  laid  if  not  he  who 
laid  them?  His  Excellency  Sir  Ernest  Satow  recalls  that  it  was  exactly  with 
this  idea  in  mind  that  the  British  delegation  had  proposed  the  following 
amendment. 

It  is  forbidden  to  lay  automatic  contact  mines  before  the  ports  of  the 
adversary  other  than  those  which  are  considered  as  war  ports. 

Without  taking  this  amendment  up  again  his  Excellency  Sir  Ernest 
Satow  wishes  merely  to  indicate  that  perhaps  a  new  wording  would  eliminate 
the  objection  made  by  the  delegation  of  Germany. 

The  President  proceeds  to  a  vote  on  Article  2  of  the  draft,  which  is  ap- 
proved by  33  yeas ;  there  are  3  not  voting  and  7  absent. 

Voting  for:  United  States  of  America,  Argentine  Republic,  Belgium, 
Bolivia,  Brazil,  Bulgaria,  China,  Cuba,  Denmark,  Ecuador,  Spain,  Great  Britain, 
Greece,  Guatemala,  Haiti,  Italy,  Japan,  Montenegro,  Norway,  Netherlands, 
Peru,  Persia,  Portugal,  Roumania,  Russia,  Salvador,  Serbia,  Siam,  Sweden, 
Turkey,  Uruguay,  Venezuela. 

Not  voting:  Austria-Hungary,  Colombia,  France. 

Absent:  Chile,  Dominican  Republic,  Luxemburg,  Nicaragua,  Panama, 
Paraguay,  Switzerland. 

The  delegation  of  Germany  reserves  its  vote  for  the  reason  previously  given 
by  his  Excellency  Baron  Marschall.     Record  is  made  of  this  reservation. 

The  President  then  reads  Article  3  of  the  draft,  which  is  thus  worded : 

When  anchored  automatic  contact  mines  are  employed,  every  possible  precaution  must 
be  taken  for  the  safety  of  peaceful  shipping. 

The  belligerents  undertake  to  do  their  utmost  to  render  these  mines  harmless  within 

a  limited  time,  and,  should  they  cease  to  be  under  surveillance,  to  notify  the  danger 

[452]    zones  as  soon  as  military  exigencies  permit,  by  a  notice  addressed  to  ship-owners, 

which    must   also   be   communicated    to   the    Governments    through    the    diplomatic 

channel. 

His  Excellency  Turkhan  Pasha  declares  that  Article  3  being  Article  6  of 
the  former  draft  regulations,  the  Ottoman  delegation  reiterates  the  declaration 
that  it  made  in  the  sixth  meeting  of  the  Commission,  which  is  inserted  in  the 
minutes  of  the  19th  of  September. 

The  President  then  reads  Articles  4  and  5,  worded  as  follows: 
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Article  4 

Any  neutral  Power  which  lays  automatic  contact  mines  off  its  coasts  must  observe 
the  same  rules  and  take  the  same  precautions  as  are  imposed  on  belligerents. 

The  neutral  Power  must  inform  ship-owners,  by  a  notice  issued  in  advance,  where 
automatic  contact  mines  will  be  anchored.  This  notice  must  be  communicated  at  once  to 
the  Governments  through  the  diplomatic  channel. 

Article  5 

At  the  close  of  the  war  the  contracting  Powers  undertake  to  do  their  utmost  to 
remove  the  mines  which  they  have  laid,  each  Power  removing  its  own  mines. 

As  regards  anchored  automatic  contact  mines  laid  by  one  of  the  belligerents  along 
the  coasts  of  the  other,  their  position  must  be  notified  by  the  Power  which  laid  them  to 
the  other  party,  and  each  Power  must  proceed  with  the  least  possible  delay  to  remove  the 
mines  in  its  own  waters. 

No  opposition  having  been  raised  to  these  two  articles,  they  are  adopted 
without  a  vote. 

The  President  then  reads  Article  6. 

Article  6 

The  contracting  Powers  which  do  not  at  present  own  perfected  mines  of  the  kind 
contemplated  in  the  present  regulations,  and  which,  consequently,  could  not  at  present 
carry  out  the  rules  laid  down  in  Articles  1  and  3,  undertake  to  convert  the  materiel  of 
their  mines  as  soon  as  possible,  so  as  to  bring  them  into  conformity  with  the  foregoing 
requirements. 

He  recalls  that  there  is  a  British  amendment 1  to  add  to  this  article  a 
second  paragraph,  worded  as  follows: 

The  prohibition  against  using  automatic  contact  mines  which  do  not 
answer  to  the  conditions  of  Article  1  shall  come  into  force  for  unanchored 
mines  one  year  and  for  anchored  mines  three  years  after  the  ratification 
of  the  present  Convention. 

The  President  makes  the  remark  that  this  amendment  contains  two  very 
distinct  parts :  one  providing  a  period  of  a  year  for  the  coming  into  force  of 
the  interdiction  regarding  unanchored  mines ;  the  other  a  period  of  three  years 
with  regard  to  anchored  mines. 

His  Excellency  Sir  Ernest  Satow  indicates  that  this  amendment  has  for  its 
object  only  to  restore  paragraph  2  of  the  original  draft,  which  in  the  vote  at 
the  first  reading  received  18  favorable  votes.  It  does  not  seem  to  him  necessary 
to  develop  again  the  reasons  in  favor  of  this  amendment.  He  will  simply  recall 
that  it  is  justified  by  the  fact  that  there  already  exist  in  many  navies  safety 
apparatus,  functioning  accurately  and  that  consequently  the  necessary 
[453]  modifications  in  the  automatic  mines  could  be  perfectly  effected  even 
within  a  shorter  period  than  that  proposed  by  the  British  amendment. 

His  Excellency  Mr.  Merey  von  Kapos-Mere  makes  the  following 
declaration : 

I  desire  only  to  say  that  for  the  same  reasons  which  the  delegation  of 
Austria-Hungary  took  occasion  to  state  at  length  in  the  committee  of  examina- 
tion when  it  was  discussing  the  question  of  the  period  to  be  allowed  for  the 

1  Annex  37. 
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transformation  of  mine  materiel,  we  are  not  in  a  position  to  accept  the  British 
amendment  in  regard  to  anchored  mines. 

His  Excellency  Turkhan  Pasha  declares  in  the  name  of  the  Imperial  Otto- 
man delegation: 

Article  6  is  the  Article  9  of  the  former  draft  regulations;  I  reiterate  then 
the  same  declaration  made  on  this  article  in  the  meeting  of  the  Commission  and 
inserted  in  the  minutes  of  the  19th  of  September. 

Vote,  being  demanded  by  the  British  delegation,  is  taken. 

The  result  is  as  follows:  17  yeas,  9  nays,  10  not  voting  and  8  absent. 

Voting  for:  Argentine  Republic,  Belgium,  Bolivia,  United  States  of  Brazil, 
China,  Colombia,  Cuba,  Denmark,  Spain,  France,  Great  Britain,  Japan,  Norway, 
Netherlands,  Persia,  Portugal,  Salvador. 

Voting  against:  Germany,  United  States  of  America,  Austria-Hungary,  Bul- 
garia, Greece,  Montenegro,  Roumania,  Russia,  Turkey. 

Not  voting:  Ecuador,  Haiti,  Italy,  United  Mexican  States,  Peru,  Serbia, 
Siam,  Sweden,  Uruguay,  Venezuela. 

Absent:  Chile,  Dominican  Republic,  Guatemala,  Luxemburg,  Nicaragua, 
Panama,  Paraguay,  Switzerland. 

The  President  then  reads  Article  7. 

Article  7 

The  stipulations  of  the  present  regulations  are  concluded  for  a  period  of  seven  years, 
or  until  the  close  of  the  Third  Peace  Conference,  if  that  date  is  earlier. 

The  contracting  Powers  undertake  to  reopen  the  question  of  the  employment  of" auto- 
matic submarine  contact  mines  six  months  before  the  expiration  of  the  period  of 
seven  years,  in  the  event  of  the  question  not  having  been  already  reopened  and  settled  by 
the  Third  Peace  Conference. 

In  the  absence  of  a  stipulation  of  a  new  Convention  the  present  regulations  will  con- 
tinue in  force  unless  the  present  Convention  is  denounced.  The  denunciation  shall  not  have 
effect  (with  regard  to  the  notifying  Power)   until  six  months  after  the  notification. 

This  article  is  adopted  without  remarks. 

The  President  proposes  to  the  Commission  that  it  be  good  enough  to  pro- 
ceed to  a  vote  upon  the  whole  draft  in  order  to  give  it  the  sanction  necessary 

for  its  presentation  to  the  plenary  Conference. 
[454]  The  result  of  the  vote  is  as  follows :  38  yeas,  6  absent. 

Voting  for:  Germany,  United  States  of  America,  Argentine  Republic,  Aus- 
tria-Hungary, Belgium,  Bolivia,  United  States  of  Brazil,  Bulgaria,  China, 
Colombia,  Cuba,  Denmark,  Ecuador,  Spain,  France,  Great  Britain,  Greece,  Gua- 
temala, Haiti,  Italy,  Japan,  United  Mexican  States,  Montenegro,  Norway,  Nether- 
lands, Peru,  Persia,  Portugal,  Roumania,  Russia,  Salvador,  Serbia,  Siam,  Sweden, 
Switzerland,  Turkey,  Uruguay,  Venezuela. 

Absent:  Chile,  Dominican  Republic,  Luxemburg,  Nicaragua,  Panama,  Para- 
guay. 

Reservations  were  made  by  the  following  delegations : 

The  delegation  of  Germany  upon  the  points  mentioned  previously  in  the 
minutes. 

The  delegations  of  Montenegro,  Russia  and  Sweden  upon  paragraph  1 
of  Article  1. 

The  delegation  of  Turkey  upon  Articles  1,  3,  and  6. 
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His  Excellency  Sir  Ernest  Satow  desires  to  extend  to  the  President,  at 
the  end  of  the  examination  of  the  draft,  his  deep  gratitude  for  the  very  impartial 
and  conciliatory  manner  in  which  he  has  conducted  the  difficult  debates;  he 
desires  also  to  thank  the  technical  delegates  who  have  worked  so  hard  for  many 
weeks  to  arrive  at  a  result  with  which  the  Third  Commission  has  every  right  to 
be  content.     (Hearty  applause.) 

The  President  then  speaks : 

I  am  very  deeply  touched  by  the  kindly  appreciation  which  his  Excellency 
Sir  Ernest  Satow  has  expressed  regarding  the  part  I  have  had  the  honor  to 
take  in  the  accomplishment  of  a  task  which  has  not  been  without  difficulties. 
I  desire  also  to  express  my  gratitude  for  the  cordiality  with  which  the  Commis- 
sion has  been  good  enough  to  receive  the  flattering  remarks  about  myself.  If 
now  and  then  it  has  happened  that  in  the  exercise  of  my  presidential  functions  I 
have  displayed  an  insistency  which  might  have  seemed  excessive  and  if,  when 
our  desired  object  seemed  to  be  receding,  I  have  not  always  been  able  to  overcome 
a  certain  impatience,  I  am  to-day  impelled  to  crave  your  indulgence.  From  the 
beginning  the  conviction  that  it  was  necessary  to  arrive  at  a  decision  has  never 
left  us.  The  rules  which  we  have  just  established  are  above  all  demanded  by 
the  humanitarian  sentiment  common  to-day  to  all  nations.  We  finish,  if  not 
with  a  complete  work,  at  least  with  satisfactory  results.  Our  Governments  were 
right  in  expecting  them  of  us. 

Gentlemen,  thanks  to  you,  thanks  to  the  cooperation  of  the  bureau  of  the 
Commission  and  to  our  reporter,  as  energetic  as  conciliatory  and  impartial,  we 
have  successfully  completed  a  truly  useful  work  from  every  point  of  view. 
Allow  me  to  thank  you  for  it.     (Hearty  applause.) 

The  President  asks  if  the  Commission  wishes  to  hear  the  reading  of  the 
supplementary  report  which  will  accompany  the  text  of  the  regulations  in  its 
transmission  to  the  plenary  Conference. 

He  states  that  the  Commission  seems  to  rely  upon  the  reporter  himself  for 
certain  revision  which  should  be  made  in  the  report  in  order  that  it  may  be  in 
perfect  harmony  with  the  results  of  to-day's  meeting. 

The  meeting  adjourns  at  3:  30  o'clock. 


[455] 
Annex 

LAYING  OF  AUTOMATIC  SUBMARINE  CONTACT  MINES 

Draft  Report  to  the  Conference1 

Mr.  President  and  Gentlemen: 

The  Third  Commission  to-day  renders  an  account  to  the  Conference  of  the 
mission  which  you  intrusted  to  it  by  assinging  to  it  from  among  the  topics  men- 

1  This  report  was  presented  for  the  Third  Commission  by  Professor  Georcios  Streit, 
reporter  of  the  first  subcommission.  See  the  report  to  the  Conference,  vol.  i,  eighth  plenary 
session,  p.  280  [287]. 
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tioned  in  the  program  of  the  Imperial  Russian  Government •  the  question  con- 
cerning the  laying  of  automatic  submarine  contact  mines. 

After  having  referred  the  matter  for  preliminary  study  to  its  first  subcom- 
mission,  which  in  turn,  after  a  general  discussion,2  appointed  a  committee  of 
examination 3  with  instructions  to  draft  regulations,  the  Third  Commission 
busied  itself  for  a  long  time  with  this  subject  of  the  laying  of  mines  in  its  last 
four  meetings.  In  the  meeting  of  August  28,  it  had  to  dispose  of  a  preliminary 
question  which  had  arisen  in  the  committee  of  examination,  to  wit,  whether  the 
regulations  to  be  drawn  up  should  also  contain  provisions  on  the  laying  of  mines 
by  neutrals;  in  the  meetings  of  September  17,  19,  and  26,  it  deliberated  on  the  text 
of  the  draft  regulations  and  accompanying  detailed  report  submitted  to  it  by  the 
committee  of  examination.4  We  may  be  permitted  to  refer  to  these  so  far  as  the 
project  of  the  committee  has  not  been  changed  by  the  Commission. 


The  principal  change  made  by  the  Commission  in  the  text  drafted  by  the 
committee  consists  in  the  omission  of  Articles  2  to  5  of  the  committee  text ; 5 
these  deal  with  the  limits  to  be  observed  by  the  belligerents,  as  to  area,  in  the 
use  of  anchored  automatic  submarine  contact  mines.  Paragraph  3  of 
[456]  Article  4,  which  obtained  a  strong  majority  (24  yeas,  5  nays,  3  absten- 
tions and  12  absent),  was  the  only  one  kept  by  the  Commission.  It  now 
appears  as  Article  2  of  the  draft  which  we  have  the  honor  to  submit  to  the 
Conference ;  the  rest  of  the  provisions  contained  in  the  said  articles  have  dis- 
appeared. In  fact,  from  the  beginning  of  our  deliberations  two  opposing  tenden- 
cies were  manifested  on  the  subject  of  the  places  where  it  should  be  permis- 
sible to  place  anchored  automatic  contact  mines.  On  one  hand  it  was  desired 
to  establish  fixed  limits  within  which  the  employment  of  such  mines  would  not 
be  forbidden,  and  on  the  other  a  right  was  claimed  in  behalf  of  belligerents  to 
make  use  of  anchored  mines  without  restriction  as  to  place,  even  on  the  high 
seas,  within  the  "  sphere  of  their  immediate  activity."  The  committee  hoped 
to  be  able  to  find  a  compromise  solution : 

1.  By  permitting  the  use  of  anchored  automatic  contact  mines  within  a  zone 
of  three  marine  miles  which  in  certain  places  would  be  extended  to  ten  miles; 
a  further  distinction  being  established  on  certain  points,  as  to  this  greater  zone, 
between  the  defense  and  the  attack. 

2.  By  permitting  belligerents  to  make  use  of  such  mines  in  the  sphere  of 

1  See  vol.  i,  in  initio. 

'  Meetings  of  June  27,  July  4  and  July  11  of  that  subcommission. 

*  This  committee  of  examination  was  presided  over  by  his  Excellency  Mr.  Hagerup 
(Norway),  the  president  of  the  subcommission,  and  was  composed  of  the  following  mem- 
bers: Rear  Admiral  Siegel  and  Lieutenant  Commander  Retzmann  (Germany),  Rear 
Admiral  Sperry  (United  States),  Rear  Admiral  Haus  (Austria-Hungary),  his  Excellency 
Mr.  van  den  Heuvel  (Belgium),  Captain  Burlamaqui  de  Moura  (Brazil),  Colonel  Ting 
(China),  Captain  Chacon  (Spain),  Rear  Admiral  Arago  (France),  Captain  Ottley  and 
Commander  Segrave  (Great  Britain),  Professor  Georgios  Streit,  reporter  (Greece),  his 
Excellency  Count  Tornielli  and  Captain  Castiglia  (Italy),  Rear  Admiral  Hayao 
Shimamura  and  Captain  Moriyama  (Japan),  his  Excellency  Vice  Admiral  Jonkheer  Roell 
and  Lieutenant  Surie  (Netherlands),  Captain  Behr  (Russia),  his  Excellency  Mr.  Ham- 
marskjold  and  Captain  af  Klint  (Sweden),  his  Excellency  Turkhan  Pasha  and  his 
Excellency  Vice  Admiral  Mehemed  Pasha  (Turkey). 

*  See  the  fifth  meeting,  annexes  A  and  B.  The  committee  of  examination  held  ten 
meetings;  its  proceedings  were  not  recorded. 

*  Annex  31. 
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their  immediate  activity  even  beyond  the  limits  above  mentioned;  but,  in  this 
case,  the  mines  employed  "  would  have  to  be  so  constructed  as  to  be  rendered 
harmless  within  the  maximum  period  of  two  hours  after  the  party  using  theni 
abandoned  them." 

In  the  Commission  this  solution  received  so  few  votes  that  it  was  impos- 
sible even  to  hope  that  when  it  came  before  the  Conference  the  desired  agree- 
ment would  be  reached.  Even  paragraph  2  of  Article  4,  which  established  the 
difference  mentioned  between  attack  and  defense,  was  rejected,  as  it  obtained 
only  10  votes  as  against  12  nays  and  10  abstentions.  It  was  the  same  with  an 
amendment  presented,  as  a  compromise,  by  the  delegation  of  Sweden,  according 
to  which  the  prohibitions  of  Articles  2  to  4  would  carry  an  exception  in  the  case 
"  of  an  imperious  military  necessity  ";  this  amendment  was  likewise  rejected  by  a 
majority  of  the  Commission. 

As  to  Articles  2  to  4,  paragraph  1,  as  presented  by  the  committee,  they 
obtained  only  a  relative  and  rather  feeble  majority  (Article  2:  16  yeas,  11  nays, 
10  abstentions ;  Article  3 :  10  yeas,  10  nays,  10  abstentions ;  Article  4,  paragraph 
1 :  15  yeas,  9  nays,  12  abstentions)  ;  and  Article  5  of  this  text  was  rejected  almost 
unanimously,  being  opposed  both  by  the  delegations  that  were  against  any  re- 
striction in  area  and  by  the  delegations  that  had  consented,  in  order  to  facilitate 
an  agreement,  to  permit  the  use  of  anchored  mines  everywhere  in  the  sphere  of 
the  immediate  activity  of  the  belligerents,  subject  to  the  technical  restrictions 
contained  in  the  second  paragraph  of  Article  5.  Moreover,  very  serious  doubts 
were  expressed  as  to  the  possibility  of  applying  in  all  circumstances  the  technical 
provisions  set  forth  in  that  paragraph. 

The  omission  of  Articles  2  to  5  of  the  committee's  draft  necessarily  caused 
the  second  paragraph  of  Article  7  and  the  second  paragraph  of  Article  9  to  be 
dropped.  It  seemed,  however,  to  be  understood  that  the  absence  of  any  pro- 
visions assigning  limits  within  which  neutrals  can  place  mines  must  not  be  inter- 
preted as  establishing  a  right  on  the  part  of  neutrals  to  place  mines  on  the  high 
seas. 

By  thus  overturning,  through  the  suppression  of  Articles  2  to  5,  the  decision 
which  had  seemed  to  obtain  unanimous  support  in  the  committee  and  according 
to  which  a  restriction  as  to  area  in  the  use  of  anchored  mines  ought  to  be 
expressly  set  forth  in  the  regulations,  there  has  been  no  intention  to  swerve 
from  the  conviction  that  a  restriction  as  to  area  also  is  in  principle  imposed 
upon  the  employment  of  such  mines.  The  very  weighty  responsibility 
|457]  towards  peaceful  shipping  assumed  by  the  belligerent  that  lays  mines 
beyond  his  coastal  waters  has  been  several  times  placed  in  evidence,  and  it 
nas  been  unanimously  recognized  that  only  "  absolutely  urgent  military  reasons  " 
can  justify  such  a  usage  with  respect  to  anchored  mines.  "  Conscience,  good 
sense,  and  the  sentiment  of  duty  imposed  by  the  principles  of  humanity  "  will  be 
the  surest  guide  for  the  conduct  of  mariners  of  all  civilized  nations;  even  with- 
out any  written  stipulation,  there  will  surely  not  be  lacking  in  the  minds  of  all 
the  knowledge  that  the  principle  of  the  liberty  of  the  seas,  with  the  obligations 
that  it  carries  for  those  who  make  use  of  this  means  of  communication  open-  to 
all  peoples  is  definitely  dedicated  to  humanity. 
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II 

The  other  provisions  contained  in  the  committee's  draft 1  have  not  under- 
gone essential  modification. 

Article  1  remains  the  same  with  the  exception  of  a  slight  change  in  phrasing 
to  emphasize  the  prohibition  laid  down  in  the  first  paragraph.  The  fundamental 
distinction  between  the  three  kinds  of  engines  mentioned  in  Article  1  is  pre- 
served. The  Commission  was  unanimous  for  prohibiting  the  use  of  anchored 
automatic  contact  mines  which  do  not  become  harmless  when  they  have  broken 
loose  from  their  moorings  as  well  as  the  use  of  torpedoes  which  do  not  become 
harmless  when  they  have  missed  their  mark.  As  to  unanchored  mines,  the 
broader  proposal  to  forbid  their  use  absolutely  (for  a  period  of  five  years)  was 
again  brought  up  by  the  delegation  of  Germany ;  it  obtained  only  a  relative 
majority;  and  then  the  interdiction  as  the  corrimittee  had  worded  it  obtained  a 
majority  of  19  yeas  against  8  nays,  with  9  abstentions,  8  Powers  not  responding 
to  the  vote  call.  The  Argentine  delegation  declared  that  it  accepted  the  provision 
with  the  exception  of  the  fixed  period  of  one  hour  within  which  the  mine  must 
become  harmless. 

Article  2  [paragraph  3  of  the  fourth  article  of  the  committee's  original 
draft]  2  secured,  as  we  have  just  seen,  a  strong  majority;  the  different  vicissi- 
tudes through  which  this  provision  passed  are  narrated  in  the  report  to  the 
Commission.8 

A  new  and  more  radical  amendment  presented  by  the  British  delegation,' 
providing  that  it  is  "  forbidden  to  lay  automatic  contact  mines  before  the  ports 
of  the  adversary  other  than  those  which  are  considered  as  war  ports  "  was  re- 
jected by  the  Commission  by  a  vote  of  13  to  5,  with  17  abstentions. 

Article  3  (Article  6  of  the  committee's  draft5)  was  adopted  unanimously. 
The  text  proposed  by  the  committee  underwent  only  a  slight  change  in  its  form ; 
since  it  was  unanimously  recognized  that  the  provision  obliging  belligerent 
States  to  notify  the  danger  zones  "  as  soon  as  it  can  be  done  "  was  intended  to 
qualify  this  obligation  as  the  exigencies  of  war  might  make  necessary  (report  to 
the  Commission),  it  seemed  preferable  to  express  this  idea  more  clearly  in  the 
very  text  of  the  regulations. 

His  Excellency  Turkhan  Pasha  repeated  on  the  occasion  of  the  discussion 
of  this  article  in  the  Commission,  the  declaration  that  had  been  made  in  the  com- 
mittee by  the  Ottoman  delegation  with  regard  to  the  straits  of  Bosporus  and 
Dardanelles.    This  was  inserted  in  the  detailed  report. 

Article  4  (Article  7  of  the  committee's  draft)  was  accepted  unanimously 
after  omitting  by  a  majority  vote  the  provision  fixing  limits  of  area  which  neu- 
trals should  observe  in  laying  mines.    We  have  already  had  occasion  to  explain 

the  reason  of  this  omission. 
[458]  Article  5  (Article  8  of  the  committee's  draft)  merely  completes  the  pro- 
visions contained  in  the  two  preceding  articles  by  laying  down  rules  to  be 
observed  at  the  close  of  the  war  by  every  Power,  belligerent  or  neutral,  which 

1  Annex  31. 
■  Ibid. 

*  See  the  fifth  meeting,  annex  A. 
4  Annex  32. 

*  See  the  report  to  the  Commission. 
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has  laid  mines  that  may  still  be  dangerous   for  shipping.     This  was  passed 
unanimously. 

The  provision  of  Article  6  (Article  9  of  the  committee's  draft)  is  temporary. 
The  engagement  taken  by  the  contracting  Powers  to  convert  as  soon  as  possible 
the  materiel  of  their  mines  so  as  to  bring  it  into  conformity  with  the  technical 
conditions  set  forth  in  these  regulations  was  unanimously  adopted ;  but  the  hesita- 
tion manifested  in  the  committee  with  respect  to  the  period  of  one  year  to  be 
granted  Governments  for  effecting  such  conversion  of  unanchored  mines  was 
emphasized  in  the  Commission  in  connection  with  the  British  amendment  to  apply 
this  same  period  to  all  mines  mentioned  in  the  regulations.  The  British  amend- 
ment provided: 

The  prohibition  against  employing  automatic  contact  mines  which  do 
not  answer  to  the  conditions  of  Article  1  shall  come  into  force  one  year 
after  the  ratification  of  the  present  Convention. 

The  vote  on  this  amendment  was  18  yeas,  11  nays,  with  8  abstentions. 
Seven  Powers  did  not  respond  to  the  call  for  their  votes. 

The  second  paragraph  of  Article  9  of  the  text  presented  by  the  committee, 
which  relates  to  the  conditions  imposed  on  the  use  of  mines  allowed  "  within  the 
sphere  of  the  immediate  activity  of  the  belligerents,"  had  to  be  abandoned,  as  we 
have  already  said,  in  consequence  of  the  omission  of  the  rule  to  which  it  referred. 

Article  7  corresponds  to  Article  10  of  the  committee's  draft.  In  the  Com- 
mission the  British  delegation  proposed  an  amendment *  assigning  a  duration  of 
seven  years  for  the  Convention  as  a  compromise  between  the  original  proposal, 
according  to  which  the  Convention  to  be  concluded  was  to  have  a  duration  of  ten 
years,  and  the  text  presented  by  the  committee,  which  fixed  a  term  of  five  years 
for  it ;  this  amendment  would  at  the  same  time,  as  was  said  by  the  delegation  of 
Japan  in  the  Commission,  avoid  any  interruption  between  the  new  Convention  to 
be  concluded  when  the  question  should  be  reopened  according  to  paragraph  2  of 
this  article  and  the  Convention  now  negotiated.  The  British  amendment  was 
adopted  by  21  yeas  against  8  nays,  with  9  abstentions  and  6  Powers  not  respond- 
ing to  the  roll  call. 

It  was  substituted  for  the  text  proposed  by  the  committee. 

Ill 

Finally,  the  Commission  on  the  motion  of  the  Netherland  delegation  2  had 
yet  to  consider  the  form  to  be  given  to  the  decision  of  the  committee,  approved 
in  principle  by  the  Commission,  according  to  which  there  was  no  change  what- 
ever made  in  the  present  status  of  straits  by  the  stipulations  of  the  Convention 
to  be  concluded.  The  Netherland  delegation  desired  that  a  provision  to  this 
effect  be  inserted  in  the  regulations  concerning  the  laying  of  mines.  After  a  dis- 
cussion it  was  deemed  preferable  to  add  nothing  to  the  text  of  the  regulations 
but  instead  to  change  the  passage  in  the  report  which  speaks  of  the  resolution  of 
the  committee  of  examination  on  this  question.  It  would  be  thus  established  in 
the  report  that  straits  are  not  contemplated  in  the  deliberations  of  the  present 
Conference,  and,  while  expressly  preserving  the  declarations  made  in  the 
[459]  committee  by  the  delegations  of  the  United  States,  Japan,  Russia,  Turkey, 

1  Annex  32. 
*  Annex  33. 
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a  desire  would  be  indicated  to  see  the  technical  conditions  adopted  in  the  present 
regulations  applied  to  such  mines  as  might  be  used  in  straits. 

In  line  with  this  idea  it  was  decided  to  substitute  the  following  for  the  last 
paragraph  of  Chapter  V  of  the  report: 

The  committee  has  taken  note  of  these  declarations  and  decided  that 
they  should  be  reproduced  in  full  in  the  present  report.  At  the  same  time 
the  committee  decided  unanimously  to  suppress  all  provisions  relating  to 
straits,  which  should  be  left  out  of  discussion  by  the  present  Conference.  It 
was  clearly  understood  that  under  the  stipulations  of  the  Convention  to  be 
concluded  nothing  whatever  has  been  changed  as  regards  the  actual  status 
of  straits.  But,  so  far  as  not  inconsistent  with  the  foregoing  declarations, 
it  has  been  considered  as  natural  that  the  technical  conditions  established  by 
these  regulations  should  be  of  general  application. 
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His  Excellency  Count  Tornielli  presiding. 

The  meeting  opens  at  3  o'clock. 

The  minutes  of  September  26  are  approved. 

The  President  makes  the  following  remarks : 

To-day,  after  an  absence  of  two  months,  there  is  returned  to  us  the  draft 
Convention  concerning  the  rights  and  duties  of  neutral  Powers  in  case  of  naval 
war.  You  know  that  at  the  outset  the  British  delegation  furnished  us  with  a 
text  in  32  articles  which  has  served  as  a  basis  for  our  work.  A  large  number 
of  provisions  contained  in  these  articles  have  been  adopted.  Some  of  them  have 
been  withdrawn.  In  the  course  of  the  examination  we  are  about  to  commence, 
you  will  find  in  the  project '  drawn  up  by  the  committee,  provisions  that  do  not 
appear  in  the  proposal  of  Great  Britain.2  They  have  come  to  us  from  usages 
and  rules  established  in  other  countries.  You  will  also  find  certain  compromise 
provisions  that  the  spirit  of  conciliation  and  the  desire  to  succeed  have  resulted 
in,  and  they  seem  to  me  to  be  worth  recommending  to  you. 

Such  is  the  structure  of  the  project.  It  is  not  for  me  to  speak  of  it  at  greater 
length  to  you.  I  would  be  trespassing  on  the  ground  of  our  eminent  reporter, 
and  that  would  be  audacity  on  my  part. 

But  in  order  that  the  Commission  may  be  fully  informed  on  the  subject  we 
are  about  to  deal  with,  I  shall  ask  Mr.  Renault  kindly  to  read  the  first  two 
pages  of  his  report.3    We  shall  all  find  it  a  real  pleasure  to  listen  to  him. 

His  Excellency  Mr.  Keiroku  Tsudzuki  makes  the  following  declaration: 

Mr.  President :  In  the  presence  of  a  draft  Convention  on  the  rights  and  duties 
of  neutrals  in  naval  war,  and  of  such  a  lucid,  concise  and  complete  report,  the 
Japanese  delegation  must  say  a  few  words  merely  to  show  the  reasons  of  its 
votes  and  to  express  the  ideas  that  have  always  inspired  it,  without,  however, 
having  any  intention  of  criticising  certain  opinions  expressed  during  previ- 
[461]  ous  discussions.  I  permit  myself  to  point  out  that  we  have  believed  that  it 
was  a  universally  recognized  and  accepted  principle  of  international  law, 
at  least  in  theory,  that  one  of  the  duties  of  neutral  States  is  absolute  abstention 
from  any  aid,  direct  or  indirect,  in  the  operations  of  the  belligerents.  The 
writers  of  the  Occident  have  maintained  this  thesis,  and  they  have  gone  to  the 
extent  of  saying  that  even  the  act  of  favoring  the  two  parties  even  in  an  equal 
measure  would  also  be  a  failing  in  the  duties  of  neutrality,  since  that  act  might 
profit  one  of  those  parties  more  than  the  other.  I  have  only  to  mention  names  of 
universal  reputation,  like  Martens,  Fiore,  Kleen,  Despagnet  and  Merignhac, 

1  Annex  65. 
'  Annex  44. 
*  Annex  to  this  day's  minutes. 
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Nys,  Heffter,  Geffcken,  Perels,  etc.  Hence,  it  has  seemed  to  us  that  neu- 
trality involved  duties  well  beyond  the  limits  imposed  by  impartial  license. 

Besides,  from  the  not  less  universally  recognized  principle  that  the  bel- 
ligerents ought  to  abstain  from  using  neutral  ports  as  bases  for  their  operations 
of  war,  it  very  naturally  follows  that  neutrals  have  the  duty  not  to  permit  bel- 
ligerents to  make  use  of  their  ports  in  the  sense  indicated. 

It  seems  to  me  that  it  naturally  follows  from  that,  as  an  absolutely  logical 
consequence  that  neutral  ports  ought  not  to  be  used  for  the  purpose  of  pre- 
serving the  fighting  strength  of  belligerent  ships,  not  to  mention  the  increase  of 
that  strength.  It  seems  to  me  equally  clear  that  coal,  being  quite  indispensable 
to  these  ships  in  acting  as  fighting  units,  has  a  strategic  value  in  modern  war,  that 
taking  on  coal  is  an  act  relating  to  the  recuperation  of  spent  strength,  that  con- 
sequently to  make  use  of  those  ports  as  coaling  stations  is  only  one  way  of  using 
them  as  strategic  bases,  as  so  many  writers  have  already  pointed  out. 

We  deeply  regret  not  being  able  to  support  the  opinion  that  neutrals,  not 
having  the  right  to  diminish  the  fighting  force  of  belligerent  ships,  ought  con- 
sequently to  permit  them  to  take  on  supplies  in  their  ports.  Indeed  to  take  on 
coal,  which  is  an  indispensable  act  for  belligerents  in  preserving  the  fighting 
power  for  their  ships,  they  have  only  to  cause  these  vessels  to  be  accompanied  by 
colliers  to  take  on  their  supplies  on  the  high  seas.  This  is  an  act  of  prepara- 
tion necessary  and  sufficient  for  a  distant  expedition.  All  that  we  wish  to  main- 
tain is  that  neutral  ports  are  not  to  be  abused  either  for  the  purpose  of  taking 
the  place  of  such  colliers  or  for  the  purpose  of  permitting  them  to  carry  out  their 
auxiliary  service. 

Moreover,  we  must  not  lose  sight  of  the  fact  that  these  acts  of  supply  take 
place  under  the  shelter  that  neutrality  offers  these  vessels  by  permitting  them 
to  remain  in  its  ports  without  fear  of  molestation  by  their  adversary,  which  is 
equivalent  to  saying  that  it  is  the  aid  given  by  neutrality  that  permits  the  bel- 
ligerents to  make  strategic  preparations  in  security.  Here  we  have  one  reason 
more  why  these  vessels  should  refrain  from  operations  that  relate  to  the  periodical 
recuperation  of  their  physical  fighting  strength.  The  same  remark  would  apply, 
perhaps  with  greater  force,  to  the  use  of  these  ports  for  the  repair  of  damages 
and  for  the  refreshment  of  the  fatigued  crews  of  these  vessels. 

The  only  exceptions  that  should  be  made  to  the  principles  above  referred  to 
are  cases  where  humanitarian  considerations  interpose,  cases  of  maritime  storms, 
damages  caused  by  the  perils  of  the  sea,  etc.  The  fact  that  the  quantity  of  coal 
to  be  furnished  to  these  vessels  is  limited  by  the  law  of  several  countries  to  the 
amount  necessary  to  reach  their  own  national  port,  only  accentuates 
[462]  the  idea  of  a  humanitarian  asylum  that  justifies  these  exceptions.  Like- 
wise, the  limitation  of  the  repair  of  damages  to  the  measure  absolutely 
necessary  for  seaworthiness,  etc.,  etc. 

The  question  of  fact  where  humanitarian  asylum  ends  and  where  the  abuse 
of  that  hospitality  to  cloak  operations  or  strategic  preparations  begins  is  often 
very  delicate  and  the  answer  to  it  is  very  difficult.  This  is  why  we  had  proposed 
to  the  committee  of  examination  some  arbitrary  but  arithmetical  criteria,  of 
a  nature  to  exclude  complaints  in  the  future.  As  these  proposals  could  not  gain 
sufficient  votes,  we  accept  Articles  12,  15,  17,  19,  etc.,  in  their  present  reading  in 
a  spirit  of  concession  and  conciliation.  But  it  must  be  said  that  these  are  com- 
promise concessions  that  the  sentiment  of  conciliation  prompts  us  to  accept,  and 


EIGHTH  MEETING,  OCTOBER  4,  1907  465 

that  there  is  a  great  difference  between  that  and  accepting  proposals  that  would  be 
the  same  as  recognizing  the  doctrine  that  neutrality  is  only  an  impartial  license, 
that  the  right  of  asylum  is  only  a  way  of  making  use  of  neutral  ports  as  strategic 
points  for  lading  with  coal,  for  provisioning  and  making  repairs,  that  is  to  say, 
as  strategic  bases. 

This  is  why  we  cannot  accept  the  two  amendments  proposed  in  the  com- 
mittee of  examination,  amendments  which,  according  to  the  report,  are  to-day 
submitted  to  the  Commission  to  be  decided  upon  by  the  high  assembly.  One 
of  these  amendments  is  that  proposed  by  his  Excellency  the  honorable  delegate 
of  Russia,  concerning  Article  12.  We  have  always  maintained  the  advantage  of 
having  a  fixed,  arithmetical  and  unmistakable  rule  on  the  length  of  stay  with  a 
view  to  excluding  both  abuses  and  recriminations  at  the  same  time.  Article 
12  in  its  present  wording  is  calculated  to  bring  out  a  number  of  them.  Although 
we  would  prefer  to  have  a  single  universal  rule,  the  spirit  of  conciliation  prompts 
us  to  accept  Article  12  even  in  its  compromise  form.  At  least  there  is  one 
thing  that  consoles  us,  which  is  that  the  rules,  although  not  universal,  would  at 
least  be  fixed,  unambiguous.  The  amendment  as  proposed  takes  from  us  even 
this  consolation.  It  introduces  an  element  of  uncertainty.  The  length  of  stay 
would  vary  according  to  the  facilities  that  each  port  offers  to  belligerent  ships 
in  the  matter  of  supplies.  Moreover,  neutrals  would  be  obliged  to  have  recourse 
to  inquisitorial  measures  in  order  to  see  to  it  that  the  belligerent  ships  did  not 
abuse  the  right  of  taking  on  coal  in  order  to  uselessly  and  illegally  prolong 
their  stay.  Finally,  the  amendment  contains  a  stipulation  that  would  tend  to 
recognize  in  a  convention  that  it  is  legitimate  to  allow  the  ships  of  a  belligerent 
Power  to  use  the  ports  of  neutrals  as  strategic  bases  to  fill  their  coal  bunkers,  to 
rest,  to  recuperate  their  spent  strength,  and  to  make  preparation  for  advancing 
against  the  enemy. 

These  are  the  reasons  which,  to  our  great  regret,  prevent  us  from  support- 
ing the  same  amendment.  Moreover,  the  present  meaning  of  Article  12  is  one  of 
the  essential  conditions  on  which  we  accept  the  other  articles.  For  if  we  accept  the 
stipulations  of  the  other  articles,  especially  Article  19,  without  having  fixed  and 
arithmetical  criteria,  it  is  because  we  believe  that  the  stipulation  of  Article  12 
by  its  very  inelasticity  would  tend  to  exercise  a  restrictive  and  automatic  influ- 
ence over  the  abuses  that  the  other  articles  might  be  sources  of  in  practice  by 
reason  of  their  elasticity,  as  has  often  been  demonstrated  in  the  Far  East. 

The  other  amendment  is  the  one  proposed  by  his  Excellency,  the  honorable 
delegate  from  Sweden. 

We  regret  that  we  cannot  accept  it.  While  we  appreciate  the  spirit  of 
the  compromise  that  has  inspired  that  proposal,  and  while  we  render 
[463]  homage  to  the  repeated  efforts  of  conciliation  of  the  honorable  author 
of  the  said  proposal,  I  permit  myself,  nevertheless,  to  repeat  that  Article 
12  is  already  the  result  of  a  compromise.  Besides,  it  must  be  said  that  certain 
signatory  Powers  have  no  fixed  rules  and  that  there  is  no  assurance  that  they 
will  make  any  immediately  after  the  ratification  of  the  projected  Convention. 
So  that  if  we  introduce  into  Article  12  the  uncertainty  contemplated  by  the  pro- 
posed amendment,  the  belligerent  vessels  will  be  able  to  stay  in  the  ports  of  the 
said  Powers  as  long  as  they  have  need  to  take  on  provisions.  This  uncertainty 
is  a  very  serious  consequence,  and  it  is  of  a  nature  to  change  completely  the 
essence  of  Article  12  which,  in  its  present  reading,  aims  at  establishing  a  fixed 


466  THIRD  COMMISSION 

rule  either  by  national  legislation  or  by  conventional  stipulation.  Finally,  the 
other  remarks  that  I  have  made  concerning  the  other  amendment  would  also 
apply  here,  and  I  repeat  that  it  is  with  great  regret  that  we  cannot  accept  this 
intermediate  proposition. 

In  a  word,  we  are  ready  to  accept  the  project  in  its  entirety  as  it  is  presented 
by  the  committee  of  examination,  provided  always  that  it  be  accepted  by  the  other 
maritime  Powers.  It  is  well  understood  that  we  are  not  prevented  thereby  from 
warmly  supporting  all  amendments  that  would  assist  in  fortifying  our  point  of 
view.  At  the  same  time  I  consider  it  my  duty  to  declare  right  now  that  the  addi- 
tion of  new  stipulations  in  a  sense  contrary  to  that  which  we  have  indicated,  or 
the  suppression  of  stipulations  of  the  draft  that  we  have  supported  as  an  affirma- 
tive expression  of  cardinal  principles  whose  acceptance  by  the  other  Powers 
would  bind  us  to  accept,  in  exchange,  stipulations  that  do  not  please  us  very 
much,  the  adoption  of  those  amendments  would  be,  I  say,  of  a  nature  to  force  us 
to  decline  to  adhere  to  the  Convention.  For  indeed,  we  would  prefer  the  absence 
of  any  stipulation  whatever  to  the  making  of  an  international  Convention  that 
would  tend  to  give  the  prestige  of  legitimacy  to  the  use  of  the  ports  of  another  as 
indispensable  steps  in  going  to  meet  the  enemy.  We  find  that  such  a  Convention 
would  really  be  a  movement  backwards  and  in  contradiction  to  the  modern 
tendency  of  the  theory  of  international  law  and  also  of  a  nature  to  put  obstacles 
in  the  way  of  the  proper  crystallization  of  this  theory  in  the  future.  In  the  ab- 
sence of  a  Convention  we  believe  that  we  shall  at  least  have  as  a  guide  and  a 
support  all  the  weight  of  the  enlightened  opinion  of  the  civilized  world  and  its 
incontestable  prestige. 

His  Excellency  Mr.  Tcharykow  says  that  it  is  with  sincere  satisfaction  that 
the  delegation  of  Russia  has  heard  the  conciliatory  language  of  his  Excellency 
the  first  delegate  of  Japan.  His  Excellency  Mr.  Tcharykow  is  happy  also  to  be 
able  to  make  an  answer  of  like  tenor  by  announcing  that  the  delegation  of  Russia 
has  just  withdrawn  the  amendment  it  had  proposed  to  Article  12  and  to  which  his 
Excellency  Mr.  Tsudzuki  had  expressed  serious  and  well-grounded  objections. 

His  Excellency  Mr.  Tcharykow  announces  then  to  the  Commission  that 
the  delegation  of  Russia  has  filed  an  amendment  to  Article  19  respecting  the 
first  sentence  of  the  third  paragraph  of  that  article.  This  amendment  is  narrow 
in  its  scope:  it  has  in  view  a  special  case,  that  where  a  belligerent  vessel  which 
has  entered  a  neutral  port  has  not  had  time  within  the  legal  length  of  stay  to 
effect  the  loading  of  the  coal  that  has  been  granted  to  it.  What  ought  the  neutral 
Power  to  do  in  this  case  ?  The  Convention  says  nothing  of  it.  Some  are  of  the 
opinion  that  it  will  not  compel  the  vessel  to  depart.  This  will  perhaps  be  true 
if  the  neutral  State  is  powerful  and  if  it  does  not  fear  the  complaints  of  the  other 
belligerent.  But,  in  the  contrary  case,  the  neutral  State  will  be  placed  in  a 
very  delicate  situation,  for  through  fear  of  the  reprisals  of  the  other  bel- 
[464]  ligerent,  it  may  find  itself  obliged  to  make  a  vessel  leave  without  coal  or 
without  a  sufficient  quantity  of  fuel  and  thereby  perhaps  become  a  wreck. 

It  is  to  remedy  these  dangers  that  the  delegation  of  Russia  filed  its  amend- 
ment. For  the  rest,  it  is  in  agreement  with  the  delegation  of  Japan  on  the 
point  that  the  neutral  port  can  never  serve  as  a  base  of  operations,  and  it  seems 
to  it  that  in  this  regard  the  Convention  contains  in  its  Articles  5  and  9  satis- 
factory prescriptions  and  sanctions. 

In  these  circumstances,  his  Excellency  Mr.  Tcharykow  indulges  in  the 
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hope  that  the  delegation  of  Japan  can  accept  the  Russian  amendment  to  Article  19. 

His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  he  must  express  to  his 
Excellency  Mr.  Tcharykow  his  very  sincere  thanks  for  the  manner  in  which 
he  has  treated  his  declaration  and  also  must  render  homage  to  the  spirit  of  con- 
ciliation always  animating  the  delegation  of  Russia  as  shown  on  several  occa- 
sions. As  regards  the  amendment  which  has  just  been  announced,  he  can  only 
reserve  the  expression  of  his  opinion  until  the  time  when  Article  19  is  discussed. 

His  Excellency  Sir  Ernest  Satow  then  makes  the  following  declaration : 

We  have  stated  our  opinion  on  the  general  question  in  the  meeting  of  Au- 
gust 1,  and  again  on  the  meeting  of  September  11.  It  is,  therefore,  not  neces- 
sary to  refer  to  it  to-day. 

I  desire  to  renew  on  the  subject  of  this  whole  project  the  reservations  that 
I  had  to  make  in  the  name  of  the  British  Government  before  the  committee  of 
examination  during  the  meeting  of   September  28. 

For  Great  Britain  the  matter  is  of  such  importance,  not  only  by  reason 
of  the  extent  of  her  coasts,  but  also  because  of  conventional  stipulations  bind- 
ing her,  that  we  must  reserve  the  right  to  our 'Government  to  submit  to  a  careful 
and  detailed  examination  the  whole  project  as  voted  by  the  Conference.  It 
is  only  under  this  reservation  that  we  can  take  part  in  the  separate  discussion 
of  each  article. 

Several  of  these  articles  differ  seriously  from  the  original  proposals  put  for- 
ward by  our  delegation  which  are  in  agreement  with  the  British  provisions  at 
present  in  force.  The  form  of  some  of  these  provisions  has  been  greatly 
modified,  so  that  the  text  that  we  have  before  us  to-day  is  not  acceptable  in 
our  view.  I  believe  that  I  should  add  that  in  case  the  project  undergoes  further 
serious  modifications  our  Government  could  probably  not  accept  it,  and  it  would 
consequently  be  useless  to  reserve  for  it  the  right  of  examination  to  which 
we  have  just  made  reference. 

His  Excellency  Mr.  Hammarskjold  declares  that  on  account  of  the  situa- 
tion created  by  the  declarations  that  have  just  been  read,  he  is  of  opinion  that 
his  amendment  to  Article  12  has  become  useless  and  that,  consequently,  he 
does  not  take  it  up. 

His  Excellency  General  Porter  says  that  the  delegation  of  the  United 
States  of  America,  not  yet  having  received  definitive  instructions,  reserves  its 
vote  on  the  project  as  a  whole  until  the  moment  when  the  Government  of  the 
Union  shall  be  able  to  make  a  deeper  study  of  it.  The  delegation  of  the  United 
States  will,  therefore,  abstain   from  voting  on  the  different  articles. 

Mr.  Max  Huber  in  the  name  of  the  delegation  of  Switzerland  makes  the 
following  declaration : 

The  delegation  of  Switzerland  has  the  honor  to  declare  it  will  not  take 
part  in  the  voting,  article  by  article,  of  the  draft   Convention  concerning  the 

rights  and  duties  of  neutral  Powers  in  case  of  naval  war.1 
[465]   This  project  regulates  matters  that  cannot  directly  touch  Swiss  interests, 
in  view  of  the  geographical  position  of  the  Confederation. 

It  is  not  the  same  with  the  other  arrangements  concerning  naval  war, 
in  which  Switzerland  is  deeply  and  materially  interested  by  reason  of  her  great 
maritime  commerce. 

Nevertheless,  the  delegation  of   Switzerland  will  give  its  cordial  support 

1  Annex  65. 
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to  the  whole  project.  Indeed  it  can  only  feel  real  satisfaction  in  seeing  a  part 
of  the  law  of  nations  that  has  hitherto  given  rise  to  the  most  diverse  interpreta- 
tions, and  which  is  thus  of  a  nature  to  arouse  international  complaints  and  dif- 
ferences, to-day  settled  by  Convention. 

These  feelings  of  approval  are  the  greater  because  the  Convention  before 
us  regulates  the  rights  and  duties  of  neutral  States  in  case  of  naval  warfare 
by  analogy  with  the  regulations  of  the  rights  and  duties  of  neutral  States  in 
case  of  war  on  land. 

The  project  submitted  to  us  carries  this  same  liberal  spirit,  for  it  not  only 
defines  in  a  precise  manner  the  duties  of  neutral  States,  but  at  the  same  time 
it  limits  their  obligations  to  the  legitimate  requirements  of  belligerent  interests. 

The  President  says  that  the  declarations  just  made  by  the  delegations  of 
Japan,  Russia,  Great  Britain,  the  United  States  and  Switzerland  will  be  entered 
in  the  minutes.  He  has  noted  the  general  reservation  made  by  some  delega- 
tions in  the  sense  that  their  respective  Governments  intend  to  examine  the 
Convention  as  a  whole  after  the  close  of  the  Conference.  This  reservation 
seems  to  him  very  natural.  It  is -proper  that  a  convention  of  this  importance 
should  be  studied  thoroughly,  and  it  is  for  this  reason  that  States  generally 
agree  to  fix  a  period  of  time  after  the  close  of  a  conference  during  which  the 
protocol  of  signature  of  the  acts  simply  approved  rests  open. 

His  Excellency  Sir  Ernest  Satow  does  not  believe  that  the  reservation  he 
made  in  the  name  of  the  British  delegation  was  unnecessary.  For  this  reserva- 
tion has  for  its  purpose  to  indicate  an  intention  of  not  voting  in  favor  of  the 
draft  Convention  as  a  whole,  and  even,  in  certain  cases,  of  not  accepting  it. 

The  President  expresses  the  opinion  that  although  it  would  be  interesting 
to  hear  the  complete  report  read,  the  Commission  will  perhaps  prefer  to  gain 
time  and  have  the  reporter  limit  himself  to  giving  the  necessary  explanations 
from  time  to  time  as  the  articles  are  discussed.  It  would,  however,  be  regret- 
table not  to  have  a  reading  of  the  remarkable  statement  of  the  question  con- 
tained in  the  first  pages  of  the  report. 

Mr.  Louis  Renault  (reporter)  therefore  reads  the  preamble  of  his  report 
as  follows : 

Among  the  topics  for  the  consideration  of  the  Conference  the  Russian 
program  mentioned  "  the  rights  and  duties  of  neutrals  at  sea,"  and,  hereunder, 
the  "  question  of  contraband ;  the  rules  applicable  to  belligerent  vessels  in 
neutral  ports;  destruction,  in  cases  of  force  majeure,  of  neutral  merchant  ships 
captured  as  prizes."  The  first  and  third  questions  have  been  assigned  to  the 
Fourth  Commission;  the  second  was  reserved  for  the  Third  Commission. 

The  Commission  had  before  it  four  different  projects: 

1.    A  draft  from  the  delegation  of  Japan  defining  the  position  of  bellig- 
erent ships  in  neutral  waters ; * 
[466]  2.    A  draft  from  the  delegation  of  Spain  on  the  same  subject ; 2 

3.    A  proposal  from  the  British  delegation  in  the  form  of  a  draft  con- 
vention concerning  the  rights  and  duties  of  neutral  States  in  naval  war.3 

4.  A  proposal  from  the  delegation  of  Russia  containing  draft  provisions 
defining  the  position  of  belligerent  war-ships  in  neutraj  ports.1 
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It  will  be  noticed  at  once  that  the  British  proposal  has  a  greater  scope  than 
the  three  other  proposals,  since,  unlike  them,  it  does  not  confine  itself  to  the 
status  of  belligerent  war-ships  in  neutral  ports  and  waters,  but  also  deals  with 
the  rights  and  duties  of  neutral  States  in  general  in  naval  war. 

The  Commission  has  not  considered  itself  bound  by  the  exact  terms  in 
which  its  jurisdiction  was  defined  by  the  Conference  at  the  time  when  the 
several  topics  were  distributed  among  the  Commissions.  It  has  examined  the 
different  articles  of  the  British  proposition  embracing  the  whole  subject  of 
the  situation  of  neutral  States  in  naval  war.  It  is  believed  that  at  a  time  when 
an  International  Prize  Court  is  being  created,  it  would  be  wise  to  develop  to 
as  great  a  degree  as  possible  a  codification  of  international  maritime  law  in 
time  of  war.  Thus  the  work  of  the  Third  Commission  will  be  harmonized 
with  that  of  the  Second  Commission,  which  covers  the  rights  and  duties 
neutral  States  in  war  on  land.  This  explains  the  general  title  given  to  the 
project  and  accepted  unhesitatingly  by  the  committee  of  examination. 

In  order  to  facilitate  the  study  of  the  subject,  the  second  subcommission 
decided  that  there  should  be  submitted  to  it  a  paper  indicating  the  questions 
involved  in  the  several  proposals.  This  list  of  questions  facilitated  an  exchange 
of  views  in  the  meetings  of  July  27  and  30  and  August  1.  The  matter  was 
then  referred  to  a  committee  of  examination,  which  made  a  thorough  study 
of  it  in  a  series  of  thirteen  meetings  from  August  6  to  September  28.  The 
draft  which  we  are  about  to  analyze  was  submitted  to  two  readings ;  the  second 
taking  place  in  the  meetings  of  September  11,  12,  and  28,  of  which  the  minutes 
have  been  distributed. 

The  necessity  of  precise  regulations  having  for  their  end  the  removal  of 
the  difficulties  and  even  conflicts  in  this  branch  of  the  law  of  neutrality  has 
been  asserted  on  all  sides.  Recent  experience  has  added  its  weight  to  theoretical 
considerations  in  an  emphatic  and  most  startling  manner. 

Land  warfare  regularly  pursues  its  course  on  the  territory  of  the  bellig- 
erents. In  exceptional  circumstances  alone  is  there  any  direct  contact  between 
the  armed  forces  of  a  belligerent  and  the  authorities  of  neutral  countries ;  when 
such  contact  does  take  place,  as  when  troops  flee  into  neutral  territory,  the 
situation  is  relatively  simple ;  customary  or  written  positive  law  applies  in  a 
well-defined  manner.  The  case  is  otherwise  in  naval  war.  The  war-vessels 
of  the  belligerents  cannot  always  remain  in  the  theater  of  hostilities ;  they  need 
to  enter  harbors,  and  they  do  not  always  find  harbors  of  their  own  country 
near  by.  There  geographical  situation  exerts  a  powerful  influence  upon  war, 
since  the  ships  of  the  belligerents  will  not  need  to  resort  to  neutral  ports  to 
the  same  extent. 

Does  it  not  result  from  this  that  they  have  a  right  to  unrestricted  asylum 
there,  and  may  neutrals  grant  it  to  them?  This  is  contested.  The  distinction 
just  indicated  is  the  natural  consequence  of  what  takes  place  in  time  of 
[467]  peace.  Armed  forces  of  one  country  never  enter  the  territory  of  another 
State  during  peace.  So  when  war  breaks  out  there  is  no  change;  and 
they  must  continue  to  respect  neutral  territory  as  before.  It  is  different  with 
naval  forces,  which  are  in  general  permitted  to  frequent  the  ports  of  other 
States  in  time  of  peace.  Should  neutral  States  when  war  breaks  out  brusquely 
interrupt  this  practice  of  times  of  peace?  Can  they  act  at  their  pleasure,  or 
does  neutrality  restrain  their  liberty  of  action?     While  it  is  understood  that 
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when  belligerent  troops  penetrate  neutral  territory  they  are  to  be  disarmed 
because  they  are  doing  something  which  would  not  be  tolerated  in  time  of 
peace,  the  situation  is  different  for  the  belligerent  war-ship  that  arrives  in  a 
port  which  it  has  customarily  been  able  to  enter  in  time  of  peace  and  from 
which  it  might  freely  depart. 

What  reception  then  is  this  ship  to  meet  with?  What  shall  it  be  allowed 
to  do?  The  problem  for  the  neutral  State  is  to  reconcile  its  right  to  give  asylum 
to  foreign  ships  with  its  duty  of  abstaining  from  all  participation  in  hostilities. 
This  reconciliation,  which  is  for  the  neutral  to  make  in  the  full  exercise  of  its 
sovereignty,  is  not  always  easy,  as  is  proved  by  the  diversity  of  rules  and  of 
practice.  In  some  countries,  the  treatment  to  be  accorded  belligerent  war-ships 
in  neutral  ports  is  set  forth  in  permanent  legislation,  e.g.,  the  Italian  code  on 
the  merchant  marine;  in  others  rules  are  promulgated  for  the  case  of  each  par- 
ticular war  by  proclamations  of  neutrality.  And  not  only  do  the  rules  promul- 
gated by  the  several  countries  differ,  but  even  the  rules  prescribed  by  a  single 
country  at  different  times  are  not  identical ;  moreover,  sometimes  rules  are 
modified  during  the  course  of  a  war. 

The  essential  point  is  that  everybody  should  know  what  to  expect,  so  that 
there  will  be  no  surprise.  The  neutral  States  urgently  demand  such  precise 
rules  as  will,  if  observed,  shelter  them  from  accusations  on  the  part  of  either 
belligerent.  They  decline  obligations  that  would  often  be  disproportionate  to 
their  means  and  their  resources  or  the  discharge  of  which  would  require  on 
their  part  measures  that  are  veritably  inquisitorial. 

The  starting-point  of  the  regulations  ought  to  be  the  sovereignty  of  the 
neutral  State,  which  cannot  be  affected  by  the  mere  fact  that  a  war  exists  in 
which  it  does  not  intend  to  participate.  Its  sovereignty  should  be  respected 
by  the  belligerents,  who  cannot  implicate  it  in  the  war  or  molest  it  with  acts 
of  hostility.  At  the  same  time  neutrals  cannot  exercise  their  liberty  as  in  times 
of  peace;  they  ought  not  to  ignore  the  existence  of  war.  By  no  act  or  omis- 
sion on  their  part  can  they  legally  take  a  part  in  the  operations  of  war;  and 
they  must  moreover  be  impartial. 

It  seems  of  little  use  to  develop  these  general  considerations,  since  they 
give  rise  to  lengthy  discussions,  inasmuch  as  neutrality  is  not  viewed  in  the 
same  light  by  everybody.  It  is  better  to  confine  ourselves  to  the  study  of 
propositions  dealing  with  particular  cases  which,  while  naturally  to  be  regu- 
lated in  accordance  with  principles,  are  presented  in  concrete  and  precise 
shape. 

The  President  then  reads  the  preamble  as  well  as  Articles  1  and  2  of  the 
project,1  and  these  are  adopted  without  debate. 

With  reference  to  Article  3,  his  Excellency  Sir  Ernest  Satow  makes  the 
following  declaration : 

As  regards  Article  3,  paragraph  2,  I  have  the  honor  to  announce,  on  behalf 

of  the  British  delegation,  that  jn  order  to  show  that  a  spirit  of  concilia- 

[468]  tion  exists  for  us,  we  are  ready  to  vote  for  the  wording  proposed  by 

Mr.   Louis   Renault   in  the  meeting  of    September  26,   although   that 

wording  does  not  correspond  with  our  own  ideas  on  the  question. 

Article  3  is  adopted. 

Articles  4,  5,  and  6  are  likewise  adopted  without  discussion. 

1  Annex  65. 
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With  regard  to  Article  7,1  his  Excellency  Mr.  Ruy  Barbosa  pronounces  the 
following  address : 

Mr.  President:  In  the  part  of  the  report  concerning  the  article  that  has 
just  been  read  it  deals  with  the  Brazilian  amendment 2  permitting  the  delivery 
of  war  vessels  ordered  from  the  shipyards  of  a  neutral  country  more  than  six 
months  before  the  outbreak  of  the  war.  In  transcribing  its  text  our  eminent 
reporter  has  not  failed  to  speak  of  the  opposition  to  it  on  the  part  of  one  of 
our  most  illustrious  colleagues,  adding  that  this  proposal  did  not  result  in  a 
vote,  and  that  our  naval  delegate  had  reserved  the  privilege  of  answering  the 
objections  of  our  adversary  in  a  later  meeting. 

Although  we  do  not  press  the  question  of  our  amendment,  which  was  on 
our  part  rather  a  satisfaction  given  to  a  just  idea  than  the  expression  of  an 
interest,  the  severity  of  the  language  used  by  our  opponents  does  not  suffer 
us  to  preserve  silence.  This  is  why  I  take  advantage  of  the  first  opportunity  to 
reply. 

In  the  opinion  of  his  Excellency  Mr.  Drago,  expressed  in  the  most  cate- 
gorical manner,  "  the  Brazilian  amendment  upsets  all  accepted  notions  on  this 
subject."  It  would  be  "  a  long  step  backwards  from  the  principles  and  usages 
which  seemed  fixed  forever."  Since  the  laws  of  the  United  States  of  1794 
and  1819  up  to  the  Treaty  of  Washington  of  1871  with  its  three  rules,  followed 
by  the  formulas  of  the  Institut  de  Droit  International  in  1875  it  has  been 
"  fully  recognized  without  there  having  been  the  slightest  objection "  that  the 
act  justified  in  the  Brazilian  amendment  "  would  constitute  a  typical  case  of 
violation  of  neutral  duty." 

Now  what  is  certain  is  that  the  facts  are  far  from  authorizing  the  peremp- 
tory character  of  these  assertions,  and  that  the  Brazilian  amendment  could  not 
effect  any  upsetting  in  a  matter  where  the  rules  proposed,  although  obtaining 
a  majority  of  votes,  have  always  met  and  still  meet  with  serious  opposition,  and 
it  is  for  this  reason  that  we  are  asking  for  their  revision  on  this  very  impor- 
tant subject. 

This  is  what  I  propose  to  explain  to  you. 

In  spite  of  the  American  law  of  1794,  "  the  great  judges  who  adorned  the 
Supreme  Court  of  the  United  States  during  the  first  quarter  of  the  nineteenth 
century  laid  down  again  and  again  that  the  intent  of  the  parties  concerned  in 
the  fitting  out,  arming  and  equipping  "  of  the  war-ship  "  should  be  the  deter- 
mining element  in  the  decision,"  according  to  the  rule  laid  down  by  these 
magistrates,  "  the  animus  vendendi  being  innocent,  the  animus  belligerandi 
guilty."  These  are  the  very  words  of  Lawrence.3  Now  it  would  not  be 
reasonable  to  see  an  animus  belligerandi  in  the  purely  mercantile  act  of  the 
naval  ship-builder,  who  in  making  delivery  of  an  order  received  long  before 
the  declaration  of  hostilities  does  nothing  but  fulfill  the  contract  engagement 
concluded  at  a  time  when  the  war  was  not  foreseen. 

Again  in   1822,  that  is  to   say,  three  years  after  the  last  American  law 

invoked  by  our  learned  adversary,  the  great  Judge  Story,  in  delivering 

[469]  the  decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of 

the  ship  Santissima  Trinidad,  spoke  as   follows :  "  There  is  nothing  in 

1  Annex  65. 
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*  The  Principles  of  International  Law,  3d  ed.,  1906,  §  262,  p.  547. 
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our  laws,  or  in  the  law  of  nations,  that  forbids  our  citizens  from  sending 
armed  vessels,  as  well  as  munitions  of  war,  to  foreign  ports  for  sale.  It  is  a 
commercial  adventure,  which  no  nation  is  bound  to  prohibit;  and  which  only 
exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation."  ' 

Dana,  the  celebrated  commentator  on  Wheaton,  summed  up  the  American 
doctrine  in  these  terms  in  1866 :  "  As  to  the  preparing  of  vessels  within  our 
jurisdiction  for  subsequent  hostile  operations,  the  test  we  have  applied  has  not 
been  the  extent  and  character  of  the  preparations,  but  the  intent  with  which 
the  particular  acts  are  done.  Is  the  intent  one  to  prepare  an  article  of  contra- 
band merchandise,  to  be  sent  to  the  market  of  a  belligerent,  subject  to  the 
chances  of  capture  and  of  the  market?  Or,  on  the  other  hand,  is  it  to  fit  out 
a  vessel  which  shall  leave  our  port  to  cruise,  immediately  or  ultimately,  against 
the  commerce  of  a  friendly  nation?  The  latter  we  are  bound  to  prevent.  The 
former  the  belligerent  must  prevent."  2 

After  Dana,  the  commentators  on  Wheaton,  namely,  Boyd  in  1875  and 
Atlay  in  1904,  used  the  same  language :  "  The  simple  fact  of  an  armed  vessel 
having  been  equipped  in,  and  sent  from  the  United  States  to  a  belligerent  did 
not,  of  itself,  necessarily  constitute  a  breach  of  the  act,  or  of  the  law  of  nations. 
Thus,  if  a  ship  of  war  was  built  and  fitted  out  in  America,  and  was  then  bona 
fide  sold,  purely  as  a  commercial  speculation  to  a  belligerent,  there  would  be  no 
intent  that  she  should  cruise  against  friendly  commerce,  and  thus  no  breach 
of  neutrality  would  be  committed.  Ships  of  war  and  arms  are  articles  of 
commerce,  and  neutrals  are  entitled  to  continue  their  ordinary  commerce  with 
belligerents,  subject  to  the  risk  of  their  goods  being  captured  if  they  are  con- 
traband.   No  State  prohibits  its  subjects  from  trading  in  contraband."  3 

We  easily  see  the  arbitrary  character  of  this  jurisprudence  and  the  injustice 
of  its  corollaries  which  have  strikingly  illogical  consequences.  According  to 
it  a  war-ship  held  completely  equipped  and  armed  in  a  neutral  port  could  pass 
into  the  hands  of  a  belligerent  provided  care  is  taken  to  effect  the  sale,  even 
though  it  be  done  immediately,  only  outside  the  jurisdiction  of  the  State  whose 
subjects  engage  in  this  speculation.  That  would  be  only  an  entirely  legitimate 
commercial  act.  But  neutrality  would  be  violated  if  the  ship-builder  whose 
act  was  only  done  in  execution  of  a  contract  prior  to  the  war,  and  even  by  its 
date  wholly  unconnected  with  any  intention  of  complicity  in  the  warfare,  had 
delivered  the  vessel  to  the  purchaser  in  the  same  port  where  it  was  built. 

The  contradiction  is  palpable.  We  would  see  a  violation  of  neutrality  pre- 
cisely in  the  case  where  the  delivery  of  a  war-ship  is  incontestably  an  act  of 
good  faith,  the  execution  of  a  contract  devoid  of  any  intention  hostile  to  a 
belligerent.  We  would  consider  as  being  no  contravention  of  neutrality  the 
case  where  the  hostile  complicity  should  only  hide  itself  under  a  manceuver 
that  could  be  utilized  by  all  speculators. 

Next  in  the  chronological  order  of   the  authorities  quoted  against  us  we 

come  to  the   Treaty   of   Washington   and   the   Institut  de   Droit   International. 

According  to  our  eminent  friend,  unfortunately  our  adversary  in  this  question, 

the   rules   of   that   international   act   of    1871    and   that   learned   body   in 

[470]    1875  have  not  met  with  objections  of  any  kind,  reaching  a  status  to-day 

of  a  definitive  part  of  the  law  of  nations. 

1  Wheaton's  U.  S.  Supreme  Court  Reports,  vol.  vii,  p.  340;  Lawrence,  The  Principles 
of  International  Law.  3d  ed.,  1906,  §262,  p.  547. 

*  Note  215  to  Wheaton's  International  Law,  pp.  562,  563. 

*  Wheaton's  International  Law,  Atlay's  ed.  of  1904,  pp.  598-599. 
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Is  this  true,  gentlemen?    Not  at  all. 

To  be  sure  the  first  rule  of  the  Treaty  of  Washington  of  1871  and  the 
second  conclusion  of  those  adopted  by  the  Institut  in  1875  say  that  a  neutral 
State  should  not  permit  individuals  to  deliver  vessels  to  a  belligerent  State  in 
its  ports  or  in  its  waters. 

But  did  not  the  rules  of  this  Treaty  and  the  conclusions  of  the  Institut 
meet  with  objections?  Did  they  become  obligatory  principles  consented  to  by 
all  nations? 

As  regards  the  rules  of  Washington,  let  us  see  what  even  the  English 
authorities  say  of  them. 

The  commentators  on  Wheaton,  even  in  1904,  wrote  as  follows  concern- 
ing them : 

These  rules  are  the  weak  point  in  the  whole  matter.  What  does  this 
amount  to?  Simply  that  England  agreed  that  her  liabilities  should  be 
judged  of  by  rules  which  she  admits  were  not  in  force  at  the  time  the  acts 
she  is  charged  with  were  done.  It  is  useless  to  rake  up  a  past  quarrel, 
but  it  is  much  to  be  regretted  that  the  noble  spectacle  of  two  great  nations 
referring  their  disputes  to  a  peaceful  tribunal,  should  be  marred  by  the 
tribunal  being  bound  to  act  in  a  manner  contrary  to  all  the  known  prin- 
ciples of  justice.  To  consent  to  be  judged  by  ex  post  facto  rules  is  a 
sacrifice  which  few  care  to  make,  and  which,  when  made,  is  not  likely  to 
call  forth  imitation.1 

And  further  these  writers  on  international  law  say : 

The  question  arises,  has  there  been  any  change  effected  in  the  general 
principles  of  international  law  respecting  the  duties  of  neutrals?  England 
and  America,  by  agreeing  to  act  in  future  on  the  three  rules  of  the  Treaty 
of  Washington,  have  added  to  their  duties  as  neutrals.  But  owing  to  a 
difference  of  opinion  between  these  two  countries  as  to  the  interpretation 
of  these  rules,  foreign  States  have  not  been  invited  to  accede  to  them. 
Therefore,  as  regards  other  States,  the  general  principles  of  international 
law  remain  the  same.2 

And  what  are  the  principles  of  international  law  on  this  point?  See  how 
the  latest  annotator  of  Wheaton  defines  them : 

Now  ships  intended  for  war,  whether  armed  or  not,  are  clearly  con- 
traband, and  the  difficulty  of  distinguishing  between  the  bona  fide  sale  of 
a  ship  of  war,  and  the  organizing  of  a  hostile  expedition  in  her  territory, 
has  induced  England  to  prohibit  altogether  the  sale  of  such  ships  by  her 
subjects  to  belligerents.3 

Now  it  is  manifest  that  such  a  difficulty  does  not  exist,  I  mean  that  the 
good  faith  of  the  vendor  cannot  be  doubted  when  we  are  dealing  with  the 
execution  of  an  order  much  earlier  than  the  outbreak  of  hostilities. 

Another  English  writer  on  international  law,  who  has  very  carefully 
studied  this  obscure  corner  of  the  science,  is  Lawrence,  the  third  edition  of 
whose  Principles  came  out  last  year.    This  is  what  he  says  on  this  point : 

'  Wheaton,  Atlay  ed.,  pp.  605-606. 
•Ibid.,  p.  611. 
•Ibid.,  p.  612. 
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The  question  is  still  far  from  settlement.     The  old  principles  have 
been  thoroughly  discredited  and  the  maritime  Powers  have  come  to  no 
agreement  upon  new  ones.     The  three  rules  of  the  Treaty  of  Washington 
of  1871,  and  the  award  given  by  the  Geneva  tribunal  in  the  following  year, 
ought  to  have  cleared  up  the  difficulty,  but  unfortunately  they  did  noth- 
[471]  ing  of  the  kind.     The  limits  of  neutral  liability  for  the  escape  of  bellig- 
erent vessels  are  not  more  clearly  defined  than  they  were  before ;  and  on 
this  and  other  points  the  decision  of  the  arbitrators,  though  it  settled  the 
case   before   them,   has   not    met    with   general    acceptance    as    containing 
desirable  regulations  for  the  future  conduct  of  belligerents  and  neutrals  in 
their  mutual  relations.1 

After  having  dwelt  on  this  subject  at  some  length,  Lawrence  concludes 
with  these  words: 

The  grave  disagreements  we  have  sketched,  and  others  of  minor 
importance  to  which  we  have  not  alluded,  did  not  improve  the  chance  of 
a  general  acceptance  of  the  three  rules  of  the  Treaty  of  Washington.  The 
two  Powers  most  immediately  concerned  have  never  been  able  to  settle 
the  terms  of  a  joint  note  inviting  others  to  accede  to  them,  and  since  1876 
have  given  up  the  attempt  to  do  so.  The  Governments  of  Germany  and 
Austria  let  it  be  known  beforehand  that  their  consent  would  be  withheld; 
and  no  State  has  shown  itself  eager  to  adopt  the  new  formulae} 

Lawrence  recalls  the  discussion  of  these  rules  by  the  Institut  in  1874  and 
1875,  but  only  to  insist  upon  the  discredit  into  which  they  have  fallen.  "  So 
flat  have  they  fallen  that  it  has  been  doubted  whether  they  bind  the  two  Powers 
which  originally  contracted  to  observe  them.  Instead  of  settling  disputed  points 
they  have  raised  new  difficulties."  3 

Hall  writes  in  the  same  fashion,  remarking  that  effect  could  not  be 
given  to  the  provisions  of  the  Treaty  of  Washington  in  a  future  war  in  which 
one  of  the  two  countries,  Great  Britain  and  the  United  States,  would  be  bel- 
ligerent and  the  other  neutral. 

The  French  authors  use  similar  language.  It  will  be  sufficient  to  quote 
from  the  work  of  Charles  Dupuis  entitled  Droit  de  la  guerre  maritime,  in 
which  we  read: 

The  authority  of  the  Treaty  of  Washington  has  been  greatly  com- 
promised by  the  discussions  to  which  it  has  given  rise  even  between  the 
contracting  parties.  There  is  no  agreement  either  on  the  sense  of  the 
rules  formulated  or  upon  the  interpretation  given  them  by  the  judgment 
rendered  by  the  arbitrators  at  Geneva,  September  14,  1872.4 

Have  the  conclusions  of  the  Institut  de  droit  international  in  1874  and 
1875  been  more  fortunate?  Have  they  met  with  no  objections?  Have  they 
succeeded  in  establishing  the  law  as  it  is? 

Not  at  all.  We  find  in  the  Revue  de  droit  international*  that  "none  of 
them  were  adopted  unanimously."     We  see  there  that  Lorimer  "  stated  cer- 

1  Lawrence.  Principles  of  International  Law,  3d  ed.,  pp.  S49-SS0. 
'  Ibid.,  p.  553. 
'  Ibid.,  p.  5S4. 

'  Charles  Duputs.  Le  droit  de  la  guerre  maritime  d'apres  les  doctrines  anglaises  con- 
Umporaines.  Paris.  1899,  No.  327,  p.  452. 
•  Vol.  vii.  p.  282. 
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tain    radical    objections."      We    see    also    that    William    Beach    Lawrence 
"  declared  himself  as  decidedly  opposed  to  the  three  rules  of  Washington."  * 

If  we  consult  the  Annuaire  de  I'Institut  in  the  volume  containing  the 
minutes  of  the  session  of  the  meeting  of  August,  1875,  we  shall  find  there  that 
Westlake  and  Pierantoni  spoke  in  the  sense  of  our  proposal.  The  second 
conclusion  adopted  established  in  its  second  part  that  "  a  neutral  State  is  bound 
to  exercise  vigilance  to  prevent  other  persons  from  placing  war  vessels  at  the 
disposal  of  any  of  the  belligerent  States  in  its  ports  or  in  those  portions  of  the 
sea  subject  to  its  jurisdiction." 

Very  well !  the  text  of  the  Annuaire  says  that  "  Pierantoni  opposes  the 
second  part  of  the  paragraph,  as  he  sees  in  it  an  excessive  limitation  of  the 
right  of  neutrals.  He  asks  for  its  suppression.  It  suffices,  says  he,  that 
war  vessels   like   cannon   and   guns   and   any  .other   contraband   be   exposed   to 

seizure." 
[472]   There  is  therefore  nothing,  either  in  the  rules  of  Washington  or  in  the 
articles  of  the  Institut  that  is  not  debated  and  disputed.     The  conclu- 
sions of  the  Institut  especially  have  been  criticized  exactly  in  the  clause  where 
they  might  be  an  obstacle  to  the  Brazilian  proposal. 

In  the  midst  of  these  divergences  and  doubts,  what  is  there  that  is  solid 
in  this  subject  in  the  present  state  of  theory  and  of  practice? 

The  text  of  Hall  gives  us  the  following  idea :  "  A  vessel  completely  armed 
.  .  .  is  a  proper  subject  of  commerce.  The  Americans  recognized  this  in 
admitting  the  right  to  deliver  it  to  a  belligerent.2  If  the  neutral  may  sell  his 
vessel  when  built,  he  may  build  it  to  order.  ...  It  would  appear  therefore 
.  .  .  that  a  vessel  of  war  may  be  built,  armed,  and  furnished  with  a  minimum 
navigating  crew,  and  that  in  this  state,  provided  it  has  not  received  a  commis- 
sion, it  may  clear  from  a  neutral  harbor  on  a  confessed  voyage  to  a  belligerent 
port  without  any  infraction  of  neutrality  having  been  committed."  Practice 
having  shown,  however,  how  easy  it  is  for  a  vessel  apparently  unable  to  engage 
in  immediate  hostilities  to  start  on  a  cruise  almost  at  once  after  leaving  neutral 
waters,  the  principles  have  appeared  insufficient,  and  it  may  be  said  "  that  an 
international  usage  prohibiting  the  construction  and  outfit  of  vessels  of  war, 
in  the  strict  sense  of  the  term,  is  in  course  of  growth,  but  that  although  it  is 
adopted  by  the  most  important  maritime  Powers,  it  is  not  yet  old  enough  or 
quite  wide  enough  to  have  become  compulsory  on  those  nations  zvhich  have  not 
yet  signified  their  voluntary  adherence  to  it."  3 

Even  if  we  should  establish  definitively  the  precept  that  obliges  a  neutral 
State  not  to  permit,  in  time  of  war,  cruisers  constructed  in  its  territory  to  leave 
its  waters,  would  not  an  order  made  prior  to  the  war  and  already  well  advanced 
in  its  execution  constitute  a  special  case  in  which  the  absence  of  hostile  inten- 
tion is  evident  and  the  good  faith  of  the  ship-builder  is  manifest,  and  in  which, 
as  between  the  interests  of  the  two  belligerents,  he  who  has  in  his  favor  the 
faith  of  a  contract  concluded  in  time  of  peace  ought  to  have  preference,  as 
the  opposing  claim  results  from  a  happening  of  later  date  than  the  acquired 
right? 

This  is  the  more  just  as  the  present  tendency,  attested  by  a  majority  of 
votes  in  this  Conference,  is  in  favor  of  the  abolition  of  contraband  of  war,  and 

1  Revue  de  droit  international,  vol.  vii,  p.  130. 

*  This  sentence  is  a  paraphrase  of  Hall,  rather  than  a  quotation. 

*  Hall,  International  Law,  5th  ed.,  1904,  pp.  611,  615;  Dupuis,  pp,  455-456. 
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as  it  is  an  idea  recognized  by  the  practice  of  nations  even  in  the  last  naval  war 
and  sanctioned  by  declarations  of  Governments  of  the  highest  authority,  such 
as  those  made  by  Chancellor  von  Bulow  in  Germany  and  the  Prime  Minister 
of  England,  Mr.  James  Balfour  in  1904  that  "  there  can  be  no  doubt  that  mer- 
chant ships  may  be  sold  by  neutrals  to  any  Government,  and  that  that  Govern- 
ment may  turn  these  ships  into  cruisers  if  they  please."  * 

By  abolishing  contraband  all  obstacles  to  commerce  between  neutrals  and 
belligerents  in  arms  and  munitions  would  be  removed.  Through  the  right  to 
sell  to  belligerents  any  kind  of  merchant  vessel  neutrals  would  be  given  the 
widest  latitude  in  increasing,  during  the  war,  their  navy,  not  only  their  trans- 
ports but  also  their  cruisers.  For,  according  to  the  solution  proposed  by  Hall 
and  adopted  by  Lawrence,  and  the  principle  openly  maintained  during  the 
war  between  Russia  and  Japan,  such  commerce  would  not  be  limited  even 
when  the  dealings  are  in  those  large  transatlantic  liners  which  by  their  build 
are  made  a  part  of  the  auxiliary  fleet  of  their  Governments,  and  which 
[473]  with  the  immediate  addition  of  some  cannon,  without  any  other  special 
adaptation,  become  war-ships  dangerous  for  the  merchant  marine  of  the 
other  belligerent.2 

This  practice  has  received  still  further  extensions,  for  in  July,  1904,  the 
Russian  Government  received  a  submarine,  the  Fulton,  built  in  the  United 
States,  whence  it  was  exported  during:  the  war,  and  Acting  Secretary  of  State 
Loomis  declared  that  the  Washington  Government  could  not  take  any  action 
in  the  premises,  since,  according  to  the  American  administrative  ruling,  a  boat 
of  the  size  of  the  Fulton,  carried  on  board  a  larger  vessel,  is  merely  an  article 
confiscable  as  contraband  of  war. 

It  would  follow  that  the  law  of  nations,  even  between  those  that  concluded 
the  Treaty  of  Washington  would  expressly  permit  the  sale  of  vessels  con- 
vertible immediately  into  war-ships,  as  well  as  of  the  most  formidable  vessels 
as  instruments  of  destruction  at  sea,  and  that  too  when  the  hostile  intention 
and  the  complicity  with  the  belligerent  are  most  manifest.  Why,  then,  limit 
the  prohibition,  as  a  single  exception,  to  the  cases  mentioned  in  our  amendment 
where  the  priority  of  the  order  and  of  the  beginning  of  its  execution  would  put 
quite  out  of  doubt  the  exclusively  commercial  and  strictly  legal  character  of  the 
act  of  the  ship-builder  that  delivers  such  a  vessel  ? 

Our  proposition  would  be  of  advantage,  if  admitted,  to  all  countries  not 
in  a  position  to  build  their  own  navy.  The  Argentine  Republic  and  all  Latin 
America  are  concerned  as  well  as  Brazil.  We  were  long  a  country  with  naval 
shipyards.  In  the  days  of  wooden  vessels  our  war-ships,  both  cruisers  and 
frigates,  were  almost  all  built  in  our  own  shipyards.  From  the  time  of  the 
seventeenth  century  we  furnished  large  vessels  to  the  Portuguese  army.  During 
the  war  with  Paraguay  we  quickly  built  several  armored  monitors,  among  them 
those  that  forced  the  passage  of  Humaita  in  a  memorable  naval  battle.  We 
might  indeed  return  to  this  school  for  which  our  traditions  incline  us  as  well 
as  the  bent  of  our  temperament  under  the  influence  of  our  geographical 
situation. 

On  the  other  hand,  our  proposal  would  be  as  advantageous  to  the  great 

1  Dupuis,  p.  457 ;  Smith  and  Sibley  :  International  Law  as  interpreted  during  the 
Russo-Japanese  War,  pp.  109-110;  Hershey:  The  International  Law  and  Diplomacy  of  the 
Russo-Japanese  War.  pp.  91-97. 

'Hall,  p.  616;  Lawrence,  §262,  p.  548;  Dupuis,  pp.  457-8. 
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ship-building  countries  of  Europe;  for,  if  we  leave  the  existing  rule  in  effect 
all  countries  needing  naval  defense  will  be  bound  to  make  preparations  to  build 
their  own  boats,  and  get  along  without  placing  orders  with  the  shipyards  of  this 
continent. 

At  the  same  time  we  may  note  with  regard  to  this  article  of  war  the  same 
thing  as  regards  other  weapons.  The  prohibition  of  their  commerce,  embar- 
rassed by  the  rules  on  contraband,  tends  to  force  nations  to  pile  up  their  mili- 
tary supplies.  This  is  what  I  stated  when  arguing  with  authorities  of  the 
highest  rank  for  the  abolition  of  contraband  of  war. 

The  same  remark  would  apply,  in  no  less  degree,  to  the  prohibition  of 
trade  in  naval  vessels  during  war.  It  would  more  and  more  force  maritime 
States  to  increase  their  naval  units  beyond  what  would  prove  necessary  for  their 
defense,  if  foreign  shipyards  were  not  closed  to  them  on  the  outbreak  of 
the  war. 

It  would  therefore  not  be,  as  my  illustrious  adversary  supposes,  "  a  gloomy 
privilege  for  this  Conference  "  to  adopt  the  Brazilian  amendment.  In  spite  of 
an  appearance  to  the  contrary  it  would  be  rather  a  step  towards  peace  to  permit 
maritime  States  to  lighten  the  burden  of  their  naval  expenditures  in  the  expecta- 
tion that  when  circumstances  should  make  it  necessarv  for  their  defense,  their 

needs  could  be  supplied  by  the  industry  of  foreign  builders. 
[474]   This  is  our  answer  to  the  opposition  with  which  our  amendment  has  been 
honored.     As  I  was  not  here  when  it  was  stated,  it  is  only  now  that  I 
have  been  able  to  discharge  this  duty. 

The  President  states  that  the  interesting  communication  of  his  Excellency 
the  first  delegate  of  Brazil  is  relative  to  Article  8,  and  its  only  purpose  is  to 
explain  the  amendment  proposed  by  the  Brazilian  delegation  in  a  preceding 
meeting.  No  amendment,  nor  any  motion  having  been  filed,  he  thinks  that 
the  insertion  of  this  explanation  in  the  minutes  will  satisfy  his  Excellency  Mr. 
Barbosa. 

Articles  7,  8,  9,  and  10  •  are  then  read  and  adopted  without  discussion. 

With  regard  to  Article  11,  Mr.  Kriege  declares  that  the  delegation  of  Ger- 
many reserves  its  vote  on  this  article  while  awaiting  instructions  from  its  Gov- 
ernment. 

Article  11  is  then  adopted  and  the  President  reads  Article  12. 

Article  12 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation  of  a  neutral 
Power,  belligerent  war-ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or  ter- 
ritorial waters  of  the  said  Power  for  more  than  twenty-four  hours,  except  in  the  cases 
covered  by  the  present  Convention. 

Rear  Admiral  Siegel  explains  to  the  Commission  the  signification  of  the 
German  amendment  which  is  worded  as  follows: 

Article  12 

Belligerent  ships  are  not  permitted  to  remain  in  the  ports,  roadsteads, 
or  territorial  waters  of  the  said  State,  situated  in  the  immediate  proximity 
of  the  theater  of  war,  for  more  than  twenty-four  hours,  except  in  the  cases 
covered  by  the  present  Convention. 

1  Annex  65. 
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Article  13 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities 
learns  that  a  belligerent  war-ship  is  in  one  of  its  ports  or  in  its  territorial 
waters  situated  in  the  immediate  proximity  of  the  theater  of  war,  it  must 
notify  the  said  ship  that  it  is  to  depart  within  twenty-four  hours. 

Article  13bis 

In  the  absence  of  special  provisions  to  the  contrary  in  the  law  of  the 
neutral  State,  the  stay  of  belligerent  war-ships  in  the  ports  and  roadsteads 
outside  of  the  theater  of  war  is  not  limited.  Nevertheless,  the  belligerent 
is  bound  to  conform  to  the  ordinary  conditions  of  neutrality  and  to  the 
requirements  that  the  neutral  State  deems  necessary.  Moreover,  it  is  bound 
to  depart  if  the  neutral  State  so  orders. 

He  expresses  himself  as  follows: 

I  ask  permission  to  add  a  few  words  to  the  amendment  which  the  delega- 
tion of  Germany  has  had  the  honor  to  present  to  you  and  which  relates  to 
Articles  12  and  13  of  the  draft  Convention  concerning  the  rights  and  duties  of 
eutral  Powers  in  naval  war. 

It  seems  to  me  well  to  reiterate  that  this  amendment  is  a  compromise 
proposition  between  the  proposition  of  the  delegation  of  Great  Britain 
[475]  and  the  view-point  of  the  Powers  which  prefer  the  custom  observed  by 
France  up  to  the  present  time.  We  have  sought  an  intermediate  solution 
between  these  two  divergent  theories.  You  have  before  you  our  statement  and 
the  text  of  the  articles  which  we  submit  to  your  decision.  You  have  found 
there  all  the  arguments  in  favor  of  our  amendment.  It  will  suffice  then  for 
me  to  reply  to  certain  remarks  which  have  been  made  aeainst  our  proposition. 

First,  it  has  been  said  that  it  will  be  impossible  to  make  a  distinction  between 
those  regions  which  form  the  theater  of  war  and  those  which  do  not.  the  theater 
of  war  being  everywhere  in  all  the  oceans.  But  whoever  has  read  the  under- 
lying reasons  for  our  proposition  or  has  heard  the  declarations  which  I  have 
made  in  regard  to  this  matter,  cannot  doubt  that  we  have  used  the  expression 
"  theater  of  war "  in  a  special  sense,  supposing:  alwavs  the  presence  of  two 
opposing  belligerents ;  the  presence  of  a  single  adversarv  does  not  constitute  the 
theater  of  war.  If  one  maritime  Power  possesses  simultaneously  naval  forces 
in  different  parts  of  the  world,  the  theater  of  war  exists  only  in  the  regions 
where  maritime  forces  of  the  adversary  are  found  at  the  same  time. 

Then,  it  has  been  said  that  the  adversaries  will  move  so  rapidly  that  there 
will  be  a  perpetual  change  of  the  theater  of  war  and  that  it  will  be  impossible 
for  neutrals  to  decide  what  should  or  should  not  be  considered  the  theater  of 
war.  But  the  neutral  has  a  perfect  liberty  to  declare  as  the  theater  of  war 
whatever  appears  to  him  as  such,  and  he  takes  no  risk  in  sriving  to  this  declara- 
tion an  extensive  meaning.  Only  he  makes  it  in  virtue  of  his  own  sovereignty, 
and  not  because  forced  to  do  so  by  an  international  convention.  However,  I 
pray  you  to  be  good  enough  to  exert  your  memories  in  order  to  convince  your- 
selves that  in  late  wars  such  movement  of  the  two  adversaries  has  not  taken 
place.  But  even  in  case  such  a  movement  should  occur,  it  will  doubtless,  in  the 
very  nature  of  things,  occur  slowly  and  will  not  cause  any  difficulties  to  the 
neutrals  who  find  themselves  obliged  to  fix  the  area  of  the  theater  of  war. 

In   accepting  the   principle  of   our  proposition,  which  limits  the   stay  to 
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twenty-four  hours  in  the  theater  of  war  and  which  leaves  to  the  neutral  State 
the  liberty  of  fixing  the  duration  of  stay  outside  of  this  area,  the  neutral 
Powers,  especially  those  who  possess  a  very  extended  coast-line,  will  find  them- 
selves freed  of  a  great  embarrassment  and  will  at  the  same  time  guard  intact 
all  the  rights  of  their  sovereignty. 

If  it  is  true  that  a  certain  number  of  States  have  accepted  the  twenty-four 
hour  rule,  nothing  will  prevent  their  applying  it  in  the  future,  but  the  great 
majority  of  the  Powers  should  now  decide  whether  they  are  ready  to  bind  them- 
selves by  an  international  convention  or  whether  they  prefer  to  act  according 
to  circumstances  and  apply  their  national  laws. 

At  present  there  are  two  opposing  principles.  Those  who  think  that  one  is 
too  narrow  and  the  other  too  broad  will  find  in  our  intermediary  and  compromise 
proposition  both  the  liberty  which  should  be  left  to  the  State  and  the  restrictions 
which  prudence  recommends  in  time  of  war. 

On  this  question  of  principle  the  decision  of  the  Commission  will  remain  in 
force  even  in  case  the  Convention  under  discussion  should  be  subjected  to 
modifications. 

I  pray  then,  Mr.  President,  that  you  will  be  good  enough  to  proceed  to 
a  vote  upon  our  proposition. 

His  Excellency  Sir  Ernest  Satow  makes  the  following  declaration  regarding 
the  German  amendment : 

We  cannot  accept  the  proposition  according  to  which  the  provisions  of 

Article  12  would  only  be  applicable  to  the  States  situated  in  immediate 

[476]  proximity  to  the  theater  of  war.    We  explained  at  length  the  reasons  for 

our  refusal  before  the  committee  of  examination,  on  August  28,  and  a 

second  time  on  September  11. 

Indeed,  the  amendment,  if  it  should  be  adopted,  would  not  fail  to  create 
difficulties  for  the  neutral,  who,  in  the  absence  of  precise  data,  which  it  will 
always  be  impossible  for  him  to  procure,  will  never  know  where  the  belligerents 
have  the  intention  of  battling.  Nor  would  it  fail  to  introduce  into  the  situa- 
tion an  element  of  uncertainty,  since  neutral  and  neighboring  States  may  each 
have  a  different  idea  upon  the  exact  extent  of  the  theater  of  war. 

Those  in  favor  of  the  proposed  amendment  claim  that  the  application  of 
the  regulation  pure  and  simple  will  impose  a  terrible  burden  upon  the  neutral 
because  of  the  difficulty  which  he  will  experience  in  exercising  an  effective 
control  over  the  full  extent  of  his  coast-line.  This  is,  in  our  opinion,  an  objec- 
tion without  foundation,  since  the  regulation  is  made  precisely  with  the  idea  of 
protecting  the  neutral  and  to  prevent  the  belligerent  from  addressing  remon- 
strances to  him  for  having  extended  hospitality  to  the  vessels  of  the  adversary. 

The  neutral  is  only  obliged  to  employ  the  means  at  its  disposal  to  assure 
the  strict  application  of  Article  12,  and  we  are  of  the  opinion  that,  thanks  to 
this  article,  he  will  find  himself  placed  in  a  more  favorable  position  than  if  he 
were  confined  to  the  obligation  of  endeavoring  to  discover  the  probability  of  a 
naval  conflict  in  the  neighborhood  of  his  coasts  every  time  a  belligerent  war- 
ship arrived  in  one  of  his  ports. 

His  Excellency  Mr.  Keiroku  Tsudzuki  speaks  as  follows: 

Without  having  any  intention  of  criticizing  the  opinion  opposing  our  own, 
I  simply  wish  to  say  a  few  words  in  explanation  of  our  vote.  Regarding  the 
proposition  to  make  a  distinction  between  the  regions  which  are  in  proximity 
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to  the  theater  of  war  and  those  which  are  not,  although  recognizing  the  scholarly 
ideas  upon  which  this  proposition  is  based,  we  regret  sincerely  not  to  be  able 
to  support  it,  in  spite  of  the  very  ardent  spirit  of  conciliation"  we  have  just 
voiced. 

In  case  of  a  war  between  Western  Powers,  while  we  would  be  a  very  great 
distance  from  the  theater  of  war,  we  would  be  obliged  to  observe  the  duties  of 
neutrality  upon  land,  although  the  accomplishment  of  these  duties  would  have 
but  little  effect  upon  the  progress  of  the  war  in  the  West.  We  do  not  see  how 
our  duties  as  a  neutral  upon  sea  would  differ  from  our  duties  of  neutrality  upon 
land.  But  in  the  purely  naval  question  we  do  not  understand  how  a  distinction 
can  be  made  between  neutral  duties  such  as  abstention  from  the  sale  of  war- 
ships and  submission  to  the  right  of  visit  and  to  other  rights  of  one  or  other 
of  the  belligerents,  and  the  duty  not  to  permit  belligerent  vessels  an  unlimited 
stay  in  neutral  ports.  Still  more,  there  are  very  great  difficulties  concerning 
the  practical  application  of  this  doctrine.  Where  will  the  geographical  proximity 
of  the  theater  of  war  commence?  For  example,  in  the  late  war  in  the  Far 
East,  should  this  proximitv  be  calculated  from  Kamranh  or  Singapore,  from 
Penang  or  perhaps  Saieon?  If  it  is  for  the  neutrals  to  decide  this  question,  it 
is  possible  for  one  of  the  neutral  States  to  decide  it  in  a  manner  diametrically 
opposed  to  the  way  in  which  it  is  decided  by  another,  so  that  there  may  be 
made  two  entirely  different  rulings  in  ports  very  near  one  another.  On  the 
other  hand,  it  is  necessary  to  consider  that  many  Powers  have  possessions  in 
the  Far  East,  so  that  in  all  western  wars,  we  will  be  forced  to  consider  our- 
selves as  being  in  proximity  to  the  theater  of  war.  And  again  there  are  bellig- 
erents who  could  at  will  transform  distant  waters  into  a  theater  of  war. 
[477]  At  the  time  of  the  Crimean  War  the  allies  sent  two  war-ships  to  bom- 
bard Petropavlovsk.  The  sending  of  these  two  vessels  was  sufficient  to 
transform  seas,  pacific  until  then,  into  seas  situated  in  proximity  to  the  theater 
of  war.  Following  the  same  line  of  thought,  we  would  arrive  at  the  conclusion 
that  the  belligerent  had  only  to  send  certain  fast  cruisers  ahead  of  an  enemy 
fleet  in  order  to  create  the  possibility  or  the  potentiality  of  a  bellicose  collision, 
and  in  thus  doing  to  force  neutrals  to  apply  the  most  rigorous  rule  in  their 
territorial  waters. 

The  natural  consequence  of  this  state  of  affairs  would  be  that  the  neutral 
country  would  have  to  change  from  time  to  time  the  rule  which  it  applies  in  its 
territorial  waters,  so  that  neither  belligerents  nor  neutrals  would  ever  know 
exactly  to  what  rule  to  conform,  and  neutrals  would  often  be  exposed  to 
recriminations  on  the  part  of  one  or  both  belligerents. 

We  are  then  of  the  opinion  that  it  is  precisely  to  avoid  uncertainty  that  we 
would  like  to  see  a  convention  upon  this  matter  established,  and  it  is  for  that 
reason  that  we  cannot  approve  this  proposition. 

The  President  observes  that  the  discussions  to  which  Article  12  of  the  draft 
Convention  has  given  rise  have  sufficiently  enlightened  the  Commission,  and 
that  a  few  words  will  suffice  for  him  to  state  the  question.  For  Article  12, 
said  he,  there  are  two  propositions.  The  German  proposition  is  an  amendment 
to  that  of  the  committee  of  examination.  It  will  therefore  be  put  first  to  a  vote. 
Between  the  two  propositions  there  exists  this  difference,  that  in  the  German 
amendment  the  twenty-four  hour  rule  for  the  duration  of  stay  is  rigid  and 
absolute  but  applies  only  in  the  waters  situated  in  the  immediate  proximity  of 
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the  theater  of  war.  In  the  article  proposed  by  the  committee,  on  the  contrary, 
the  limitation  of  stay  to  twenty-four  hours  is  the  general  rule,  in  default  of 
other  special  provisions  which  the  neutral  State  is  free  to  adopt ;  but  this  pre- 
scription applies  everywhere. 

The  President  then  puts  to  a  vote  Article  12  as  proposed  by  the  German 
delegation,  it  being  well  understood  that  it  is  above  all  the  principle  of  the 
application  limited  to  the  waters  situated  in  immediate  proximity  to  the  theater 
of  war  which  is  brought  under  deliberation. 

The  result  of  the  vote  is  as  follows:  10  yeas,  11  nays  and  20  not  voting. 

Voting  for:  Germany,  Argentine  Republic,  Austria-Hungary,  Bolivia,  Bul- 
garia, Guatemala,  Montenegro,  Roumania,  Russia,  and  Serbia. 

Voting  against:  Belgium,  China,  Denmark,  Spain,  Great  Britain,  Greece, 
Japan,  Mexico,  Netherlands,  Persia,  and  Portugal. 

Not  voting:  United  States  of  America,  Brazil,  Chile,  Colombia,  Cuba, 
Dominican  Republic,  Ecuador,  France,  Haiti,  Italy,  Luxemburg,  Norway, 
Panama,  Peru,  Salvador,  Siam,  Sweden,  Turkey,  Uruguay,  and  Venezuela. 

A  vote  is  then  taken  upon  Article  12  of  the  draft.  There  are  30  yeas,  none 
voting  against,  10  not  voting  and  one  reservation. 

Voting  for:  Belgium,  Bolivia,  Chile,  China,  Denmark,  Spain,  France,  Great 

Britain,    Greece,    Haiti,    Italy,    Japan,    Mexico,    Montenegro,    Norway, 

[478]   Panama,    Paraguay,    Netherlands,    Peru,    Persia,    Portugal,    Roumania, 

Russia,     Salvador,     Serbia,     Siam,     Sweden,     Turkey,     Uruguay,     and 

Venezuela. 

Not  voting:  United  States  of  America,  Argentine  Republic,  Austria- 
Hungary,  Brazil,  Bulgaria,  Colombia,  Cuba,  Dominican  Republic,  Ecuador,  and 
Guatemala. 

Germany  reserves  its  vote. 

Two  States  are  absent:  Luxemburg  and  Nicaragua. 

The  President  asks  Rear  Admiral  Siegel  if  Articles  13  and  libis  of  the 
German  proposition  *  should  be  put  to  a  vote.  Upon  the  negative  reply  given 
him,  he  reads  Article  13  of  the  draft  of  the  committee,  which  is  adopted  with- 
out discussion. 

Upon  Article  14 2  Captain  Burlamaqui  de  Moura  makes  the  following 
declaration : 

In  referring  to  Mr.  Renault's  observation  regarding  the  passage  in  the 
commentary  on  Article  14  of  this  draft  Convention,  developed  in  such  a  brilliant 
manner  by  his  Excellency,  I  propose  to  make  a  few  remarks  of  a  nature  to 
explain  more  clearly  the  view-point  from  which  the  delegation  of  Brazil  has 
considered  this  very  important  question  of  the  duration  of  stay  of  belligerent 
vessels  in  neutral  ports  and  territorial  waters,  a  view-point  to  which  the  eminent 
reporter  has  done  us  the  honor  to  refer.  In  the  meeting  of  July  27,  we  had 
occasion  to  explain  our  ideas  in  regard  to  the  questionnaire  relating  exclusively 
to  the  rule  respecting  such  vessels  in  such  ports  and  in  such  territorial  waters, 
and  it  seemed  to  us  well  to  recall  on  this  subject  the  opinion  of  the  distinguished 
Professor  Verraes  upon  the  fate  of  belligerent  war-ships  which  were  already  in 
a  neutral  port  for  the  protection  of  their  nationals,  without  thereby  having  any 
intention  of  transforming  this  explanation  into  a  proposition  to  be  submitted  to 

1  Annex  64. 
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the  approval  of  the  Conference ;  of  course  we  were  well  aware  of  the  fact  that 
numerous  difficulties  would  prevent  the  proper  execution  of  our  work,  if  by 
chance  we  had  had  the  intention  of  choosing  this  way  of  doing.  Indeed,  it  was 
difficult  for  us  to  formulate  it  without  having  to  deal  immediately  with  the  rare 
cases  in  which  the  suggested  protection  might  be  exercised  without  the  special 
permission  or  tacit  consent  of  neutrals  who  lack  the  means  to  exercise  it  for 
themselves. 

Happily  for  international  tranquillity,  it  is  already  recognized  to-day  that 
almost  all  States  are  in  a  position  to  fulfill  this  obligation  without  its  being  neces- 
sary for  interested  States  to  interfere  in  any  way ;  therefore  the  question  which 
we  have  raised  is  only  meant  to  impress  in  all  its  sincerity,  upon  the  spirit  of 
legislators,  the  usefulness  in  the  future  of  this  difficult  regulation  for  such 
limited  cases. 

Articles  15  to  18  ■  are  adopted  without  discussion. 

Article  19 
Belligerent  war-ships  may  only  revictual  in  neutral  ports  or  roadsteads  to  bring  up 
their  supplies  to  the  peace  standard. 
[479]    Similarly  these  vessels  may  only  ship  sufficient   fuel  to  enable  them  to  reach  the 
nearest   port   in  their  own  country.     They  may,   on   the   other  hand,   fill   up  their 
bunkers  built  to  carry  fuel,  when  in  neutral  countries  which  have  adopted  this  method  of 
determining  the  amount  of  fuel  to  be  supplied. 

The  revictualing  and  shipping  of  fuel  do  not  give  the  right  to  prolong  the  lawful 
length  of  stay.  However,  if,  in  accordance  with  the  law  of  the  neutral  State,  the  ships  are 
not  supplied  with  coal  within  twenty-four  hours  of  their  arrival,  this  period  is  extended  by 
twenty-four  hours. 

Upon  Article  19  his  Excellency  Mr.  Keiroku  Tsudzuki  expresses  himself  in 
the  following  terms  apropos  of  the  omission  of  the  first  phrase  of  paragraph  3 : 

Appreciating  the  spirit  of  conciliation  in  which  the  proposition  is  made,  we 
regret  all  the  more  keenly  not  being  able  to  support  the  suggested  omission. 

We  believe  that  it  is  precisely  this  paragraph  3  of  Article  19  which  enables 
us  to  remove  an  apparent  contradiction  between  Article  12  on  one  side  and 
the  second  paragraph  of  Article  19  on  the  other.  The  omission  of  paragraph  3 
would  result:  (1)  in  an  uncertainty  as  to  whether  Article  19  is  one  of  the  cases 
of  exceptions  contemplated  by  the  last  phrase  of  Article  12,  or  whether  Article 
12  is  to  be  applied  in  spite  of  the  stipulations  of  Article  19;  but  it  is  precisely 
the  third  paragraph  of  Article  19  which  gives  an  authentic  interpretation  by 
removing  this  uncertainty;  (2)  if  it  is  the  intention  that  the  first  of  the  above 
interpretations  should  prevail,  then  the  omission  of  this  paragraph  would  change 
completely  the  essential  character  of  Article  19.  By  the  wording  of  this  article 
we  find  ourselves  confronted  by  two  opinions;  one  holds  that  coal  should  be 
given  to  these  vessels  only  for  the  sake  of  humanity  and  the  other  maintains 
that  these  vessels  have  the  right  to  provide  themselves  in  neutral  ports  with 
as  much  coal  as  they  need ;  Article  19  is  a  compromise  combination  which  never- 
theless purposelessly  leaves  the  question  of  principle  unsettled.  Consequently, 
the  omission  of  the  third  paragraph  would  have  the  tendency  of  recognizing  the 
right  of  these  vessels  to  prolong  their  stay  to  provision  themselves  with  coal ; 
in  other  words,  its  omission  would  tend  toward  the  recognition  of  the  legitimacy 
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of  the  idea  against  which  we  have  always  contended,  that  these  vessels  have 
the  right  to  use  the  ports  of  others  as  strategic  bases  for  shipping  fuel;  (3)  the 
omission  of  the  third  paragraph  of  Article  19  would  introduce  into  Article  12 
an  element  of  uncertainty  which  would  be  of  a  nature  to  change  completely  the 
purport  of  the  said  article.  Article  12  is,  as  I  have  just  said,  the  result  of  a 
tompromise.  Although  we  should  prefer  a  single  and  uniform  regulation  for 
all  the  world,  the  spirit  of  conciliation  bids  us  accept  Article  12  even  in  its 
present  compromise  wording,  because  we  would  at  least  have  this  consolation, 
that  although  not  unique  or  universal,  the  regulations  would  at  least  be  fixed. 
The  omission  of  the  third  paragraph  of  Article  19  takes  away  even  this  con- 
solation. The  consequences  of  this  omission  would  be  very  grave.  The  length 
of  stay  would  vary  according  to  the  facilities  which  the  neutral  ports  offered 
for  the  purposes  of  shipping  coal.  Moreover,  the  neutral  States  would  be 
obliged  to  resort  to  measures  of  inspection  to  discover  if  these  vessels  were 
not  abusing  the  privileges  of  provisioning  in  order  to  prolong  their  stay  unneces- 
sarily and  unlawfully. 

Such  are  the  reasons  why  we  cannot  approve  this  amendment.  We  accepted 
Article  19  in  its  present  wording  because  its  third  paragraph  would  give  the 
stability  necessary  for  the  execution  of  Article  12.  The  omission  of  this  para- 
graph then  would  endanger  all  the  benefits  of  Article  12. 

His  Excellency  Mr.  Tcharykow  begs  leave  to  explain  the  motives  under- 
lying the  amendment  proposed  by  the  delegation  of  Russia  to  Article  19.     As 
he  indicated  at  the  beginning  of  the  meeting,  this  amendment  contemplates 
[480]  a  very  rare  case,  but  one  which  it  is  no  less  necessary  not  to  leave 
unsettled.    This  would  be  a  serious  omission  indeed  in  the  Convention. 

The  case  is  the  following:  A  belligerent  vessel  has  commenced  to  take  on 

coal  in  a  neutral  port  and,  while  so  doing,  the  lawful  length  of  stay  expires. 

Do  not  common  sense,  equity,  one  might  perhaps  even  say  good  faith,  demand 

that  the  neutral  State  permit  the  vessel  in  question  to  remain  until  after  it  has 

-entirely  finished  shipping  the  quantity  of  coal  allotted  him? 

It  is  evident  that  in  the  absence  of  any  stipulation,  this  solution  would 
be  possible  only  to  sufficiently  powerful  neutral  States,  but  the  weak  neutral 
State  would  have  the  cruel  alternative  of  dismissing  the  belligerent  vessel  with- 
out the  quantity  of  coal  which  would  be  necessary  to  safeguard  its  existence,  or 
to  expose  itself  to  claims  and  even  to  reprisals  on  the  part  of  the  other  bel- 
ligerent. 

To  adopt  the  regulation  proposed  by  the  Russian  amendment  is  not  to  open 
the  door  to  abuse  but  only  to  foresee  and  to  regulate  for  a  special  case  which 
rarely  happens.  After  all,  are  not  abuses  sufficiently  prevented  by  other  articles 
of  the  Convention,  notably,  Articles  5  and  9,  paragraph  2? 

The  delegation  of  Russia  regrets,  therefore,  not  being  able  to  share  the 
opinion  expressed  by  his  Excellency  the  first  delegate  of  Japan,  that  the  admis- 
sion of  the  exception  contemplated  by  the  amendment  would  have  the  effect 
of  creating  a  right  to  an  unlimited  prolongation  of  stay. 

It  expresses  the  hope  that  the  Commission  will  be  good  enough  to  adopt 
the  amendment. 

Mr.  Kriege  declares,  in  the  name  of  the  delegation  of  Germany,  that  he 
endorses  the  Russian  proposition  as  well  as  the  explanations  which  his  Excel- 
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lency  Mr.  Tcharykow  has  been  good  enough  to  make  to  the  Commission  in 
support  of  this  proposition. 

His  Excellency  Sir  Ernest  Satow  says  that  the  proposed  provision  appears 
to  him  to  have  for  its  object  only  to  reintroduce  an  amendment  to  Article  12 
against  which  the  British  delegation  expressed  its  opinion  sufficiently  in  the 
committee  of  examination. 

It  persists  in  the  belief  that  if  it  is  permitted  in  any  case  whatsoever  to 
prolong  the  length  of  stay  in  neutral  ports,  the  door  is  opened  to  many  abuses ; 
accordingly,  the  British  delegation  prefers  the  present  wording  of  Article  19 
and  asks  that  it  be  maintained. 

The  President  explains  that  the  amendment  proposed  to  Article  19  of  the 
draft  by  the  delegation  of  Russia,  approved  by  the  delegation  of  Germany, 
relates  to  the  first  part  of  the  third  paragraph  of  the  said  article  and  is  thus 
worded :  "  Omit  in  the  beginning  of  the  third  paragraph  of  Article  19,  the 
words  '  the  revictualing  and  shipping  of  fuel  do  not  give  the  right  to  prolong 
the  lawful  length  of  stay.' " 

After  having  brought  up  for  deliberation  the  first  two  paragraphs  of 
Article  19,  which  are  adopted  without  remarks,  the  president  puts  to  a  vote 
the  omission  of  the  first  part  of  the  third  paragraph  asked  for  by  the  delega- 
tion of  Russia. 

The  result  of  the  vote  is  as  follows :  27  yeas,  5  nays,  9  not  voting  and  2 
absent. 

Voting  for:  Germany,  Argentine  Republic,  Austria-Hungary,  Bolivia, 
Brazil,  Bulgaria,  Chile,  Colombia,  Ecuador,  France,  Greece,  Haiti,  Italy, 
Mexico,  Montenegro,  Norway,  Panama,  Paraguay,  Netherlands,  Peru,  Persia, 

Roumania,  Russia,  Salvador,  Serbia,  Uruguay,  and  Venezuela. 
[481]    Voting  against:  China,  Spain,  Great  Britain,  Japan,  and  Portugal. 

Not  voting:  United  States  of  America,  Belgium,  Cuba,  Denmark,  Do- 
minican Republic,  Luxemburg,  Siam,  Sweden,  and  Turkey. 

Absent:  Guatemala  and  Nicaragua. 

The  last  part  of  this  same  paragraph  of  Article  19,  worded  thus:  //,  in 
accordance  with  the  law  of  the  neutral  State,  the  ships  are  not  supplied  with 
coal  within  twenty-four  hours  of  their  arrival,  this  period  is  extended  by 
twenty-four  hours,  is  then  adopted  without  remarks. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that,  in  view  of  the  change 
made  in  the  draft  by  reason  of  this  vote,  he  withdraws  his  adhesion  to  the 
draft  and  reserves  his  vote  upon  the  whole  convention.  The  omission  of  the 
first  part  of  the  third  paragraph  of  Article  19  a,  in  his  opinion,  concerns  one 
of  what  he  considers  the  cardinal  points  of  the  draft. 

The  President  passes  to  Article  20  apropos  of  which  Mr.  Kriege,  in  the 
name  of  the  delegation  of  Germany,  says  that,  in  the  expectation  of  instruc- 
tions from  his  Government,  he  reserves  his  vote  upon  this  article. 

The  article  is  then  adopted.  It  is  the  same  with  regard  to  Articles  21 
and  22.1 

The  President  then  reads  Article  23. 
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Article  23 

A  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads,  whether  under 
convoy  or  not,  when  they  are  brought  there  to  be  sequestrated  pending  the  decision  of  a  prize 
court.     It  may  have  the  prize  taken  to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the  convoying 
ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

His  Excellency  Mr.  Hammarskjold  remarks  that  this  article  had  been 
voted  with  a  special  purpose,  that  of  facilitating  an  agreement  with  a  view  to 
prohibiting  the  destruction  of  neutral  prizes.  It  is  solely  for  this  reason  that 
certain  States  have  consented  to  assume  the  very  heavy  burden  which,  the  case 
arising,  this  provision  may  impose  upon  neutrals.  The  hoped-for  agreement 
not  having  been  obtained,  his  Excellency  the  first  delegate  of  Sweden  proposes 
to  the  Commission  the  omission  of  Article  23. 

His  Excellency  Mr.  van  den  Heuvel  makes  the  following  declaration: 

The  delegation  of  Belgium  favors  Article  23  for  two  reasons. 

The  first  is  because  this  article  confines  itself  to  removing  a  prohibition 
and  gives  to  neutral  Powers  the  right,  which  they  may  exercise  at  will,  either 
to  continue  to  close  their  ports  to  prizes  or  to  open  them  all  or  certain  of  them, 
and  to  limit  access  thereto  to  certain  prescribed  conditions.  Their  independence 
is  thus  completely  recognized  and  proclaimed. 

The  second  reason  reflects  our  hopes ;  we  have  faith  in  an  approaching 
amelioration  of  international  naval  law,  and  it  seems  useful  to  us  to 
[482]  prepare  for  and  to  facilitate  the  reforms  of  the  future.  Differences  of 
geographical  status  between  the  possessions  of  different  States,  the  fact 
that  some  possess  ports  in  all  parts  of  the  world  while  others  are  deprived  of 
this  advantage — these  diversities  keep  a  certain  number  of  great  Powers  recog- 
nizing and  admitting  two  regimes  which  are  universally  desired  in  the  name  of 
equity,  and  which  the  Conference  has  long  examined  and  debated. 

I  speak  of  the  recognition  of  the  principle  of  the  absolute  prohibition  of 
the  destruction  of  neutral  prizes.  I  speak  also  of  the  admission  of  a  system 
relative  to  enemy  private  property  at  sea  which  is  more  in  accord  with  law  than 
is  that  of  capture. 

Let  us  smooth  the  way,  gentlemen,  for  solutions  which  may  bring  about 
a  marked  progress  towards  the  reign  of  justice  and  equity. 

His  Excellency  Sir  Ernest  Satow  replies  that  the  British  delegation  is 
entirely  opposed  to  Article  23,  for,  as  his  Excellency  Mr.  Hammarskjold  has 
very  justly  remarked,  this  article  does  not  offer  any  serious  guaranty  against 
the  right  to  destroy  neutral  prizes.  As  to  the  argument  deduced  from  the  dif- 
ference between  the  geographical  status  of  different  Powers,  it  is  evident  that 
there  has  been  manifest  exaggeration  of  the  importance  of  this  difference,  since 
the  partisans  of  the  destruction  of  neutral  prizes  have  affirmed  that  the  opening 
of  all  neutral  ports  would  not  change  in  any  way  their  intention  to  continue 
this  practice  in  case  of  force  majeure.  It  is  for  this  reason  and  for  those  which 
have  been  previously  and  repeatedly  given  by  the  British  delegation  that  the 
latter  is  opposed  to  Article  23  and  asks  that  its  omission  be  put  to  a  vote  by  the 
Commission. 

The  President  remarks  that  the  omission  of  Article  23  of  the  draft  is  asked 
by  the  delegations  of  Sweden  and  England.     These  delegations  think  that  since 
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there  is  no  accord  upon  the  interdiction  of  the  destruction  of  neutral  prizes,  the 
provision  of  Article  23  has  become  superfluous.  But  on  the  contrary  his  Excel- 
lency Mr.  van  den  Heuvel  has  set  forth  with  great  eloquence,  and  with  remark- 
ably lofty  ideas,  the  value  of  this  article  to  the  draft.  He  has  observed  that  it 
was  inspired  by  the  great  principle  of  respect  for  private  property  at  sea,  and 
that  by  preserving  it  we  will  render  homage  to  this  exalted  idea. 

The  President  then  puts  to  a  vote  the  omission  of  Article  23  asked  by 
the  delegations  of  Great  Britain  and  Sweden. 

There  are  7  yeas  against  29  nays,  5  not  voting  and  2  absent. 

Voting  for:  Denmark,  Spain,  Great  Britain,  Japan,  Norway,  Portugal, 
Sweden. 

Voting  against:  Germany,  Argentine  Republic,  Austria-Hungary,  Belgium, 
Bolivia,  United  States  of  Brazil,  Bulgaria,  Chile,  Colombia,  Dominican  Republic, 
Ecuador,  France,  Greece,  [Haiti  (?)]  Italy,  United  Mexican  States,  Monte- 
negro, Panama,  Paraguay,  Netherlands,  Peru,  Roumania,  Russia,  Salvador, 
Serbia,  Siam,  Turkey,  Uruguay,  Venezuela. 

Not  voting:  United  States  of  America,  China,  Cuba,  Luxemburg,  Persia. 

Absent:  Guatemala,  Nicaragua. 

The  President  therefore  declares  that  Article  23  is  maintained. 

He  then  reads  Articles  24,  25,  26,  and  27,1  which  are  successively  adopted 

without  discussion. 

[483]  The   President  thinks  that  the  draft   Convention  whose  articles  have 

just  been  voted  should  be  completed  by  certain  final  provisions.     The 

Drafting  Committee  should  attend  to  that ;  but  perhaps  Mr.  Renault,  president 

of  the  subcommittee,  would  like  to  say  something  relative  thereto? 

Mr.  Louis  Renault  explains  that  the  indispensable  final  provisions  have  not 
been  placed  in  the  draft  for  the  reason  that  they  are  now  being  prepared  by  the 
Drafting  Committee.  The  most  important  provision  is  evidently  that  concern- 
ing the  extent  of  the  application  of  the  Convention.  It  is  probable  that  the 
Drafting  Committee  will  prepare  a  formula  stating  that  in  order  for  the  Con- 
vention to  be  applicable,  it  is  necessary  that  the  two  belligerents  be  signatories ; 
otherwise  it  should  not  apply,  even  in  regard  to  neutral  signatory  States.  That 
is  the  solution  adopted  for  the  Convention  creating  the  International  Prize 
Court. 

Regarding  the  other  final  provisions,  they  are  merely  protocol  clauses  for 
which  the  Commission  can  refer  itself  to  the  Drafting  Committee. 

The  President  then  takes  the  floor  and  delivers  the  following  address: 

Gentlemen:  We  have  completed  our  work;  have  we  been  successful? 

The  plenary  Conference  will  utter  the  final  word.  Meanwhile  I  think  it 
my  duty  to  make  a  statement  concerning  the  work  of  the  Third  Commission. 

This  has  been  divided  into  four  questions,  three  of  which  deal  with 
humanitarian  ideas  whose  progressive  application  is  entirely  to  the  credit  of  our 
own  era.  The  fourth  question,  which  we  have  barely  finished,  was  of  a  very 
different  character. 

We  commenced  with  the  adaptation  to  maritime  warfare  of  the  principles 
of  the  revised  Geneva  Convention  of  1906.  We  had  to  complete  the  convention 
which  the  First  Peace  Conference  established  in  1899.  Our  work  was  facilitated 
by  the  remarkable  proposition  of  the  German  delegation.     We  have  been  able 
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to  demonstrate  how  easy  it  is  to  act  in  concert  upon  the  application  of  prin- 
ciples and  ideas  which,  having  matured  in  the  public  mind,  have  entered  the 
universal  conscience. 

We  received  from  the  First  Peace  Conference  the  heritage  of  questions 
relative  to  the  bombardment  of  ports,  towns  and  villages  by  a  naval  force.  We 
have  succeeded  in  solving  certain  complicated  problems  which  our  predecessors 
had  no  desire  to  broach.  Such,  gentlemen,  is  the  practical  result  of  a  real 
progress  made  in  the  development  of  humanitarian  ideas.  This  proof  should 
be  all  the  more  necessary  to  us  since  we  have  certainly  never  yielded  to  those 
impulses  which  at  times  manifest  themselves  when  sentiment  holds  sway  and 
usurps  some  of  the  world  space  occupied  by  realities. 

The  three  declarations  of  1899,  inspired  by  the  principle  that  belligerents 
do  not  have  an  unlimited  right  as  to  the  choice  of  a  means  of  injuring  the 
enemy,  were  adopted  by  our  predecessors  in  a  very  different  frame  of  mind 
from  that  prevailing  during  the  study  of  the  third  of  our  questions,  that  of  the 
laying  of  torpedoes  and  submarine  mines.  The  complexity  of  the  interests  at 
stake,  the  uncertainties  of  the  scientific  problems  in  a  matter  in  which  mystery 
and  secrecy  hold  so  large  a  place,  perhaps  even  other  considerations,  rendered 
our  task  more  delicate  perforce  than  difficult. 

We  had  to  study  the  various  kinds  of  mines.  By  analogy  with  what  has 
been  established  for  certain  kinds  of  projectiles,  there  was  never  any 
[484]  question  of  a  general  interdiction  of  all  mines  and  torpedoes.  It  was 
desired  to  limit  their  employment  by  putting  in  first  of  all  the  considera- 
tions suggested  by  respect  for  the  principle  of  the  liberty  and  security  of  naval 
lanes. 

In  order  that  this  principle  might  be  fully  applied,  it  was  necessary  that  we 
regulate  also  the  other  part  of  the  question,  that  is  to  say,  the  part  dealing 
with  the  places  where  the  use  of  mines  should  be  permitted.  We  were  occupied 
with  it  a  long  time ;  and  finally,  in  spite  of  the  very  deep  regret  felt  by  many 
of  us,  we  have  been  obliged,  in  our  turn,  to  leave  to  our  successors  the  pursuit 
of  an  agreement  which  we  have  been  unable  to  attain.  Nevertheless,  we  have 
not  limited  ourselves  to  expressing  a  vccu.  We  have  set  the  time  when  the 
question  is  to  be  taken  up  again  and  decided.  This  time  will  not  be  more  than 
seven  years  hence. 

The  fourth  question  which  was  confided  to  us  was,  as  I  have  just  said,  of 
a  very  different  nature.  In  approaching  it  we  have  fearlessly  followed  the 
initiative  of  our  British  colleagues  and,  in  seeking  to  determine  the  rules  to  be 
applied  to  belligerent  war-ships  in  neutral  ports,  we  accepted  the  even  larger 
task  of  presenting  to  the  Conference  the  draft  of  a  convention  concerning  the 
rights  and  duties  of  neutral  Powers  in  naval  war. 

We  had  before  us  the  rules  adopted  in  the  different  countries.  They  con- 
stituted incompatible  elements,  often  even  contradictory.  It  was  a  question  of 
coordinating  them,  of  harmonizing  them,  and  of  proceeding  to  their  codification. 
We  found  ourselves  engaged  in  a  complete  elaboration  of  a  uniform  legisla- 
tion, in  which  principles  of  justice  dominate,  to  be  sure,  though  they  seem  to 
be  there  merely  for  the  purpose  of  supplying  the  legal  formulas  necessary  to 
the  concrete  statement  of  the  conciliation  of  interests,  having  in  view  the  advan- 
tages born  of  certitude.  In  order  to  succeed,  it  was  necessary  at  first  to 
lay  down  certain  well-established  and  generally-admitted  principles.     We  then 
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found  ourselves  in  agreement  that  the  interests  of  neutrals  should  be  given 
precedence. 

Thus  we  sought  to  localize  war  by  facilitating  the  exercise  of  neutrality. 

I  do  not  plead  extenuating  circumstances  in  stating  that  the  time  was  lack- 
ing for  the  complete  success  of  this  work  of  an  almost  exclusively  diplomatic 
nature.  The  conciliation  of  interests  could  result  only  from  reciprocal  renun- 
ciations made  with  the  conviction  of  acquiring  equivalent  advantages.  It  is 
understood  that  the  modus  operandi  imposed  by  the  exigencies  of  a  world  con- 
ference could  have  been  good  only  if,  instead  of  having  to  commence  by  setting 
up  guide-posts,  it  had  just  been  necessary  for  us  to  put  the  finishing  touches  to 
a  work  already  prepared  in  advance. 

Let  us  congratulate  ourselves  nevertheless  for  not  having  become  discour- 
aged. We  have  shown  perseverance  in  a  task  that  has  been  at  times  a  thankless 
one.  We  have  had  the  honor  to  be  assisted  by  the  counsels  and  large  experience 
of  a  man  whose  juridical  knowledge  is  accompanied  by  a  remarkable  perception 
and  a  very  sane  judgment.  Though  I  fear  to  offend  the  modesty  of  this  perfect 
savant,  I  cannot  fail  in  the  duty  of  mentioning  his  name  here  again,  in 
the  best  pages  of  the  history  of  the  Conference.  I  refer  to  our  colleague, 
Mr.  Louis  Renault.  (Applause.)  Were  it  not  for  the  fear  of  imposing  upon 
your  kindly  attention,  I  would  like  to  mention  specially  many  others  among 
us  who  have  contributed  so  largely  to  a  work  which,  until  now,  has  been  unsuc- 
cessfully attempted  by  learned  institutions. 

It  is  true  that  we  have  not  done  all.  Let  us  not  flatter  ourselves  with  the 
idea  that  our  work  is  complete  and  perfect.  We  bequeath  to  our  successors 
the  task  of  revising  it.  They  will  find  in  the  goodly  number  of  ideas  which  we 
have  only  outlined,  new  subjects  for  development.  For  myself,  I  deeply 
[485]  regret  not  being  able  to  propose  to  you,  in  view  of  the  prevailing  condi- 
tions of  our  own  time,  the  study  and  examination  of  the  idea  of  the 
limitation  of  the  state  of  war  to  certain  zones.  Perhaps  we  might  have  been 
emanating  therefrom  the  fruitful  conception  of  the  localization  of  naval  war. 
This  would  have  been  a  great  progress.  Let  us  content  ourselves  with  indi- 
cating that  we  have  seen  the  vision  of  the  just  and  useful  things  which  remain 
to  be  done. 

Thank  you,  gentlemen,  for  your  constantly  expressed  approval  of  my 
efforts.  Your  cordial  collaboration  will  be  one  of  the  very  dear  memories  of 
my  life.     (Hearty  applause.) 

His  Excellency  Mr.  Nelidow  then  speaks  in  the  following  terms : 

Gentlemen  :  We  cannot  permit  the  closing  of  the  meetings  of  the  Third 
Commission  without  expressing  to  its  president  our  gratitude  and  appreciation. 

The  Third  Commission  had  an  extremely  difficult  task  to  perform,  and  if 
it  has  not  been  able  to  arrive  at  complete  and  precise  solutions  of  all  the  questions 
mentioned  in  its  program,  it  is  not  due  to  any  lack  of  conscientious  and  perse- 
vering labor,  but  to  the  force  of  circumstances. 

The  draft,  whose  examination  has  just  been  completed,  constitutes  a  pro- 
found study  of  one  of  the  most  important  questions  of  naval  law.  Up  to  the 
present  time  neither  conferences,  special  commissions  nor  the  institutes  of  inter- 
national law  have  been  able  to  broach  the  study  of  the  grave  problem  of  the 
rights  and  duties  of  neutrals  in  naval  war. 

It  was,  therefore,  a  great  credit  to  the  Third  Commission  to  undertake  it. 
The  simple  search  of  a  certain  number  of  solutions  of  very  great  significance 
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constitutes  a  great  progress  towards  the  future  codification  of  international  regu- 
lations of  war  at  sea.  Let  us  have  faith,  gentlemen,  in  an  agreement  upon  the 
results  obtained  to-day,  which  will  pave  the  way  for  a  future  conference  to 
seek  more  easily  the  equitable  regulation  of  the  numerous  questions  on  this 
important  subject  which  remain  to  be  solved. 

I  propose,  gentlemen,  to  offer  to  his  Excellency  Count  Tornielli  our  most 
hearty  thanks  for  the  indefatigable  labor,  the  dogged  perseverance,  the  pru- 
dence and  spirit  of  conciliation  with  which  he  has  directed  our  debates. 

As  a  matter  of  fact,  it  is  to  him,  as  well  as  to  the  eminent  reporter  of  the 
Third  Commission,  that  we  owe  in  large  part  the  results  of  the  conscientious 
labor  which  ends  to-day.     (Applause.) 

The  President  then  adds : 

Allow  me,  in  the  name  of  all,  to  express  our  compliments  and  our  sincere 
gratitude  to  our  secretaries.  They  have,  by  their  activity  and  competence,  given 
us  entire  satisfaction.  The  time  will  come  when  they  will  replace  us  in  the 
leading  roles.  Will  they  encourage  me  in  the  belief  that  in  lending  us  their 
arduous  assistance,  they  have  not  wasted  their  time?  Gentlemen,  I  thank  you. 
(Applause.) 

The  meeting  is  adjourned  at  5 :  45  o'clock. 


[486] 
Annex 

DRAFT  CONVENTION  REGARDING  THE  RIGHTS  AND  DUTIES 
OF  NEUTRAL  POWERS  IN  NAVAL  WAR 

Report  to  the  Commission  * 

Among  the  topics  for  the  consideration  of  the  Conference  the  Russian  pro- 
gram 2  mentioned  "  The  rights  and  duties  of  neutrals  at  sea,"  and,  hereunder,  the 
"  question  of  contraband ;  the  rules  applicable  to  belligerent  vessels  in  neutral 
ports;  destruction,  in  cases  of  force  majeure,  of  neutral  merchant  ships  cap- 
tured as  prizes."  The  first  and  third  questions  have  been  assigned  to  the  Fourth 
Commission ;  the  second  was  reserved  for  the  Third  Commission. 

The  Commission  had  before  it  four  different  projects : 

1  This  report  was  submitted  by  a  committee  of  examination  composed  of:  his  Excel- 
lency Count  Tornielli  (Italy),  chairman;  Mr.  Louis  Renault  (France),  reporter;  Rear 
Admiral  Siecel  (Germany),  Rear  Admiral  Sperry  (United  States),  Captain  Burlamaqui 
de  Moura  (Brazil),  his  Excellency  Lou  Tseng-tsiang  (China),  Mr.  Vedel  (Denmark), 
Captain  Chacon  (Spain),  his  Excellency  Sir  Ernest  Satow  (Great  Britain),  Captain 
Castiglia  (Italy),  his  Excellency  Mr.  Tsudzuki  (Japan),  his  Excellency  Mr.  Hagerup 
(Norway),  Captain  Ferraz  (Portugal),  his  Excellency  Mr.  Tcharykow  (Russia),  his 
Excellency  Mr.  Hammarskjold  (Sweden),  and  his  Excellency  Turkhan  Pasha  (Turkey). 
The  report  has  been  completed  to  include  the  last  session  of  the  Third  Commission. 

'  See  vol.  i,  in  initio. 
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1.  A  draft  from  the  delegation  of  Japan  defining  the  position  of  belligerent 
ships  in  neutral  waters ; * 

2.  A  draft  from  the  delegation  of  Spain  on  the  same  subject ; 2 

3.  A  proposal  from  the  British  delegation  in  the  form  of  a  draft  Conven 
tion  concerning  the  rights  and  duties  of  neutral  States  in  naval  war ; 3 

4.  A  proposal  from  the  delegation  of  Russia  containing  draft  provisions 
defining  the  position  of  belligerent  war-ships  in  neutral  ports.4 

It  will  be  noticed  at  once  that  the  British  proposal  has  a  greater  scope  than 
the  three  other  proposals,  since,  unlike  them,  it  does  not  confine  itself  to  the 
status  of  belligerent  war-ships  in  neutral  ports  and  waters,  but  also  deals  with 
the  rights  and  duties  of  neutral  States  in  general  in  naval  war. 

The  Commission  has  not  considered  itself  bound  by  the  exact  terms  in  which 
its  jurisdiction  was  defined  by  the  Conference  at  the  time  when  the  several 
[487]  topics  were  distributed  among  the  Commissions.  It  has  examined  the 
different  articles  of  the  British  proposition  embracing  the  whole  subject 
of  the  situation  of  neutral  States  in  naval  war.  It  is  believed  that  at  a  time 
when  an  International  Prize  Court  is  being  created,  it  would  be  wise  to  develop 
to  as  great  a  degree  as  possible  a  codification  of  international  maritime  law  in 
time  of  war.  Thus  the  work  of  the  Third  Commission  will  be  harmonized 
with  that  of  the  Second  Commission,  which  covers  the  rights  and  duties  of  neutral 
States  in  war  on  land.  This  explains  the  general  title  given  to  the  project  and 
accepted  unhesitatingly  by  the  committee  of  examination. 

In  order  to  facilitate  study  of  the  subject,  the  second  subcommission  decided 
that  there  should  be  submitted  to  it  a  paper  indicating  the  questions  involved 
in  the  several  proposals.  The  list  of  questions  5  facilitated  an  exchange  of  views  in 
the  meetings  of  July  27  and  30  and  August  1 .  The  matter  was  then  referred  to  a 
committee  of  examination,  which  made  a  thorough  study  of  it  in  a  series  of 
thirteen  meetings  from  August  6  to  September  28.  The  draft  which  we  are  about 
to  analyze  was  submitted  to  two  readings ; 6  the  second  taking  place  in  the  meetings 
of  September  11,  12,  and  28,  of  which  the  minutes  have  been  distributed.  It  was 
finally  approved  by  the  Third  Commission  in  its  session  of  October  4. 

The  necessity  of  precise  regulations  having  for  their  end  the  removal  of 
the  difficulties  and  even  conflicts  in  this  branch  of  the  law  of  neutrality  has  been 
asserted  on  all  sides.  Recent  experience  has  added  its  weight  to  theoretical  con- 
siderations in  an  emphatic  and  most  startling  manner. 

Land  warfare  regularly  pursues  its  course  on  the  territory  of  the  belliger- 
ents. In  exceptional  circumstances  alone  is  there  any  direct  contact  between 
the  armed  forces  of  a  belligerent  and  the  authorities  of  neutral  countries ;  when 
such  contact  does  take  place,  as  when  troops  flee  into  neutral  territory,  the 
situation  is  relatively  simple ;  customary  or  written  positive  law  applies  in  a 
well-defined  manner.  The  case  is  otherwise  in  naval  war.  The  war  vessels  of 
the  belligerents  cannot  always  remain  in  the  theater  of  hostilities;  they  need  to 
enter  harbors,  and  they  do  not  always  find  harbors  of  their  own  countries  near 
by.     Here  geographical  situation  exerts  a  powerful  influence  upon  war,  since 

1  Post,  Third  Commission,  annex  46. 
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the  ships  of  the  belligerents  will  not  need  to  resort  to  neutral  ports  to  the  same 
extent. 

Does  it  result  from  this  that  they  have  a  right  to  unrestricted  asylum  there, 
and  may  neutrals  grant  it  to  them?  This  is  contested.  The  distinction  just 
indicated  is  the  natural  consequence  of  what  takes  place  in  time  of  peace.  Armed 
forces  of  one  country  never  enter  the  territory  of  another  State  during  peace. 
So  when  war  breaks  out  there  is  no  change ;  and  they  must  continue  to  respect 
neutral  territory  as  before.  It  is  different  with  naval  forces,  which  are  in  gen- 
eral permitted  to  frequent  the  ports  of  other  States  in  time  of  peace.  Should 
neutral  States  when  war  breaks  out  brusquely  interrupt  this  practice  of  times  of 
peace?  Can  they  act  at  their  pleasure,  or  does  neutrality  restrain  their  liberty 
of  action?  While  it  is  understood  that  when  belligerent  troops  penetrate  neutral 
territory  they  are  to  be  disarmed  because  they  are  doing  something  which  would 
not  be  tolerated  in  time  of  peace,  the  situation  is  different  for  the  belligerent 
war-ship  that  arrives  in  a  port  which  it  has  customarily  been  able  to  enter  in 
time  of  peace  and  from  which  it  might  freely  depart. 

What  reception  then  is  this  ship  to  meet  with?  What  shall  it  be  allowed 
to  do?  The  problem  for  the  neutral  State  is  to  reconcile  its  right  to  give  asylum 
to  foreign  ships  with  its  duty  of  abstaining  from  all  participation  in  hostilities. 
This  reconciliation,  which  is  for  the  neutral  to  make  in  the  full  exercise  of  its  sov- 
ereignty, is  not  always  easy,  as  is  proved  by  the  diversity  of  rules  and  of 
[488]  practice.  In  some  countries,  the  treatment  to  be  accorded  belligerent  war- 
ships in  neutral  ports  is  set  forth  in  permanent  legislation  (e.g.,  the  Italian 
code  on  the  merchant  marine)1;  in  others  rules  are  promulgated  for  the  case  of 
each  particular  war  by  proclamations  of  neutrality.  And  not  only  do  the  rules 
promulgated  by  the  several  countries  differ,  but  even  the  rules  prescribed  by  a 
single  country  at  different  times  are  not  identical ;  moreover,  sometimes  rules 
are  modified  during  the  course  of  a  war. 

The  essential  point  is  that  everybody  should  know  what  to  expect,  so  that 
there  will  be  no  surprise.  The  neutral  States  urgently  demand  such  precise 
rules  as  will,  if  observed,  shelter  them  from  accusations  on  the  part  of  either 
belligerent.  They  decline  obligations  that  would  often  be  disproportionate  to  their 
means  and  their  resources  or  the  discharge  of  which  would  require  on  their  part 
measures  that  are  veritably  inquisitorial. 

The  starting-point  of  the  regulations  ought  to  be  the  sovereignty  of  the 
neutral  State,  which  cannot  be  affected  by  the  mere  fact  that  a  war  exists  in  which 
it  does  not  intend  to  participate.  Its  sovereignty  should  be  respected  by  the 
belligerents,  who  cannot  implicate  it  in  the  war  or  molest  it  with  acts  of  hostility. 
At  the  same  time  neutrals  cannot  exercise  their  liberty  as  in  times  of  peace ;  they 
ought  not  to  ignore  the  existence  of  war.  By  no  act  or  omission  on  their  part 
can  they  legally  take  a  part  in  the  operations  of  war ;  and  they  must  moreover  be 
impartial. 

It  seems  of  little  use  to  develop  these  general  considerations,  since  they 
might  give  rise  to  lengthy  discussions,  inasmuch  as  neutrality  is  not  viewed  in 
the  same  light  by  everybody.  It  is  better  to  confine  ourselves  to  the  study  of 
propositions  dealing  with  particular  cases  which,  while  naturally  to  be  regulated 
in  accordance  with  principles,  are  presented  in  concrete  and  precise  shape. 

We  shall  proceed  to  comment  upon  the  several  articles  of  the  project. 

1  Post,  Third  Commission,  second  subcommission,  annex  B  to  the  fourth  meeting. 
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The  principle  which  it  is  proper  to  affirm  at  the  outset  is  the  obligation  incum- 
bent upon  belligerents  to  respect  the  sovereign  rights  of  neutral  States.  This 
obligation  is  not  a  consequence  of  the  war  any  more  than  the  right  of  the  State 
to  inviolability  of  its  territory  is  a  consequence  of  its  neutrality.  The  obligation 
and  the  right  are  inherent  in  the  very  existence  of  States,  but  it  is  well  to  affirm 
them  in  circumstances  where  they  are  most  liable  to  be  misunderstood.  As  was 
said  by  Sir  Ernest  Satow.  in  commenting  upon  an  article  of  the  British  proposal 
from  which  Article  1  of  our  draft  is  borrowed  almost  verbatim,  we  have  here 
"  the  expression  of  the  master  thought  of  this  division  of  international  law " 
(meeting  of  July  27). 

The  principle  is  applicable  alike  to  land  warfare  and  to  naval  warfare,  and 
we  are  not  surprised  that  the  regulations  elaborated  by  the  Second  Commission  on 
the  subject  of  the  rights  and  duties  of  neutral  States  on  land  begin  with  the  pro- 
vision :  "  The  territory  of  neutral  States  is  inviolable." 

Generally  speaking,  it  may  be  said  belligerents  should  abstain  in  neutral 
waters  from  any  act  which,  if  it  were  tolerated  by  the  neutral  State,  would  con- 
stitute failure  in  its  duties  of  neutrality.  It  is  important,  however,  to  say  here 
that  a  neutral's  duty  is  not  necessarily  measured  by  a  belligerent's  duty ;  and  this 
is  in  harmony  with  the  nature  of  the  circumstances.  An  absolute  obligation  can 
be  imposed  upon  a  belligerent  to  refrain  from  certain  acts  in  the  waters  of  a 
neutral  State;  it  is  easy  and  in  all  cases  possible  for  it  to  fulfill  this  obligation, 
whether  harbors  or  territorial  waters  are  concerned.  On  the  other  hand,  the 
neutral  State  cannot  be  obliged  to  prevent  or  check  all  the  acts  that  a  bel- 
[489]  ligerent  might  do  or  wish  to  do,  because  very  often  the  neutral  State  will 
not  be  in  a  position  to  fulfill  such  an  obligation.  It  cannot  know  all  that  is 
happening  in  its  waters  and  it  cannot  be  in  readiness  to  prevent  it.  The  duty 
exists  only  to  the  degree  that  it  can  be  known  and  discharged.  This  observation 
finds  application  in  a  certain  number  of  cases. 

Sometimes  it  is  asked  whether  a  distinction  should  be  made  between  har- 
bors and  territorial  waters ;  such  a  distinction  is  recognized  with  respect  to  the 
duties  of  a  neutral,  which  cannot  be  held  to  an  equal  degree  of  responsibility 
for  what  takes  place  in  harbors  subject  to  the  direct  action  of  its  authorities 
and  what  takes  place  in  its  territorial  waters  over  which  it  has  often  only  feeble 
control ;  but  the  distinction  does  not  exist  with  respect  to  the  belligerent's  duty, 
which  is  the  same  everywhere. 

Article  1 

Belligerents  are  bound  to  respect  the  sovereign  rights  of  neutral  Powers,  and  to  abstain 
in  neutral  territory  or  neutral  waters  from  any  act  which  would,  if  knowingly  permitted 
by  any  Power,  constitute  a  violation  of  neutrality. 

As  a  consequence  of  the  preceding  rule,  every  act  of  hostility  in  the  terri- 
torial waters  of  a  neutral  State  is  forbidden  (Russian  proposition,  Article  2;1 
Italian  code  on  the  merchant  marine,  Article  251  2).  This  comprehends  not  only 
hostilities,  properly  so  called,  as  combats,  but  also  such  operations  of  naval  war- 
fare as  capture  and  the  exercise  of  the  right  of  search.  The  order  in  whicli 
these  last  two  acts  was  mentioned  has  caused  surprise.  This  order,  however,  is 
explained  by  the  fact  that  capture  is  the  most  serious  act.    The  exercise  of  the 
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right  of  search,  even  if  it  should  not  end  in  seizure  of  the  ship,  also  constitutes  an 
act  of  hostility. 

Article  2 

Any  act  of  hostility,  including  capture  and  the  exercise  of  the  right  of  search,  com- 
mitted by  belligerent  war-ships  in  the  territorial  waters  of  a  neutral  Power,  constitutes  a 
violation  of  neutrality  and  is  strictly  forbidden. 

It  was  thought  necessary  to  provide  for  the  case  where  a  capture  has  taken 
place  in  the  territorial  waters  of  a  neutral  State.  We  have  taken  substantially 
Article  28  of  the  British  proposal.1 

Two  cases  are  possible :  (a)  where  the  prize  is  still  within  neutral  jurisdic- 
tion, and  (b)  where  it  is  not. 

In  the  first  case  it  is  for  the  neutral  State  to  take  the  direct  measures  neces- 
sary to  undo  the  wrongful  act  contrary  to  neutrality  of  which  a  neutral  or  hostile 
ship — it  matters  little  which — has  been  the  victim.  The  British  proposal  says 
that  the  neutral  Power  shall  release  the  prize  ;  this  expression  seemed  too  positive, 
because  the  neutral  Power  will  not  always  have  the  necessary  means  to  do  so. 

If  it  can,  it  should  do  so.  The  prize  being  released,  its  officers  and  crew 
are  naturally  free  to  dispose  of  their  ship  as  suits  them.  The  prize  crew  put 
on  board  by  the  captor  is  interned  because  it  is  found  to  be  illegally  within  the 
neutral's  waters. 

In  the  case  where  the  prize  is  beyond  the  jurisdiction  of  the  neutral  State, 
the  latter  no  longer  has  direct  control  over  the  prize.  What  can  it  do? 
[490]  Address  the  belligerent  Government  to  which  the  captor  ship  belongs.  It 
will  do  so,  first  to  obtain  satisfaction  for  the  violation  of  its  sovereignty, 
and,  secondly,  to  forestall  a  claim  on  the  part  of  the  State  to  which  the  captured 
vessel  belongs.  The  belligerent  must  liberate  the  prize  with  its  officers  and  crew ; 
and  here  we  have  been  able  to  use  a  more  forceful  expression  than  in  the  preced- 
ing case  because  we  are  dealing  with  an  act  which  the  belligrent  can  at  once 
accomplish. 

In  both  cases  the  fact  of  capture  within  neutral  territorial  waters  is  pre- 
sumed to  be  proved.  Of  course,  it  is  possible  that  a  dispute  may  arise  on  this 
point ;  and  the  captor  may  pretend  that  at  the  time  of  the  seizure  he  was  beyond 
the  territorial  waters.  This  is  a  simple  question  of  fact.  The  neutral  Power 
will  proceed  prudently  and  carefully  in  gathering  its  information  before  liberating 
the  prize  or  even  making  a  diplomatic  claim. 

At  the  time  of  the  second  reading  a  difficulty  was  pointed  out  with  regard 
to  the  second  case.  Admiral  Siegel  remarked  that  the  provision  did  not  har- 
monize with  a  provision  in  the  project  for  the  establishment  of  an  International 
Prize  Court.  According  to  Article  3  of  the  latter  project  the  judgment  of  a 
prize  tribunal  may  be  brought  before  the  International  Prize  Court,  even  when 
it  relates  to  an  enemy  ship  captured  in  the  territorial  waters  of  a  neutral  Power, 
when  that  Power  has  not  made  the  capture  the  subject  of  a  diplomatic  claim. 
The  report  submitted  by  the  First  Commission  says  on  this  subject: 

In  such  circumstances  the  neutral  Power  may  choose  between  two  pro- 
cedures. It  may  select  the  diplomatic  channel  and  address  itself  directly  to 
the  Government  of  the  captor  in  order  to  obtain  satisfaction ;  or  it  may  leave 
the  owner  of  the  captured  ship,  if  the  legislation  of  the  captor  permits,  to 
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make  his  complaint  of  the  irregularity  of  the  seizure  before  the  national 
tribunals,  and  then,  if  in  spite  of  his  so  doing  the  irregularity  is  not  admitted, 
it  may  take  the  matter  to  the  International  Court. 

Was  not  the  alternative  that  is  allowed  the  neutral  State  contrary  to  the 
absolute  rule  here  proposed?  Some  thought  so  and  believed  that  it  would  be 
better  to  omit  the  paragraph  relative  to  the  case  where  the  prize  is  not  in  the 
jurisdiction  of  the  neutral  State.  Others,  in  order  to  avoid  a  regrettable  omis- 
sion, wished  to  substitute  an  option  for  an  obligation  and  to  say  that  the  neutral 
State  may  address  and  not  addresses.  The  latter  view  was  accepted  by  9  votes 
(Germany,  Denmark,  France,  Italy,  Norway,  Netherlands,  Russia,  Sweden, 
Turkey)  to  4  (Brazil,  Spain,  Great  Britain,  and  Japan)  and  1  abstention 
(United  States).  The  present  wording  was  adopted  in  the  meeting  of  Sep- 
tember 28. 

At  bottom  there  was  really  no  disagreement.  There  are  cases  where  the 
neutral  State  will  have  no  choice.  For  example,  when  the  State  of  the  captor  is 
not  a  party  to  the  Prize  Court  Convention  the  neutral  State  can  only  make  a 
diplomatic  claim ;  and  likewise  if  the  neutral  State  is  not  a  party  thereto.  The 
alternative  exists  only  when  both  interested  States  are  parties  to  that  Conven- 
tion. Then  the  neutral  State  will  do  as  it  likes.  Even  in  cases  where  it  does  not 
wish  to  proceed  with  .a  diplomatic  claim  in  its  strict  sense,  it  will  notify  the  fact 
to  the  captor's  State,  which  will  perhaps  liberate  the  prize  of  itself  to  avoid 
further  difficulties,  diplomatic  or  judicial. 

Article  3 

When  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral  Power,  this 
Power  must  employ,  if  the  prize  is  still  within  its  jurisdiction,  the  means  at  its  disposal  to 
release  the  prize  with  its  officers  and  crew,  and  to  intern  the  prize  crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  Power,  on  the  demand  of  that 
Power,  the  captor  Government  must  liberate  the  prize  with  its  officers  and  crew. 

[491]  It  has  long  been  accepted  that  a  prize  court  cannot  be  set  up  in  neutral 
territory.    Article  25  of  the  British  proposal,  which  is  to  this  effect,  has 
been  slightly  modified  in  order  to  take  into  account  a  scruple  arising  from  the 
institution  of  the  International  Prize  Court  which  will  sit  in  neutral  territory. 

It  was  observed  that  the  rule  is  absolute  and  allows  no  exception,  even  in 
the  case  of  a  country  where  the  belligerent  exercises  a  right  of  jurisdiction. 
Such  a  right,  which  has  a  special  purpose  and  a  limited  scope,  ought  not  to 
extend  to  the  consummation  in  neutral  territory  of  an  act  of  war  like  capture. 

Article  4 

A  prize  court  cannot  be  set  up  by  a  belligerent  on  neutral  territory  or  on  a  vessel  in 
neutral  waters. 

Article  9  of  the  British  proposal,1  Article  1  of  the  Japanese  proposal.2 
and  Article  3  of  the  Russian  proposal,8  all  say  that  neutral  territory  cannot 
serve  as  a  base  of  operations  for  a  belligerent.  This  implies  a  prohibition  for 
the  belligerent  and  a  duty  for  the  neutral.     While  the  rule  can  be  enunciated 
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from  either  point  of  view,  it  was  preferred  to  give  it  the  form  ot  an  inhibition 
against  belligerents.  The  Treaty  of  Washington,  on  the  contrary,  had  said: 
"  A  neutral  Government  is  bound  .  .  .  secondly,  not  to  permit  or  suffer  either 
belligerent  to  make  use  of  its  ports  or  waters  as  the  base  of  naval  operations 
against  the  other." 

While  the  principle  is  easily  stated,  its  applications  require  much  care. 
We  have  limited  ourselves  to  giving  one  example  by  prohibiting  a  belligerent  from 
erecting  on  neutral  territory  a  wireless  telegraphy  station  or  any  apparatus  for  the 
purpose  of  communicating  with  a  belligerent  force  on  land  or  sea.  The  same 
provision  occurs  in  the  draft  regulations  respecting  the  rights  and  duties  of 
neutral  States  in  war  on  land.  The  two  provisions  correspond  exactly,  for 
communication  may  be  made  from  neutral  territory  either  with  an  army  or 
with  a  fleet. 

We  cannot  expect  to  prevent  the  captain  of  a  belligerent  ship  from  com- 
municating with  the  inhabitants  or  the  consul  of  his  country,  or  from  using 
telegraph  or  telephone  cables  of  the  neutral  country.  There  is  a  formal  pro- 
vision to  this  effect  in  Article  8  of  the  draft  regulations  on  land  warfare  already 
referred  to.  It  was  suggested  that  we  forbid  making  a  neutral  port  a  place 
for  concentration  or  rendezvous.  But  it  is  hard  to  define  what  this  would  mean, 
and  it  would  be  almost  impossible  for  neutral  States  to  deal  with  the  intention 
which  brings  a  belligerent  vessel  into  their  waters.  The  interest  in  this  ques- 
tion will  be  greatly  diminished  by  the  fixing  of  the  maximum  number  of  bel- 
ligerent ships  that  may  stay  in  a  port  at  the  same  time. 

Article  5 
Belligerents  are  forbidden  to  use  neutral  ports  and  waters  as  a  base  of  naval  opera- 
tions against  their  adversaries,  and   in  particular  to  erect   wireless   telegraphy  stations  or 
any  apparatus  for  the  purpose  of  communicating  with  the  belligerent  forces  on  land  or  sea. 

In  the  meeting  of  the  committee  of  examination  held  August  26,  the  British 
delegation  proposed  to  insert  in  Article  5  of  the  draft,  paragraph  b  of 
[492]  Article  10  of  the  proposition  of  Great  Britain.1  It  had  already  urged 
the  need  of  this  article,  as  appears  from  the  minutes  of  the  meeting  of 
the  subcommission  held  July  30:  "Sir  Ernest  Satow  maintains  that  it  seems 
to  him  necessary  to  establish  a  distinction  in  the  provisioning  that  can  be  effected 
in  a  neutral  port.  It  is  allowable  to  buy  food  to  sustain  the  crews  for  the  time 
being,  whilst,  on  the  other  hand,  revictualing  by  auxiliary  vessels  would  con- 
stitute a  real  operation  of  war."  The  chairman  was  of  the  opinion  that  this 
prohibition  was  contained  in  those  of  Article  6  of  the  British  project,  and  at 
the  same  time  he  adverted  to  the  second  point  of  Article  6  of  the  Treaty  of 
Washington.2  The  delegation  of  Russia  for  its  part  declared  that  the  second 
point  of  Article  6  of  the  Treaty  of  Washington  fully  expressed  its  intention 
and  that  it  was  ready  to  accept  the  sense  thereof  when  the  definitive  text 
should  be  drawn  up. 

It  was  decided  that  the  committee  of  examination  should  consider  the 
matter,  and  in  its  meeting  of  August  26,  already  spoken  of,  the  proposal  of 
the  delegation  of  Great  Britain  was  carried  by  a  vote  of  10  (United  States, 
Brazil,    Denmark,    Spain,    Great   Britain,   Japan,    Norway,    Portugal,    Sweden, 

1  Post,  Third  Commission,  annex  44. 
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Turkey)  against  4  (Germany,  France,  Italy,  Russia).  The  question  came  up 
again  September  11,  on  the  second  reading,  when  the  proposal,  submitted  in 
the  following  form,  "  It  is  likewise  forbidden  belligerent  ships  to  revictual  in 
neutral  waters  by  means  of  auxiliary  vessels  of  their  fleet,"  and  numbered  5bis, 
was  carried  by  a  vote  of  5  (United  States,  Brazil,  Spain,  Great  Britain,  Japan) 
against  3  (Germany,  France,  Russia),  there  being  6  abstentions  (Denmark, 
Italy,  Norway,  Netherlands,  Sweden,  Turkey). 

In  the  meeting  of  the  committee  of  examination  held  September  28,  the 
British  delegation  waived  the  insertion  in  the  text  of  the  Convention  of  the 
article  it  had  advocated,  although  still  holding  the  view  it  had  expressed  in  the 
meeting  of  July  30;  and  the  delegation  of  Russia  renewed  the  reserves  it  had 
formulated  in  the  meeting  of  the  committee  of  examination  held  August  26 
when  it  voted  against  the  British  proposal.  It  was  also  understood  that  the 
article  in  question  contemplated  not  only  food  supplies  but  also  coal.  The  disap- 
pearance of  this  article  from  the  draft  Convention  is  by  no  means  to  be  taken 
as  an  acceptance  of  the  whole  draft  by  the  British  or  Russian  delegations. 

It  goes  without  saying  that  a  neutral  State  cannot  furnish  war-ships,  arms, 
etc.,  to  a  belligerent  in  any  manner.  Article  3  of  the  British  proposition  spoke 
only  of  the  sale  but  we  have  used  the  word  supply,  which  has  a  much  broader 

meaning. 

Article  6 

The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  Power  to  a  belligerent 
Power,  of  war-ships,  ammunition,  or  war  material  of  any  kind  whatever,  is  forbidden. 

On  the  other  hand,  the  practice  has  become  established  that  a  neutral  State 
is  not  bound  to  prevent  the  export  of  arms  or  ammunition  destined  for  one  or 
other  of  the  belligerents,  whether  for  an  army  or  for  a  fleet.  There  is  a  like 
provision  in  the  draft  regulations  already  mentioned.  A  neutral  State  may,  more- 
over, if  it  prefers,  forbid  export  of  the  articles  in  question.  It  should  then  simply 
put  into  force  a  prohibition  that  applies  equally  to  the  two  belligerents. 

[493]  Article  7 

A  neutral  Power  is  not  bound  to  prevent  the  export  or  transit,  for  the  use  of  either 
belligerent,  of  arms,  ammunition,  or,  in  general,  of  anything  which  could  be  of  use  to  an 
army  or  fleet. 

The  first  rule  of  Washington  1  defined  the  obligation  of  a  neutral  Govern- 
ment with  respect  to  arming  or  equipping  and  the  departure  of  ships  intended 
for  one  of  the  belligerents.  Articles  5,  7,  and  8  of  the  British  proposition2 
reproduced  this  rule  with  certain  additions.  The  provision  adopted  by  the  com- 
mittee reproduces  the  rule  of  Washington  with  two  slight  alterations.  The  ex- 
pression due  diligence,  which  has  become  celebrated  by  its  obscurity  since  its 
solemn  interpretation,  has  been  omitted ;  we  have  contented  ourselves  with  saying, 
in  the  first  place,  that  the  neutral  is  bound  to  employ  the  means  at  its  disposal 
.    .    .  and,  in  the  second,  to  display  the  same  vigilance.   .    .    . 

In  the  subcommission's  meeting  of  July  30  the  Brazilian  delegate  made  the 
following  declaration :  "  Inasmuch  as  it  is  not  permissible  that  after  the  dec- 
laration of  war  belligerents  should  continue  to  acquire  war  vessels  in  neutral 

1  Post,  Third  Commission,  second  subcommission,  annex  A  to  the  fourth  meeting. 
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ports,  it  is  necessary  to  state  at  least  that  the  reasons  against  this  practice  cannot 
apply  to  vessels  in  course  of  construction  that  have  been  begun  long  before  the 
opening  of  hostilities  at  a  time  when  they  could  not  have  been  foreseen  ;  and  inas- 
much as  under  these  circumstances  it  would  not  be  at  all  equitable  to  deprive  bel- 
ligerents of  a  vessel  whose  acquisition  was  agreed  upon  before  the  imminence  of 
war  was  known,  it  is  proper  that  such  ships  be  considered  an  integral  and 
recognized  part  of  the  navy  of  the  country  concerned.  ..."  Accordingly  the 
delegation  of  Brazil  filed  the  following  amendment :  "  War-ships  in  course  of 
construction  in  the  ship-yards  of  a  neutral  country  may  be  delivered  with  all 
their  armament  to  the  officers  and  crews  appointed  to  receive  them,  when  they 
have  been  ordered  more  than  six  months  before  the  declaration  of  war." ' 

The  discussion  on  this  amendment  took  place  August  1.  The  Brazilian  pro- 
posal was  opposed  by  Mr.  Drago,  speaking  for  the  Argentine  delegation,  and 
did  not  come  to  a  vote  as  Mr.  Burlamaqui  de  Moura  deferred  his  reply  until 
a  later  meeting.  When  the  committee  of  examination  took  it  up  in  the  meeting 
of  August  26,  it  was  rejected  by  7  votes  (United  States,  Spain,  France,  Great 
Britain,  Italy,  Japan,  Sweden)  against  2  (Brazil,  Denmark),  there  being  5 
abstentions  (Germany,  Norway,  Portugal,  Russia,  Turkey). 

Article  8 

A  neutral  Government  is  bound  to  employ  the  means  at  its  disposal  to  prevent  the 
fitting  out  or  arming  of  any  vessel  within  its  jurisdiction  which  it  has  reason  to  believe  is 
intended  to  cruise,  or  engage  in  hostile  operations,  against  a  Power  with  which  that  Govern- 
ment is  at  peace,  and  also  to  display  the  same  vigilance  to  prevent  the  departure  from  its 
jurisdiction  of  any  vessel  intended  to  cruise,  or  engage  in  hostile  operations,  this  vessel  hav- 
ing been  adapted  entirely  or  partly  within  the  said  jurisdiction  for  use  in  war. 

The  committee  of  examination  had  some  difficulty  in  deciding  upon  the 
wording  of  the  next  article,  although  there  were  no  fundamental  differences  of 

opinion. 
[494]  The  first  draft  stated :  "  A  neutral  State  may  permit  under  determined 
conditions  and  even  forbid,  if  it  deems  it  necessary,  belligerent  war- 
ships or  prizes  to  enter  its  ports  or  certain  of  its  ports.  The  conditions,  restric- 
tions or  prohibitions  must  be  applied  impartially  to  the  two  belligerents.  A 
neutral  State  may  forbid  any  belligerent  ship  which  has  failed  to  conform  to 
the  orders  and  regulations  made  by  it,  or  which  has  violated  neutrality,  to  enter 
its  ports." 

The  substance  of  these  propositions  evidently  could  not  be  disputed;  but 
the  form  in  which  they  were  expressed  was  objected  to  for  two  very  different 
reasons.  On  the  one  hand,  his  Excellency  Mr.  Tsudzuki  contended  that  the 
articles  suggested  that  neutral  ports  would  be  freely  open  to  belligerent  war- 
ships, whereas  the  increasing  tendency  of  writers  was  to  recognize  that  it  was  a 
duty  for  neutrals  to  admit  belligerent  war-ships  to  their  ports  only  in  cases  of 
distress.  On  the  other  hand,  Admiral  Sperry,  speaking  for  the  delegation  of 
the  United  States,  declared  that  he  could  not  accept  Article  8  of  the  project 
for  the  reason  that  as  a  State  is  sovereign  within  its  own  jurisdiction  what  it 
does  to  safeguard  its  neutrality  is  done  in  virtue  of  its  own  rights. 

The  British  delegation  has  also  proposed  the  following  wording: 
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A  neutral  State  may  forbid,  if  it  deems  it  necessary,  all  access  to  its 
ports  or  certain  of  its  ports,  or  passage  through  its  territorial  waters,  to 
belligerent  war-ships  or  prizes.  The  conditions,  restrictions  or  prohibitions 
shall  apply  impartially  to  both  belligerents.  A  State  may  forbid  any  bel- 
ligerent vessel  which  has  failed  to  conform  to  the  orders  and  regulations 
made  by  it,  or  which  has  violated  neutrality,  to  enter  its  ports  or  territorial 
waters.1 

After  earnest  discussion  the  following  essential  points  were  agreed  upon: 
There  is  no  question  here  of  recognizing  by  treaty  the  rights  of  a  neutral  State 
that  are  derived  from  its  sovereignty  and  preexist  war.  The  only  element  that 
war  introduces  is  the  obligation  to  treat  the  two  belligerents  in  the  same  way 
and  to  apply  to  them  impartially  the  conditions,  restrictions  or  prohibitions  that 
it  has  pleased  the  neutral  Government  to  make.  But  a  prohibition  may  be 
applied  to  a  belligerent  ship  which  has  failed  to  conform  to  the  regulations  of 
the  neutral  or  has  violated  neutrality.  There  is  no  intention  to  limit  to  such 
ships  alone  the  right  of  the  neutral  to  forbid  access  to  its  ports,  but  merely  to 
excuse  it  in  such  cases  from  ensuring  equal  treatment  to  the  vessels  of  both 
belligerents.  We  have  therefore  confined  ourselves  to  these  points  in  the  word- 
ing of  Article  9,  which,  in  the  end,  gained  the  support  of  all. 

It  is  to  be  noted  that  with  ports  and  roadsteads  mention  is  made  of  terri- 
torial waters,  as  was  done  in  Article  30  of  the  British  proposal.  The  question 
has  been  raised  as  to  the  extent  of  the  right  of  a  State  with  respect  to  its  ter- 
ritorial waters.  Does  this  right  go  so  far  as  to  forbid  passage  through  it?  We 
shall  return  to  this  question  under  Article  10.  But,  in  the  committee  of  exami- 
nation (meeting  of  August  26),  Sir  Ernest  Satow,  speaking  of  Article  30  of 
the  British  proposition,  explained  that  it  was  necessary  to  distinguish  access  from 
simple  passage.  Here  we  are  dealing  with  the  prohibition  by  the  neutral,  if  it  sees 
fit,  of  a  stay  in  its  waters  and  not  of  a  simple  passage  through  them. 

Article  9 

A   neutral   Power   must   apply   impartially   to   the   two   belligerents   the   conditions, 
[495]    restrictions  or  prohibitions  made  by  it  in  regard  to  the  admission  into  its  ports, 

roadsteads,  or  territorial  waters,  of  belligerent  war-ships  or  of  their  prizes. 
Nevertheless,  a  neutral   Power  may   forbid  a  belligerent  vessel   which   has   failed  to 
conform  to  the  orders  and   regulations   made  by  it,   or  which  has   violated   neutrality,  to 
enter  its  ports,  roadsteads  or  territorial  waters." 

Passage  through  neutral  territorial  waters  has  given  rise  to  several  difficul- 
ties. The  thirty-second  and  last  article  of  the  British  proposal  said :  "  None 
of  the  provisions  contained  in  the  preceding  articles  shall  be  interpreted  so  as 
to  prohibit  the  mere  passage  through  neutral  waters  in  time  of  war  by  a  war- 
ship or  auxiliary  ship  of  a  belligerent."  This  might  be  understood  to  mean 
that  a  neutral  had  not  a  right  to  forbid  war-ships  from  passing  through  its 
waters,  and  it  has  been  previously  explained  that  this  innocent  passage  must  be 
distinguished  from  access  or  stay  in  territorial  waters. 

In  the   meeting   of   July  27   the   first    delegate   of    Sweden,    referring   to 

1  Post,  Third  Commission,  annex  56. 
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Article  30  of  the  British  draft,  recognizing  that  a  neutral  State  has  the  right 
to  forbid  in  whole  or  in  part  access  to  its  ports  or  territorial  waters,  had  called 
attention  to  the  special  condition  of  straits  which  might  be  situated  within  the 
area  of  territorial  waters,  and  suggested  the  addition  of  a  provision  voted  by 
the  Institut  de  Droit  International  in  1894:  "  Straits  which  serve  as  a  passage 
from  one  open  sea  to  another  open  sea  can  never  be  closed." 

In  the  meeting  of  July  30,  Mr.  Vedel,  the  Danish  delegate,  read  the  fol- 
lowing declaration: 

The  amendment  which  the  Danish  delegation  proposes  to  Article  32 
of  the  British  project  *  limits  to  territorial  waters  uniting  two  open  seas  the 
right  of  mere  passage  of  the  war-ships  and  auxiliary  ships  of  the  bel- 
ligerent. 

The  Danish  delegation  in  presenting  this  amendment  is  moved  spe- 
cially by  the  following  reasons :  the  recognition  of  an  unlimited  right  of 
mere  passage  for  the  war-ships  of  belligerents  can  hardly  be  reconciled  with 
a  right  of  neutrals  to  prohibit,  for  the  purpose  of  defending  their  neutrality, 
entry  into  their  interior  waters,  notably  those  with  two  entrances  which 
offer  special  opportunities  to  a  belligerent  fleet  as  a  base  of  operations  as 
well  as  for  certain  illegal  acts  in  neutral  waters.  To  accord  belligerents 
the  right  of  mere  passage  through  territorial  waters  but  to  authorize  neu- 
trals at  the  same  time  to  prohibit  their  entry  would  be  to  take  away  with 
one  hand  what  is  given  with  the  other.  As  the  laying  of  submarine  mines 
by  neutrals  is  being  considered  by  another  commission  I  cannot  enter  into 
the  details  of  this  question.  I  desire  merely  to  draw  attention  to  the  con- 
nection between  the  two  subjects  and  the  consequent  interest  which  there  is 
in  not  limiting  by  the  Convention  the  exercise  of  the  sovereign  rights  of 
the  neutral  over  its  territorial  waters  in  such  a  way  as  to  deprive  it  of  one 
of  the  most  effective  means  of  maintaining  the  important  regulations  of 
this  very  Convention. 

The  question  was  referred  to  the  committee  of  examination,  where  it  was 
discussed  without,  however,  any  resolutions  being  passed  on  the  points  men- 
tioned. From  the  opinions  there  expressed  it  seems  that  a  neutral  State  may 
forbid  even  innocent  passage  through  limited  parts  of  its  territorial  waters  so 
far  as  that  seems  to  it  necessary  to  maintain  its  neutrality,  but  that  this  pro- 
hibition cannot  extend  to  straits  uniting  two  open  seas. 

The  formula  adopted  in  Article  10  is  based  on  an  amendment  of  the 
[496]  British  delegation,2  and  does  not  touch  at  all  upon  the  preceding  ques- 
tions, which  are  left  under  the  empire  of  the  general  law  of  nations.  It 
confines  itself  to  saying  that  the  passage  through  neutral  territorial  waters  of 
war-ships  or  prizes  belonging  to  belligerents  does  not  affect  the  neutrality  of 
the  State,  and  thus  implies  at  the  same  time  that  the  belligerents  do  not  contra- 
vene neutrality  by  passing  and  that  the  neutral  does  not  fail  in  his  duties  by 
permitting  them  to  pass. 

In  spite  of  the  innocuous  character  of  the  provision,  Admiral  Sperry 
declared  that  he  could  not  accept  this  article  by  reason  of  the  political  consid- 
erations involved  in  the  question  of  passage  through  territorial  waters. 

At  the  subcommission's  meeting  of  July  30  his  Excellency  Turkhan  Pasha 
read  the  following  declaration : 

1  Post,  Third  Commission,  annex  45. 
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The  Ottoman  delegation  deems  it  its  duty  to  declare  that,  under  the 
exceptional  condition  created  for  the  straits  of  the  Dardanelles  and  the 
Bosporus  by  treaties  in  force,  these  straits,  which  are  an  integral  part  of 
Turkish  territory,  can  in  no  case  be  brought  within  Article  32  of  the  British 
proposal.  The  Imperial  Government  could  undertake  no  engagement  what- 
ever tending  to  limit  its  undoubted  rights  over  these  straits. 

Record  was  made  of  this  declaration,  which  had  been  repeated  on  several 
occasions,  and  was  on  the  last  occasion  made  with  reference  to  this  Article  10. 

His  Excellency  Mr.  Tsudzuki  also  declared  that  the  Japanese  Government 
undertook  no  engagement  concerning  the  straits  which  separate  the  numerous 
islands  and  islets  composing  the  Japanese  Empire  and  which  are  simply  integral 
parts  of  the  Empire. 

Article  10 

The  neutrality  of  a  Power  is  not  affected  by  the  mere  passage  through  its  territorial 
waters  of  war-ships  or  prizes  belonging  to  belligerents. 

According  to  the  Russian  proposal,  Article  7,  paragraph  3,1  no  pilots  can 
be  furnished  ships  of  war  of  belligerents  during  their  stay  in  neutral  ports  and 
territorial  waters  without  the  authorization  of  the  neutral  Government.  This 
rule  did  not  seem  very  satisfactory  because  it  is  not  clear  what  is  the  meaning 
of  authorization  of  the  neutral  Government.  Some  provision  is  necessary 
because  difficulties  have  sometimes  arisen.  It  is  agreed  on  this  point  that  a 
neutral  State  may  allow  belligerent  war-ships  to  employ  its  licensed  pilots.  It 
is  not  obliged  to  furnish  pilots,  but  if  there  are  any,  the  latter  may  work  for 
the  belligerents.  Besides,  a  State  may  even  require  that  its  pilots  be  employed 
in  certain  passages.  The  word  "  licensed  "  is  used,  not  "  authorized,"  to  indi- 
cate that  we  mean  official  pilots,  not  pilots  who  might  be  authorized  in  each 
particular  case. 

Article  11 

A  neutral  Power  may  allow  belligerent  war-ships  to  employ  its  licensed  pilots. 

We  now  come  to  one  of  the  greatest  difficulties  of  the  subject,  the  length 
of  stay  of  belligerent  war-ships  in  neutral  ports. 

According  to  Article  4  of  the  proposal  of  Russia,2  "  it  belongs  to  the  neutral 
State  to  fix  the  period  of  stay  to  be  accorded  to  war-ships  of  belligerent 
[497]  States  in  the  ports  and  territorial  waters  belonging  to  that  neutral  State." 
According  to  Article  3  of  the  proposal  of  Spain,3  Articles  11  and  12  of 
that  of  Great  Britain,4  and  Article  2  of  that  of  Japan,5  belligerent  war-ships 
may  stay  in  neutral  ports  for  twenty-four  hours  only,  save  in  exceptional 
cases.  The  absolute  contradiction  between  the  proposed  texts  was  pointed  out 
in  the  subcommission's  meeting  of  July  30,  and  the  committee  of  examination 
was  entrusted  with  the  task  of  finding  some  ground  for  compromise.  Its 
eminent  chairman  has  formulated  a  proposition  which  takes  into  account  both 
plans. 

1  Post,  Third  Commission,  annex  48. 
'  Ibid. 

*  Ibid.,  annex  47.  . 

*  Ibid.,  annex  44. 

*  Ibid.,  annex  46. 


EIGHTH  MEETING,  OCTOBER  4,  1907:  ANNEX  501 

The  right  of  the  neutral  State  to  fix  the  length  of  stay  was  affirmed,  but 
in  a  case  where  this  right  is  not  exercised  by  it,  this  period  would  be  twenty- 
four  hours.  The  delegations  of  Great  Britain,  Japan  and  Portugal  accepted  this 
plan,  but  the  delegations  of  Germany  and  Russia  opposed  it. 

The  latter  delegations  proposed  to  make  a  distinction  between  different 
neutral  ports  according  as  they  are  more  or  less  distant  from  the  theater  of  war, 
by  allowing  a  definite  period  to  be  fixed  for  ports  situated  in  its  immediate 
proximity,  but  no  definite  limit  for  ports  not  so  situated. 

At  the  time  of  the  second  reading  the  German  delegation  presented  an 
amendment  by  the  terms  of  which  "  belligerent  war-ships  are  not  permitted  to 
remain  in  the  ports,  roadsteads,  or  territorial  waters  of  the  said  State  situated  in 
the  immediate  proximity  of  the  theater  of  war  for  more  than  twenty-four  hours, 
except  in  the  cases  covered  by  the  present  Convention."  A  statement  of  the 
reasons  therefor  accompanied  the  amendment.1 

The  reasons  for  and  against  were  carefully  set  forth  in  the  committee  of 
examination,  especially  at  the  time  of  the  second  reading  (minutes  of  the  meet- 
ings of  September  11  and  12).  It  will  suffice  to  make  a  faithful  analysis  of 
them. 

The  German  delegation  states  the  plan  presented  by  it  as  follows: 

In  proximity  to  the  "  theater  of  war  "  international  regulations  would  fix 
the  stay  of  belligerent  war-ships  in  neutral  ports  and  roadsteads. 

For  waters  beyond  the  theater  of  hostilities  the  German  delegation  accepts 
the  French  rule  which  prescribes  no  limit  of  time  determined  in  advance,  pro- 
vided the  belligerent  war-ships  respect  the  given  rules. 

In  other  regions  the  neutral  State  would  therefore  itself  regulate  the  stay 
of  the  ships.  The  expression  "  theater  of  war  "  is  here  employed  in  a  special 
sense,  and  any  other  expression,  as  field  of  action  of  the  belligerents,  would 
suffice,  provided  there  is  accepted  the  dominant  idea  which  considers  as  the 
theater  of  war  the  sea  area  where  war  operations  are  taking  place  or  are  about 
to  take  place  or  where  such  an  operation  can  take  place  by  reason  of  the  pres- 
ence or  the  approach  of  the  armed  forces  of  both  belligerents.  Thus  the 
approach  of  both  adversaries  who  are  relatively  near  is  necessary  to  create  a 
"  theater  of  war."  The  case  where  an  isolated  cruiser  would  exercise  the  right 
of  capture  or  search,  or  in  the  case  where  a  naval  force  of  only  one  of  the  bel- 
ligerents is  passing,  is  not  here  contemplated.  The  majority  of  States  are  not 
able  to  control  what  goes  on  along  all  their  coasts,  which  are  sometimes  of 
great  extent ;  and  international  regulations  will  remain  a  dead  letter  unless  there 
is  some  surveillance.  Such  a  surveillance  can  be  effective  only  in  restricted 
regions.  A  neutral  State  can  control  its  waters  near  that  part  of  the  sea  where 
a  naval  battle  takes  place,  as  that  area  is  always  comparatively  small.  It  is 
here  that  the  fate  of  the  fleets  will  be  decided  and  special  vigilance  will  be  here 
exerted. 

To  the  objection  that  it  is  impossible  to  define  exactly  the  limits  of  the 

theater  of  war  and  that  this  definition  cannot  be  left  to  neutrals  as  two 

[498]  neighboring  neutral  Powers  might  have  a  different  understanding  on  the 

subject,  which  would  be  a  source  of  complications,  it  is  answered  that 

it  does  not  seem  to  be  very  difficult  to  determine  where  the  theater  of  war  is. 

If,  for  example,  we  take  the  Spanish- American  War  of  1898,  it  is  clear  that 

1  Post,  Third  Commission,  annex  64. 
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the  theaters  of  war  were  in  the  Philippines  and  the  West  Indies,  and  not  at 
all  in  the  Mediterranean  nor  in  the  Eastern  Atlantic.  So  there  is  no  reason  to 
fear  that  difficulties  would  arise  in  practice.  In  our  day,  with  its  multiplied 
means  of  communication,  neutrals  will  always  know  the  places  where  the  naval 
forces  are  stationed.  They  will  be  in  a  position  to  determine  whether  these 
naval  forces  are  preparing  to  approach  their  coasts,  and  they  will  declare  such 
regions  "  the  theater  of  war,"  and  take  steps  to  learn  whether  either  of  the 
belligerents  is  visiting  their  ports.  The  neutral  State  can  then  take  the  neces- 
sary measures  to  cause  the  visitor  to  leave  the  port  within  twenty-four  hours. 
As  the  neutral  is  the  sole  judge  of  this  question,  because  it  is  he  and  not  the 
belligerent  who  determines  what  is  to  be  considered  the  theater  of  war,  there 
is  no  danger  of  dispute.  Such  is  the  rule  that  Germany  followed  in  the  war  in 
the  Far  East,  and  experience  has  shown  that  it  answered  the  necessities  of  the 
situation. 

Accordingly,  a  strict  international  rule  is  proposed  for  the  theater  of  war; 
such  a  rule  is  not  necessary  for  areas  outside  that  theater.  By  accepting  this 
proposal,  neutrals  are  not  embarrassed  by  the  responsibility  which  is  incumbent 
upon  them  if  the  strict  twenty-four  hour  rule  is  accepted,  for  they  would  not 
be  obliged  to  watch  their  whole  seacoast,  something  which  is  impossible  for 
most  of  them  to  do.  When  a  naval  action  is  about  to  take  place  in  the  Indian 
Ocean,  it  is  not  necessary  for  the  Powers  of  the  north  of  Europe  to  watch  over 
their  ports  and  roadsteads;  if  the  theater  of  war  is  in  the  Mediterranean,  the 
coasts  of  the  two  Americas  need  not  be  kept  under  strict  control. 

The  delegation  of  Russia  supported  this  compromise  measure  presented  by 
the  delegation  of  Germany.  It  could  not  agree  that  the  so-called  twenty-four 
hour  rule  established  in  the  domestic  legislation  of  Great  Britain  and  some  other 
States  should  be  considered  as  a  universal  rule.  It  believes  that  the  French  rule, 
which  does  not  provide  any  limit  of  time  determined  upon  in  advance,  and  which 
is  accepted  by  Germany  and  Russia,  has  a  better  claim  to  be  generally  adopted. 
Nevertheless,  in  a  spirit  of  compromise,  the  Russian  delegation  accepts  the 
distinction  that  has  just  been  suggested. 

The  British  delegation  raised  several  objections  to  this  plan,  some  of  which 
have  been  mentioned  above.  The  principal  objection  is  based  on  the  uncertainty 
inherent  in  a  determination  of  the  theater  of  war. 

In  contrast  with  the  case  in  land  warfare,  the  theater  of  naval  war  is- 
unlimited;  it  includes  all  the  oceans,  because  hostilities  can  break  out  anywhere. 
From  the  moment  a  war-ship  leaves  one  of  its  own  ports  it  is  liable  to  encounter 
an  adversary.  With  steam  and  the  progress  made  in  speed  the  theater  of  hos- 
tilities, properly  so  called,  is  constantly  shifting. 

It  would  be  a  very  difficult  task,  and  at  the  same  time  a  great  responsibility, 
for  neutral  Governments  to  have  to  modify,  according  to  these  changes,  the 
regime  applicable  in  their  ports.  Besides,  is  it  not  inconsistent  to  admit  that  the 
presence  of  a  war-ship  of  one  of  the  belligerents  in  certain  places  is  not  suffi- 
cient to  make  such  places  a  theater  of  war,  while  at  the  same  time  this 
[499]  ship  can  commit  hostilities  and  capture  and  search  merchant  vessels? 
The  twenty-four  hour  rule  adopted  by  England  forty-five  years  ago, 
and  accepted  by  a  large  number  of  Powers,  has  been  tried  out;  it  has  the 
great  advantage  of  being  a  precise  rule,  easy  for  the  neutral  to  apply,  whereas 
the  plan  proposed  by  Germany  forces  the  neutral  to  make  a  study  of  and  form 
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an  opinion  upon  what  is  sometimes  a  very  delicate  case.  Then  complaints  may 
arise  on  the  subject  of  such  opinions,  which  indeed  may  perhaps  be  at  variance 
even  in  the  case  of  two  States  in  the  same  geographical  situation. 

The  plan  based  on  the  distinction  between  nearness  and  remoteness  from 
the  theater  of  war  was  also  opposed  by  the  delegation  of  the  Netherlands, 
through  Mr.  de  Beaufort,  as  being  of  a  nature  to  beget  difficult  complications 
for  neutrals. 

The  article  proposed,  with  the  addition  of  the  words  "  situated  in  the 
immediate  proximity  of  the  theater  of  war,"  was  rejected  by  7  votes  (United 
States,  Spain,  Great  Britain,  Italy,  Japan,  Netherlands,  Turkey)  to  4  (Germany, 
Brazil,  France,  Russia)  ;  there  were  3  abstentions  (Denmark,  Norway,  Sweden). 

The  German  and  Russian  delegations  then  asked  for  the  omission  of  this 
provision  with  reference  only  to  the  case  where  a  belligerent  war-ship  enters  a 
neutral  port  with  no  special  purpose;  other  clauses  of  the  project  provide  for 
the  cases  where  a  ship  enters  to  revictual,  repair,  etc.  Is  not  that  sufficient? 
The  request  for  omission  obtained  only  2  favorable  votes  (Germany,  Russia) 
and  was  negatived  by  10  votes  (United  States,  Brazil,  Denmark,  Spain,  France, 
Great  Britain,  Italy,  Japan,  Sweden,  Turkey).  Norway  and  Netherlands 
abstained  from  voting. 

The  rule  admitted  by  the  majority  of  the  committee  is,  then,  that  in  the 
absence  of  special  provisions  in  the  legislation  of  a  neutral  State,  belligerent 
vessels  are  forbidden  to  remain  in  the  ports,  roadsteads,  or  territorial  waters  of 
such  State  longer  than  twenty-four  hours.  The  idea  is  that  a  precise  rule  is 
indispensable.  Each  State  is  left  free  to  establish  it;  in  default  of  its  estab- 
lishment, the  Convention  fixes  the  period  at  twenty-four  hours. 

It  goes  without  saying  that  in  every  country  the  legislation  thereof  will 
determine  the  nature  of  the  official  act  by  which  the  fixing  of  the  period  referred 
to  will  be  made:  a  law,  properly  so  called,  a  decree  or  proclamation,  an  execu- 
tive order,  etc. 

At  the  close  of  the  deliberations  of  the  committee  of  examination,  his 
Excellency  Mr.  Tcharykow  made  the  following  remarks : 

Thanks  to  the  spirit  of  conciliation  which  has  never  failed  to  animate 
us  we  have  been  able  to  come  to  an  agreement  upon  the  greater  number 
of  the  questions.  One  alone  remains  undecided  and  it  is 'an  important 
one:  The  question  of  the  period  of  stay. 

In  the  votes  taken  on  this  point,  it  is  seen  that  two  great  Powers  have 
maintained  the  same  objections  for  two  months  against  the  proposed 
wording,  and  have  made  it  known  that  they  cannot  and  ought  not  accept 
the  twenty-four  hour  rule.  We  have  already  said  and  we  now  repeat  that 
in  this  Conference  we  must  seek  not  for  a  mere  majority  as  against  a 
minority,  but  quite  on  the  contrary  unanimity  on  all  questions  on  some 
common  ground  of  compromise.  It  is  in  this  spirit  that  the  delegation  of 
Russia  would  like  to  suggest  for  the  case  where  the  question  of  the  theater 
of  war  would  not  find  a  satisfactory  solution,  a  new  wording  which  seems 
to  it  to  be  of  such  a  nature  as  to  satisfy  all  interests.  We  have  debated 
upon  the  quantity  of  coal ;  but,  whatever  this  quantity  is  to  be,  it  is  neces- 
sary to  leave  to  the  interested  parties  the  time  necessary  to  load  it,  or 
this  permission  would  be  a  useless  one.  Now  we  have  all  recognized  that 
a  ship  has  a  right  to  exist  on  the  sea  and  that  it  cannot  be  placed  in  the 
position  of  becoming  a  derelict. 
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[500]  Article  12  therefore  might  be  worded  as  follows: 

In  the  absence  of  contrary  provisions  of  a  neutral  Power,  belligerent 
war-ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or  terri- 
torial waters  of  the  said  Power  beyond  the  time  necessary  to  complete  the 
supplies  indicated  in  Article  19  of  the  present  Convention. 

It  will  be  noticed  that  this  formula  accords  with  the  general  idea  of  the 
committee's  draft,  in  that  it  is  always  for  the  neutral  State  to  fix  the  length  of 
stay;  but,  if  the  period  is  not  thus  fixed,  it  is  proposed  to  give  the  time  neces- 
sary for  provisioning  instead  of   an  invariable  period  of   twenty-four  hours. 

In  the  meeting  held  September  28  his  Excellency  Mr.  Tcharykow  again 
spoke  in  support  of  his  amendment  to  Article  12  and  proposed  to  supplement 
it  with  the  following  paragraph : 

However,  the  said  vessels  may  always  stay  twenty-four  hours  with- 
out its  being  necessary  that  their  stay  be  based  on  any  special  reason. 

His  Excellency  Mr.  Tsudzuki  said  that  he  could  not  support  the  proposal. 
Coal  is  given  only  with  a  humanitarian  purpose,  and  the  wording  offered  by 
his  Excellency  Mr.  Tcharykow  would  imply  the  right  to  make  use  of  a  neu- 
tral port  as  a  base  for  coal,  that  is  to  say,  as  a  strategic  base,  properly  so 
called.  He  added  that  Article  12  in  the  form  given  it  by  the  project  before 
them  had  been  accepted  as  a  compromise  and  marked  the  extreme  limit  of  the 
concessions  that  the  delegation  of  Japan  could  make. 

His  Excellency  Sir  Ernest  Satow,  too,  thinks  that  he  cannot  accept  that 
wording  because  it  appears  to  do  away  with  the  twenty-four  hour  rule  which 
Great  Britain  holds  to.  Moreover,  in  most  ports  supplies  of  coal  and  food  can 
be  taken  on  in  six  hours;  and  it  is  therefore  useless  to  stipulate  for  a  period 
in  any  way  unlimited.  This  statement  of  fact  was  questioned  by  his  Excel- 
lency Mr.  Hagerup,  who  said  that  in  most  of  the  ports  of  Norway  it  would 
require  twenty-four  hours  for  a  large  war-ship  to  be  provided  with  the  neces- 
sary coal.  To  this  Sir  Ernest  Satow  replied  that  he  had  meant  ports  where 
it  was  customary  to  coal. 

His  Excellency  Mr.  Hammarskjold  declared  that  he  would  gladly  sup- 
port the  Russian  proposal  if  it  would  facilitate  an  agreement,  and  he  suggested 
an  amendment  as  follows: 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation 
of  a  neutral  Power,  belligerent  vessels  are  not  permitted  to  remain,  except 
in  the  cases  covered  by  the  present  Convention,  in  the  ports,  roadsteads, 
or  territorial  waters  of  the  said  Power  more  than  twenty-four  hours  or 
more  than  such  further  time  as  may  be  necessary  to  complete  the  supplies 
indicated  in  Article  19  below. 

It  has  been  clearly  understood  that  the  legislation  of  the  neutral  State,  if 
any,  must  be  perfectly  obeyed.  If  it  lays  down  a  fixed  period,  it  is  necessary 
to  conform  to  that  and  no  supplementary  period  applies.  It  is  only  in  the  case 
where,  in  the  absence  of  a  local  rule,  the  conventional  period  of  twenty-four 
hours  would  apply,  that  the  additional  period  in  the  sense  indicated  could  take 
effect. 

The  committee  did  not  vote  on  this  proposal,  reserving  for  the  Commis- 
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sion  the  business  of  deciding  whether  the  article  as  drafted  should  be  kept  or 
whether  the  amendment  should  replace  it. 

Article  12 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation  of  a  neutral 
Power,  belligerent  war-ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or  terri- 
torial waters  of  the  said  Power  for  more  than  twenty-four  hours,  except  in  the  cases  covered 
by  the  present  Convention. 

[501]  The  provision  on  the  length  of  stay  naturally  applies  to  belligerent  war 
vessels  found  in  a  neutral  port  at  the  time  of  the  opening  of  hostilities, 
as  well  as  to  those  that  enter  during  the  course  of  the  war. 

Article  13 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities  learns  that  a  bel- 
ligerent war-ship  is  in  one  of  its  ports  or  roadsteads,  or  in  its  territorial  waters,  it  must 
notify  the  said  ship  that  it  will  have  to  depart  within  twenty-four  hours  or  within  the  time 
prescribed  by  local  regulations. 

Even  those  who  think  that  the  length  of  stay  in  neutral  waters  should  be 
fixed  for  belligerent  war-ships  admit  that  this  period  may  be  extended  in  cer- 
tain exceptional  cases.  There  is  not,  however,  complete  agreement  as  to  the 
number  of  these  exceptions.  Article  2  a  of  the  Japanese  proposition *  men- 
tions only  stress  of  weather ;  Article  3  of  the  Spanish  proposal 2  mentions 
damage,  stress  of  weather,  or  other  force  majeure;  and  Article  5  of  the  Rus- 
sian proposal 3  says  that  the  stay  may  be  prolonged  if  stress  of  weather,  lack 
of  provisions,  or  damage  prevents  the  vessels  from  putting  to  sea. 

Stress  of  weather  and  damage  were  accepted  with  no  difficulty.  The 
senior  delegate  of  Japan,  however,  observed  that  the  matter  of  damage  may 
give  rise  to  abuses  and  cause  evasion  of  the  rule  as  to  length  of  stay.  Would 
it  not  be  possible  to  set  a  maximum  period  within  which  repairs  must  be  made? 
It  was  answered  that  this  was  very  difficult,  because  it  would  depend  on  the 
port  where  the  vessel  was  and  on  the  facilities  there  found,  and  that,  besides, 
the  neutral  authorities  could  settle  what  time  was  necessary  and  exercise  con- 
trol.    It  was  decided  not  to  fix  such  a  period. 

As  we  are  dealing  with  a  prohibition  addressed  to  the  belligerent,  this  pro- 
hibition can  include  the  waters  as  well  as  the  ports  and  roadsteads.  But  the 
neutral  State  cannot  be  responsible  except  so  far  as  it  knows  or  can  know  of 
the  presence  of  war-ships ;  this  knowledge  can  more  easily  be  had  with  regard 
to  ports  and  roadsteads  than  with  regard  to  other  waters. 

The  Brazilian  delegation  had,  in  the  meeting  of  July  27,  proposed  that  the 
article  should  state  that  the  rules  on  the  length  of  stay  do  not  apply  to  vessels 
in  a  port  solely  for  the  protection  of  its  nationals,  as  these  vessels  have  a  very 
different  function  from  that  of  war-ships  received  under  the  right  of  asylum. 
They  are  charged  with  a  mission  of  protection,  and  consequently  might  stay  in 
neutral  ports  in  time  of  war  as  in  times  of  peace.  Although  it  was  asked 
whether  the  case  could  be  supposed  where  in  one  of  the  countries  represented 
at  the  Conference  the  presence  of  a  war-ship  could  be  deemed  necessary  for 

1  Post,  Third  Commission,  annex  46. 

*  Ibid.,  annex  47. 

*  Ibid.,  annex  48. 
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the  protection  of  foreigners,  the  case  has  occurred  and  might  occur  again.  But 
it  did  not  in  its  nature  seem  one  to  be  made  the  subject  of  a  conventional 
stipulation. 

On  the  other  hand,  it  was  easily  admitted  that  the  limitation  of  stay  has 
no  reference  to  war-ships  devoted  exclusively  to  scientific,  religious,  or  charitable 
purposes.  This  especially  applies  to  military  hospital  ships,  for  which  the  Con- 
vention of  July  29,  1899,  contains  a  formal  provision  to  this  effect  (Article  1, 
paragraph  2),  which  was  retained  at  the  time  of  its  revision  by  the  present 
Conference. 

[502]  Article  14 

A  belligerent  war-ship  may  not  prolong  its  stay  in  a  neutral  port  beyond  the  per- 
missible time  except  on  account  of  damage  or  stress  of  weather.  It  must  depart  as  soon 
as  the  cause  of  the  delay  is  at  an  end. 

The  regulations  as  to  the  question  of  the  length  of  time  which  these  vessels  may  remain 
in  neutral  ports,  roadsteads,  or  waters,  do  not  apply  to  war-ships  devoted  exclusively 
to  scientific,  religious,  or  charitable  purposes. 

Article  3  of  the  Japanese  proposal 1  says :  "  More  than  three  belligerent 
vessels  belonging  to  the  same  State  or  its  allies  cannot  anchor  at  one  time  in 
the  same  neutral  port  or  waters."  This  evidently  contemplates  a  restricted 
area  and  not  all  the  waters  of  one  neutral  State.  The  British  delegation  sup- 
ported the  Japanese  proposal,  remarking  that  the  number  of  three  vessels  was 
a  common  number  which  is  accepted  by  certain  States  even  for  times  of  peace. 
In  this  way  there  would  be  a  guaranty  against  concentration  of  belligerent 
vessels  in  a  neutral  port  which  would  thus  serve  them  as  a  base  of  operations. 

Admiral  Siegel  objected  that  Germany  and  other  States  had  not  fixed 
on  any  number  for  times  of  peace;  and  that  for  times  of  war  a  neutral  State 
should  be  left  free  to  fix  it. 

The  majority  of  the  committee  was  of  opinion  that  the  same  plan  might 
be  followed  as  for  the  length  of  stay  (Article  12).  that  is  to  say,  that  the  Con- 
vention should  state  a  number  to  apply  in  the  absence  of  any  number  fixed  by 
the  neutral  Power,  and  the  following  provision  was  adopted  as  Article  15 : 

If  the  neutral  Power  has  not  already  fixed  the  maximum  number  of 
war-ships  belonging  to  a  belligerent  which  may  be  in  one  of  its  ports  or 
roadsteads  simultaneously,  this  number  shall  be  three. 

The  question  was  taken  up  again  in  the  meeting  of  September  28.  Objec- 
tions were  again  expressed  with  regard  to  the  number  three,  which  no  longer 
corresponds  to  existing  naval  organization.  A  large  war-ship  is  always  accom- 
panied by  other  ships,  so  that  frequently  it  might  happen  that  a  group  of  ships 
of  one  belligerent  could  not  all  enter  a  neutral  port.  Might  not  the  principle 
be  kept  while  excepting  the  case  of  a  special  permission  that  might  be  granted 
by  the  neutral  Power?  Such  was  the  suggestion  of  his  Excellency  Mr. 
Tcharykow,  who  was  supported  by  Admiral  Siegel.  Sir  Ernest  Satow 
observed  that  this  would  be  a  sorry  addition  for  the  neutral.  The  first  delegate 
of  Sweden  said  also  that  the  neutral  Power  would  thus  have  a  dangerous  lib- 
erty, but  that  nevertheless  the  suggestion  of  the  Russian  delegation  might  be 
met  by  not  defining  so  strictly  the  purport  of  the  rules  to  be  issued  by  the 

1  See  post,  Third  Commission,  annex  46. 
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neutral  Government.  This  Government  might  fix  a  maximum  number  and  at 
the  same  time  reserve  the  possibility  of  granting  the  privilege  of  entering  to 
a  greater  number  of  ships  in  particular  circumstances.  A  special  authorization 
would  therefore  presuppose  a  general  provision  issued  beforehand.  The  Rus- 
sian delegation  accepted  the  idea  of  this  amendment,  which  was  opposed  by  the 
delegations  of  Japan  and  Great  Britain  as  they  saw  no  necessity  for  changing 
the  draft. 

The  proposal  of  Mr.  Hammarskjold  was  carried  by  9  votes  (Germany, 
Brazil,  Denmark,  France,  Norway,  Netherlands,  Russia,  Sweden,  Turkey) 
against  3   (Great  Britain,  Japan,  Portugal) ;  the  United  States  and  Italy  did 

not  vote. 
[503]  Article  IS 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation  of  a  neutral 
Power,  the  maximum  number  of  war-ships  belonging  to  a  belligerent  which  may  be  in  one 
of  the  ports  or  roadsteads  of  that  Power  simultaneously  shall  be  three. 

The  simultaneous  presence  of  ships  of  war  of  the  two  belligerents  in  a 
neutral  port  must  be  provided  for.  A  custom  of  long  standing  has  here  intro- 
duced the  so-called  rule  of  twenty-four  hours,  which  it  is  not  proposed  to 
change.     The  difficulty  relates  to  the  order  of  departure  at  that  interval. 

Article  13  of  the  British  proposal1  confined  itself  to  saying  that  the  neutral 
Government  ought  not  to  permit  a  war  vessel  of  one  belligerent  to  leave  port 
until  twenty-four  hours  have  elapsed  since  the  departure  of  a  war-ship  or  a 
merchant  ship  of  the  other  belligerent.  In  the  committee  of  examination  Sir 
Ernest  Satow  said  that  it  wp<!  for  the  neutral  to  settle  the  order  of  departure. 
This  is  the  sense  of  Article  2  b  of  the  Japanese  proposal.2  Article  6  of  the 
Russian  proposal 3  adopts  priority  of  request. 

A  Portuguese  amendment 4  has  been  proposed  to  the  Japanese  rule.  It  was 
supported  by  Captain  Ferraz  in  the  meeting  of  July  27  in  the  following  words : 
"If  the  two  belligerent  ships  which  are  present  simultaneously  in  neutral  waters 
are  a  merchantman  and  a  ship  of  war,  or  a  small  cruiser  or  torpedo  boat  and 
a  large  cruiser,  the  merchantman  or  the  feebler  war  vessel  should  leave  the  port 
first,  whatever  may  be  "the  order  of  their  entrance  into  the  port.  Otherwise 
the  humanitarian  end  in  view,  which  is  to  avoid  a  meeting  or  a  combat,  would 
not  be  attained.  The  battleship,  going  out  first,  would  only  have  to  wait  near 
the  port  for  the  issue  of  the  merchantman  or  the  smaller  war-ship;  the  capture 
or  destruction  of  the  latter  would  be  certain  and  the  neutral  State  would  have 
handed  them  over."  Consequently  the  Portuguese  delegate  proposed  to  word 
the  last  phrase  of  the  Japanese  article  as  follows :  "  It  is  for  the  neutral  State 
to  decide  which  of  the  hostile  vessels  shall  leave  first,  with  the  view  to  prevent, 
so  far  as  possible,  a  meeting  or  combat  between  these  vessels." 

There  were,  then,  the  following  plans  before  us:  (1)  the  neutral  State 
regulates  the  order  of  departure;  (2)  the  priority  of  request  is  taken  into  con- 
sideration; (3)  the  weakest  ship  leaves  first;  (4)  the  order  of  arrival  deter- 
mines the  order  of  departure. 

The  last-named  plan  was  finally  accepted,  and  Article  16  as  worded  below 

'  Post,  Third  Commission,  annex  44. 
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was  carried  by  13  votes  (Germany,  United  States,  Belgium,  Brazil,  China,  Den- 
mark, Spain,  France,  Italy,  Norway,  Russia,  Sweden,  Turkey)  against  3  (Great 
Britain,  Japan,  Portugal) ;  Netherlands  did  not  vote. 

It  was  deemed  dangerous  to  have  the  neutral  State  settle  the  order  of 
departure  even  under  guidance.  Although  the  inequality  between  two  vessels 
of  war  is  very  often  evident,  it  may  not  always  be  so,  and  the  port  authorities 
might  be  embarrassed.  The  rule  of  order  of  arrival  is  very  simple,  and  the 
neutral  will  have  no  difficulty  in  applying  it.  It  may  have  to  be  modified  if 
the  ship  which  enters  first  is  within  a  case  where  the  legal  length  of  stay  is 
prolonged  in  its  behalf ;  the  ship  cannot  be  deprived  of  this  extension  by  reason 
of  the  obligation  to  leave  first.  The  twenty-four  hour  rule  is  kept  as  between 
a  war-ship  and  a  merchantman,  so  that  the  former  cannot  leave  a  port  less  than 
twenty-four  hours  after  the  departure  of  the  latter;  but  the  converse  is 
[504]  not  true.  Nothing  prevents  a  merchantman  flying  the  flag  of  one  bel- 
ligerent from  leaving  a  port,  if  it  suits  him,  less  than  twenty-four  hours 
after  a  war-ship  of  the  other  belligerent. 

There  is  moreover  no  period  of  twenty-four  hours  prescribed  between  the 
departure  of  two  merchantmen. 

It  was  thought  possible  to  do  away  with  the  difficulty  resulting  from  the 
simultaneous  presence  in  a  port  of  two  vessels  of  unequal  strength  by  means 
of  the  following  provision :  "  If  a  belligerent  war-ship  is  preparing  to  enter  a 
neutral  port  or  roadstead  where  a  war  vessel  of  its  adversary  is,  the  local 
authorities  should,  as  far  as  possible,  warn  it  of  the  presence  of  the  hostile 
vessel."1  The  ship  thus  warned  would  decide  what  to  do;  if  it  felt  itself 
■weaker  than  its  adversary  it  could  refrain  from  entering;  and  if  it  entered  it 
would  know  that  it  could  not  leave  until  after  the  other.  This  proposal  was 
finally  rejected  by  8  votes  (Germany,  United  States,  China,  Spain,  Great 
Britain,  Japan,  Portugal,  Sweden)  against  5  (Belgium,  Brazil,  Denmark, 
France,  Italy),  with  4  abstentions  (Norway,  Netherlands,  Russia,  Turkey), 
because  it  was  considered  that  it  would  result  in  a  real  participation  of  the 
neutral  in  the  war. 

Article  16 

When  war-ships  belonging  to  both  belligerents  are  present  simultaneously  in  a  neutral 
port  or  roadstead,  a  period  of  not  less  than  twenty-four  hours  must  elapse  between  the 
departure  of  the  ship  belonging  to  one  belligerent  and  the  departure  of  the  ship  belonging  to 
the  other. 

The  order  of  departure  is  determined  by  the  order  of  arrival,  unless  the  ship  which 
arrived  first  is  so  circumstanced  that  an  extension  of  its  stay  is  permissible. 

A  belligerent  war-ship  may  not  leave  a  neutral  port  or  roadstead  until  twenty-four 
hours  after  the  departure  of  a  merchant  ship  flying  the  flag  of  its  adversary. 

Belligerent  war-ships  may  in  neutral  ports  carry  out  repairs  to  render  the 
ships  seaworthy  but  not  to  add  to  their  fighting  force.  Article  4  of  the  Japanese 
proposal 2  speaks  of  repairs  absolutely  necessary  to  render  the  ships  seaworthy, 
and  Article  19  of  the  British  proposal 3  says  that  a  neutral  State  ought  not  to 
permit  the  making  of  repairs  in  excess  of  what  will  be  necessary  for  navigating. 
It  is  for  the  neutral  authority  to  decide  what  repairs  are  necessary,  and  these 

1  Post,  Third  Commission,  annex  53. 
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repairs  must  be  carried  out  with  the  least  possible  delay.  We  have  here  a  con- 
trol allowing  the  prevention,  to  a  certain  degree,  of  the  abuses  which  have  been 
referred  to  above  in  connection  with  Article  15  and  which  some  desired  to  get 
rid  of  by  fixing  a  maximum  term  for  repairs. 

According  to  Article  19  of  the  British  proposal  a  neutral  State  should  not 
knowingly  permit  a  war-ship  to  repair  damage  suffered  in  battle.  A  Portuguese 
amendment  was  to  the  same  effect.  This  view  seems  to  have  been  abandoned, 
as  there  was  a  feeling  that  it  would  sometimes  be  difficult  to  decide  on  the 
cause  of  damage  without  taking  measures  that  are  inquisitorial. 

The  article  mentions  only  ports  and  roadsteads.  In  reply  to  the  question 
why  no  mention  was  made  of  territorial  waters,  it  was  answered  that  it  is 
probably  difficult  for  ships  to  carry  out  repairs  in  territorial  waters,  and,  besides, 
control  on  the  part  of  neutrals  over  repairs  made  under  such  conditions  would 
hardly  be  possible  (session  of  September  11). 

[505]  Article  17 

In  neutral  ports  and  roadsteads  belligerent  war-ships  may  only  carry  out  such 
repairs  as  are  absolutely  necessary  to  render  them  seaworthy,  and  may  not  add  in  any 
manner  whatsoever  to  their  fighting  force.  The  local  authorities  of  the  neutral  Power 
shall  decide  what  repairs  are  necessary,  and  these  must  be  carried  out  with  the  least  pos- 
sible delay. 

According  to  the  second  rule  of  Washington l  a  neutral  Government  is 
bound  not  to  permit  or  suffer  either  belligerent  to  make  use  of  its  ports  or 
waters  as  the  base  of  naval  operations  against  the  other,  or  for  the  purpose  of 
the  renewal  or  augmentation  of  military  supplies  or  arms,  or  the  recruitment 
of  men. 

All  were  agreed  that  this  rule  should  be  retained,  and  several  proposals 
include  it  to  a  greater  or  less  degree.  The  only  discussion  was  on  the  point 
whether  it  was  necessary  to  mention  territorial  waters  as  well  as  ports  and 
roadsteads. 

The  affirmative  was  adopted  by  8  votes  (United  States,  Brazil,  Spain, 
France,  Great  Britain,  Italy,  Japan,  Turkey)  ;  Germany,  Denmark,  Norway, 
Netherlands,  Russia,  and  Sweden  did  not  vote.  It  has  been  said  that  a  practice 
forbidden  in  ports  and  roadsteads  could  not  be  permitted  in  territorial  waters. 
This  is  particularly  true  because  the  point  of  view  taken  is  that  of  what  bel- 
ligerents may  not  do.  The  provision  is  thus  justified  more  easily  than  that  of 
the  Washington  rule  which  speaks  of  the  obligation  of  the  neutral  Government. 

Article  18 
Belligerent  war-ships   may  not   make  use  of   neutral  ports,   roadsteads,   or   territorial 
waters  for  replenishing  or  increasing  their  supplies  of  war  material  or  their  armament,  or 
for  completing  their  crews. 

Article  19  deals  with  the  question  which  is,  with  the  possible  exception  of 
that  of  the  period  of  stay,  the  most  important  in  the  subject.  What  quantity 
of  provisions  and  fuel  may  be  taken  on  board  by  belligerent  war-ships  in  neu- 
tral ports? 

Article  7  of  the  Russian  proposal 2  says  that  these  ships  can  provide  them- 

1  Post,  Third  Commission,  second  subcommission,  annex  A  to  the  fourth  meeting. 
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selves  with  the  food,  provisions,  stores,  coal  and  repairs  necessary  for  the  sub- 
sistence of  their  crews  or  the  continuation  of  their  voyage.  Article  17  of  the 
British  proposal1  says  that  the  quantity  of  stores,  food,  or  fuel  taken  on  board 
in  neutral  jurisdiction  must  in  no  case  exceed  that  which  is  necessary  to  enable 
the  ship  to  reach  the  nearest  port  of  its  own  country.  According  to  Article  4 
stood  when  we  consider  that,  according  to  the  forceful  expression  of  his  Excel- 
of  the  Japanese  proposal 2  the  ships  cannot  take  on  any  supplies  except  coal 
and  provisions  sufficient  with  what  still  remains  on  board  to  allow  them  to 
reach  at  the  most  economical  rate  of  speed  the  nearest  port  of  their  own  coun- 
try or  some  nearer  neutral  destination.  Finally,  Article  5  of  the  Spanish  pro- 
posal,3 without  mentioning  what  may  be  on  board,  permits  belligerent  war-ships 
to  provide  themselves  with  the  food  and  coal  necessary  to  reach  the  nearest 

port  of  their  country  or  some  nearer  neutral  port. 
[506]  We  may  at  the  outset  dispose  of  the  matter  of  revictualing  except  as  to 
tuel.     The  first  rule  in  Article  19,  according  to  which  belligerent  ships 
may  only  revictual  to  bring  up  their  supplies  to  the  peace  standard,  was  accepted 
without  difficulty. 

The  debate  bore  on  coal  alone,  or  rather  on  fuel,  since  coal  is  no  longer 
the  only  fuel  used. 

It  is  now  forty  years  since  this  question  arose,  and  its  importance  is  under- 
lency  Mr.  Tcharykow,  if  a  man  without  food  is  a  corpse,  a  ship  without  fuel 
is  a  derelict.  The  greatest  efforts  were  put  forth  in  the  committee  to  discover 
some  plan  that  would  be  acceptable  both  to  neutrals  and  belligerents.  The 
latter  naturally  take  into  account  their  geographical  situation,  which  renders 
it  more  or  less  necessary  for  them  to  have  the  opportunity  of  revictualing  in 
neutral  ports ;  as  to  neutrals,  they  can  call  for  a  precise  rule  which  they  may 
be  in  a  position  to  apply  without  exposing  themselves  to  complaints  from  the 
belligerents. 

Several  proposed  solutions  were  freely  discussed  and  debated  with  abundant 
arguments.  If  the  British  rule  is  not  accepted,  which,  as  has  been  observed,  is 
of  a  nature  to  beget  various  difficulties  of  a  practical  kind,  and  if,  on  the  other 
hand,  a  system  of  absolute  liberty  is  not  desired,  we  can  frame,  and  indeed 
there  have  been  presented,  some  very  different  plans  for  determining  the  quan- 
tity of  fuel  that  may  be  taken  on  board  by  the  belligerent  vessel;  the  normal 
amount,  a  quantity  proportional  to  displacement  or  to  horse-power,  the  quantity 
necessary  to  travel  a  certain  distance,  etc.  A  technical  committee  instructed  to 
study  this  question  was  not  able  to  arrive  at  a  unanimous  answer.  The  German 
proposal  to  grant  to  belligerents  permission  to  fill  all  their  bunkers  was  sup- 
ported by  9  votes  (Germany,  Brazil.  Denmark,  France.  Italy.  Netherlands, 
Russia,  Sweden,  Turkey)  as  against  5  (United  States,  Spain,  Great  Britain, 
Japan,  China). 

In  these  circumstances  the  question  was  on  the  second  reading  submitted 
to  the  committee  of  examination,  which  had  before  it  the  following  alternatives: 

1.  The  British  proposal,1  according  to  which  the  ships  can  take  on  onlv 
fuel  enough  to  reach  the  nearest  port  of  their  own  country.  The  meaning  of 
this  proposal  was  clearly  defined  by  Sir  Ernest  Satow  in  answer  to  a  question 

1  Post,  Third  Commission,  annex  44. 
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put  by  Mr.  Hagerup.  The  rule  constitutes  a  simple  means  of  calculation  and 
creates  no  obligation  for  the  neutral  to  watch  over  the  destination  of  the  vessel 
which  asks  for  the  fuel.  We  allow  ourselves  to  add  that  it  does  not  imply  any 
obligation  on  the  part  of  the  vessel  to  proceed  to  any  particular  destination. 
Disputes  that  sometimes  arise  would  thus  be  avoided. 

2.  A  proposal  that  these  vessels  may  only  ship  sufficient  fuel  to  bring  their 
supplies  up  to  the  peace  standard. 

His  Excellency  Mr.  Tcharykow  presented  as  a  compromise  the  following 
formula :  "  Similarly  these  vessels  may  only  ship  sufficient  fuel  to  enable  them 
to  reach  the  nearest  port  in  their  own  country.  They  may,  on  the  other  hand, 
fill  up  their  bunkers  built  to  carry  fuel,  when  in  neutral  countries  which  have 
adopted  this  method  of  determining  the  amount  of  fuel  to  be  supplied." 

This  proposal  was  adopted  by  11  votes  (Germany,  Brazil,  Denmark,  Spain, 
France,  Italy.  Norway,  Netherlands,  Russia,  Sweden,  Turkey)  with  3  absten- 
tions (United  States,  Great  Britain,  Japan),  after  the  proposal  made  by  his 
Excellency  Mr.  Tsudzuki  to  omit  the  whole  article  had  been  rejected 
[507]  by  10  votes  (Germany,  Brazil,  Denmark,  France,  Italy,  Norway,  Nether- 
lands, Russia,  Sweden,  Turkey)  against  4  (United  States,  Spain,  Great 
Britain,  Japan). 

Revictualing  does  not  give  a  right  to  prolong  the  lawful  length  of  stay. 
It  is  necessary,  however,  to  take  into  consideration  the  circumstance  that  in 
certain  countries  a  belligerent  war-ship  cannot  obtain  coal  until  twenty-four 
hours  after  its  arrival  was  taken  into  account  (Article  249,  paragraph  2  of  the 
Italian  shipping  code). 

Article  19 

Belligerent  war-ships  may  only  revictual  in  neutral  ports  or  roadsteads  to  bring  up 
their  supplies  to  the  peace  standard. 

Similarly  these  vessels  may  only  ship  sufficient  fuel  to  enable  them  to  reach  the  nearest 
port  in  their  own  country.  They  may,  on  the  other  hand,  fill  up  their  bunkers  built  to  carry 
fuel,  when  in  neutral  countries  which  have  adopted  this  method  of  determining  the  amount 
of  fuel  to  be  supplied. 

The  revictualing  and  shipping  of  fuel  does  not  give  the  right  to  prolong  the  lawful 
length  of  stay.  However,  if,  in  accordance  with  the  law  of  the  neutral  Power,  the  ships 
are  not  supplied  with  coal  within  twenty-four  hours  of  their  arrival,  this  period  is  extended 
by  twenty- four  hours. 

A  question  intimately  connected  with  the  preceding  one  is  the  question 
whether  a  belligerent  vessel  which  has  taken  on  fuel  in  a  neutral  port  may 
return  within  a  short  time  to  take  on  more  in  the  same  port  or  in  a  neighboring 
port  of  the  same  country.  If  this  might  be  done,  it  is  easily  seen  that  the 
neutral  port  would  really  be  serving  as  a  base  of  operations.  The  case  was 
provided  for  by  Article  5,  paragraph  2  of  the  Spanish  proposal '  and  Article  18 
of  the  British  proposal,2  the  one  viewing  it  from  the  neutral,  the  other  from 
the  belligerent  standpoint.  They  do  not  permit  a  second  revictualing  in  the 
same  neutral  country  within  three  months  after  the  first.  This  prohibition 
seemed  excessive,  and  with  a  view  to  modifying  it  the  following  formula  was 
submitted  to  the  committee  of  examination :  "  Belligerent  war-ships  which  have 
shipped  fuel  in  a  neutral  port  may  not  replenish  their  supply  in  the  same  neu- 
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tral   territory  until   three  months   afterwards." '     It   was   suggested   that   this 
expression  was  too  vague  and  that  it  would  be  better  to  fix  upon  some  distance. 

Some  would  have  liked  to  leave  the  neutral  Government  entirely  free,  but 
it  was  objected  that  this  liberty  is  dangerous  for  neutrals  who  have  every 
advantage  in  seeing  their  position  precisely  defined. 

As  to  the  period  of  three  months,  which  was  fixed  by  Great  Britain  during 
the  War  of  Secession  and  which  is  arbitrary,  it  was  remarked  that  as  condi- 
tions of  navigation  have  changed  since  that  time,  when  vessels  used  sails  as 
well  as  steam,  fuel  was  then  not  so  necessary  for  them  as  nowadays,  so  that 
the  period  of  three  months,  although  acceptable  forty  years  ago,  has  become 
excessive. 

It  was  proposed  to  the  committee  to  allow  a  second  revictualing  under  the 
following  conditions  of  time  and  distance :  "  Belligerent  war-ships  which  have 
shipped  fuel  in  the  port  of  a  neutral  State  may  not  within  the  succeeding  .  .  . 
months  replenish  their  supply  in  a  port  of  the  same  State  less  than  .  .  .  miles 
distant."  The  two  numbers  had  been  left  blank,  as  the  earlier  discus- 
[508]  sions  of  the  committee  had  not  brought  any  positive  result;  in  the  tech- 
nical committee  of  which  we  spoke  above,  the  distance  of  one  thousand 
miles  was  accepted  by  10  votes  to  3. 

Finally,  the  British  proposal  which  forms  Article  20  was  adopted  by  5 
votes  (United  States,  Spain.  Great  Britain,  Italy,  Japan)  against  3  (Germany, 
Brazil,  France).  Denmark,  Norway,  Netherlands,  Russia,  Sweden,  and  Turkey 
did  not  vote.  In  view  of  this  vote  it  cannot  be  said  that  we  have  found  a 
perfect  solution. 

In  the  meeting  of  September  28  his  Excellency  Mr.  Tcharykow  declared 
that  the  Russian  delegation  would  accept  the  British  rule  if  the  latter  were  pre- 
sented in  its  entirety,  and  he  recalled  the  terms  of  the  instructions  given  by  the 
Foreign  Office  in  February,  1904 :  "  and  no  coal  shall  again  be  supplied  to  any 
such  ship  of  war  in  the  same  or  any  other  port,  roadstead,  or  waters  subject  to 
the  territorial  jurisdiction  of  Her  Majesty,  without  special  permission,  until 
after  the  expiration  of  three  months  from  the  time  when  such  coal  may  have 
been  last  supplied  to  her  within  British  waters  as  aforesaid."  The  rule  is  stated 
in  the  same  terms  in  the  neutrality  proclamation  of  the  United  States  dated 
October  8,  1870.  The  delegate  of  Russia  therefore  asked  that  the  words  with- 
out special  permission  be  inserted  in  the  article  as  drafted.  This  proposal  was 
rejected  by  5  votes  (United  States,  Great  Britain,  Japan,  Italy,  Portugal) 
against  4  (Germany,  Brazil,  France,  Russia).  There  were  5  abstentions  (Den- 
mark, Norway,  Netherlands,  Sweden,  Turkey).  The  delegations  of  Russia 
and  Germany  then  made  reserves  on  the  subject  of  Article  20. 

Mr.  Louis  Renault,  as  delegate  of  France,  reserved  the  privilege  of  sub- 
mitting to  the  Commission  an  amendment  in  the  sense  of  the  resolutions  of  the 
technical  committee.  If  the  radius  of  one  thousand  miles  is  considered  as  too 
little,  two  thousand  or  twenty-five  hundred  miles  might  be  taken.  Would  not 
that  be  a  satigfactory  compromise? 

No  proposal  was  made  to  the  Commission,  and  the  project  of  the  committee 
was  accepted  without  discussion. 

1  Post,  Third  Commission,  annex  55. 
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Article  20 
Belligerent  war-ships  which  have  shipped  fuel  in  a  port  belonging  to  a  neutral  Power 
may  not  within  the  succeeding  three  months  replenish  their  supply  in  a  port  of  the  same 
Power. 

Sir  Ernest  Satow  proposed  to  insert  after  Article  20  the  provision  con- 
tained in  Article  16  of  the  British  project : *  "A  neutral  Power  must  not  know- 
ingly permit  a  war-ship  of  a  belligerent  lying  within  its  jurisdiction  to  take  on 
supplies,  food,  or  fuel  in  order  to  go  to  meet  the  enemy  or  in  order  to  enter 
upon  operations  of  war."  This  text  may  be  compared  with  Article  5  of  the 
Japanese  project:2  "Neither  belligerent  vessels  proceeding  to  the  theater  of 
war  or  sailing  in  that  direction  or  towards  the  zone  of  existing  hostilities,  nor 
those  whose  destination  is  doubtful  or  unknown  can  make  repairs  or  take  on 
coal  or  supplies  in  neutral  ports  or  waters."  These  provisions  are  designed  to 
be  very  restrictive,  and  at  the  same  time  are  of  a  nature  to  impose  heavy  respon- 
sibilities upon  neutrals. 

The  British  proposal  was  rejected  by  8  votes  (Germany,  United  States, 
Denmark,  France,  Norway,  Netherlands,  Russia,  Sweden)  against  3  (Spain, 
Great  Britain,  Japan)  ;  Brazil,  Italy,  and  Turkey  did  not  vote. 

There  are  different  practices  with  regard  to  the  admittance  of  prizes  into 
neutral  ports.  In  some  countries  they  are  excluded,  and  in  others  they  may 
enter  on  certain  conditions.  In  the  committee  some  contended  for  a  pro- 
[509]  hibition  against  entry  of  prizes,  while  others  simply  classed  them  with 
war-ships.  The  former  view  prevailed.  The  rule  therefore  is  that  in 
principle  a  prize  cannot  be  brought  into  a  neutral  port ;  this  includes  both  the  case 
of  a  prize  that  is  escorted  and  that  of  a  prize  manned  by  a  crew  placed  on 
board  by  the  captor.  The  exceptions  include  unseaworthiness,  stress  of  weather, 
want  of  provisions  or  of  fuel. 

As  soon  as  the  circumstances  which  justify  its  entry  are  at  an  end,  the 
prize  must  leave.  A  notification  is  addressed  to  it  if  it  does  not  leave  of  itself, 
and  if  it  fails  to  obey,  the  neutral  Power  must  take  measures. 

Article  21 

A  prize  may  only  be  brought  into  a  neutral  port  on  account  of  unseaworthiness,  stress 
of  weather,  or  want  of  fuel  or  provisions. 

It  must  leave  as  soon  as  the  circumstances  which  justify  its  entry  are  at  an  end. 
If  it  does  not,  the  neutral  Power  must  order  it  to  leave  at  once;  should  it  fail  to  obey,  the 
neutral  Power  must  employ  the  means  at  its  disposal  to  release  it  with  its  officers  and  crew 
and  to  intern  the  prize  crew. 

The  preceding  article  deals  with  the  case  of  a  prize  which  has  entered  regu- 
larly but  which  does  not  leave  when  it  should  do  so.  It  is  also  necessary  to 
provide  for  the  case  where  a  prize  has  been  brought  in  irregularly,  that  is  to 
say,  outside  of  the  exceptions  provided. 

Article  22 
A  neutral  Power  must,  similarly,  release  a  prize  brought  into  one  of  its  ports  under 
circumstances  other  than  those  referred  to  in  Article  21. 

With  a  view  to  render  rarer  if  not  to  prevent  the  destruction  of  prizes,  a 
proposal  was  made  to  permit  neutral  Powers  to  receive  in  their  ports  prizes 

1  Post,  Third  Commission,  annex  44. 
*  Ibid.,  annex  46. 
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which  may  be  left  there  to  be  sequestrated  pending  the  decision  of  a  prize  court. 
The  connection  of  this  subject  with  the  destruction  of  neutral  prizes  caused  the 
committees  of  examination  of  the  Third  and  Fourth  Commissions  to  hold  a 
joint  meeting.  In  the  meeting  of  September  10  Sir  Ernest  Satow,  speaking 
for  the  British  delegation,  stated  some  objections  to  the  proposal.  He  pointed 
out  that  it  does  not  mention  the  fundamental  distinction  that  exists  between 
enemy  prizes  and  neutral  prizes,  the  former  becoming  the  property  of  the 
captor,  who  may  dispose  of  them  at  his  pleasure  and  sink  them,  while  the  latter 
must  be  released  as  soon  as  the  captor  finds  himself  unable  to  lead  them  into 
one  of  his  ports.  It  is  not  certain  that  the  acceptance  of  the  proposal  would 
prevent  the  destruction  of  neutral  prizes.  It  will  be  inconvenient  for  a  neutral 
to  admit  the  prizes  of  belligerents  into  his  ports. 

The  proposal  was  adopted  by  9  votes  (Germany,  Belgium,  Brazil,  France, 
Italy,  Netherlands,  Russia,  Serbia,  Sweden)  against  2  (Great  Britain,  Japan), 
with  5  abstentions  (United  States,  Austria-Hungary,  Denmark,  Spain,  Norway). 
In  the  meeting  of  September  28  several  delegations  which  had  previously  voted 
for  this  article  spoke  against  its  retention,  and  it  is  possible  that  its  omission  will 
be  demanded  by  the  Commission. 

There  is  no  question  of  imposing  an  obligation  upon  neutral  States,  as  they 
are  always  free  to  admit  or  exclude  prizes.  The  article  has  for  its  single 
[510]  object  to  enable  a  neutral  to  receive  and  guard  a  prize  without  compro- 
missing  its  neutrality.  The  neutral  State  shall  take  the  necessary  measures 
as  regards  their  preservation :  it  may,  if  it  thinks  fit,  have  the  prize  taken  to 
another  of  its  ports,  a  course  which  may  be  necessary  by  reason  of  the  condi- 
tion of  the  port  into  which  it  was  brought  or  of  the  presence  of  other  prizes,  etc. 

The  prize  court  referred  to  in  Article  23  is  the  national  prize  court ;  not 
the  International  Prize  Court.  Consequently  there  is  nothing  to  prevent  those 
Powers  who  do  not  accept  the  International  Court  from  voting  for  this  article, 
as  has  been  said  in  the  committee  by  the  reporter  in  answer  to  a  question  put 
by  Mr.  Burlamaqui. 

Article  23 

A  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads,  whether  under 
convoy  or  not,  when  they  are  brought  there  to  be  sequestrated  pending  the  decision  of  a 
prize  court.    It  may  have  the  prize  taken  to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the  convoying 
ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

We  may  suppose  the  case  of  a  belligerent  war-ship  in  a  neutral  port  where 
it  is  not  entitled  to  remain,  either  because  it  has  entered  in  defiance  of  a  pro- 
hibition, or,  if  regularly  entered,  because  it  stays  longer  than  permitted.  It  is 
incumbent  upon  the  neutral  Power  to  take  the  necessary  measures  to  disarm 
the  ship ;  that  is,  to  render  it  incapable  of  taking  the  sea  during  the  war.  It 
is  the  duty  of  the  commanding  officer  of  the  ship  to  facilitate  the  execution  of 
such  measures. 

When  a  ship  is  thus  detained,  what  is  the  position  of  its  officers  and  crew? 
We  say  that  they  are  likewise  detained,  which  is  a  rather  vague  expression.  It 
has  been  substituted  for  interned,  which  seemed  to  indicate  too  strictly  that 
the  officers  and  crew  should  be  placed  within  the  neutral  country.     Their  real 
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position  is  regulated  by  a  special  provision  to  which  we  shall  return.  In  law 
their  position  is  analogous  to  that  of  troops  of  a  belligerent  who  seek  refuge 
in  neutral  territory,  and  it  has  been  agreed  that  the  two  cases  should  be  con- 
trolled by  one  and  the  same  rule.  The  regulations  annexed  to  the  Convention 
of  July  29,  1899,  on  the  laws  and  customs  of  war  on  land  provide  for  the  case 
in  its  Article  57:  after  having  said  that  a  neutral  State  which  receives  in  its 
territory  troops  belonging  to  the  belligerent  armies  shall  intern  them,  as  far 
as  possible,  at  a  distance  from  the  theater  of  war,  it  adds  (paragraph  3)  :  "It 
shall  decide  whether  officers  can  be  left  at  liberty  on  giving  their  parole  not  to 
leave  the  neutral  territory  without  permission." 

Nothing  is  said  with  respect  to  the  conditions  upon  which  this  permission 
shall  be  based.  The  delegation  of  Japan  had  proposed,  in  order  to  fill  this  gap, 
to  say  that  the  men  interned  could  not  be  liberated  or  permitted  to  reenter  their 
own  country  except  with  the  consent  of  the  enemy.  The  Second  Commission 
thought  it  best  not  to  modify  the  text  of  the  regulations,  considering  the  per- 
mission given  to  one  interned  to  reenter  temporarily  his  own  country  as  too 
exceptional  a  case  to  require  regulation  in  express  terms.  It  added  that  the 
Japanese  proposal,  conformably  to  recent  precedents,  contained  a  useful 
[511]  suggestion  for  a  neutral  State  that  is  desirous  of  remaining  entirely 
free  from  responsibility.  His  Excellency  Mr.  Tsudzuki  declared  him- 
self satisfied  with  this  declaration.1  In  these  circumstances,  in  order  to  treat 
the  interned  belonging  to  land  forces  and  those  belonging  to  sea  forces  alike, 
we  should  adopt  the  foregoing  ideas  and  regulate  accordingly  the  position  of 
officers  and  crews.  Doubtless,  in  principle,  a  neutral  Government,  to  be  free 
from  responsibility,  will  not  permit  officers  thus  detained  to  return  to  their  own 
country  without  being  sure  of  the  consent  of  the  other  belligerent.  But  certain 
exceptional  cases  may  arise  where  an  authorization  would  be  necessary  and 
when  there  is  not  sufficient  time  in  which  to  obtain  the  consent  of  the  adverse 
party.    An  absolute  rule  must,  therefore,  be  avoided. 

There  has  been  a  great  deal  of  discussion  as  to  what  should  be  done  with 
the  officers  and  crew.  The  opinion  that  prevailed  is  that  all  depends  upon  the 
circumstances,  and  that  it  is  necessary  to  leave  it  to  the  neutral  to  settle  the 
matter.  We  have  therefore  mentioned  several  possible  solutions  without  indi- 
cating any  preference,  as  desired  by  certain  delegations  whfch  thought  that,  as 
a  rule,  the  crew  ought  to  be  left  on  board  their  ship.  There  has  been  accepted, 
however,  an  amendment  moved  by  the  Italian  delegation,  according  to  which  a 
sufficient  number  of  men  for  looking  after  the  vessel  must  be  left  on  board. 
To  the  objection  that  there  were  no  analogous  provisions  in  the  regulations  for 
land  warfare,  it  was  replied  that  cannon  or  other  arms  are  not  so  valuable  as 
ships,  which  for  want  of  upkeep  may  easily  deteriorate  and  even  become  use- 
less. The  amendment  was  carried  by  11  votes  (Germany,  United  States,  Brazil,, 
Denmark,  Spain,  France,  Italy,  Netherlands,  Russia,  Sweden,  Turkey)  against  2 
(Great  Britain,  Japan),  with  1  abstention   (Norway). 

Apropos  of  the  cases  regulated  by  this  Article  24,  there  was  mentioned  the 
case  of  a  war-ship  wishing  to  put  to  sea  too  soon,  before  the  expiration  of  the 
twenty-four  hours  provided  by  Article  16 ;  no  question  then  arises  of  disarm- 
ing the  ship  but  only  of  preventing  its  departure,  which  is  easier  to  do. 

1  See  the  report  of  Mr.  Borel  on  the  rights  and  duties  of  neutral  States  on  land,  vol.  I, 
p.  136  [136]. 
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Article  24 

If,  notwithstanding  the  notification  of  the  neutral  Power,  a  belligerent  ship  of  war 
does  not  leave  a  port  where  it  is  not  entitled  to  remaian,  the  neutral  Power  is  entitled  to 
take  such  measures  as  it  considers  necessary  to  render  the  ship  incapable  of  taking  the  sea 
during  the  war,  and  the  commanding  officer  of  the  ship  must  facilitate  the  execution  of 
such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers  and  crew  rre 
likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kept  either  on  another 
vessel  or  on  land,  and  may  be  subjected  to  the  measures  of  restriction  which  it  may  appear 
necessary  to  impose  upon  them.  A  sufficient  number  of  men  for  looking  after  the  vessel 
must,  however,  be  always  left  on  board. 

The  officers  may  be  left  at  liberty,  on  giving  their  word  not  to  quit  the  neutral 
territory  without  permission. 

According  to  the  third  rule  of  Washington,1  a  neutral  Government  is  bound 
to  exercise  due  diligence  in  its  own  ports  and  waters,  and,  as  to  all  persons 
within  its  jurisdiction,  to  prevent  any  violation  of  the  foregoing  obligations  and 

duties. 
[512]  This  principle  met  with  no  opposition;  it  was  merely  sought  to  find  a 
formula  that  does  not  impose  upon  neutrals  too  heavy  a  responsibility 
in  proportion  to  the  means  they  have  at  their  disposal. 

This  is  the  more  necessary  as  we  are  dealing  not  only  with  ports,  but  also 
with  waters. 

The  committee  adopted  an  amendment  offered  by  the  delegations  of  Bel- 
gium and  the  Netherlands. 

Article  25 

A  neutral  Power  is  bound  to  exercise  such  surveillance  as  the  means  at  its  disposal 
allow  to  prevent  any  violation  of  the  provisions  of  the  above  articles  occurring  in  its  ports 
or  roadsteads  or  in  its  waters. 

The  delegation  of  Japan  proposed  the  following :  "  A  neutral  State,  if  it 
deems  it  necessary  for  the  better  safeguarding  of  its  neutrality,  is  free  to 
maintain  or  establish  stricter  rules  than  those  provided  by  the  present  Con- 
vention." 2 

It  was  asked  what  would  be  the  need  of  this  article,  as  the  basis  of  the 
Convention  is  the  sovereignty  of  the  neutral  State.  Several  articles  reserve  to 
the  neutral  Power  the  right  to  lay  down  more  stringent  rules,  as,  for  example, 
Articles  9,  12,  15,  and  23.  A  neutral  State  has  the  right  to  forbid  belligerent 
war-ships  access  to  its  ports  or  to  subject  such  access  to  such  conditions  as  it 
deems  fit;  it  can  exclude  prizes  altogether.  The  one  thing  required  is  that  the 
same  treatment  is  to  be  accorded  to  both  belligerents.  The  proposal  was 
rejected  by  10  votes  (Germany,  United  States,  Brazil,  Denmark,  France,  Neth- 
erlands, Italy,  Russia,  Sweden,  Turkey)  against  3  (China,  Great  Britain,  Japan), 
with  two  abstentions  (Spain,  Norway).  At  the  second  reading,  his  Excellency 
Mr.  Tsudzuki  said  that  the  article  proposed  by  him  was  necessary  in  order 
that  the  neutral  State  might  remain  free  to  establish  more  stringent  regulations 
outside  the  Convention,  the  conditions  stipulated  by  the  Convention  being  the 
maximum  of  what  belligerents  may  demand  of  neutrals.     The  first  delegate  of 

1  Post,  Third  Commission,  second  subcommission,  annex  A  to  the  fourth  meeting. 
*  Post,  Third  Commission,  annex  58. 
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Japan,  nevertheless,  consented  to  accept  the  omission  of  this  article  with  the 
reserve  that  Japan  will  always  deem  itself  entitled  to  maintain  the  interpreta- 
tion just  given. 

In  the  meeting  of  July  30,  his  Excellency  Mr.  Tcharykow  presented  the 
following  text  as  a  proper  one  to  be  inserted  in  the  draft  Convention :  "  The 
exercise  by  a  neutral  State  of  the  rights  laid  down  in  this  Convention,  within 
the  limits  therein  indicated,  can  under  no  circumstances  be  considered  by  one 
or  other  belligerent  as  an  unfriendly  act." 

It  was  doubted  whether  this  article  was  needed ;  but  the  reply  was  made 
that  the  project  itself  constituted  a  wholly  new  regulation  of  conduct.  Those 
who  sign  this  Convention  will  be  very  desirous  of  being  removed  from  any 
complaint.  This  article  had  been  carried  on  the  first  reading  by  11  votes  to 
4.  On  the  second  reading  it  was  retained  under  the  reservation  of  a  new  word- 
ing which  was  left  to  the  reporter  to  prepare.  Due  note  should  be  made  that 
the  benefit  of  the  provision  applies  only  to  articles  accepted  by  both  the  Powers 
between  whom  the  question  may  arise. 

Article  26 

The  exercise  by  a  neutral  Power  of  the  rights  laid  down  in  this  Convention  can  under 
no  circumstances  be  considered  as  an  unfriendly  act  by  one  or  other  belligerent  who  has 
accepted  the  articles  relating  thereto. 

[513]  His  Excellency  Mr.  Tcharykow  at  the  termination  of  the  discussion 
observed  that  the  project  contemplated  that  a  number  of  laws  and 
proclamations  or  regulations  would  be  issued  by  the  contracting  parties,  and 
that  it  would  be  advisable  that  these  be  brought  to  the  notice  of  the  Powers. 
This  proposal,  supported  by  the  President  as  an  important  and  necessary  addi- 
tion to  the  Convention,  was  approved  without  opposition  in  the  following  form: 

Article  27 

The  high  contracting  parties  shall  communicate  to  each  other  in  due  course  all  laws, 
proclamations,  and  other  enactments  regulating  in  their  respective  countries  the  status  of 
belligerent  ships  in  their  ports  and  waters,  by  means  of  a  communication  addressed  to  the 
Government  of  the  Netherlands,  and  forwarded  immediately  by  that  Government  to  the 
other  contracting  parties. 

This  completes  the  series  of  articles  that  the  committee  of  examination  sub- 
mits for  your  approval.  The  committee  believes  that  it  contains  provisions 
which  conciliate,  as  far  as  possible,  the  interests  involved,  and  that  they  are 
of  a  nature  to  give  these  interests  the  security  they  need.  If  this  project  passes 
into  the  domain  of  international  law  it  will  complement  the  Declaration  of  the 
Congress  of  Paris  of  April  16,  1856,  whose  preamble  contains  the  following 
passage,  which  we  may  adopt: 

Considering : 

That  maritime  law,  in  time  of  war,  has  long  been  the  subject  of 
deplorable  disputes; 

That  the  uncertainty  of  the  law  and  of  the  duties  of  States  in  such  a 
matter  gives  rise  to  differences  of  opinion  between  neutrals  and  bellig- 
erents which  may  occasion  serious  difficulties  and  even  conflicts ; 

That  it  is  consequently  advantageous  to  establish  a  uniform  doctrine 
on  so  important  a  point. 
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The  Conference  will  therefore  perform  a  useful  work  in  diminishing  the 
uncertainty  of  which  the  plenipotentiaries  assembled  at  Paris  in  1856  complained. 

The  project  is  preceded  by  a  preamble  designed  to  indicate  the  subject  of 
the  Convention  and  the  purpose  in  drawing  it  up. 

As  in  the  Convention  of  July  29,  1899,  on  the  laws  and  customs  of  war 
on  land,  it  is  stated  that  it  has  not  been  possible  at  present  to  decide  on  rules 
applicable  to  all  circumstances  which  may  in  practice  occur. 

This  does  not  mean  that  the  cases  not  provided  for  are  left  to  the  arbitrary 
will  of  the  parties ;  account  must  be  taken  of  the  general  principles  of  the  law 
of  nations.  An  important  observation  may  be  made  on  this  point.  In  several 
of  the  provisions  use  has  been  made  of  the  phrase  territorial  waters.  What 
must  be  understood  by  that?  The  committee  of  examination  believed  that  it 
could  make  no  determination  of  a  question  of  so  very  general  a  kind. 

The  Powers  should  adopt  detailed  rules  regulating  the  results  of  their  atti- 
tude of  neutrality,  and  we  have  seen  that  Article  27  of  the  Convention  imposes 
upon  them  the  duty  of  communicating  the  measures  thus  adopted.  We  have 
used  the  word  enactments ;  this  is  the  general  expression  that  allows  each 
Government  to  adopt  the  form  which  best  suits  its  constitutional  institutions  or 
its  customs ;  it  may  be  a  law,  properly  so  called,  an  act  of  the  executive,  a  regu- 
lation, etc. 
J514]  These  measures  should  be  applied  impartially  to  both  belligerents,  and 
this  impartiality  requires  that  in  principle  they  be  not  altered  in  the 
course  of  the  war,  because  even  if  the  change  is  not  dictated  by  partiality  it 
balks  a  natural  expectation.  It  is  possible,  however,  that  experience  may  show 
to  the  neutral  the  necessity  of  new  measures  calculated  to  safeguard  its  neu- 
trality. The  presence  of  belligerent  war-ships  in  certain  ports  may  be  found 
to  cause  inconvenience;  the  neutral  State  will  shorten  the  length  of  their  stay 
or  even  will  forbid  them  to  enter.  Along  this  line  the  first  draft  preamble  only 
provided  for  the  adoption  by  neutrals  of  more  rigorous  measures.  It  was 
accordingly  criticized  on  that  score;  and  the  present  wording  was  adopted  by 
twelve  votes  (Germany,  United  States,  Brazil,  Denmark,  Spain.  France.  Italy, 
Norway,  Netherlands,  Russia.  Sweden.  Turkev)  aeainst  two  (Great  Britain, 
Japan).  His  Excellency  Sir  Ernest  Satow  had  said  that  he  could  not  imagine 
cases  where  it  would  be  necessary  for  the  neutral  to  take  less  rigorous  measures ; 
but  his  Excellency  Mr.  Tcharykow  thought  the  eventuality  possible,  and 
accordingly  asked  for  a  modification  of  the  text  considered  bv  him  too  restric- 
tive. After  the  vote,  their  Excellencies  Sir  Ernest  Satow  and  Mr.  Tcharykow 
asked  that  it  should  be  mentioned  that  in  their  opinion  cases  cou'd  not  be  con- 
ceived where  a  neutral  State  would  be  obliged  to  take  less  rigorous  measures 
in  the  course  of  a  war  for  the  protection  of  its  rights,  whilst  the  English  doc- 
trine had  always  recognized  that  neutrals  had  the  right,  for  this  purpose,  to 
lay  down  more  rigorous  measures. 

This  project  of  the  Convention,  containing  enactments  of  a  general  kind 
regarding  war,  cannot  in  any  way  alter  the  provisions  of  special  political  treaties 
respecting  particular  waters. 
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FIRST  MEETING 

JUNE  27,  1907 


His  Excellency  Mr.  Francis  Hagerup  presiding. 

The  meeting  opens  at  3  o'clock. 

The  President  declares  the  meeting  opened  and  delivers  the  following 
address : 

Gentlemen  :  I  wish,  in  the  first  place,  to  thank  you  for  the  honor  you  have 
done  me  in  choosing  me  to  preside  over  you.  That  is  a  task  the  difficulties  of 
which  I  cannot  hide  from  myself,  but  I  rely  upon  your  kindness  and  forbearance 
in  its  performance. 

The  inquiry  entrusted  to  this  subcommission  is,  in  many  respects,  of  a 
rather  technical  character.  On  the  one  hand,  it  contains  questions  of  a  specifically 
military  character :  on  the  other,  the  principles  to  be  established,  and  the  formulas 
that  must  be  found  for  these  principles,  present,  like  all  questions  of  law,  a 
distinctly  juridical  aspect. 

In  the  matter  of  submarine  mines  particularly,  we  are  treading  a  field 
where  the  progress  of  the  military  science  of  to-day  and  the  experiences  of  very 
recent  wars  have  created  international  law  problems  whose  solution  offers  per- 
haps greater  technical  difficulties  than  does  any  other  question  with  which  this 
Conference  will  have  to  deal. 

But  if  the  difficulties  in  our  path  are  of  a  special  and  technical  character, 
the  object  we  are  aiming  at  is  of  universal  interest,  being  the  most  humanitarian 
one  possible.  If,  through  the  joint  efforts  of  military  men,  jurists  and  states- 
men, we  succeed  in  formulating  propositions  that  can  be  accepted  by  the  Con- 
ference and  tend  to  eliminate  or  at  least  lessen  for  the  inhabitants  of  open  towns 
the  horrors  of  bombardment,  and  for  peaceful  navigation  the  dangers  resulting 
from  invisible  engines  of  destruction,  we  shall  have  rendered — it  is  not  saying 
too  much — a  great  service  to  humanity,  and  likewise  to  peace.  For,  gentlemen, 
to  work  for  peace  means  not  only  to  seek  the  means  for  peacefully  settling  inter- 
national disputes — that  is  the  most  obvious  side  of  our  labors, — to  work 
[518]  for  peace  also  means  eliminating,  as  far  as  possible,  the  causes  of  those 
disputes — a  side  of  our  labors  the  importance  of  which  is  perhaps  not 
duly  appreciated  by  public  opinion. 

The  President  goes  on  to  show  that  the  two  questions  which  make  up  the 
program  of  the  first  subcommission  can  without  inconvenience  be  examined 
separately.  However,  several  delegates  have  expressed  a  desire  to  begin  with 
a  study  of  the  question  of  the  laving  of  torpedoes,  etc.  The  examination  of  the 
question  of  the  bombardment  of  ports,  towns  and  villages  by  a  naval  force  is 
consequently  to  he  postponed  until  that  of  the  laying  of  torpedoes,  etc.,  has  been 
thoroughly  gone  into ;  with  the  reservation  that,  should  any  difficulty  arise  neces' 
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sitating  its  reference  to  a  committee  of  examination,  they  should  then  proceed 
to  the  study  of  the  question  of  the  bombardment  of  ports,  etc.,  etc. 

His  Excellency  Count  Tornielli,  on  behalf  of  the  Italian  delegation,  an- 
nounces the  handing  in  of  a  motion  relative  to  the  bombardment  of  ports,  etc., 
etc.1 

His  Excellency  Mr.  Tcharykow,  on  behalf  of  the  Russian  delegation,  gives 
notice  of  the  filing  of  a  motion  concerning  the  same  subject.2 

The  President  requests  that  those  motions  be  filed  as  soon  as  possible ;  they 
will  be  immediately  printed  and  distributed. 

He  goes  on  to  suggest  the  adoption,  in  order  to  avoid  all  quibbling  when 
discussing  the  question  of  torpedoes,  of  certain  technical  terms  in  regard  to 
which  he  has  consulted  the  various  delegations.  He  proposes  to  discard  the 
expression  "  torpedo,"  which  is  generally  used  to  designate  only  self-propelling 
torpedoes,  and  to  adopt  the  word  "  mine  "  f^r  the  various  engines  aimed  at  in 
the  motion  filed  by  the  British  delegation.3 

He  thereupon  suggests  as  a  method  of  procedure,  that  they  take  as  a  basis 
the  proposition  of  the  British  delegation,  to  which  the  other  delegations  could 
offer  amendments,  stating  at  the  same  time  the  reasons  for  so  doing,  without, 
however,  entering  upon  a  discussion.  This  mode  of  procedure  would  make  it 
possible  to  differentiate  the  various  opinions.  Owing  to  the  divergency  of  views, 
it  may  be  useful  later  on,  as  was  done  by  the  Second  and  Fourth  Commissions, 
to  issue  a  questionnaire. 

His  Excellency  Count  Tornielli,  on  behalf  of  the  Italian  delegation,  files  an 
amendment  4  which  is  equivalent  to  a  preliminary  proposition. 

Captain  Castiglia  reads  a  statement  of  the  grounds  on  which  this  proposition 
is  based : 

Gentlemen  :  The  use  of  mines  is  a  means  of  defense  which  can  never  be 
renounced,  either  by  great  Powers  which  have  a  long  coast-line  to  protect,  or, 
with  still  more  reason,  by  those  which,  not  having  a  large  navy,  will  find  in  the 
use  of  those  weapons  a  powerful  auxiliary  for  their  naval  defense. 

It  is  the  least  costly  defense  and,  for  that  reason,  within  reach  of  all. 
But  when  one  thinks  of  the  disastrous  consequences  which  these  instruments  of 
war  may  have  for  the  peaceful  commerce  of  neutrals  and  for  fishing,  during 
and  even  after  a  war,  it  is  quite  natural  that  one  should  seek  to  put  a  curb  on 
the  use  of  these  terrible  contrivances  in  order  to  eliminate  therefrom  all  fatal 
consequences. 

But  the  types  of  mines  adopted  are  so  diverse,  and  the  particular  instances 
of  their  employment  so  numerous,  that,  even  with  the  best  will,  it  would  be 
impossible   to  lay  down   general   rules   susceptible   of   being  always   faithfully 

followed. 

[519]  The  ideal  undersea  defense  in  the  sense  of  producing  no  danger  to  neutral 

vessels  is  that  which  is  obtained  by  obstructions  consisting  of  fixed  mines, 

which  are  set  off  electrically  by  observers.    But  the  use  of  such  mines  is  not  only 

confined  to  the  neighborhood  of  shores,  but  is,  moreover,  not  always  practicable. 

There  are  other  mines  anchored  in  definite  places  which  explode  by  contact ; 
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others  which  can  be  anchored  at  great  depths ;  still  others  which  in  certain  cir- 
cumstances may  be  the  only  chance  of  salvation  left  to  a  ship  pursued  by  a 
stronger  foe,  and  which  are  set  adrift;  and  finally  there  are  the  self-propelling 
torpedoes  which  can  be  shot  in  various  definite  directions. 

After  this  summary  statement  of  the  diverse  kinds  of  mines,  as  well  as  of 
the  instances  in  which  they  may  be  employed,  it  needs  no  further  demonstra- 
tion to  prove  the  impossibility  of  renouncing  the  use  of  them  in  naval  war. 
The  only  possible  and  really  practicable  solution  of  the  problem,  which  could  be 
easily  and  universally  adopted  while,  at  the  same  time,  respecting  the  legitimate 
right  of  belligerents,  as  well  as  the  no  less  legitimate  right  of  neutrals,  is  found 
in  the  adoption  of  appliances  capable  of  rendering  mines  harmless  on  the  surface, 
or  assuring  their  complete  immersion  by  infiltration  after  a  certain  lapse  of  time, 
as  is  already  the  case  with  self-propelling  torpedoes. 

On  behalf  of  the  Italian  delegation  I  have  the  honor  to  submit  to  the  kindly 
consideration  of  the  subcommission  the  timeliness  of  accepting  these  amend- 
ments to  the  first  two  articles  of  the  proposition  of  our  colleagues  of  the  English 
delegation. 

Consequently  the  Italian  delegation  makes  a  previous  motion. 
The  President  asks  whether  the  British  delegation  wishes  to  make  a  state- 
ment of  the  grounds  of  its  proposition. 

Captain  Ottley  explains  in  these  words  the  import  of  the  measure  '  filed 
in  the  name  of  this  delegation : 

The  question  of  the  employment  of  automatic  submarine  contact  mines, 
looked  at  from  the  point  of  view  of  neutral  Powers,  is  one  of  the  most  impor- 
tant that  can  be  submitted  to  the  Conference. 

Those  mines  in  no  way  resemble  the  submarine  mines  that  are  touched  off 
from  afar  by  means  of  electric  cables,  and  which  it  is  customary  to  use  in  large 
numbers  for  the  defense  of  ports  and  roadsteads. 

To  the  use,  in  time  of  war,  of  this  latter  category  of  mines  there  can  be  no 
reasonable  objection  on  the  part  of  neutral  Powers,  since  the  belligerent  is  always 
free  to  render  them  harmless  by  cutting  the  connection  with  the  electric  battery 
on  land. 

But  of  late  we  have  witnessed  the  extension  of  the  practice  of  using  in  war 
an  automatic  submarine  contact  mine  of  a  wholly  different  type,  capable  of  being 
strewn  rapidly  in  large  numbers,  and  of  such  nature  that,  once  the  mine  has  dis- 
appeared under  the  surface  of  the  water,  it  preserves  for  an  indefinite  period  its 
dangerous  character,  while,  at  the  same  time,  the  belligerent  Power  no  longer  has 
any  means  of  controlling  it. 

The  interests  of  humanity  require  from  all  nations  a  thorough  study  of 
the  problem  with  a  view  to  determining  to  what  extent  it  would  be  possible 
to  safeguard  the  life  and  the  interests  of  neutrals  and  non-combatants,  while 

avoiding  the  undue  circumscription  of  the  rights  of  belligerents. 
[520]  It  is  admitted  that  the  use.  in  time  of  war,  of  automatic  contact  mines 
can  give  rise  to  no  objection  on  the  part  of  neutrals,  as  long  as  those 
mines  are  placed  only  in  the  territorial  waters  of  belligerents,  or  in  the  waters 
over  which  one  of  the  belligerents  exercises  effective  power.  But  this  principle 
once  laid  down,  it  is  none  the  less  true  that  it  would  be  desirable  to  prevent 
absolutely  those  mines  from  being  laid  outside  the  aforesaid  limits. 
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Human  conscience,  gentlemen,  could  not  tolerate  the  idea  that  a  belligerent 
should  be  permitted  to  sow  such  mines  profusely  in  seas  frequented  by  the 
world's  merchant  marines :  but  international  law  does  not  at  present  prohibit  such 
acts,  and  it  is  to  be  feared  that,  long  after  the  conclusion  of  peace,  neutral 
vessels  navigating  the  seas  far  from  the  scene  of  war  will  be  exposed  to  terrible 
catastrophes. 

Mines  of  this  nature  constitute  a  continual  danger  for  ships  of  all  nations. 
The  scene  of  the  recent  war  in  the  Far  East  was,  luckily,  far  from  the  fre- 
quented path.  Had  the  ships  passing  at  a  distance  of  twenty  miles  off  Port 
Arthur  been  at  all  comparable  in  number  to  those  which  ply  the  waters  near 
the  entrance  of  the  Baltic  Sea,  the  Dardanelles,  the  Strait  of  Gibraltar  or  the 
Straits  of  Dover,  a  series  of  catastrophes  would  have  occurred  that  would  have 
riveted  the  attention  of  the  civilized  world  to  the  question. 

Can  it  be  seriously  maintained,  be  the  exigencies  of  the  moment  what  they 
may,  that  a  belligerent  is  entitled  to  use  a  war  engine  of  such  a  nature  that, 
long  after  the  ending  of  hostilities,  it  can  cause  the  totai  loss  of  a  ship  belonging 
to  the  merchant  marine  of  a  neutral  State,  freighted,  perhaps,  with  a  thousand 
innocent  lives? 

During  the  recent  war  in  the  Far  East  such  mines  were  strewn  in  large 
quantities  in  the  environs  of  a  fortified  harbor  by  both  belligerents,  and  this, 
not  only  within  the  boundaries  of  their  territorial  waters,  but  as  far  out  as  their 
guns  could  carry. 

It  belongs  to  the  Conference  to  decide  whether,  in  imposing  restrictions  to 
the  use  of  such  mines,  it  is  desirable  to  stipulate  that,  while  as  a  general  rule  it 
shall  not  be  permissible  to  use  them  outside  the  boundaries  of  a  belligerent's 
territorial  waters,  it  will  be  permissible  to  lay  them  to  the  outermost  limit  of 
effective  gun  range  in  the  vicinity  of  a  fortified  harbor. 

If  this  principle  were  adopted,  it  would  then  be  desirable  that  the  Conference 
should  specify  within  what  limits  it  shall  be  permissible  to  lay  such  mines, 
using  as  a  basis  of  its  decision  the  effective  range  of  modern  guns,  and  reserve 
for  future  Conferences  a  right  of  revision  in  this  respect. 

Deeply  impressed  with  the  sentiments  I  have  just  expressed,  gentlemen, 
and  convinced  of  the  importance  of  the  question  from  the  standpoint  of  the 
interests  of  neutrals,  our  Government  has  charged  us  to  submit  for  the  con- 
sideration of  the  Conference  the  draft  rules  which  the  British  delegation  has 
already  had  the  honor  of  filing. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  the  Japanese  delega- 
tion concurs  in  the  proposition  filed  by  the  British  delegation,  with  the  excep- 
tion of  Article  1. 

Convinced  that  it  would  be  possible  to  manufacture  mines  which,  after  hav- 
ing been  submerged,  for  a  given  time  become  entirely  harmless,  the  Japanese 
delegation  does  not  deem  it  unreasonable  to  propose  that  a  belligerent  should 
have  the  right  to  employ,  during  engagements,  unanchored  automatic  submarine 
contact  mines,  which,  after  a  certain  limited  time,  become  completely  ineffective 
and  which,  in  consequence,  offer  no  danger  whatever  to  neutral  vessels  outside 
the  immediate  zone  of  hostilities. 

The  amendment  proposed  in  Article  1  would,  therefore,  be  worded  as 
follows.1 
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[521]  His  Excellency  Vice  Admiral  Jonkheer  Rbell  declares  that  the  Netherland 
delegation  fully  adheres  to  the  fundamental  principles  of  the  British 
draft.  It  proposes,  however,  a  certain  number  of  changes  in  the  shape  of  amend- 
ments as  follows : 1 

These  amendments  are  explained  by  the  following  considerations: 

The  Netherland  delegation  has  but  two  objections  to  offer  to  the  British 
proposition : 

The  first  is  that  it  contains  no  provision  regulating  mine-laying,  during 
war,  by  neutral  Powers,  in  their  territorial  waters,  to  enforce  neutrality. 

The  second  objection  is  occasioned  by  the  second  paragraph  of  Article  4, 
wherein  are  set  out  the  desiderata  relative  to  a  military  port.  Confining  itself 
to  its  own  military  ports,  the  delegation  calls  the  Commission's  attention  to 
the  fact  that  graving-docks  and  construction  and  repair  yards  are  often  located 
in  an  inland  commercial  port,  for  which  the  fortified  port  serves  as  a  seaport. 
Furthermore,  it  cannot  understand  the  use  or  necessity  of  requiring  that  those 
dockyards  be  operated  by  the  State.  It  seems  to  it  that  the  denomination  men- 
tioned in  the  first  paragraph  of  Article  4,  namely,  that  of  "  fortified  military 
ports "  means  ports  protected  by  permanent  coast  fortifications,  sufficiently 
answers  the  purpose  in  view. 

Finally  the  delegation  expresses  a  desire  to  cooperate  in  the  drawing  up  of 
a  formula  regulating  the  amount  of  indemnity  to  be  paid  for  loss  of  life  and 
material  caused  by  the  lack  of  precautionary  measures  on  the  part  of  Govern- 
ments laying  mines ;  but  it  cannot  blink  the  fact  that  it  will  be  extremely  diffi- 
cult to  find  a  satisfactory  solution.  Nevertheless  it  assumes  that  some  theoretical 
rule  is  needed  for  the  aforesaid  regulation  and  it  proposes  -an  Article  7  worded 
as  follows : 

The  loss  of  non-hostile  personnel  or  material  caused  by  the  placing 
of  mines  outside  of  notified  regions  must  be  compensated  for  by  the  Gov- 
ernment that  laid  them. 

On  behalf  of  the  Brazilian  delegation,  Captain  Burlamaqui  de  Moura  makes 
the  following  declaration : 

In  this  question  of  submarine  mines,  the  Brazilian  delegation,  in  considera- 
tion of  the  geographical  configuration  of  countries  having  a  very  extended  coast- 
line and  a  large  number  of  harbors  scattered  along  said  coast-line,  would  like 
to  see  a  special  provision  2  added  to  the  British  draft. 

The  President,  in  view  of  the  number  and  diversity  of  amendments  filed, 
is  inclined  to  adjourn  the  discussion  to  a  future  meeting. 

His  Excellency  Count  Tornielli  is  anxious  to  state  that  the  Italian  motion 
concurs  entirely  with  the  considerations  set  forth  by  the  British  naval  delegate 
with  respect  to  the  humanitarian  sentiments  expressed  and  the  interests  of 
neutrals. 

The  meeting  is  closed  at  3 :  45  o'clock. 

1  Annex  12. 
*  Annex  13. 
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SECOND  MEETING 

JULY  4,  1907 


His  Excellency  Mr.  Francis  Hagerup  presiding. 

The  meeting  comes  to  order  at  3  o'clock. 

The  minutes  of  the  first  meeting  are  accepted. 

Annexes  12,  5,  15,  3,  14,  2  and  4  have  been  printed  and  distributed  among 
the  delegates. 

The  President  sums  up  in  these  words  the  work  that  devolves  upon  the 
subcommission  in  accordance  with  the  British  proposition  and  the  various  amend- 
ments filed.1  . 

Gentlemen  :  The  questions  we  shall  have  to  deal  with  are  the  following : 

First  question:  Should  not  certain  kinds  of  mines  be  the  object  of  an  abso- 
lute prohibition,  whether  they  be  laid  in  territorial  waters  or  in  the  open  sea? 

The  British  proposition  prohibits : 

(a)  Unanchored  automatic  submarine  contact  mines ;  the  Italian  and  Japa- 
nese amendments  2  make  an  exception  for  such  mines  as  become  harmless  a  cer- 
tain time  after  their-  immersion.  The  Italian  amendment  fixes  that  time  at  one 
hour,  while  the  Japanese  amendment  indicates  no  fixed  time. 

(b)  According  to  the  British  proposition,  mines  which  on  leaving  their 
mooring-place  do  not  become  harmless  are  likewise  forbidden.  The  same  pro- 
hibition is  contained,  though  in  other  terms,  in  the  Italian  and  Spanish  amend- 
ments.3 The  difference  between  this  latter  amendment  and  the  aforesaid  pro- 
visions is  that  the  Spanish  amendment  presupposes  a  sort  of  international  au- 
thorization for  laying  automatic  contact  mines. 

Second  question:  Should  not  the  laying  of  submarine  mines  in  the  open  sea 
be  prohibited? 

The  English  proposition,  Article  4,  replies  affirmatively,  with  the  reserva- 
tion that  it  sanctions  mine-laying  at  sea  to  a  distance  of  ten  miles  in  front 
[523]  of  certain  fortified  ports.  The  proposition  further  contains  a  definition  of 
what  is  meant  by  a  military  port.  The  amendment  of  the  Netherland 
delegation  proposes  to  strike  out  that  definition. 

Third  question:  Upon  what  conditions  may  States  lay  mines  in  their  terri- 
torial waters  ? 

This  question  is  dealt  with  by  the  British  proposition  in  so  far  only  as  it 
concerns  belligerents,  while  the  amendments  proposed  by  the  Netherland  and 
Brazilian  delegations  are  also  aimed  at  neutrals.  The  British  proposition  in  its 
Articles  4-6  prescribes  in  a  general  way  the  precautions  that  must  be  taken  in 
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order  to  safeguard  peaceful  navigation  against  mine  dangers.  On  this  point, 
there  is  this  difference  between  the  British  proposition  and  the  Netherland  amend- 
ment, that  the  former  requires  belligerents  to  give  neutrals  special  notice  of  the 
laying  of  mines,  whereas  the  Netherland  amendment  is  satisfied  with  a  general 
proclamation  to  that  effect.  The  proposition  of  the  Netherland  delegation,  which 
deals  likewise  with  neutrals,  contains,  besides,  the  same  mine-laying  rules  for 
both  neutrals  and  belligerents.  It  is  further  to  be  observed  that  this  proposition 
subjects  all  mine-laying,  whether  by  belligerents  or  by  neutrals,  to  the  restric- 
tion that  straits  joining  two  open  seas  shall  not  be  barred.  As  for  the  remaining 
provisions  proposed  by  the  various  delegations,  it  is  proper  to  consider  separately 
the  following  diverse  hypotheses: 

a)  Laying  of  mines  by  a  belligerent  in  his  own  territorial  waters; 

b)  Laying  of  mines  by  a  belligerent  in  the  waters  of  his  adversary.  The 
Spanish  amendment '  subjects  it  to  the  proviso  that  the  belligerent  exercise 
effective  control  therein.  The  British  proposition  (Article  3)  on  its  side  pre- 
scribes that  the  use  of  mines  to  establish  or  maintain  a  blockade  is  prohibited. 

c)  Laying  of  mines  in  the  territorial  waters  of  neutrals.  The  Netherland 
amendment  assimilates  this  case  entirely  to  mine-laying  by  belligerents,  while  the 
Brazilian  amendment 2  appears  to  permit  neutrals  only  to  lay  mines  which  are 
exploded  in  the  fullness  of  knowledge  by  the  State  authorities.  This  amend- 
ment contains,  moreover,  special  prescriptions  as  to  the  warning  to  be  given 
and  as  to  the  responsibility  incurred  when  mines  are  displaced. 

The  fourth  question  is  that  aimed  at  by  Article  7  of  the  Netherland  amend- 
ment.3 Is  it  expedient  to  establish  by  an  international  convention  rules  for 
indemnification  in  case  of  damage  caused  by  mines? 

These  explanations  made  his  Excellency  Count  Tornielli  take  the  floor  and 
points  out  that  the  Italian  amendment  bears  exclusively  upon  Articles  1  and  2  of 
the  British  proposition  and  has,  therefore,  the  character  of  a  previous  motion. 

After  an  exchange  of  explanations  between  Brigadier  General  de  Robilant 
and  the  President,  on  the  connection  existing  between  the  Italian  motion  and 
the  principle  raised  by  Article  1  of  the  British  proposition,  his  Excellency  Mr. 
Hagerup  proposes  that  they  proceed  to  the  examination  on  first  reading  of  the 
British  proposition  and  of  the  amendments  filed,  confining  themselves  to  the 
questions  of  principles  without  investigating  details  nor  seeking  here  and  now 
appropriate  formulas :  This  task  would  devolve  upon  a  committee  of  examination 
which  would  come  to  an  understanding  with  the  technical  delegates. 

Commander  Burlamaqui  de  Moura,  on  behalf  of  the  delegation  from  Brazil, 
lays  before  the  commission  the  following  considerations  intended  to  explain  the 

draft 2  which  he  had  the  honor  of  filing  at  the  previous  meeting. 
[524]  The  Brazilian  delegation  having  presented  for  examination  by  the  Con- 
ference a  proposition  for  the  international  regulation  of  the  use  of  sub- 
marine mines,  has  had  the  satisfaction  of  ascertaining  that  his  manner  of  looking 
at  so  important  a  subject  was  in  perfect  harmony  with  the  other  modifications  pro- 
posed to  the  plan  of  the  British  delegation,  which  has  formed  the  basis  of  the 
preliminary  discussion  of  the  question. 

In   fact,  in  considering  the  hypothesis  of   the  employment  of   submarine 
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mines  in  the  territorial  waters  of  a  neutral  State,  a  use  intended  to  insure  a 
better  guaranty  of  its  neutrality,  and  such  as  it  is  agreed  to  sanction  nowadays, 
Brazil  had  naught  else  in  view  than  to  complete  the  intent  of  the  plan  which, 
in  its  general  lines,  admits  the  possibility  of  this  measure. 

The  plan  absolutely  forbids  the  use  of.  submarine  contact  mines  which, 
originally  made  fast,  do  not  stay  anchored;  nor  does  it  permit  the  use  of  such 
as,  from  any  cause  whatsoever,  are  dragged  far  from  their  moorings  and  do 
not  become  entirely  harmless. 

With  these  provisos  the  project  allows  belligerents  the  use  of  this  sort  of 
mines,  which  they  can  then  employ  in  their  territorial  waters,  and  it  even  con- 
cerns itself  with  defining  the  limits  within  which  this  privilege  is  admitted ;  that 
is  to  say,  the  plan  solves  at  one  stroke  one  of  the  problems  the  absence  of  a 
solution  of  which  has  already  caused  so  many  complications  to  the  commerce 
of  neutrals  and  was  still  likely  to  cause  such  great  injuries  to  their  interests. 

But  in  none  of  its  provisions  does  it  refer  in  a  clear  manner  to  the  bringing 
into  use  by  neutral  States  of  mines  in  their  territorial  waters  with  a  view  to 
preventing  breaches  of  neutrality  by  any  of  the  belligerents,  an  indispensable 
condition  of  the  former's  existence. 

Yet  this  side  of  the  question  is  of  too  much  importance  for  the  English 
propositions  to  be  wholly  acceptable,  because  if  neutrals  must  in  one  form  or 
another  feel  the  effects  of  military  operations,  whatever  can  be  done  to  circum- 
scribe the  field  of  such  operations  will  be  of  great  benefit  to  neutrals.  A  con- 
siderable number  of  English  and  American  internationalists  have  been  seeking 
ways  of  making  such  limitation  practical ;  one  of  the  most  distinguished  among 
these,  the  eminent  Professor  Hershey,  member  of  one  of  the  best  known 
American  universities,  even  maintains  that  a  neutral  State  may  make  use  of 
mines  in  its  harbors  and  territorial  waters,  provided  a  general  or  special  notice, 
according  to  the  then  prevailing  circumstances,  be  given  to  all,  announcing  the 
fact  that  mines  have  been  laid. 

The  Institute  of  International  Law,  at  one  of  its  meetines  last  year,  without 
having  come  to  a  definite  decision  on  this  question,  in  a  first  deliberation  acknowl- 
edged that  these  mines  might  be  employed  in  the  above-mentioned  circumstances, 
while  nevertheless  prohibiting  their  use  in  straits  joining  two  open  seas. 

On  that  occasion,  the  members  of  the  International  Institute  invoked  most 
weighty  considerations,  in  favor  of  specifically  guaranteeing  the  primordial  right 
of  self-preservation,  which  must  be  recognized  to  all  sovereign  States,  however 
feeble  their  means  of  defending  the  inviolability  of  their  independence.  Vice 
Admiral  Roeix  who  in  this  Commission  has  specified  with  remarkable  skill,  on 
behalf  of  the  Netherland  delegation,  what  should  be  understood  by  floating  mines, 
has  clearly  shown  that  it  is  no  longer  possible  to  deny  to  a  neutral  State  the  right 
of  defending  its  existence  in  this  fashion:  he  applied  himself  besides,  in  concert 
with  Mr.  Politis,  to  the  question  of  the  indemnity  to  be  granted  to  craft  which, 
by  accident,  fall  a  victim  to  one  of  those  mines  because  of  a  lack  of  security  in 

the  devices  used. 
[525]  We  are  wholly  of  the  opinion  that  neutral  States  ought  not  to  be  per- 
mitted to  use  submarine  mines  in  the  channel  straits  leading  from  one  open 
sea  to  another;  just  as  we  believe  that  these  States  are  in  duty  bound  to  pay  in- 
demnity for  all  damage  caused  to  another  State,  as  a  result  of  a  lack  of  security 
in  the  use  of  the  apparatus. 


SECOND  MEETING,  JULY  4,  1907  529 

In  this  latter  case,  we  venture  the  opinion  that  the  appraisement  of  the 
damages  ought  to  be  made  through  the  usual  legal  processes ;  in  case  of  dis- 
agreement, we  think  that  the  fixing  of  the  indemnity  should  be  done  by  the 
Permanent  Court  of  Arbitration,  with  which  the  interested  States  should,  within 
six  months  after  the  accident,  file  all  documents  necessary  to  the  defense  of  their 
rights.  Payment  of  indemnity  should  take  place  three  months  after  the  arbitral 
court  shall  have  decreed  its  award. 

The  President  remarks  that  the  question  raised  by  the  Brazilian  delegation 
does  not  seem  to  have  any  connection  with  the  articles  of  the  British  proposi- 
tion to  be  discussed  to-day ;  he  then  points  out  the  first  question  submitted  to  the 
Commission  for  examination:  Ought  certain  types  of  mines  to  be  the  object  of 
an  absolute  prohibition? 

He  reads  Article  1  of  the  British  proposition,1  the  Italian  motion,2  the 
Japanese 3  and  Spanish  *  amendments ;  he  announces  in  this  connection  that 
after  an  understanding  with  the  English  naval  delegate,  the  latter  agrees  to  sub- 
stitute the  words  "  non  amarrees"  (unanchored)  for  the  words  "non  mouillees  " 
(unmoored). 

Rear  Admiral  Arago  makes  a  suggestion  to  which,  moreover,  he  reserves 
the  right  to  come  back  later,  relative  to  adopting  the  term  "  drifting  mines  "  for 
all  mines  not  fixed  with  respect  to  the  bottom. 

Captain  Castiglia  sets  forth  the  following  considerations  respecting  the  dis- 
tinction made  by  the  British  proposition  between  anchored  and  unanchored  mines 
that  happen  to  go  adrift. 

Gentlemen  :  After  the  declaration  which  in  the  name  of  the  Italian  delega- 
tion I  had  the  honor  of  submitting  to  your  kind  attention  at  the  meeting  of  June 
27,  in  connection  with  Article  1  of  the  English  proposition,  I  shall  only  take 
advantage  of  your  patience  to  add  some  further  considerations  of  general  interest. 
Aside  from  that  interest,  which,  however,  must  have  great  weight  in  the  decision 
you  will  make,  it  seems  to  me  that  it  would  not  be  possible  to  set  any  bounds  to 
the  progress  which  science  continually  brings  into  the  development  and  use  of 
war  engines,  especially  when  that  progress  has  the  double  object  of  perfecting 
means  of  defense  and,  while  keeping  in  view  humanitarian  interests,  of  rendering 
the  weapons  employed  harmless  for  neutrals. 

If  one  examines  the  first  two  articles  of  the  English  proposition,  one  cannot 
form  an  exact  idea  of  the  reasons  why  there  should  be  any  objection  to  extending 
to  unanchored  automatic  contact  mines  the  rule  set  down  in  Article  2  for  anchored 
contact  mines  which  would  become  harmless  on  leaving  their  moorings.  If  I  am 
not  mistaken  in  believing  that  the  former  become  equally  harmless,  one  hour  at 
the  most,  after  being  dropped,  no  reason  whatever  should  prevent  the  authoriza- 
tion of  their  employment. 

It  should  further  be  •■emembered  that  it  is  precisely  unanchored  mines  to 
which  I  alluded  when  mentioning  those  which,  in  certain  cases,  may  represent  the 

sole  chance  of  safety  left  to  a  ship  pursued  by  a  stronger  foe. 
[526]   How  could  a  Government  renounce  so  efficacious  a  means  of  guaranteeing 
the  safety  of  its  ships  when  that  means  is  no  more  dangerous  than  any 
other  for  the  neutrals? 
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In  giving  up  the  employment  of  that  means,  would  they  not,  in  many 
instances,  uselessly  endanger  the  existence  of  their  ships  and  crews? 

Would  not  a  Government  acting  in  this  fashion  be  betraying  the  highest  in- 
terests of  its  country's  protection? 

On  the  other  hand,  if  it  has  the  assurance  that  the  mines  used  by  its  seamen 
will  become  harmless  after  a  brief  period  of  time  which  can  be  automatically 
regulated,  a  period  of  time  which,  in  any  case,  should  not  exceed  one  hour  from 
their  launching,  would  it  be  fair  to  forbid  it  to  employ  them? 

True,  it  might  be  objected  that  in  the  present  state  of  safety  appliances  of 
submarine  mines,  whether  anchored  or  free,  one  cannot  be  absolutely  sure  that 
they  will  become  harmless,  the  former  upon  breaking  their  moorings,  the  latter 
a  little  while  after  they  have  been  launched.  Now,  if  all  automatic  torpedoes, 
actually  in  use  in  all  the  navies  in  the  world,  are  provided  with  an  immersion 
valve  functioning  with  regularity,  nothing  is  easier  than  to  apply  a  like  device 
to  unanchored  contact  mines. 

If  we  reflect,  on  the  other  hand,  that  for  anchored  mines,  the  appliance  that 
is  to  make  them  harmless  after  the  breaking  of  their  cables,  is  not  generally  known, 
and  that,  nevertheless,  it  is  proposed  to  authorize  the  employment  of  these  mines 
conditioned  upon  this  appliance,  it  is  not  understood  why  the  same  concession 
should  not  also  be  made  for  unanchored  mines. 

There  is  no  question  of  permitting  an  unconditional  use  of  these  mines ;  it 
is  merely  proposed  that  you  sanction  them  on  the  same  condition  as  the  others. 

I  deem  it  useless  to  attempt  further  to  influence  your  opinion.  What  you 
have  been  good  enough  to  let  me  say,  proves  sufficiently,  I  hope,  the  general  in- 
terest of  the  question  which  the  Italian  delegation  believes  it  has  interpreted  by 
the  amendments  which  it  has  had  the  honor  of  laying  before  you. 

The  President  points  out  that  it  follows  from  the  declarations  which  the 
subcommission  has  just  heard,  that  it  is  expedient  to  discuss  Articles  1  and  2  of 
the  British  proposition  simultaneously. 

Captain  Ottley  declares  that  as  far  as  Article  1  is  concerned,  his  Govern- 
ment will  not  oppose  the  employment  of  drifting,  that  is,  unanchored,  mines  on 
condition  that  they  be  provided  with  appliances  making  them  harmless  after  a 
very  limited  period  of  time. 

As  to  Article  2,  it  is  in  perfect  harmony  with  the  ideas  set  forth  by  the 
Italian  naval  delegate. 

His  Excellency  Count  Tornielli  thanks  the  British  naval  delegate  for  this 
declaration  and  asserts  that  the  two  types  of  mines  (anchored  and  unanchored) 
are  thus  put  on  an  equal  footing. 

Captain  Chacon  observes  that  there  would  also  exist  a  certain  necessity  for 
imposing  a  check  upon  the  employment  of  unanchored  mines. 

His  Excellency  Mr.  Tcharykow  declares,  on  behalf  of  the  Russian  delega- 
tion, that  in  inserting  in  its  program  the  question  of  submarine  mines,  the  Im- 
perial Government  had  in  mind  the  interests  of  peaceful  shipping.  He  is,  there- 
fore, very  anxious  to  draw  the  Commission's  attention  to  the  need  of 
[527]  establishing  that  security.  It  is  consequently  expedient,  on  the  one  hand, 
to  go  to  the  bottom  of  the  technical  side  of  the  question  and,  that  done, 
to  grant,  on  the  other,  a  certain  delay  to  the  Governments  for  putting  the  per- 
fected appliances  into  use. 

His  Excellency  Mr.  Leon  Bourgeois  asks  to  be  set  right  on  the  question 
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whether  the  upshot  of  the  explanations  exchanged  above  is  complete  assimila- 
tion of  anchored  and  unanchored  mines,  since  in  fact  both  must  be  provided  with 
the  same  special  appliance. 

Captain  Ottley  here  draws  a  distinction  between  unanchored  or  drifting 
mines,  which  in  the  opinion  of  the  British  Government  should  sink  in  a  very 
short  while  (5  or  10  minutes)  and  anchored  mines,  which  it  is  not  possible  to 
say  will  become  harmless  after  a  definite  period  of  time.  He  recalls  to  mind  that 
unanchored  mines  might  be  laid  everywhere,  while  the  use  of  anchored  mines 
would  be  allowed  only  in  territorial  waters. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  observes  that  anchored  mines 
which  break  loose  must  immediately  become  harmless. 

The  President,  after  having  read  Article  3  of  the  British  proposition,  pro- 
poses to  reserve  it ;  the  blockade  question  being  submitted  to  another  Commission, 
it  would,  as  a  consequence,  be  necessary  to  confer  with  it  in  regard  thereto. 

His  Excellency  Count  Tornielli  brings  out  the  fact  that  the  Fourth  Com- 
mission occupies  itself  with  the  conditions  of  blockade  whereas  the  Third  ought 
to  confine  itself  to  inquiring  whether  the  employment  of  mines  as  a  weapon,  in 
case  of  a  blockade,  can  be  permitted. 

The  President  acknowledges  the  truth  of  this  observation;  whereupon,  at 
the  suggestion  of  Sir  Ernest  Satow,  it  is  agreed  that  the  Fourth  Commission 
shall  be  advised  of  the  connection  between  the  two  questions. 

The  President  reads  Article  4  of  the  British  proposal  and  proposes  that 
they  examine  the  first  paragraph  while  reserving  the  question  of  the  definition 
of  a  military  port  (paragraph  2). 

His  Excellency  Count  Tornielli,  agreeing  with  Captain  Ottley,  finds  that 
by  reason  of  the  exchange  of  views  had  in  regard  to  Articles  1  and  2  it  is 
advisable  to  add  the  word  anchored  before  automatic  submarine  contact  mines. 

Rear  Admiral  Siegel  then  expounds  the  reasons  why  the  German  delegation 
cannot  adhere  to  the  restriction  prescribed  in  Article  4.  In  his  opinion  bel- 
ligerents ought  to  be  permitted  to  place  mines  also  in  the  war  zone;  the  sea 
area  in  which  there  occurs  or  has  just  occurred  a  naval  engagement,  or  in 
which  such  an  operation  is  likely  to  take  place  by  reason  of  the  presence  or  the 
approach  of  the  naval  forces  of  the  two  belligerents,  shall  be  considered  as  a 
war  zone. 

The  German  and  English  naval  delegates  here  engage  in  mutual  explana- 
tions about  the  naval  war  zone  idea. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  suggests  that  they  suppress 
the  words  "  to  neutrals  "  after  the  words  "  to  give  notice  thereof,"  for  it  is  proper 
to  safeguard  even  the  merchantmen  belonging  to  the  belligerents,  and  conse- 
quently there  is  good  reason  for  setting  up  the  obligation  of  giving  a  general 
notice. 

His  Excellency  Mr.  van  den  Heuvel  suggests  that  they  replace  the  words 
"  territorial  waters  "  by  a  more  precise  definition,  since  the  belt  of  territorial 

waters  varies  in  width  according  to  the  different  States. 
[528]   Captain  Ottley  declares  that  he  understands  by  territorial  waters,  accord- 
ing to  international  usage,  the  zone  extending  to  three  nautical  miles  from 
the  coast. 

The  President  remarks  that  it  will  be  well  also  to  occupy  themselves  with 
the  fixation  of  that  zone  for  coasts  presenting  sinuosities. 
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Captain  Ottley  replies  that,  in  his  opinion,  seas  into  which  the  opening  is 
less  than  ten  nautical  miles  wide  ought  to  be  regarded  as  territorial  waters. 

His  Excellency  Count  Tornielli  observes  that  the  question  of  principle  of 
territorial  waters  appears  to  exceed  the  competency  of  the  subcommission. 

His  Excellency  Mr.  van  den  Heuvel  explains  that  he  had  by  no  means 
proposed  to  determine  theoretically  the  extent  of  territorial  waters,  or  to  give 
a  definition  which  would  find  application  in  and  form  precedents  for  numerous 
juridical  matters,  but  that  he  merely  suggests  they  state  exactly  the  zone  in 
which  belligerents  may  uniformly  make  use  of  automatic  submarine  contact 
mines. 

With  regard  to  the  second  paragraph  of  Article  4  of  the  British  proposition, 
his  Excellency  Vice  Admiral  Roell  observes  that  the  definition  in  that  paragraph 
would  exclude  nearly  all  Dutch  military  ports,  as  they  do  not  answer  its  require- 
ments and  contain,  for  instance,  no  shipyards  belonging  to  the  State. 

His  Excellency  Count  Tornielli  remarks  that  the  British  proposition  appears 
to  be  lacking  in  clearness  and  precision.  First  it  speaks  of  fortified  military  har- 
bors and  afterwards  of  other  harbors  that  are  considered  as  military  harbors  be- 
cause they  possess  a  naval  arsenal.  On  this  head  it  behooves  us  to  take  into 
consideration  three  facts  quite  distinct  from  each  other,  to  wit : 

1.  The  case  of  fortified  military  ports  possessing  a  naval  arsenal  such  as 
described  in  the  British  proposition; 

2.  The  case  of  fortified  military  ports  not  possessing  such  a  naval  arsenal; 
and 

3.  The  case  of  ports  possessing  the  naval  arsenal  but  minus  fortifications. 
It  is  necessary  to  know,  so  that  it  can  be  debated,  whether  it  is  for  all  these 

three  classes  of  harbors  or  only  for  some  of  them  that  the  British  proposition 
wishes  to  set  up  the  right  of  defense  by  anchored  automatic  contact  mines  to  the 
distance  of  ten  miles  from  the  land  batteries.  In  order  to  dissipate  all  possibility 
of  a  misunderstanding  an  explanation  appears  indispensable. 

Thereupon  there  takes  place  an  exchange  of  views  among  the  President, 
Count  Tornielli,  Captain  Ottley  and  Rear  Admiral  Siegel,  after  which  the 
President  decides  that  the  second  paragraph  of  Article  4  has  for  its  object  to 
restrict  as  much  as  possible  the  employment  of  mines,  and  that  only  those  ports 
which  first  are  fortified  and  secondly  possess  at  least  a  large  graving-dock  and  are 
equipped  zvith  the  apparatus  necessary  for  construction  and  repair  of  war  ves~ 
sels,  etc.,  may  extend  the  mine-laying  zone  to  ten  miles  from  the  land  batteries. 

The  President  then  reads  Articles  5  and  6  of  the  British  proposition  to 
which  there  is  an  amendment  of  the  Netherland  delegation  *  which  proposes  to 

expunge  the  word  "  neutrals  "  in  the  second  line  of  Article  5. 
[529]   His  Excellency  Vice  Admiral  Jonkheer  Roell  refers  at  this  juncture  to 
what  he  has  already  explained  in  connection  with  paragraph  1  of  Ar- 
ticle 4. 

The  President  reserves  debate  on  Articles  5  and  6,  as  well  as  on  the  Nether- 
land amendment.  He  then  proceeds  to  the  discussion  of  the  precautions  to  be 
taken  in  mine-laying. 

Lieutenant  Commander  of  the  Navy  Ivens  Ferraz  observes  that  it  is  very 
difficult  to  define  the  precautions  needed  for  safeguarding  neutral  vessels.  He  pro- 
poses to  replace  the  words  "  necessary  precautions  "  by  "  possible  precautions." 
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Captain  Ottley  says  that  his  Government  will  not  object  to  this  slight 
modification. 

His  Excellency  Mr.  Hammarskjold  observes  that  the  purpose  of  the  Nether- 
land  amendment  is  not  to  require  that  it  be  pointed  out  in  a  precise  manner 
where  the  mines  have  been  laid,  but  to  prescribe  that  a  general  notice  be  given 
in  regard  thereto.  Inasmuch  as  anchored  mines  may,  in  certain  cases,  be  laid 
outside  territorial  waters,  it  should  be  made  obligatory  for  a  State  (question  6) 
to  remove  the  mines  which  might  happen  to  be  not  only  in  its  territorial  waters, 
but  also  outside  these  waters,  along  its  shores. 

The  President,  after  consulting  several  delegates  as  to  the  expediency  of 
passing  to  the  examination  of  the  amendment  filed  by  the  Spanish  delegation, 
closes  the  meeting  on  account  of  the  lateness  of  the  hour  and  convokes  the  first 
subcommission  for  next  Thursday  the  11th  instant  at  3  o'clock. 

The  meeting  is  closed  at  4:10  o'clock. 


[530] 

THIRD  MEETING 

JULY  11,  1907 


His  Excellency  Mr.  Francis  Hagerup  presiding. 

The  meeting  is  opened  at  3  o'clock. 

The  President  asks  if  there  are  any  remarks  to  be  made  about  the  minutes 
that  have  been  distributed.  He  has  received  some  requests  for  correction.  These 
will  be  recorded  in  the  minutes  which  will  thereupon  be  considered  as  accepted. 

The  President  recalls  where  the  discussion  had  been  left  at  the  last  meeting 
The  amendments  that  still  remain  to  be  debated  are  the  following: 

1.  The  Spanish  amendment1  which  subjects  the  laying  of  mines  by  a  bel- 
ligerent in  the  territorial  waters  of  the  enemy  to  the  condition  that  the  belligerent 
exercises  effective  control  in  these  waters. 

2.  The  Netherland  amendment 2  concerning  the  prohibition  of  the  laying  of 
mines  in  straits  uniting  two  open  seas. 

3.  Article  3  of  the  British  proposition 3  forbidding  the  use  of  mines  for 
commercial  blockade. 

4.  The  Netherland  and  Brazilian  amendments 4  relative  to  the  laying  of  mines 
by  neutrals. 

5.  The  Netherland  amendment 2  respecting  damages. 

The  President  consequently  reads  the  Spanish  amendment  to  Article  4  of 
the  British  proposition  which  is  of  the  following  tenor :  "  Belligerents  can  make 
use  of  submarine  contact  mines  only  in  their  territorial  waters  or  in  those  of 
their  enemies  when  they  exercise  effective  control  over  them." 

He  then  asks  whether  anybody  desires  to  speak  on  that  amendment. 

His  Excellency  General  Porter  reads  a  proposition  he  has  had  the  honor  to 
file  on  behalf  of  the  delegation  from  the  United  States  of  America,  relative  to 
the  employment  of  automatic  submarine  contact  mines.5 

The  President  records  the  filing  of  this  proposition,  which  will  be  printed 
and  distributed.    He  observes  that  it  is  of  a  general  nature  and  is  not  connected 

exclusively  with  the  question  now  under  discussion. 
[531]   His  Excellency  Vice  Admiral  Jonkheer  Roell  then  makes  the  following 
remarks  about  the  Spanish  amendment: 

That  proposition  has  two  aims :  the  first,  expressed  in  Article  2,  relates  to 
the  prohibition  against  mine-laying  before  an  international  commission  has  recog- 
nized the  efficacy  of  the  means  intended  to  render  them  innocuous  in  certain 
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cases;  the  second  is  to  make  mine-laying  in  the  enemy's  territorial  waters  condi- 
tional upon  the  exercising  of  effective  control  over  the  zone  where  it  is  intended 
to  lay  the  mines. 

In  regard  to  the  first  point  I  make  bold  to  observe  at  once  that  there  cer- 
tainly exist  means  practically  sure  to  render  innocuous  such  anchored  automatic 
mines  as  might  leave  their  mooring. 

The  mines  in  use  with  us  become  harmless  the  moment  they  come  to  the 
surface  the  same  as  torpedoes  become  harmless  on  reaching  the  end  of  their 
course. 

There,  naturally,  occur,  in  the  employment  of  either  kind,  certain  irregular- 
ities in  the  functioning  of  the  mechanism;  but  experiments  have  demonstrated 
that  in  the  case  of  mines  laid  in  very  unfavorable  places  these  irregularities  never 
exceed  2  per  cent,  of  the  trials.  Wherefore  the  condition  stipulated  by  the 
Spanish  proposition  is  not  needed ;  without  taking  into  account  that  the  various 
States  do  not  seem  favorably  disposed  toward  the  idea  of  instituting  an  inter- 
national commission  to  investigate  their  war  engines. 

As  to  the  second  point,  it  seems  to  me  that  the  principle  could  not  be  ac- 
cepted. 

The  object  of  a  naval  war  is  to  inflict  as  much  damage  as  possible  on  enemy 
ships  in  order  to  end  the  war  as  quickly  as  possible. 

One  of  the  chief  means  is  to  impede  the  movements  of  enemy  ships,  for 
instance,  to  prevent  them  by  means  of  mines,  from  leaving  port  and  thereby 
ipso  facto  to  give  greater  freedom  of  action  to  one's  own  craft. 

If  we  restrict  mine-laying  to  the  maritime  zones  where  effective  control  is 
exercised,  we  shall  certainly  harm  offensive  operations  in  the  theater  of  war, 
but  we  shall  also  go  beyond  the  purpose  of  the  Spanish  proposal  which  merely 
aims  at  safeguarding  neutral  vessels,  without,  however,  impeding  the  operations 
of  belligerents. 

As  no  one  asks  to  be  heard  on  the  Spanish  amendment,  the  President  reads 
the  Netherland  amendment  relative  to  the  laying  of  mines  in  straits. 

His  Excellency  Mr.  Keiroku  Tsudzuki  thinks  it  his  duty  to  remark,  on 
behalf  of  the  Japanese  delegation,  that  the  last  paragraph  of  the  Netherland 
amendment  *  to  Article  4  of  the  British  proposition  appears  to  him  to  be  perhaps 
adaptable  to  the  geographic  conditions  of  continental  States  but  not  always  to 
those  of  insular  Powers.  Owing  to  Japan's  peculiar  configuration,  the  numerous 
straits  separating  its  islands,  straits  that  form  an  integral  part  of  its  territory, 
but  which  none  the  less  come  within  the  definition  written  into  the  said  amend- 
ment, the  Japanese  delegation  cannot  adhere  to  that  provision. 

The  President  asks  if  Vice  Admiral  Roell  will  kindly  specify  the  meaning 
of  his  amendment.  Is  its  intent  absolutely  to  prohibit  mine-laying  in  straits,  or 
does  it  permit  this  on  condition  that  freedom  of  passage  be  assured  for  peaceful 
shipping? 

His  Excellency  Vice  Admiral  Jonkheer  Roell  answers  that  the  amendment 
merely  has  in  view  the  right  that  ought  to  be  reserved  for  neutrals  to  pass 
through  the  straits  where  belligerents  might  have  laid  mines.     Straits  ought  not 

to  be  entirely  barred. 
[532]  The  President  remarks  that  in  view  of  these  explanations  it  would  be 
necessary  to  modify  the  text  of  the  amendment;  this  task  would  be  re- 
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served  for  the  committee  of  examination.    He  then  asks  whether  the  first  delegate 
from  Japan,  after  the  declarations  he  has  just  heard,  changes  his  opinion. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  he  does  not  object  to 
the  amendment  if  the  restriction  which  it  prescribes  applies  solely,  as  has  just 
been  pointed  out  by  the  President,  to  neutral  countries  which  lay  mines  in  order 
to  protect  their  coasts,  and  if,  furthermore,  it  has  no  other  purpose  than  to  insure 
freedom  of  peaceful  navigation  by  allowing  passage  through  the  waters  where 
neutrals  might  have  laid  mines. 

The  President  goes  on  to  the  third  question  and  reads  Article  3  of  the 
British  draft  which  proposes  to  forbid  the  use  of  automatic  submarine  mines 
for  the  purpose  of  establishing  or  maintaining  a  commercial  blockade. 

Rear  Admiral  Arago  observes  that  the  outcome  of  the  debates  of  the  previous 
meeting  appeared  to  be  that  the  examination  of  this  question  was  to  be  reserved 
until  after  an  understanding  had  been  reached  with  the  Fourth  Commission. 

The  President  replies  that  he  has  already  talked  the  matter  over  with  the 
president  of  the  said  Commission  with  a  view  to  an  eventual  understanding 
about  it.  It  appears  to  him  that  there  is  no  impropriety  whatever  in  discussing 
here  the  question  of  the  eventual  employment  of  mines  to  establish  and  maintain 
a  blockade,  which  is  a  specific  question  within  the  province  of  the  Third  Com- 
mission. 

Rear  Admiral  Arago  remarks  that  it  would  at  all  events  be  necessary  to 
determine  the  exact  bearing  of  the  article  in  question ;  does  it,  for  instance, 
forbid  belligerents  establishing  a  blockade  all  use  of  submarine  mines,  even  for 
their  own  defense,  or,  on  the  contrary,  is  it  the  sole  aim  to  prohibit  the  estab- 
lishing of  a  blockade  with  the  aid  of  a  string  of  submarine  mines  laid  in  front 
of  an  enemy  coast?  Is  there  a  question  of  obligatory  removal  of  the  mines 
on  lifting  the  blockade? 

Captain  Ottley  declares  that  the  idea  which  inspired  the  article  was  undoubt- 
edly to  forbid  the  shutting  off  of  access  to  a  great  commercial  port  by  the  exclu- 
sive use  of  a  string  of  mines. 

The  President  states  that  they  are  facing  two  questions:  First,  may  boats 
establishing  or  enforcing  a  blockade  employ  mines  for  their  personal  defense? 
Secondly,  may  a  commercial  blockade  be  established  solely  with  the  help  of 
mines?  Everybody  appears  to  concur  in  answering  the  second  question  nega- 
tively. 

His  Excellency  Count  Tornielli  remarks  that  the  Third  Commission  does 
not  have  to  examine  whether  and  when  a  blockade  may  be  established.  He 
thinks  that  no  one  dreams  of  discussing  the  principle  that  a  blockade  must  be 
effective.  The  question  is  to  know  by  what  means  it  may  be  established  or 
maintained. 

The  aim  of  the  British  proposition  is  to  prohibit  the  use  of  submarine  mines 
for  maintaining  the  effectiveness  of  the  blockade  when  it  is  not,  strictly  speak- 
ing, a  military  operation  but  simply  a  means  of  making  commerce  impossible.  He 
believes  there  is  unanimity  in  the  subcommission  for  giving  that  interpretation 
to  the  English  proposition. 

The  President  points  out  that  in  fact  there  appears  to  be  unanimous  consent 
on  this  point;  it  will  nevertheless  be  necessary  to  be  specific;  this  will  be  the 

work  of  the  committee  of  examination. 
[533]  He   then   proceeds   to   the    fourth   question,    relative   to   mine-laying  by 
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neutrals,  and  reads  the  Netherland  and  Brazilian  amendments.  He  asks  Com- 
mander Burlamaqui  whether  the  amendment  presented  by  the  Brazilian  dele- 
gation aims  at  prohibiting  the  employment  by  neutrals  of  automatic  contact 
mines. 

Commander  Burlamaqui  de  Moura  explains  that,  according  to  his  amend- 
ment, only  the  use  of  submarine  mines  exploded  by  the  authorities  of  a  State, 
ought  to  be  permitted  to  neutral  States. 

The  President  states  that  there  is  a  discrepancy  between  the  Netherland 
amendment  and  the  Brazilian ;  the  former  assimilates  belligerents  to  neutrals, 
while  the  Brazilian  amendment  absolutely  forbids  neutrals  the  use  of  automatic 
submarine  contact  mines. 

His  Excellency  Count  Tornielli  observes  that  there  is  no  occasion  for  occupy- 
ing oneself  with  the  mines  spoken  of  by  the  delegate  from  Brazil.  Those  mines 
can  only  be  exploded  by  the  electric  current  controlled  by  the  hand  of  the  person 
on  land.  As  soon  as  the  electric  wire  is  broken,  those  mines  become  wholly 
harmless :  they  may  be  abandoned  at  sea  without  any  danger  whatsoever  to 
anyone. 

Captain  Burlamaqui  de  Moura  says  that  the  Brazilian  delegation,  however, 
reserves  the  right  of  returning  to  the  question  of  the  employment  of  automatic 
contact  mines  by  belligerents  when  it  shall  be  investigated  later. 

The  President  reads  Article  7  of  the  amendment  proposed  by  the  delegation 
from  the  Netherlands.1 

His  Excellency  Rear  Admiral  Jonkheer  Rdell  explains  in  the  following 
terms  the  grounds  of  that  amendment : 

As  I  have  already  had  the  honor  of  remarking  at  the  meeting  of  June  27, 
the  addition  of  that  article  (Article  7)  has  no  other  object  than  to  proclaim 
this  principle  that  the  State  at  fault  is  responsible  for  the  loss  of  human  lives 
and  of  goods  resulting  from  the  displacement  of  automatic  submarine  contact 
mines  moored  outside  notified  zones.  In  view  of  the  difficulty  of  formulating 
a  general  rule  for  a  multitude  of  very  diverse  cases,  I  endorse  the  opinion  so 
lucidly  set  forth  by  Commander  Burlamaqui  in  his  remarkable  speech  at  the 
previous  meeting.  I  fully  concur  with  him  in  proposing  that  the  fixing  of  the 
indemnity  for  all  damage  be  entrusted  to  a  joint  commission  of  the  States 
concerned  and,  in  case  of  disagreement,  to  the  Permanent  Court  of  Arbitra- 
tion. 

I  now  have  to  remark  in  addition  that,  as  a  result  of  the  propositions  made 
in  favor  of  recognizing  to  belligerents  the  right  to  lay  unanchored  mines  on  the 
high  seas,  the  question  of  indemnity  takes  an  unforeseen  turn.  It  is  necessary, 
at  the  least,  that  the  length  of  time  during  which  the  unanchored  mine  remains 
harmful  be  restricted  to  a  minimum  which  shall  not  exceed  the  limit  indis- 
pensable to  the  safety  of  peaceful  navigation ;  it  is  then  the  exigencies  of  the 
security  of  navigation  in  frequented  seas  which  would  serve  as  a  basis  and  it 
seems  to  me  that  the  limit  of  ten  minutes,  argued  by  the  British  naval  delegate, 
my  eminent  colleague  Mr.  Ottley  (a  limit  that  already  exceeds  the  time 
required  by  a  self-propelling  torpedo  to  sink  by  the  action  of  the  immersion 
valve)    could    serve   as    a   compromise    between   the    opposite    parties    in   this 

matter. 
[534]   Finally,  I  believe  that  a  simple  sketch  of  the  laying  of  unanchored  mines 
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in  a  frequented  sea  would  show  us  the  imminent  danger  likely  to  result  for  non- 
belligerent ships,  from  a  prolongation  of  the  ten-minute  limitation. 

His  Excellency  Count  Tornielli  declares  that  he  will  not  raise  his  voice 
against  the  principle  of  natural  right  that  he  who  causes  an  unwarranted  damage 
ought  to  make  it  good.  But  he  observes  that  from  the  discussion  which  took 
place  at  the  previous  meetings,  it  follows  that  mines  may  be  employed  in  ter- 
ritorial waters  and  within  certain  areas  around  the  scenes  of  hostilities,  both 
for  defense  and  attack.  If,  unfortunately,  a  merchantman  comes  upon  one  of 
those  mines  and  the  latter  explodes,  there  will  be  no  way  whatever  of  verifying 
to  whom  that  mine  belonged.  Which,  then,  the  assailant  or  the  one  who  is  on 
the  defensive,  is  to  bear  the  responsibility  for  the  injuries  inflicted?  You  can, 
if  you  wish,  insert  the  clause  desired  by  the  Netherland  delegate;  but  it  must 
be  confessed  that  it  is  scarcely  possible  to  imagine  any  instances  where  this 
clause  will  find  practical  application. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  acknowledges  the  justness 
of  the  observation  presented  by  Count  Tornielli,  and  points  out  that  he  is 
anxious  above  all  things  to  see  the  principle  laid  down  in  the  Netherland  amend- 
ment adopted. 

The  President  thereupon  declares  the  first  reading  ended  and  asks  whether 
anyone  wishes  to  speak  on  the  propositions  or  the  amendments  as  a  whole. 

Mr.  Louis  Renault  speaks  as  follows: 

The  various  propositions  about  submarine  mines  submitted  to  this  sub- 
commission  raise  questions  of  a  purely  technical  nature,  into  the  discussion  of 
which,  as  you  well  know,  I  have  no  intention  of  entering,  that  being  wholly 
outside  my  sphere.  But  the  solution  of  these  questions  seems  to  be  dominated 
by  certain  principles  of  a  general  order  which  even  a  jurist  may  claim  the  right 
to  formulate.    That  explains  and  excuses  my  intervention. 

The  draft  of  the  British  delegation,  like  the  amendments  filed  by  other 
delegations,  takes  its  inspiration  from  this  general  idea  that,  while  respecting 
the  belligerent's  right  to  utilize  all  engines  which  he  thinks  calculated  to  increase 
his  offensive  and  defensive  power,  it  is  important  to  reduce  as  much  as  possible 
the  danger  resulting  therefrom  to  neutrals. 

It  is  in  this  direction  that  automatic  submarine  contact  mines  have  espe- 
cially attracted  the  attention  of  the  public,  owing  to  the  fact  that,  in  their 
present  state  of  development,  as  soon  as  they  are  anchored  they  evade  the  guid- 
ing hand  of  man  and  are,  as  a  consequence,  liable  to  strike  blindly,  friends, 
foes  and  neutrals  alike. 

The  propositions  now  before  the  Commission  are  much  alike  in  their  gen- 
eral outlines  and  it  is  consequently  enough  to  disengage  the  general  principles 
on  which  they  are  based. 

The  first  sets  up  for  belligerents  the  right  to  employ  mines  in  the  waters 
that  wash  their  shores,  with  the  two-fold  proviso  that  the  engines  shall  be  made 
fast  to  the  bottom  and  that,  if,  from  any  cause  whatsoever,  they  happen  to  get 
loose,  they  shall  forthwith  become  harmless. 

The  second  recognizes,  in  order  to  meet  certain  imperious  military  neces- 
sities of  which  the  belligerents  are  the  best  judges,  the  right  to  utilize  these 
engines  even  outside  the  herebefore  limited  zone  and  without  obligation  to  make 
them  stationary,  but  upon  the  absolute  condition  (a  condition  which  according 
to  the  declarations  of  the  various  navies  is  likely,  it  seems,  to  be  fulfilled)  that 
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they  shall  cease  to  be  hurtful  at  the  expiration  of  a  sufficiently  brief  time  so 

that  neutral  craft  traversing  the  scene  of  action  after  the  two  belligerents  may 

not  have  to  suffer  therefrom.    It  does  certainly  not  belong  to  me  to  decide 

[535]  the  question  whether  that  condition  is  really  realizable.     I  can  only  say 

that  in  my  opinion  it  is  one  that  is  absolutely  indispensable. 

These  two  simple  and  specific  rules  appear  to  have  raised  no  fundamental 
objection.  Nevertheless,  it  does  not  seem  futile  to  submit  to  the  Commission 
the  following  consideration: 

At  the  present  time,  war  fleets,  warned  by  recent  events,  have  provided 
themselves  with  a  device  which  sufficiently  insures  their  protection  against  sub- 
marine mines.  Any  naval  forces,  operating  in  quarters  where  they  may  have 
cause  to  fear  the  presence  of  those  engines,  will  make  use  of  those  protective 
means  and,  for  the  most  part,  the  employment  of  mines  against  them  will 
merely  retard  the  fleet's  movements.  This  means  of  safety,  relatively  easy  for 
a  military  fleet,  becomes  a  material  impossibility  for  isolated  commercial  craft. 

It  seems  therefore  indispensable  to  insist  most  especially  on  the  fact  that 
rejection  of  limitary  rules  inspired  by  those  which  have  been  presented  for  the 
consideration  of  the  Commission  would  be  tantamount  to  recognizing  the  right 
for  belligerents  to  utilize  mines  under  conditions  that  would  make  them  hurtful 
almost  exclusively  to  neutrals. 

It  seems,  then,  that  there  could  not  exist  the  slightest  hesitation  in  this 
Commission,  which  has  here  a  golden  opportunity  for  drawing  up  a  rule  of 
such  a  nature  as  to  satisfy  the  yearnings  of  the  civilized  world  on  a  point  which 
so  deeply  and  so  deservedly  engrosses  its  attention.  The  French  delegation 
will  be  happy  to  accept  any  proposition  inspired  by  the  principles  which  have 
just  been  recalled. 

Captain  Behr  then  takes  the  floor  and  says:  I  desire  to  state  that  I  fully 
sympathize  with  the  sentiments  which  the  delegate  from  France  has  just 
expressed. 

The  Russian  delegation  thinks  that  the  preliminary  exchange  of  views  that 
has  thus  far  taken  place  in  the  subcommission  has  already  brought  out  in  part 
the  difficulties  involved  in  solving  the  mine  question.  Drifting  mines  constitute 
an  incontestable  danger,  for  they  are  the  gravest  menace  to  neutrals,  that  is  to 
say,  to  those  who  remain  strangers  to  the  war;  moreover,  these  mines  adrift  at 
sea  after  the  conclusion  of  peace  are  often  hurtful  to  the  interests  of  the  former 
belligerents  themselves. 

But  floating  automatic  submarine  contact  mines,  as  well  as  those  that  are 
anchored,  are  a  defensive  weapon  so  powerful  that,  despite  their  dangers,  no 
one  can  think  of  actually  prohibiting  their  use. 

True,  the  British  proposition  forbids  the  use  of  floating  mines  in  its  first 
article. 

Nevertheless  the  naval  representative  of  Italy  has  expounded  with  such 
ability  the  viewpoint  according  to  which  the  employment  of  mines  is  at  times 
the  only  chance  of  safety  left  to  a  ship  pursued  by  a  stronger  foe,  and  Captain 
Ottley  has  declared  that  his  Goverment  will  not  oppose  the  use  of  floating 
mines,  on  condition,  however,  that  they  be  provided  with  mechanisms  that  would 
render  them  harmless  after  a  very  brief  lapse  of  time. 

This  is  why  neither  the  modified  British  draft,  nor  the  Italian  motion  is 
opposed  in  theory  to  the  use  of  submarine  contact  mines,  and  it  is  only  a  ques- 
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tion  of  determining  the  technical  improvements  to  be  introduced  into  those 
mines  along  the  lines  above  mentioned. 

No  one  contests  the  principle:  every  floating  mine,  after  a  certain  interval, 

every  anchored  mine,  after  having  broken  its  cable,  should  immediately 

[536]   become  harmless.     The  difficulty  begins  only  when  one  wishes  to  put  that 

principle  into  practice.    It  is  here  that  the  importance  of  the  technical  side 

of  the  question  makes  itself  felt. 

Can  one  feel  sure  that  this  side  of  the  question  is  actually  solved  in  a 
satisfactory  manner  and  that  this  solution  of  the  problem  is  familiar  to  all 
Powers?  It  is  more  likely  that  this  solution  will  yet  require  time  and  experi- 
menting. It  is  already  one  point  gained  to  have  turned  men's  thoughts  into 
this  humane  channel.  The  very  fact  of  having  entered  upon  a  discussion  of 
this  question  denotes  an  advance  of  great  importance  which  points  out  to  Gov- 
ernments the  direction  in  which  they  should  concentrate  their  efforts. 

As  to  the  purely  technical  aspect  of  the  question,  it  seems  to  me  that  at 
present  there  exists  no  safety  appliance  which  is  generally  adopted  or  which 
has  even  been  tried  and  found  capable  of  rendering  mines  inoffensive.  Like- 
wise if  war  were  to  break  out  the  day  after  the  adoption  of  a  provision  pro- 
hibiting the  use  of  mines  not  provided  with  the  aforementioned  appliance, 
States  having  adhered  to  the  provision  would  find  themselves  deprived  of  a 
most  important  means  of  defense.  This  is  why  I  think  it  would  be  useful  to 
add  the  following  amendments  to  the  drafts  already  presented.1 

His  Excellency  Count  Tornielli  has  heard  with  much  interest  the  statement 
of  principles  made  by  his  eminent  colleague,  Mr.  Louis  Renault,  and  has  lis- 
tened with  close  attention  to  the  reading  of  the  Russian  proposition.  After 
hearing  a  simple  reading  thereof  he  is  not  in  a  position  to  say  whether  he  can 
associate  himself  entirely  with  the  views  just  advanced,  but  he  is  anxious  to  state 
that  in  Italy's  demands  relative  to  the  employment  of  mines  there  is  nothing  in 
opposition  to  the  humane  principles  set  forth  by  the  French  delegation.  He 
thinks  he  can,  therefore,  rally  to  those  principles.  He  reserves  the  right  to 
examine  in  detail  the  conditions  under  which  the  use  of  mines  should  be  per- 
mitted according  to  the  Russian  proposition.  He  observes  that  the  question 
is  not  that  they  should  pronounce  upon  the  efficacy  of  the  means  now  at  hand 
for  rendering  mines  inoffensive  for  neutral  shipping.  He  states  that  the  under- 
standing appears  to  have  been  reached  about  this  essential  point  that  the  mines 
to  be  used  must  be  harmless  after  a  very  limited  time  and  that,  when  they  comply 
with  that  condition,  their  use  cannot  be  prohibited. 

The  President  proposes  to  appoint  a  committee  of  examination  which  shall 
be  composed  of  the  bureau  of  the  subcommmission  and  the  delegates  of  the 
countries  which  have  submitted  propositions  or  amendments. 

His  Excellency  Count  Tornielli  remarks  that  the  proposition  presented  this 
day  by  his  Excellency  General  Porter  could  not  be  brought  before  a  committee 
of  examination  before  it  had  been  discussed  in  the  subcommission.  Although 
it  had  been  unanimously  agreed  that  any  new  proposition  was  to  be  filed, 
printed  and  distributed  before  last  Saturday,  no  one  has  had  previous  notice 
of  the  intention  of  the  delegation  of  the  United  States  to  submit  at  this  time 
a  proposition  which  consists  in  taking  up  again  on  its  own  account  the  proposi- 
tion on  the  subject  of  unanchored  mines  which  had  been  formulated  by  the 

'Annex  18. 
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British  delegation.  It  will  be  remembered  that  an  agreement  was  reached 
between  the  delegations  of  Italy  and  England  respecting  the  employment  of 
unanchored  mines. 

Commander  Ottley  had  given  up  his  first  proposition  when  convinced  that 
the  use  of  these  dangerous  engines  could  be  regulated  in  such  a  way  as  to 
render  them  just  as  harmless  for  commercial  shipping  as  any  other  kind  of 
mines.  If  the  United  States  delegation  maintains  its  proposition,  the  latter 
will  assume  the  character  of  a  new  proposition.  Hence  it  would  be  neces- 
[537]  sary  for  the  subcommission  to  examine  it,  and,  if  need  be,  vote  on  the 
question  thus  put  into  discussion  again. 

The  President  asks  General  Porter  and  Captain  Behr  whether  they  concur 
in  this  view  that  their  propositions  ought  to  be  considered  as  amendments  to 
the  British  plan. 

According;  to  his  own  opinion  the  American  proposition,  which  he  reads  for 
the  second  time,  has  the  same  purpose  as  the  proposition  filed  by  the  British 
delegation,  which  until  now  conserves  its  original  form,  despite  the  declarations 
of  Captain  Ottt.ey. 

Mr.  Louis  Renault  explains  that  it  is  true  that  all  the  propositions  are  still 
with  respect  to  each  other  in  the  form  in  which  they  were  filed.  It  will  be  the 
business  of  the  committee  of  examination  to  coordinate  them,  taking  into  account, 
of  course,  the  modifications  which  their  authors  have  made  therein. 

Lieutenant  Ivens  Ferraz  asks  whether  it  is  not  expedient  to  discuss  the 
amendment  submitted  by  the  German  delegation  respecting  the  employment  of 
mines  in  the  theater  of  war;  he  thinks  that  in  view  of  the  importance  of  the 
subject,  it  would  be  useful  to  discuss  it  at  the  meeting  of  the  subcommission. 

Rear  Admiral  Siegel  says  that  he  reserves  for  the  committee  of  examination 
the  explanations  which  he  proposes  to  present  in  connection  with  his  amend- 
ment. 

The  President  proceeds  to  the  composition  of  the  committee  of  examination. 
He  proposes  that  every  delegation  that  submitted  a  proposition  or  an  amendment 
designate  one  of  its  delegates,  and  that  the  French  delegation  likewise  appoint 
a  representative. 

There  are  consequently  appointed : 

Rear  Admiral  Siegel  (Germany). 

Rear  Admiral  Sperry  (United  States  of  America). 

Commander  Burlamaqui  de  Moura  (Brazil). 

Captain  Chacon  (Spain). 

Captain  Ottley  (Great  Britain). 

His  Excellency  Count  Tornielli  (Italy). 

Rear  Admiral  Hayao  Shimamura  (Japan). 

His  Excellency  Vice  Admiral  Jonkheer  Roell  (Netherlands). 

Captain  Behr  (Russia). 

The  French  delegation  will  designate  its  representative  later. 

The  Chinese  delegation  desires  to  be  represented  on  the  committee,  and 
Colonel  Ting  is  named  to  that  effect. 

The  President  reserves  the  right  to  notify  the  date  of  the  convening;  of  the 
committee  of  examination,  as  well  as  the  date  of  the  next  meeting  of  the  sub- 
commission,  which  will  take  up  the  subject  of  the  shelling  of  forts,  cities,  etc. 

The  meeting  is  closed  at  4 :30  o'clock. 
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His  Excellency  Mr.  Francis  Hagerup  presiding. 

The  meeting  opened  at  3  o'clock. 

No  remarks  having  been  made  upon  the  minutes  of  the  preceding  meeting, 
the  minutes  are  considered  adopted. 

The  President  announces  that  the  committee  of  examination  of  the  first 
subcommission  (mines)  will  convene  after  the  adjournment  of  this  meeting. 

The  day's  program  calls  for  the  discussion  of  the  bombardment  of  ports, 
towns  and  villages,  etc.,  by  a  naval  force. 

The  President  recalls  in  a  few  words  how  this  question  came  before  the 
present  conference. 

The  First  Hague  Conference  adopted  a  rule  prohibiting  the  bombardment 
on  land  of  undefended  towns,  and  at  that  time  the  competent  commission  pro- 
posed the  expression  of  a  vceu  looking  toward  the  extension  of  this  provision 
to  naval  war;  it  was  decided  to  refer  the  study  of  the  question  to  a  future  con- 
ference. 

At  the  commencement  of  its  work,  the  Third  Commission  of  the  present 
Conference  received  five  propositions  upon  the  question  of  bombardment,  pre- 
sented by  the  delegations  of  the  United  States  of  America,  Spain,  Italy,  the 
Netherlands  and  Russia.  Upon  the  initiative  of  the  Italian  delegation — for 
which  the  President  takes  this  occasion  to  express  the  gratitude  of  the  sub- 
commission, — the  above-mentioned  five  delegations  combined  their  propositions 
into  a  single  draft,  which  constitutes  Annex  6.  This  draft  is  submitted  to  the 
deliberations  of  the  subcommission.  Before  reading  it,  the  President  opens 
the  general  discussion. 

His  Excellency  Count  Tornielli  says  that  he  is  very  happy  to  have  been  able 
to  contribute  to  the  unification  into  a  single  draft  of  the  propositions  which  at 
first  appeared  so  different  one  from  the  other.  The  Italian  delegation  feels 
impelled,  on  the  other  hand,  to  declare  that  the  initiative  of  the  proposition 
relative  to  the  bombardment  of  towns,  villages,  etc.,  for  the  refusal  of  requisi- 
tions, did  not  emanate  from  itself. 
[539]  His  Excellency  Mr.  A.  Beernaert  delivers  the  following  address: 

Gentlemen :  As  one  of  the  survivors — now  rare — of  the  assembly  of 
1899,  permit  me  to  review  briefly  the  precedents  of  the  question  of  which  the 
President  has  just  spoken. 

At  the  Congress  of  Brussels  in  1874,  which  for  the  first  time  attempted  to 
settle  the  laws  and  customs  of  war  on  land,  agreement  was  manifested  upon 
two  big  principles,  which  Mr.  Martens  did  not  recall  to  us  yesterday  and  which 
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are  as  follows :  It  is  forbidden  to  harm  in  any  way  populations  who  take  no 
part  in  the  military  operations ;  and,  even  between  combatants  all  unnecessary 
infliction  of  injury  is  forbidden.  These  rules  were  the  basis  of  the  work  of 
the  First  Hague  Conference,  and  thenceforth  form  a  part  of  positive  interna- 
tional law.  Have  they  always  since  then  been  scrupulously  observed?  That 
is  another  question,  and  I  am  glad  not  to  be  obliged  to  speak  to  you  on  that 
subject. 

The  principles  which  I  have  just  recalled  to  you  are  the  basis  of  Article  25 
of  the  treaty,  which  forbids  belligerents  to  attack  or  bombard  all  villages,  towns, 
dwellings  or  buildings  which  are  undefended.  But  this  rule  only  applies  to 
operations  of  war  on  land.  That  was  the  sole  question  before  the  Conferences 
of  Brussels  and  The  Hague.  Sir  Julian  Pauncefote  opposed  formally  the 
idea  that  the  rule  should  receive  a  more  extended  application.  The  English 
Government,  declared  he,  only  consented  to  take  part  in  the  Congress  upon  the 
express  condition  that  everything  pertaining  to  naval  war  would  be  eliminated. 

However  it  was  impossible  for  the  plenipotentiaries  of  1899  not  to  be  struck 
by  the  strangeness,  uniqueness  and  incongruity  of  a  juridical  situation  which 
permitted  the  same  belligerents,  in  the  same  war,  to  bombard  a  town  from  the 
sea,  while  formally  forbidding  them  to  do  so  on  land. 

Remarks  thereupon  were  made,  not  only  by  the  delegates  of  Belgium  but 
also  by  Colonel  Gilinsky  and  by  General  den  Beer  Poortugael. 

The  reply  was  anticipated ;  the  incongruity  was  of  little  consequence,  if 
there  was  a  convention. 

But  the  question  arose  whether  bombardment  of  a  port  by  a  fleet  con- 
stituted clearly  an  act  of  naval  war. 

Of  course  the  vessels  and  their  guns  are  on  the  sea,  but  they  strike  the 
land;  if  reply  is  made  to  them,  it  is  from  the  land;  and  if  the  bombardment 
has  the  desired  effect — one  does  not  bombard  for  the  mere  pleasure  of  bom- 
barding,— if  the  assailant  desires  to  reap  any  advantage  therefrom,  it  will  be 
absolutely  necessary  for  him  to  send  detachments  ashore.  Are  these  acts  of 
naval  warfare? 

At  the  very  least,  it  would  seem  to  him  that  bombardment  of  a  port  by  a 
fleet  constitutes  an  act  of  mixed  warfare — it  is  a  duel  between  land  and  sea; 
therefore  why  should  the  rules  of  naval  war  apply  here  rather  than  those  of 
war  on  land? 

One  other  consideration  seemed  of  great  importance.  As  is  well  known, 
each  State  claims  sovereignty  over  the  sea  which  washes  its  shores, 
to  a  point  within  cannon  range.  It  is  territorial  sea  and  is  subject  to  a  different 
juridical  rule.  In  general  the  sea  does  not  belong  to  anyone ;  it  has  no  master, 
or  better,  it  is  owned  by  all  as  a  vast  bond  of  union  and  a  means  of  rapproche- 
ment between  the  peoples.  But  within  the  limits  where  the  sea  has  a  sovereign, 
is  it  not  the  accessory  of  the  State  which  dominates  it,  just  as  the  mouth  of 
the  adjacent  river?  In  the  Russo-Japanese  war,  it  was  maintained,  and  not 
without  reason,  that  a  neutral  Power  had  no  right  to  permit  the  fleet  of  either 

of  the  belligerents  to  remain  in  its  territorial  waters. 
[540]   From  all  of  these  considerations  it  was  concluded  that  the  bombardment 
of  a  port  by  sea  approaches  nearer  to  war  on  land  than  to  naval  war. 

These  arguments  were,  on  the  other  hand,  stoutly  contradicted  and  the 
debate  was  along  these  lines: 
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Mr,  Martens,  who  presided  over  the  second  section,  expressed  the  opinion 
that  a  question  of  competence  could  only  be  determined  by  the  Commission  in 
plenary  session,  and  reference  was  made  thereto.  But  in  spite  of  the  efforts  of 
our  lamented  colleague,  Count  Nigra,  and  my  own,  postponement  again  carried 
the  day  at  the  plenary  meeting.  It  is  well  known  that  in  deliberative  assemblies 
no  proposition  is  so  sure  to  meet  with  favor. 

The  question  of  bombardment  by  sea  was,  then,  referred  to  a  future  con- 
ference ;  it  is  on  our  program  and  we  must  solve  it. 

We  have  received  on  this  subject  propositions  of  the  United  States,  Russia, 
Italy,  Spain  and  the  Netherlands,  and,  as  was  told  you  a  minute  ago,  these 
Powers  have  since  agreed  to  present  us  with  a  sole  text ;  permit  me  to  say  a 
few  words  regarding  it. 

The  first  four  articles  are  simply  reproductions  of  the  provisions  of  Articles 
25,  26,  27  and  28  of  the  code  in  force  for  war  on  land,  except  for  the  addition 
relative  to  historic  monuments,  which  it  is  indeed  necessary  to  approve.  Was 
this  repetition  at  all  necessary,  or  would  not  an  extensive  reference  to  the  above- 
mentioned  articles  have  sufficed?  An  explanation  on  this  subject  will  probably 
be  given  in  good  time. 

If  these  four  articles  are  maintained,  I  think  that  "by  sea"  should  be 
added  to  Article  4,  since  this  provision  has  no  other  object,  and  I  ask  iL  in 
Article  3,  it  would  not  be  better  to  speak  of  the  storming  by  a  fleet  of  an  open 
tozun. 

Articles  5,  6  and  7  alone  are  essential  inasmuch  as  they  stipulate  under 
what  exceptional  conditions  an  undefended  port  may  be  bombarded.  I  approve 
nearly  all  of  the  provisions  of  Article  5.  If  there  are  war-ships  in  a  port  or  if 
military  establishments  are  there  which  are  not  destroyed  upon  summons,  they 
must  undergo  the  exigencies  of  war;  but  is  it  not  being  very  vague  and  general 
to  apply  the  same  provisions  to  the  existence  of  depots  of  arms  or  of  materiel 
not  otherwise  defined  ? 

As  to  Article  6,  which  I  would  like  to  see  eliminated,  would  it  be  right  to 
authorize  bombardment  of  a  locality  which  refuses,  upon  summons,  to  furnish 
provisions  and  supplies  if  to  do  so  would  exhaust  it  and  if  the  amount  demanded 
were  excessive  ?  I  know  that  the  text  provides  "  for  the  immediate  needs," 
but  will  not  the  commander  of  the  naval  force  claim  to  be  the  only  judge  of 
that? 

Article  7  does  not  seem  to  me  less  susceptible  of  criticism.  An  army  on 
land  cannot  demand  contributions  of  the  occupied  State  except  in  exceptional 
cases  and  for  the  needs  of  the  army  or  administration,  and  upon  the  order  of 
the  commander  in  chief.  It  seems  that  here  the  restrictions  disappear  and  that 
bombardment  only  is  forbidden ;  but  are  we  not  already  in  agreement  that 
holding  to  ransom  is  forbidden  and  that  bombardment  cannot  take  place  with 
such  a  purpose  in  view? 

I  submit  these  cursory  remarks  to  the  attention  of  the  assembly. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  declares 
that  in  view  of  the  remarks  of  his  Excellency  Mr.  Beernaert  he  renounces  his 
right  to  speak  on  the  whole  draft ;  what  he  has  to  say  applies  specifically  to 
Article  4,  and  he  reserves  for  himself  a  word  when  this  article  comes  up  for 
discussion. 

His  Excellency  Count  Tornielli  replies  to  the  remarks  made  by  his  Excel- 
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lency  Mr.  Beernaert  upon  the  joint  draft.  He  explains  that  if  its  authors 
have  given  preference  to  certain  distinct  articles  instead  of  limiting  them- 
[541]  selves  to  a  reference  to  the  corresponding  articles  of  the  Convention  of 
1899  respecting  war  on  land,  it  is  because  in  their  preparatory  conver- 
sations they  were  convinced  that  the  thought  prevailed  in  the  minds  of  the 
technical  delegates  that  war  at  sea  has  special  exigencies.  In  view  of  what 
might  be  excessive  in  this  tendency,  it  was  decided  to  draw  up  a  precise 
text,  which  would  anticipate  every  case  and  serve  as  an  instruction  to  marine 
officers. 

Regarding  the  modifications  in  wording,  his  Excellency  Count  Tornielli  has 
no  objections  to  the  words  "by  sea"  being  added  to  Article  4  after  the  word 
"bombard,"  conformably  to  the  proposal  of  his  Excellency  Mr.  Beernaert. 

Regarding  the  criticism  of  the  words  "depots  of  arms,  etc.,"  contained  in 
Article  5,  it  is  necessary  to  make  a  distinction:  if  there  are  only  small  depots 
or  establishments,  it  is  very  evident  that  the  inhabitants  would  always  be  able 
to  themselves  destroy  them  in  order  to  escape  bombardment.  But  if  there  are 
large  establishments  or  depots,  it  is  certain  that  a  fleet  or  war-ship  will  not 
permit  them  to  stand;  they  will  either  summon  the  inhabitants  to  destroy  them 
or  else  destroy  them  themselves. 

His  Excellency  Mr.  A.  Beernaert  recognizes  the  justice  of  the  explanations 
given  by  his  Excellency  Count  Tornielli  upon  the  first  four  articles  of  the 
draft,  but  he  states  that,  if  it  is  the  idea  of  the  authors  of  the  draft  to  establish 
a  general  codification  of  the  rules  of  naval  war,  it  will  be  necessary  to  refer 
to  many  other  provisions  regarding  war  on  land  which  have  not  been  incorpo- 
rated in  the  draft. 

The  President  points  out  that  such  doubtless  was  the  idea  of  the  authors 
of  the  draft.  It  should  be  noted,  however,  that  the  Third  Commission  has  only 
the  question  of  bombardment  to  deal  with;  the  other  questions  concerning  the 
application  to  naval  war  of  the  rules  adopted  for  war  on  land  were  submitted 
to  the  Fourth  Commission  for  examination. 

His  Excellency  Mr.  Nelidow  remarks  on  this  subject  that  it  will  evidently 
be  necessary  later  to  formulate  a  complete  act  setting  forth  the  provisions 
adopted  for  war  on  land,  for  naval  war,  and  for  special  questions.  The  task 
of  coordinating  these  provisions  will  fall  naturally  upon  the  Drafting  Committee 
of  the  Conference. 

His  Excellency  Mr.  Tcharykow,  in  the  name  of  the  Russian  delegation, 
reads  the  following  declaration: 

Mr.  President :  I  desire  in  the  name  of  the  Russian  delegation,  to  make  a 
suggestion  concerning  the  grouping  of  the  articles  presented  to  the  subcom- 
mission. 

These  articles  reproduce  in  a  concise  form  and,  I  believe,  complete  the  texts 
of  the  various  propositions  which  have  been  laid  before  the  subcommission  on 
the  subject  of  bombardment  by  naval  forces.  Moreover,  these  articles  are 
arranged  in  the  draft  which  has  been  submitted  to  you  in  such  a  manner  as  to 
form  two  distinct  groups.  First,  commencing  with  Article  1,  come  those  which 
deal  with  all  bombardments  which  may  be  made  by  naval  forces  in  general. 
Then,  from  Article  4,  come  those  which  deal  with  the  bombardment  of  unde- 
fended ports,  towns,  villages,  dwellings  or  buildings.  In  these  two  groups  of 
articles  have  been  comprised  all  the  provisions   of   the  Regulations   of    1899 
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respecting  war  on  land  which  can  be  applied  to  the  case  of  bombardment  by  a 
naval  force. 

But,  in  the  latter  regulations  the  different  articles  are  divided,  as  you  know, 
into  chapters  and  sections  forming  homogeneous  parts. 
[542]  Would  it  not  be  useful  to  apply  the  same  method  to  the  articles  which 
we  have  before  us  and  to  group  them  in  two  chapters?  The  first  might 
be  entitled :  "  Bombardment  by  naval  forces  in  general "  and  might  comprise 
Articles  1,  2  and  3;  it  might  fix  the  rules  for  bombardment  by  naval  forces, 
whatever  the  objective.  The  second  chapter  might  be  formed  of  Articles  4  et 
seq.  under  the  title :  "  Bombardment  by  naval  forces  of  undefended  ports,  towns, 
villages,  buildings  or  dwellings." 

This  division,  which  does  not  affect  in  any  way  the  text  of  the  draft  pro- 
visions, seems  necessary  to  us  in  order  to  render  the  meaning  clearer  and  the 
application  simpler. 

In  view  of  these  considerations  we  have  the  honor  to  propose  that  the 
draft  which  has  been  submitted  to  us  be  divided  into  two  titled  chapters,  such 
as  we  have  just  indicated,  and  we  request  that  our  suggestion  be  communicated 
to  the  committee  of  examination. 

Captain  Ottley  submits  to  the  assembly  certain  observations  relative  to 
the  joint  draft. 

According  to  the  text  of  Article  2 :  "  A  commander  shall  do  his  utmost  to 
warn  the  authorities  before  commencing  the  bombardment." 

This  rule  appears  to  us  a  little  severe,  for  there  will  be  many  occasions 
when  it  will  be  the  duty  of  an  admiral  to  destroy  as  quickly  as  possible  an  enemy 
fortress  or  arsenal. 

Why  should  a  commander  be  required  to  warn  the  authorities  before  com- 
mencing the  bombardment  when  to  do  so  would  certainly  diminish  the  efficacy 
of  his  operations? 

Suppose  that  he  arrives  at  a  fortress  without  having  been  observed.  Should 
he  wait  until  the  inhabitants  have  been  warned  and  the  cannon  on  land  loaded? 

We  are  of  opinion  that  he  has,  on  the  contrary,  the  absolute  right  to  com- 
mence his  operations  without  delay,  and  that  it  is  therefore  necessary  to  elim- 
inate Article  2. 

On  the  other  hand,  it  appears  from  Article  5  that  before  commencing  his 
operations  against  an  enemy  naval  force  anchored  in  an  undefended  port,  the 
commander  of  a  fleet  must  allow  a  reasonable*  delay  to  the  authorities  of  the 
port  where  this  naval  force  is  located. 

But,  one  can  imagine  the  case  of  a  fleet  belonging  to  a  Power  A  which 
arrives  at  some  port  in  which  a  naval  force  of  the  enemy  B  is  anchored. 

The  latter  is  awaiting  the  arrival  of  a  friendly  squadron,  Bl,  and  when  the 
union  is  accomplished,  these  two  naval  forces  B  plus  Bl,  together,  will  be  able 
to  overwhelm  fleet  A. 

The  commander  of  this  fleet  A,  let  us  say,  arrives  only  an  hour  in  advance 
of  squadron  Bl,  etc. 

Can  we  contend  that  the  commander  of  the  fleet  A  had  no  right  to  immedi- 
ately attack  the  vessels  in  the  roadsteads  in  order  to  prevent  their  joining  their 
allies,  when  such  a  union  would  augment  their  military  value  to  a  considerable 
degree  and  deprive  the  former  of  a  victory  important  to  his  arms? 

Moreover,  the  necessities  of  war  might  demand  the  immediate  destruction  of 
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a  workshop  utilized  for  the  needs  of  the  fleet.  Let  us  suppose  that  this  estab- 
lishment is  prepared  to  revictual  an  expected  fleet  and  to  make  repairs  upon  it 
without  which  the  fleet  would  not  be  in  condition  to  continue  its  operations. 
Should  it  be  demanded  of  an  enemy  naval  fleet  that  it  await  the  response  of 
the  local  authorities,  which  would  necessitate  a  delay  of  many  hours  during 

which  the  awaited  fleet  might  arrive? 
[543]   We  are  of  opinion  that  in  safeguarding  as  far  as  possible  non-combatants 

and  private  property  of  individuals  on  land,  we  ought  not,  when  war 
exists,  restrain  operations  that  are  permissible  and  directed  in  this  way  solely 
against  the  belligerent  power  of  the  enemy.  Article  5  appears  to  us,  in  conse- 
quence, susceptible  of  an  amendment,  worded  thus:  "and  which  seems,  more- 
over, to  respond  to  the  ideas  enunciated  in  the  different  propositions  presented 
separately  by  the  delegations  of  the  Powers  above  mentioned." 
Add  at  the  end  of  Article  4: 

Nevertheless,  these  ports,  towns,  villages,  dwellings  or  buildings  cannot 
be  considered  as  protected  from  unintentional  damages  which  might  result 
to  them  from  the  destruction  of  military  works,  military  or  naval  establish- 
ments, depots  of  arms  or  war  materiel,  workshops  utilized  for  the  needs 
of  the  hostile  fleet  or  army,  or  ships  of  war  in  the  harbor. 

Eliminate  Article  5. 

As  a  consequence  the  present  Article  6  would  become  Article  5,  and  Article  7 
would  become  Article  6. 

His  Excellency  Keiroku  Tsudzuki  makes  the  following  remarks: 

The  delegation  of  Japan  is  able  to  accept  nearly  all  of  the  propositions  made 
separately  by  the  different  Powers  on  the  subject  of  the  bombardment  of  ports, 
towns  and  villages  by  a  naval  force.  Therefore  it  all  the  more  regrets  not 
being  able  to  accept  Articles  2  and  5  as  they  have  been  worded  in  the  new  joint 
proposition  of  the  five  Powers. 

As  to  Article  2,  we  do  not  see  why,  in  undertaking  the  bombardment  of 
defended  towns,  as,  for  example,  military  ports,  the  commander  of  the  vessels 
should  warn  the  authorities  in  advance. 

It  is  also  difficult  to  understand  the  necessity  of  warning  the  local  authori- 
ties regarding  an  attack  on  war-ships  in  ports  or  military  or  naval  establish- 
ments, etc.,  and  of  waiting  quietly  for  the  local  authorities  to  themselves  destroy 
them. 

Consequently,  the  delegation  of  Japan  would  prefer  that  the  original  propo- 
sition of  the  delegation  of  the  United  States  of  America  combined  with  the 
original  proposition  of  the  Russian  delegation  be  adopted  by  the  Commission. 

However,  after  hearing  the  remarks  of  Captain  Ottley,  his  Excellency 
Mr.  Keiroku  Tsudzuki  declares  that  the  Japanese  delegation  will  support  the 
British  proposition. 

No  one  having  requested  the  floor,  the  President  declares  the  discussion 
closed. 

Apropos  of  Article  l,1  Captain  Behr  calls  the  attention  of  the  assembly  to 
the  second  paragraph  which  provides  for  the  designation  by  special  signs  of  the 
monuments,  edifices  or  meeting  places  which  may  not  be  bombarded.  This 
paragraph  is  the  reproduction  of  Article  27  of  the  Convention  of  1899  respecting 
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war  on  land.  It  is  very  important  to  determine  what  these  special  signs  shall 
be.  However,  because  of  the  technical  character  of  this  question,  Captain 
Behr  proposes  to  refer  it  to  the  committee  of  examination.  He  confines  himself 
to  saying  that  in  his  opinion  the  sign  adopted  should  not  be  that  of  the  Red 

Cross. 
[544]   The  President,  while  recognizing  the  interest  of  the  question,  remarks 
that  it  has  already  been  studied  by  the  different  technical  delegates  with- 
out their  having  been  able  to  arrive  at  any  acceptable  solution. 

His  Excellency  Count  Tornielli  admits,  on  his  part,  the  necessity  of  deter- 
mining the  sign  in  question,  but,  as  the  President  has  just  said,  the  problem 
has  already  been  studied  without  success  at  the  preparatory  meetings  in  which 
the  joint  draft  was  drawn  up.  The  President  might  perhaps  request  the  technical 
delegates  of  the  commission  to  again  seek  an  agreement  upon  this  subject.  As 
for  himself,  his  Excellency  Count  Tornielli  is  willing  to  accept  any  sign  what- 
soever which  may  be  adopted. 

Mr.  Georgios  Streit  (reporter)  recalls  that  Article  1  of  the  joint  draft  is  a 
reproduction  of  the  corresponding  article  of  the  Convention  of  1899  respecting 
war  on  land ;  only  the  words  "  historic  monuments  "  were  added  by  the  authors 
of  the  joint  text  upon  the  request  of  the  Greek  delegation.  He  expresses  the 
hope  that  this  addition  will  be  accepted  by  the  commission. 

The  President  proposes  that  Article  1  be  approved,  with  reservation  of 
the  question  of  special  signs  for  a  future  examination.    It  is  thus  decided. 

The  President  then  reads  Article  2  *  which,  following  the  remarks  of  Cap- 
tain Ottley,  the  British  delegation  requests  be  eliminated. 

His  Excellency  Count  Tornielli  comments  upon  the  text  of  Article  2  as  it 
appears  in  the  joint  draft ;  he  asks  the  President  to  be  good  enough  to  put  this 
article  to  a  vote.  As  he  sees  it,  the  rule  contained  in  Article  2  does  not  seem  to 
him  too  severe  and  is  not  contrary  to  the  duty  of  an  admiral  to  destroy  with  the 
least  possible  delay  an  enemy  fortress  or  arsenal,  for  the  expression  "  shall  do 
his  utmost  to  warn  the  authorities,"  gives  a  latitude  which  seemed  sufficient  to 
the  authors  of  the  draft. 

His  Excellency  Mr.  Beldiman  proposes  to  insert  in  Article  2,  after  the 
words  "  his  utmost,"  the  words  "  if  the  strategic  situation  permits."  He  thinks 
that  the  British  delegation  would  perhaps  accept  this  new  wording. 

Rear  Admiral  Siegel  proposes  on  his  part  to  substitute  the  word  "  mili- 
tary "  for  the  word  "  strategic  "  in  the  addition  proposed  by  the  first  delegate 
of  Roumania. 

Their  Excellencies  Count  Tornielli  and  Mr.  Keiroku  Tsudzuki  accept 
these  modifications. 

Upon  request  of  Captain  Ottley  the  President  reads  the  new  text  of  Article 
2,  which  is  worded  as  follows : 

The  commander  of  attacking  naval  forces,  before  commencing  the 
bombardment,  shall  do  his  utmost,  if  the  military  situation  permits,  to  warn 
the  authorities. 

Mr.  Louis  Renault  would  prefer  the  following  wording: 

The   commander   of   attacking  naval    forces,   before   commencing  the 
bombardment  shall,  if  the  military  situation  permits,  do  his  utmost  to  warn 
the  authorities. 
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The  point  in  question  there  is  merely  one  of  editing  which  the  committee 
of  examination  would  be  in  a  better  position  to  decide  than  the  subcommis- 

sion. 
[545]  Captain  Ottley  accepts  the  new  wording  proposed  by  Mr.  Louis  Renault. 
His  Excellency  Count  Tornielli  regrets  not  to  be  able  to  accept  the 
second  wording;  he  remarks  that  he  has  acceded  to  the  amendments  proposed 
to  Article  2  in  a  conciliatory  spirit.  But  if  this  adhesion  does  not  suffice  to 
bring  about  an  agreement,  he  would  feel  obliged  to  move  that  a  vote  be  taken 
upon  the  text  of  Article  2  as  worded  in  the  joint  draft. 

His  Excellency  Mr.  Beldiman,  in  view  of  the  refusal  of  the  British  delega- 
tion to  accept  the  wording  which  he  has  proposed,  and  to  which  the  authors  of 
the  joint  draft  have  agreed,  thinks  with  Mr.  Louis  Renault  that  the  question 
might  be  referred  to  a  committee  of  examination  in  order  to  save  the  commis- 
sion from  discussing  any  longer  a  mere  matter  of  style. 

His  Excellency  Count  Tornielli  has  no  objection  to  this  question  being 
referred  to  the  committee  of  examination,  provided  the  minutes  mention  expressly 
the  points  upon  which  he  has  just  insisted. 

The  President  then  declares  that  Article  2  is  approved  by  the  subcommis- 
sion  with  this  reservation  and  passes  to  Article  3,  which  he  reads. 

Mr.  Louis  Renault  remarks  that  the  word  "  even  "  would  be  better  placed 
after  the  words  "  a  town  or  place."    It  is  a  mere  question  of  editing. 
No  one  having  demanded  the  floor,  Article  3  is  approved. 
The  discussion  turns  upon  Article  4  of  the  joint  draft,1  which  the  President 
reads. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  makes  on 
the  subject  of  Article  4  the  following  declaration : 

Gentlemen  :  We  will  undoubtedly  agree  upon  the  point  that  it  is  important 
for  us  to  know  just  what  we  mean  bv  the  expressions  we  use. 

In  Article  4  there  is  among  others  a  reference  to  an  undefended  town. 
What  do  we  mean  by  an  undefended  town? 

In  land  warfare  there  is  no  doubt;  it  is  as  clear  as  day.  An  armed  force 
is  marching  toward  a  town.  This  town  is  either  fortified  or  open.  Even  if  it 
is  ordinarily  open  the  entrances  mi?ht  be  defended  by  temporary  fortifications, 
breastworks,  barricades  and  tambours.  It  goes  without  saying  that  the  assailant 
has  a  perfect  right  to  destroy  this  defense  with  the  aid  of  his  artillery  in  any 
manner  which  he  finds  most  efficacious,  so  that  he  can  take  possession  of  the 
city.  However  he  will  concentrate  this  artillery  against  the  means  of  defense, 
against  the  breastworks,  against  the  artillery  and  the  defending  soldiers,  and 
take  care  not  to  send  his  grenades  or  shells  uselessly  into  the  town  itself,  for 
these  projectiles  would  have  no  other  result  than  to  set  fire  to  a  few  buildings. 
By  acting  in  this  way  he  will  prove  himself  to  be  at  one  and  the  same  time  a 
man  of  heart  and  a  man  who  understands  his  business,  qualities  which  are  gen- 
erally found  together. 

But  in  the  matter  which  now  claims  our  attention,  there  is  danger  of  a  dif'1 
ference  of  opinion. 

Naval  forces  do  not  march  towards  a  town.     Their  aim  is  not  to  possess 
themselves   thereof   except   in  case   they   act  conjointly   with   land    forces.     I 
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naturally  have  in  mind,  not  fortified  ports  but  unfortified  or  undefended  towns 

or  villages. 
[546]   In  order  better  to  explain  my  idea  take,  for  example,  our  coast,  which  is 
washed  by  the  North  Sea.     Along  this  coast  near  the  sea  are,  here  and 
there,  a  town  and  villages,  The  Hague  or  Scheveningen,  Katwijk,  Noordwijk,  etc. 

Suppose  the  case — which  God  forbid — that  instead  of  so  many  friends 
whose  representatives  are  here  assembled,  that  we  should  have  one  day  an  enemy 
who  attempts  to  undertake  a  landing,  seconded  by  his  fleet.  Naturally  we  will 
welcome  him  with  all  the  honor  due  his  kindly  intentions.  We  will  do  every- 
thing to  hinder  him.  Detachments  of  artillery,  infantry  and  cavalry  will  be 
dispatched  to  the  dunes  of  Scheveningen,  Katwijk,  etc.,  and  we  will  defend  our 
coasts,  in  order  that  the  enemy  may  not  land. 

Scheveningen  is,  so  to  speak,  The  Hague.  Would  one,  because  of  the 
defense  of  the  Scheveningen  coast,  be  able  to  regard  The  Hague  as  defended 
in  order  to  bombard  this  open  town? 

No,  certainly  not.  The  enemy  certainly  has  every  right  to  use  his  artillery 
against  our  artillery  and  the  other  defenses  of  the  coast,  to  whatever  extent  he 
deems  advisable,  but  he  has  no  right  to  bombard  the  town  under  the  pretext 
that  it  is  a  defended  town.  In  my  opinion  that  would  be  ruthless  and  a  viola- 
tion of  the  principles  of  law,  because  it  would  be  a  useless  cruelty;  for  it  goes 
without  saying  that  even  if  half  of  these  peaceful  and  flourishing  villas  which 
you  admire,  with  the  Castle  of  the  Counts  in  which  we  hold  the  Peace  Conference, 
were  injured  by  the  flames  and  if  the  Palace  of  Peace,  whose  corner  stone  is 
to  be  laid  in  a  few  days,  were  ruined  by  the  bombs,  our  soldiers  in  the  dunes 
would  not  suffer  thereby  and  their  ardor  for  battle  with  such  destructive  bar- 
barians would  even  be  stimulated. 

I  have  taken  as  an  example  the  town  we  are  in,  but  naturally  the  case  is  the 
same  with  all  the  open  towns  situated  near  the  coast. 

I  say  then  that  it  is  essential  to  differentiate  between  the  defense  of  the 
coast  and  the  defense  of  a  town  situated  near  that  coast,  and  that  by  defended 
town  we  only  mean  a  town  which  is  itself  directly  defended. 

The  President  reads  anew  Article  5 ;  he  recalls  that  the  amendment  of  the 
British  delegation  has  for  its  object  to  eliminate  this  article  and  to  add  to 
Article  4  a  new  paragraph  which  he  also  reads. 

His  Excellency  Count  Tornielli  is  of  opinion  that  the  British  amendment, 
by  transposing  the  text  of  Article  5,  tends  to  the  elimination  of  two  very  impor- 
tant things,  viz:  the  formal  summons  which  should  be  made  before  resorting 
to  violence  and  the  delay  which  should  be  allowed  the  inhabitants  to  act  in 
accordance  with  the  summons.  He  does  not  think  that  the  authors  of  the  joint 
proposition  would  be  disposed  to  renounce  these  necessary  guaranties.  If  the 
British  delegation  insists  upon  its  amendment,  he  will  feel  impelled  on  his  part 
to  ask  that  a  vote  be  taken  on  the  text  of  Article  5  as  it  was  drawn  up  by  the 
five  delegations. 

Rear  Admiral  Siegel  remarks  that  Article  5  mentions  only  military  and 
naval  works,  but  omits  the  installations  which  are  not  of  a  military  nature. 

However  there  may  be  close  to  an  unfortified  town  an  important  railroad 
junction,  a  floating  or  graving-dock,  or  even  useful  supplies  belonging  to  a  pri- 
vate company  or  an  individual.  The  belligerent  would  have  a  great  military 
interest  in  destroying  them  by  the  bombardment  of  a  naval  force,  particularly 
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if  he  had  not  sufficient  troops  to  land  in  order  to  destroy  them  in  any 
[547]   other  manner.    Rear  Admiral  Siegel  proposes  then  to  insert  in  Article  5, 
paragraph  1,  after  the  word  "  workshops  "  the  words  "  plant  and  supplies 
which  might  be  utilized." 

His  Excellency  Mr.  Tcharykow  seconds  the  amendment  proposed  by  Rear 
Admiral  Siegel. 

His  Excellency  Mr.  A.  Beernaert  thinks  that  to  adopt  this  amendment  is 
tantamount  to  the  renunciation  of  rules  on  the  subject  of  bombardment,  for  in 
this  case  it  would  always  be  permissible. 

Captain  Burlamaqui  de  Moura  requests  a  precise  definition  of  an  "  unde- 
fended town." 

Mr.  Georgios  Streit  remarks  that  the  points  which  have  just  been  made  by 
his  Excellency  General  den  Beer  Poortugael,  and  on  the  subject  of  which  no 
objection  was  expressed  m  the  subcommission,  will  be  inserted  in  the  minutes 
and  will  serve  as  an  interpretation  of  Article  4 ;  a  precise  definition  of  a  defended 
town  seems  difficult  to  formulate  even  in  the  text  of  the  draft. 

The  President  supports  this  view-point  of  the  Reporter. 

Captain  Ottley  recalls  the  declaration  which  he  made  on  the  subject  of 
Article  5 ;  he  is  of  opinion  that  it  is  sometimes  impossible  for  a  commander  of 
a  fleet  to  grant  a  reasonable  delay  to  the  local  authorities  before  proceeding  to 
a  destruction  of  ships  of  war  in  a  harbor,  etc. 

His  Excellency  Count  Tornielli  insists  that  Article  5  first  be  voted  upon  in 
its  original  form  with  the  German  addition,  which  he  accepts. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  says 
that  since  his  Excellency  Count  Tornielli  accepts  the  German  amendment,  it 
is  not  necessary  to  vote  upon  Article  5.  He  accepts  the  insertion  of  the  word 
"  plant,"  but  he  opposes  absolutely  the  insertion  of  the  word  "  supplies." 

His  Excellency  Mr.  van  den  Heuvel  requests  of  Rear  Admiral  Siegel  that 
he  be  good  enough  to  specify  what  he  means  by  "  supplies."  Does  this  expres- 
sion include  depots  of  coal,  provisions,  clothing,  etc.,  in  short,  all  the  stores  and 
warehouses,  public  and  private,  which  are  naturally  to  be  found  in  the  large 
commercial  ports?  This  would  be  equivalent  to  saying  that  all  maritime  dis- 
tricts may  be  bombarded. 

Rear  Admiral  Siegel  says  that  his  amendment  refers  particularly  to  coal, 
to  get  possession  of  which  would  be  of  great  military  importance. 

The  President  remarks  that  it  is  well  understood  that  all  the  provisions 
which  we  are  discussing  refer  only  to  naval  war. 

His  Excellency  Mr.  Hammarskjold  is  of  opinion  that  the  German  amend- 
ment is  of  too  wide  a  scope  not  to  require  the  most  profound  study.  He  does 
not  know  how  to  vote  upon  it,  and  he  desires  therefore  that  this  amendment  be 
first  printed  and  distributed. 

His  Excellency  Count  Tornielli  observes  that  the  examination  of  the  draft 
under  discussion  could  be  finished  at  to-day's  meeting  and  that,  after  having 
been  submitted  to  the  examination  of  a  small  revision  committee,  the  text  would 
be  brought  before  a  full  meeting  of  the  Third  Commission  for  discussion.  Then 
all  the  reasons  on  which  the  delegation  of   Sweden  bases  its  arguments  for  a 

postponement  of  the  present  discussion  can  be  submitted. 
[548]    It  certainly  seems  excessive  to  postpone  the  continuation  of  the  discussion 
for  a  week. 
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The  President  endorses  the  view-point  of  his  Excellency  Count  Tornielli. 

His  Excellency  Mr.  A.  Beernaert  requests  Rear  Admiral  Siegel  to  be  good 
enough  to  examine  anew  the  intent  of  his  amendment  and  denies  that  the  exist- 
ence of  an  important  railway  junction  near  an  undefended  town  authorizes 
bombardment.  The  rule  should  be  the  same  for  naval  operations  as  for  war  on 
land. 

Rear  Admiral  Siegel  says  that  he  is  willing  to  withdraw  the  word  "sup- 
plies "  since  the  expression  "  war  materiel "  which  is  now  in  Article  5  is  entirely 
satisfactory  to  him. 

The  President  then  proposes  to  put  Article  4  to  a  vote  just  as  it  is,  and  then 
Article  5  with  the  amendment  proposed  by  Rear  Admiral  Siegel,  that  is  to  say, 
with  the  insertion  of  the  words  "  and  plant "  after  the  word  "  workshops " 
in  the  third  line  of  Article  5. 

Mr.  Louis  Renault,  without  entering  into  a  detailed  discussion  of  Article  5, 
and  of  the  technical  side  of  this  provision,  thinks  it  necessary  however  to  recall 
that  the  needs  of  naval  war  are  sometimes  very  different  from  those  of  war 
on  land. 

In  the  case  actually  under  discussion  it  is  very  evident  that  the  belligerent 
on  land  has  no  need  to  proceed  always  to  the  destruction  of  a  railroad  or  of  a 
depot  of  coal :  he  simply  takes  possession  of  it.  It  is  very  different  with  naval 
operations.  The  commander  of  a  naval  force  may  not  have  a  landing  corps  at 
his  command ;  also  it  may  be  necessary  for  him  to  make  a  hasty  withdrawal, 
and  it  would  be  necessary  for  him  to  destroy  before  his  departure  either  the 
railway  or  depot  of  coal  which  is  useful  to  the  enemy.  Indeed,  the  same  object 
is  pursued  on  land  as  on  sea — harm  to  the  enemy, — but  by  force  of  different 
circumstances,  it  is  necessary  to  have  recourse  to  different  means.  Because  a 
military  operation  does  not  occur  in  war  on  land,  it  does  not  logically  follow 
that  it  should  be  forbidden  in  naval  war. 

After  this  explanation,  the  President  moves  to  proceed  to  a  vote. 

His  Excellency  Count  Tornielli  begs  the  President  to  keep  a  record  of 
the  desire  expressed  by  certain  delegates  who  were  engaged  in  the  preparatory 
work,  who  desired  that  the  provisions  of  Articles  4  and  5  be  joined  by  the 
word  "  nevertheless." 

Captain  Behr  asks  if,  in  voting  upon  the  adoption  of  Article  5,  one  rejects 
implicitly  the  British  amendment. 

The  President  replies  that  to  vote  "  yes  "  signifies  a  demand  to  maintain 
the  text  in  the  form  of  the  proposition ;  therefore  those  who  vote  "  yea  "  vote 
against  the  British  proposition. 

His  Excellency  Sir  Ernest  Satow  thinks  that  it  would  not  be  very  regular 
to  have  two  successive  votes,  which  would  be  equivalent  to  voting  twice  against 
the  British  amendment. 

The  President  points  out  that  in  view  of  the  fact  that  it  is  not  a  question  of 

a  definitive  vote,  but  of  propositions  to  be  presented  to  the  plenary  meet- 

[549]  ing,  there  could  be  no  confusion  between  the  two  votes  which  are  only 

for  the  purpose  of  enlightening  the  assembly  upon  the  attitude  of  its 

members  towards  the  two  propositions. 

He  will  put  to  a  vote  Articles  4  and  5  with  the  addition  proposed  by  Rear 
Admiral  Siegel,  then  the  British  amendment. 

The  vote  is  taken  by  roll  call.    Article  4  receives  a  unanimous  vote ;  Article 
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5  is  adopted  by  21  votes  against  6.  There  is  one  abstention;  17  States  take  no 
part  in  the  vote. 

The  vote  upon  the  British  amendment  has  the  following  result:  23  nays 
and  6  yeas. 

The  President  then  reads  Article  6 *  of  the  joint  draft. 

His  Excellency  Vice  Admiral  Mehemed  Pasha  makes  the  following 
declaration : 

In  the  name  of  the  Ottoman  delegation  I  have  the  honor  to  propose  the 
following  amendment  to  Article  6  of  the  proposition  concerning  bombardment: 

The  commander  shall  not,  however,  have  recourse  to  such  a  measure 
if  it  is  proven  that  these  ports,  towns,  villages  and  dwellings  are  not  in  a 
position  to  furnish  the  provisions  or  other  supplies  necessary  for  the  imme- 
diate needs  of  a  naval  force  present. 

The  President  observes  that  there  is  no  inconsistency  between  the  provisions 
of  Article  6  and  the  proposal  of  the  Ottoman  delegation. 

Rear  Admiral  Sperry  proposes  to  substitute  the  first  paragraph  of  the  propo- 
sition of  the  United  States  of  America 2  for  Article  6  of  the  joint  draft.1 

Mr.  Georgios  Streit  observes  that  if  it  is  stated  in  the  minutes  that  the 
principles  relative  to  requisitions  in  war  on  land  are  applicable  to  naval  war, 
the  amendments  proposed  by  the  delegations  of  the  United  States  and  Turkey 
would  be  useless. 

His  Excellency  Count  Tornielli  points  out  that  the  interpolation  of  the 
words  "  and  in  proportion  to  the  local  resources,"  after  the  words  "  naval  force 
present,"  would  satisfy  the  just  desires  of  the  Ottoman  delegation. 

The  President  thinks  that  this  question  might  be  left  to  the  committee  of 
examination.  It  is  a  question  here  of  applying  as  far  as  possible  the  rules  con- 
cerning requisition  in  war  on  land  to  naval  war. 

His  Excellency  Mr.  A.  Beernaert  recalls  that  in  Article  52  of  the  Conven- 
tion of  1899,  where  requisitions  are  mentioned,  it  is  a  question  of  procuring  pro- 
visions and  supplies,  while  in  Article  6  the  restriction  is  not  so  clear.  It  will 
be  necessary  to  bring  the  two  articles  more  in  harmony. 

His  Excellency  Mr.  Nelidow  believes  that  there  are  many  points  which 
should  be  submitted  to  the  committee  of  examination ;  there  are  in  fact  points 
common  to  war  on  land  and  naval  war;  there  are  certain  others  which  it  would 
be  necessary  to  vote  upon.  In  such  manner  clearness  and  precision  may  be 
obtained. 

His  Excellency  Count  Tornielli  thinks  that  if  his  Excellency  Mr.  Beer- 
naert desires  to  formulate  an  addition  to  the  text  which  has  just  been  exam- 
ined, all  of  the  delegations  will  be  glad  to  take  it  under  consideration. 

The  President  shares  the  opinion  of  the  first  delegate  of  Belgium  that  it 
will  be  necessary  to  reach  an  agreement  relative  to  the  conditions  under  which 
contributions  may  be  levied;  this  question  will  be  settled  later. 

He  passes  to  Article  7  which  is  approved  without  discussion. 
[550]  The  proposition  of  the  Russian  delegation  relative  to  the  title  of  the 
draft  is  then  read  by  the  President  and  submitted  to  discussion. 

'  Annex  6. 
'  Annex  1. 
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Mr.  Louis  Renault  does  not  think  that  the  proposed  new  wording  should 
be  settled  by  the  commission  in  a  body.  This  question  should  devolve  upon  a 
more  restricted  committee.  In  his  opinion,  the  wording  of  the  joint  draft  is 
far  from  perfect;  for  example,  a  heading  should  be  placed  above  Article  4, 
which  lays  down  a  cardinal  principle.  He  recommends  to  the  committee  of 
examination  that  they  take  account  of  the  division  of  the  articles  as  proposed 
by  his  Excellency  Mr.  Tcharykow. 

The  President  then  proceeds  to  the  formation  of  the  committee  of  examina- 
tion; this  will  be  composed  of  the  Bureaus  of  the  Commission  and  subcommis- 
sion;  because  of  the  technical  character  of  the  questions  to  be  examined,  the 
naval  delegates  of  the  Powers  who  formulated  the  propositions  or  presented 
amendments  will  likewise  form  a  part  of  it. 

The  committee  of  examination  will  meet  next  Saturday  at  11  o'clock. 

The  meeting  is  adjourned  at  5 :30  o'clock 


THIRD  COMMISSION 
SECOND   SUBCOMMISSION 


[553] 

FIRST  MEETING 

JULY  2,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  is  opened  at  10:50  o'clock. 

The  proposition  of  the  German  delegation  concerning  the  amendments  to 
be  introduced  into  the  provisions  of  the  Convention  of  July  29,  1899,  etc. ;  *  the 
two  propositions  of  the  French  delegation  concerning  the  additions  to  be  made 
to  the  Convention  of  1899,  etc. ; 2  and  the  draft  of  the  Japanese  delegation  defin- 
ing the  rules  to  which  the  belligerent  vessels  would  be  subject  in  their  neutral 
waters s   have  been  printed  and  distributed  among  the  delegates. 

The  President  gives,  in  the  following  words,  a  historical  account  of  the 
Geneva  Conventions  and  of  their  adaptation  to  maritime  war: 

Gentlemen  :  The  history  of  the  Geneva  Convention  of  1864  is  no  longer  to  be 
made  and  the  excellence  of  the  principles  of  human  charity  and  generosity  which 
found  a  faithful  application  in  that  international  act  have  long  been  proclaimed. 
But  at  the  beginning  of  labors  intended  for  the  purpose  of  seeking  what  additions 
should  be  made  to  the  Convention  of  1899  for  the  adaptation  to  maritime  war 
of  the  principles  of  the  Convention  of  1864,  some  remarks  will  not  be  at  all 
superfluous. 

The  history  of  the  Geneva  Convention  of  1864  is  before  us  to  teach  us  once 
more  that  nowadays  when  a  current  of  ideas  compels  the  public  authorities  to 
take  notice  of  it  by  starting  a  movement  in  public  opinion,  the  triumph  of  these 
ideas  is  forever  assured.  Their  full  and  complete  application  in  the  various 
countries  then  becomes  but  a  question  of  time. 

The  principles  which  the  first  Geneva  Conference  succeeded  in  formulating 
in  the  International  Act  of  1864  are  as  old  as  humanity  itself.  Their  develop- 
ment is  contemporaneous  with  civilization.  For  a  long  time  their  germ  had 
been  deposited  in  books,  laws,  and  even  certain  treaties,  when,  after  a  great 
war,  public  conscience,  with  a  sudden  impulse,  imperiously  demanded  the  pro- 
tection of  the  victims  of  continental  struggles.  The  Society  of  Public  Utility 
of  Geneva  led  the  movement.  Its  appeal  was  heard;  but  on  August  22,  1864, 
when  the  Convention  was  to  be  signed,  there  met  only  eleven  nations, 
[554]  four  of  which  belonged  to  the  German  Confederation.  In  June,  1906, 
the  number  of  adhesions  was  49,  and  it  was  possible  to  say  that  this 
agreement  might  almost  be  considered  as  a  law  of  universal  application. 

From  this  first  statement  of  facts  we  may  draw  a  happy  presage  and 
great  encouragement  for  the  work  to  which  we  are  now  devoting  our  energy. 

1  Annex  39. 

1  Annexes  41  and  42. 

*  Annex  46. 
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It  was  likewise  after  a  bloody  sea  struggle  that  the  duty  of  extending  the 
principles  of  the  Geneva  Convention  to  the  victims  of  maritime  hostilities  found 
its  first  confirmation.  This  duty  had  been  proclaimed  by  the  International  Con- 
ference of  the  Committees  of  the  Red  Cross  held  in  1867.  Italy  then  urged  the 
Swiss  Federal  Government  to  present  the  question  to  the  nations  signatory  to 
the  Geneva  Convention.  On  October  3,  1868,  a  diplomatic  conference  took  up 
the  program  of  adapting  to  the  navy  the  rules  established  by  the  Geneva  Con- 
vention of  1864.  At  that  time  were  elaborated  those  additional  articles  of  1868 
which  continued  as  a  draft  but  which  were  adopted  by  the  belligerents  of  1870 
as  a  modus  vivendi. 

It  has  been  said  that  the  work  of  extension  and  assimilation  performed  in 
1868  has  satisfied  the  requirements  of  symmetry,  since  hospital  ships  had  been 
assimilated  to  land  hospitals,  the  vessels  intended  to  gather  up  the  wounded 
and  shipwrecked  has  been  assimilated  to  flying  ambulances,  and  neutral  or  hostile 
vessels  had  been  assimilated  to  the  houses  in  which  the  wounded  are  taken  but 
that  maritime  practice  has  not  taken  it  into  account.  I  incline  to  think  there  is 
some  truth  in  this  opinion,  for  it  is  not  the  only  case  in  which  the  efforts  of 
modern  diplomacy  have  been  held  in  check  by  this  practice.  I  do  not  think  that 
I  will  be  prejudging  your  decisions  if  I  point  out  to  you  that  it  was  also  said 
that  the  sterility  of  the  work  of  1868  was  due  above  all  to  the  fact  that  the 
adaptation  of  the  rules  of  the  Geneva  Convention  to  maritime  war  will  always 
be  very  difficult  as  long  as  we  allow  to  exist  between  this  war  and  land  war 
the  fundamental  difference  according  to  which  the  rule  in  land  warfare  is  that 
private  property  shall  be  respected,  while  in  maritime  warfare  capture,  seizure 
and  confiscation  are  the  rule  in  regard  to  all  private  hostile  property  under  a 
hostile  flag.  The  assimilation  placed  at  the  basis  of  the  additional  articles  by 
the  conference  of  1868  attacked  the  rule  of  seizability  of  hostile  property.  In 
spite  of  the  reservations  which  it  had  been  sought  to  introduce  therein,  these 
arrangements  remained  a  dead  letter  up  to  the  very  time  when  the  First  Hague 
Conference  partially  revived  them.  If  the  discovery  of  the  connection  existing 
between  the  two  questions,  both  of  which  are  now  laid  before  the  present 
World  Conference,  could  result  in  bringing  out  the  fact  that,  in  declaring  that 
the  private  property  of  the  belligerents  at  sea  shall  be  respected,  not  only  a 
principle  of  justice  is  pursued  but  also  a  highly  humane  purpose,  this  remark 
would  perhaps  not  be  without  utility. 

In  his  remarkable  report  to  the  First  Hague  Conference  our  illustrious 
colleague  Mr.  Louis  Renault,  reporter  of  the  subcommission,  was  able  to  say 
that  the  draft  of  the  Convention  for  the  adaptation  to  maritime  warfare  of  the 
principles  of  the  Geneva  Convention  reconciled  the  interests  involved  and  satis- 
fied the  wishes  so  long  expressed  that  maritime  war  might  no  longer  be 
deprived  of  the  humane  and  charitable  element  which  had  been  injected  into 
war  on  land  for  thirty-five  years.  But,  while  it  accepted  this  draft,  the  Confer- 
ence of  1899  expressed  the  wish  that  a  special  conference  might  soon  be  called 
for  the  purpose  of  revising  the  stipulations  of  1864.  It  was  not  until  July  6, 
1906,  that  the  thirty-three  articles  of  which  the  revised  Convention  is  composed 
were  approved  in  full  and  signed  by  the  representatives  of  all  the  nations 
assembled  at  Geneva. 

[555]  The  program  of  our  present  conference,  contained  in  the  Russian  circular 
of  April,  1906,  was  prepared  and  communicated  to  the  Powers  prior  to 

the  conclusion  of  the  act  of  revision  of  the  Convention  of  1864.     It  had  there- 
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fore  been  unable  to  take  into  account  the  new  Geneva  Convention  applicable  to 
land  warfare.  Should  we  nevertheless  consider  ourselves  as  being  intrusted 
with  the  mission  of  seeking  the  adaptation  to  maritime  war  not  only  of  the 
principles  of  the  Geneva  Convention  of  1864,  but  also  of  the  rules  inserted  into 
the  revised  Convention  of  1906?  The  latter  was  signed  by  thirty-four  nations, 
only  eleven  of  which  had  deposited  the  ratifications  thereof  up  to  the  very  last 
days. 

The  question,  whether  we  are  called  upon  to  adapt  to  war  at  sea  the  rules 
established  at  Geneva  in  July,  1906,  does  not  seem  to  be  up  as  regards  the 
nations  which  ratified  them.  But  is  it  the  same  as  regards  the  others?  It  will 
be  for  their  eminent  representatives  to  decide.  Your  President  confines  him- 
self to  stating  that  at  present  eleven  Governments  are  obliged  to  follow  the  rules 
established  in  the  revised  Convention  of  1906,  whereas  as  regards  all  the  other 
signatories  of  this  international  act  the  stipulations  of  1864  continue  to  be  alone 
applicable  to  land  warfare. 

The  subcommission  over  which  I  have  the  honor  to  preside  will,  if  no 
observation  is  made  in  the  form  of  a  preliminary  proposition,  have  to  take  up  at 
once  for  examination  the  amendments  to  the  provisions  of  the  convention  of 
July  29,  1899,  presented  by  the  German  delegation,  together  with  the  French 
amendments  which  have  just  been  distributed. 

The  German  Empire  is  one  of  the  Powers  which  ratified  the  revised  con- 
vention which  was  signed  on  July  6  of  last  year  at  Geneva.  Its  delegation  to  The 
Hague  took  into  consideration  the  adaptation  of  the  provisions  of  1906  to 
maritime  war. 

I  think  that  my  colleagues  will  approve  my  thanking  here  the  delegates  from 
Germany  for  the  fine  order  in  which  their  proposition  is  presented  to  us.  Per- 
haps we  shall  not  yet  take  the  decisive  step  in  the  complete  assimilation  of  mari- 
time to  land  warfare  as  regards  the  assistance  and  relief  to  be  afforded  to  the 
men  who  are  placed  hors  de  combat;  but  the  study  which  we  have  before  us  will 
greatly  facilitate  for  us  the  work  which  the  program  of  the  Conference  of  1907 
invites  us  to  perform  along  this  line. 

I  consequently  propose  to  you  to  take  the  German  proposition,  as  presented 
to  us,  as  the  basis  of  our  work  of  to-day,  and  I  shall  begin  to  read  it  as  soon 
as  the  delegates  who  have  asked  the  floor  in  the  general  discussion  have  ex- 
pressed their  observations  to  us. 

The  President  grants  the  floor  to  Rear  Admiral  Siegel. 

Rear  Admiral  Siegel  states  as  follows  the  origin  and  scope  of  this  draft : 

The  amendments  to  the  provisions  of  the  Convention  of  July  29,  1899,  for 
the  adaptation  to  maritime  warfare  of  the  principles  of  the  Geneva  Convention 
of  August  22,  1864,  are  based  on  the  desire  to  apply  and  adapt  to  war  at  sea, 
as  far  as  may  be  necessary,  the  regulations  of  the  Convention  for  the  ameliora- 
tion of  the  condition  of  the  sick  and  wounded  of  July  6,  1906,  recently  ratified. 

They  are  in  general  presented  in  the  form  of  additions  to  the  text  of  the 
Convention  of  1899,  notably  as  regards"  Articles  5,  5a,  5b,  5c,  5d,  5e;  6,  7,  8; 
10a,  10b;  11a,  11&,  and  lie  of  our  proposition;  which  additions  correspond  to 
certain  provisions  adopted  with  regard  to  war  on  land  and  which  it  seems  to  us 
might  be  usefully  applied  to  maritime  war. 

The  text  itself  of  the  Convention  of  1899,  the  wording  of  which  is  remark- 
ably clear,   remains   intact   with   the   exception   of    some    slight    modifications. 
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[556]  As  regards  Article  3,  we  propose  to  supplant  the  words  "if  the  neutral 
Power,  etc.,  .   .   ."  up  to  the  end  of  paragraph,  by  the  paragraph  printed 
alongside  in  red :  "  on  condition  that  they  are,  etc.  ..." 

We  have  thought  that  it  would  be  well  to  adopt  for  neutral  hospital  ships 
the  provision  which  applies  to  neutral  ambulances  in  land  warfare,  that  is,  the 
obligation  to  place  themselves  under  the  supervision  of  one  of  the  belligerents  in 
order  to  avoid  the  difficulties  which  might  arise  from  an  absolute  freedom  of 
movement. 

Article  5a  is  merely  the  logical  consequence  of  the  proposed  modification 
in  Article  3.  If  it  is  recognized  that  neutral  hospital  ships  must  be  placed 
under  the  supervision  of  one  of  the  belligerents,  these  vessels  must  be  identified 
by  an  external  mark.  There  is  no  better  method  of  identification  than  that  of 
flying  the  belligerent's  flag  together  with  that  of  the  Red  Cross. 

Article  6  modified  by  the  amendments  printed  in  red  is  merely  an  extension 
of  Article  9,  which  seems  to  belong  to  the  present  Article  6. 

Articles  7  and  8  receive  only  insignificant  modifications. 

As  regards  the  modification  proposed  to  Article  9,  it  is  there  a  question  of 
principle.  According  to  the  present  Article  10,  the  neutral  State  is  in  all  cases 
obliged  to  keep  the  men  landed  in  one  of  its  ports  unless  there  be  an  arrange- 
ment to  the  contrary  with  the  belligerent  States,  whereas  in  accordance  with 
the  addition  which  we  propose  to  Article  9,  the  neutral  nation  could  not  keep  the 
sailors  or  soldiers  without  the  consent  of  the  other  belligerent.  To  sum  up,  the 
text  of  the  present  Article  10  might  be  maintained  or  else  replaced  by  the  addi- 
tion proposed  to  Article  9;  finally,  we  propose  to  maintain  Article  10,  and  we 
join  fully  in  the  proposition  of  the  French  delegation. 

Such  are  the  modifications  which  we  have  the  honor  to  submit  to  the  exami- 
nation of  the  subcommission. 

His  Excellency  Turkhan  Pasha  asks  permission  to  read  a  declaration  in 
the  name  of  the  Ottoman  delegation: 

On  the  occasion  of  the  exchange  of  views  which  is  to  take  place  for  the 
purpose  of  seeking  the  means  suitable  for  the  extension  and  completion  of  the 
decisions  already  reached  at  the  First  Conference  in  regard  to  the  adaptation 
to  maritime  war  of  the  principles  of  the  Geneva  Convention  of  1864,  the  Otto- 
man delegation  deems  it  its  duty  to  make  the  following  declaration : 

As  is  known,  the  Imperial  Ottoman  Government  gave  its  adhesion  to  the 
principles  of  the  Geneva  Convention  throughout  their  whole  extent,  but  at  the 
same  time  it  formulated  the  reserves  which  have  been  reiterated  since  in  regard 
to  the  flag  of  the  Red  Cross,  which  has  been  chosen  by  the  Conference  of  1864 
as  the  distinctive  sign  of  military  hospitals  and  ambulances. 

Although  recognizing  in  the  most  complete  manner  the  inviolability  of  for- 
eign hospitals  and  ambulances  covered  with  this  flag,  and  although  the  com- 
manders of  the  Ottoman  army  corps,  in  the  orders  of  the  day  transmitted  to  their 
troops,  always  enjoined  upon  the  latter  to  take  every  care  that  the  inviolability 
of  the  medical  personnel  and  buildings  placed  under  the  Red  Cross  flag  should 
be  rigorously  respected,  the  Imperial  Government  has  been  unable,  owing  to 
certain  particular  considerations,  to  itself  adopt  it.  Being  obliged,  therefore,  to 
find  another  distinctive  sign  for  its  military  hospitals  and  ambulances  and  for 
its  medical  personnel,  it  chose  for  this  purpose  the  Red  Crescent  on  a  white 
background,  which  it  has  used  since  1873,  and  it  brought  this  measure  to  the 
knowledge  of  the  signatories  of  the  Geneva  Convention. 

As  the  only  purpose  of  the  adoption  of  a  distinctive  sign  is  to  enable  the 
belligerents  to  easily  distinguish  hospitals,  ambulances,  and  other  similar 
[557]   establishments  placed  under  the  rule  of  inviolability,  the  Imperial  Otto- 
man Government  considers  that  the  nations  assembled  in  this  Conference 
cannot  refuse  to  recognize  the    inviolability  of  the  Red  Crescent,  on  the  same 
ground  that  it  itself  recognizes  the  inviolability  of  the  Red  Cross. 
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In  view  of  the  foregoing,  the  Ottoman  delegation  requests  the  Conference 
to  kindly  agree  to  the  insertion,  in  the  Convention  to  be  prepared,  of  a  special 
clause  recognizing  the  Red  Crescent  as  the  distinctive  sign  of  inviolability  of 
the  hospital   ships  of  the  Ottoman  Empire. 

The  President  states  that  the  Ottoman  declaration  seems  to  relate  to  Article 
5,  and  that  therefore  the  Turkish  delegation  might  formulate  its  proposition  at  the 
time  Article  5  is  taken  up  for  discussion. 

The  President  thereupon  proposes,  as  a  method  of  working,  that  the  Con- 
vention of  1899  x  be  read,  as  also  the  amendments  proposed  by  the  German  dele- 
gation,2 it  being  well  understood  that  the  articles  to  which  no  amendments  are 
proposed  shall  be  considered  as  being  preserved: 

Article  1 :  No  modification. 

Article  2 :  No  modification. 

Article  3 :  Amendment  presented  by  the  German  delegation. 

The  President  recalls  the  explanations  offered  on  the  subject  by  Rear 
Admiral  Siegel  and  asks  whether  the  subcommission  accepts  this  amendment  or 
whether  anyone  has  any  observations  to  make. 

Mr.  Louis  Renault  (reporter)  declares  that  this  amendment  is  of  great  im- 
portance and  that  there  is  a  difference  of  opinion  between  the  French  and  German 
delegations  on  this  point.  With  this  reservation,  he  approves  the  German  project 
and  joins  in  the  thanks  expressed  by  the  President  in  this  regard.  Mr.  Louis 
Renault  wishes  to  explain  the  status  of  the  question  and  the  reasons  for  the 
difference  of  opinion  which  he  has  pointed  out.  It  is  a  question  here  of  neutral 
hospital  ships  belonging  to  private  individuals;  he  recalls  the  fact  that  in  1899 
a  certain  hesitation  arose  on  this  subject,  the  question  having  been  asked  at  that 
time  whether  the  ships  in  question  ought  to  preserve  the  autonomy  of  the  flag 
or  whether  they  ought  on  the  contrary  to  enter  the  service  of  one  of  the  belliger- 
ents and  be  placed  under  its  direct  supervision.  It  was  agreed  to  decide  the  ques- 
tion in  the  negative  for  the  reason  that  the  supervisory  measures  provided  by  the 
Convention  with  respect  to  hospital  ships  of  whatever  nature  were  sufficient. 
These  measures  relate,  of  course,  to  all  vessels,  whether  they  belong  to  the 
Government  or  to  private  individuals,  to  neutral  nations  or  belligerents.  It  was 
considered  that  these  measures  were  calculated  to  safeguard  the  interests  of  the 
belligerents. 

At  Geneva,  in  1906,  it  was  necessary  to  settle  a  similar  question  with  regard 
to  land  warfare,  namely,  as  to  what  national  flag  ought  to  be  hoisted  by  neutral 
ambulances.  It  was  impossible  to  refer  to  the  Convention  of  1864,  which  pre- 
scribed that  the  national  flag  should  accompany  the  flag  of  the  Red  Cross,  for 
that  Convention  did  not  relate  to  neutral  ambulances,  but  solely  to  those  belonging 
to  the  belligerents. 

It  must  be  remembered  that  in  land  warfare  neutral  ambulances  act  on 
ground  occupied  by  the  belligerents  and  necessarily  within  the  lines  of  one  of  them. 
This  is  a  capital  consideration  which  triumphed  in  1906  and  which  led  to  placing 
neutral  ambulances  under  the  direct  supervision  of  one  of  the  belligerents. 

It  was  thought  that,  by  analogy,  it  would  be  possible  to  adapt  to  neutral  hos- 
pital ships  the  solution  which  prevailed  in  1906  with  regard  to  neutral  ambulances. 

But  it  is  important  to  observe  that  this  analogy  is  somewhat  deceptive. 

1  Annex  38. 
'  Annex  39. 


562  THIRD  COMMISSION:  SECOND  SUBCOMMISSION 

[558]  The  situations  are  not  identical,  but  on  the  contrary  there  is  a  great  differ- 
ence between  hospital  ships  and  neutral  ambulances.  The  latter  have  no 
independence ;  the  belligerents  exercise  an  absolute  power  over  them,  whereas  a 
hospital  ship  operates  in  the  open  sea  without  any  of  the  belligerents  being 
allowed  to  exercise  an  absolute  authority  over  it. 

It  must  be  remarked,  moreover,  that  a  neutral  hospital  ship  does  not  neces- 
sarily place  itself  in  the  service  of  one  of  the  belligerents. 

For  instance :  Following  a  great  naval  operation,  a  hospital  ship  proceeds 
from  a  neighboring  port  to  the  scene  of  hostilities  and  there  gathers  up  the 
wounded  of  the  two  parties. 

By  reason  of  these  circumstances,  peculiar  to  maritime  war,  it  will  be  under- 
stood why  the  maintenance  of  the  autonomy  of  hospital  ships  is  justified.  It  is 
for  these  reasons  that  the  speaker  proposes  to  reject  the  German  modification  of 
Article  3,  the  consequence  of  which  would  be,  as  was  explained  by  Rear  Admiral 
Siegel,  to  abolish  the  final  paragraph  of  Article  5. 

Rear  Admiral  Siegel  justifies  the  proposed  modification  on  grounds  of  a 
military  nature.  There  are  drawbacks  about  allowing  neutral  hospital  ships  to 
move  about  freely  within  the  radius  of  action  of  the  operations.  They  may  impede 
the  movements  of  the  naval  forces  and  expose  themselves  to  danger.  As  regards 
the  question  of  strict  neutrality,  by  placing  these  vessels  under  the  supervision  of 
one  of  the  belligerents  they  are  exempted  from  any  suspicion  of  an  unfriendly 
act  and  all  difficulties  of  this  character  are  thus  removed. 

Mr.  Louis  Renault  declares  that  he  is  not  competent  to  speak  in  this  con- 
nection, but  he  observes  that  the  committee  of  1899,  in  which  he  alone  represented 
the  civilian  element,  had  decided  in  favor  of  the  maintenance  of  the  autonomy 
of  neutral  hospital  shins. 

The  President  thinks  that  in  view  of  the  difference  of  opinion  which  has 
just  been  manifested  it  appears  preferable  to  leave  the  question  open;  it  will  no 
doubt  be  easier  to  reach  a  solution  by  allowing  the  delegates  to  make  a  previous 
unofficial  examination  of  the  matter,  the  results  of  which  they  may  make  known 
at  a  subsequent  meeting.     Article  3  is  consequently  reserved. 

The  President  thereupon  reads  Article  4,  to  which  no  modifications  are 
proposed;  then  he  reads  Article  5,  and  Article  5a  (new  text),1  the  examination 
of  which  ought  to  be  reserved  owing  to  their  connection  with  the  modifications 
proposed  for  Article  3.  He  states  that  it  is  in  regard  to  Article  5  that  the  Otto- 
man delegate  might  deposit  his  proposition,  which  would  be  printed  and 
distributed. 

His  Excellency  Baron  Marschall  von  Bieberstein  presents  some  observa- 
tions regarding  the  declaration  previously  made  by  the  first  delegate  from 
Turkey  and  according  to  which  the  Ottoman  Government,  while  pointing  out  the 
necessity  of  using  the  Red  Crescent  on  its  hospital  ships,  declares  that  it  will 
continue  to  respect  the  Red  Cross  flag.  His  Excellency  Baron  Marschall  von 
Bieberstein  is  convinced  that  by  reason  of  the  aforementioned  declaration  of  his 
Excellency  Turkhan  Pasha,  the  German  Government  will  find  no  obstacle  in 
the  way  of  recognizing  and,  if  necessary,  of  protecting  the  hospital  flag  of  the 
Ottoman  Government  the  same  as  that  of  the  Red  Cross. 

But  he  remarks  that  at  the  end  of  his  declaration  the  first  Ottoman  delegate 
reserved  the  right  to  propose  the  insertion  of  an  article  relating  to  the  right  on 

'  Annex  39. 
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the  part  of  the  Ottoman  Government  to  choose  and  use  a  special  flag.  By  reason 
of  the  difficulties  which  would  attend  the  necessary  modification  of  the  previous 
conventions,  he  requests  the  first  delegate  from  Turkey  not  to  act  on  his  request 
for    the     insertion    of     a    special    article     and     to    confine    himself     to     his 

declaration. 
[559]  His  Excellency  Turkhan  Pasha  explains  that  he  simply  desires  to  secure 
reciprocity,  and  that  he  expects  from  the  Conference  a  solution  calculated 
to  satisfy  his  Government. 

The  President  takes  note  of  the  declaration  of  the  Ottoman  delegation. 

His  Excellency  Samad  Khan  Momtas-es-Saltaneh  makes  the  following 
declaration  of  the  Persian  delegation: 

I  also  think,  as  his  Excellency  the  first  delegate  from  Germany  just  said, 
that  there  is  no  reason  for  the  Conference  to  modify  the  previous  Conventions; 
but  in  this  connection  I  deem  it  useful  to  recall  the  fact  that  Persia,  finding 
herself  in  the  same  circumstances  explained  by  his  Excellency  the  first  delegate 
from  Turkey  in  his  declaration  (which  is  backed  by  his  Excellency  Baron 
Marschall),  had  to  make  reservations  regarding  Article  18  when  she  signed 
the  Geneva  Convention  of  1906. 

As  I  had  the  honor  to  explain  last  year,  as  delegate  from  my  country  to  the 
Conference  for  the  revision  of  the  Geneva  Convention,  the  difficulties  in  the  way 
of  using  the  Red  Cross  as  the  distinctive  sign  for  hospital  ships  do  not  arise  from 
the  religious  idea  of  the  cross,  which  is  venerated  itself,  but  from  historical 
considerations.  It  is  in  order  to  insure  efficient  protection  to  these  ships,  which  is 
the  main  object  we  are  all  pursuing  here,  that  it  is  proper,  as  his  Excellency 
Baron  Marschall  has  just  demonstrated  so  well,  to  be  as  liberal  in  regard  to  the 
use  by  Persia  of  the  Lion  and  the  Red  Sun  on  a  white  background  on  her  hospital 
ships,  as  in  regard  to  the  use  of  the  Red  Crescent  by  Turkey. 

His  Excellency  Mr.  Carlin  deems  it  his  duty,  on  behalf  of  the  Swiss  dele- 
gation, to  make  a  remark  and  a  reservation  in  regard  to  the  declarations  which 
have  just  been  made.  He  remarks  that  in  accordance  with  the  precise  terms  of 
Article  18  of  the  Geneva  Convention  of  July  6,  1906,  no  religious  significance  is 
attached  to  the  emblem  of  the  Red  Cross,  this  having  been  unanimously  decided 
at  the  last  Geneva  Conference  and  also  recognized  by  China  in  the  communication 
made  by  her  delegation  at  the  plenary  session  of  the  Third  Commission  on 
June  24. 

His  Excellency  Mr.  Carlin  reads  Article  18  of  said  Convention,  worded 
thus: 

Out  of  respect  to  Switzerland  the  heraldic  emblem  of  the  Red  Cross 
on  a  white  ground,  formed  by  the  reversal  of  the  federal  colors,  lis 
continued  as  the  emblem  and  distinctive  sign  of  the  sanitary  service  of 
armies. 

He  adds  that  it  is  evident  that  the  declarations  of  the  Turkish  and  Persian 
delegations  can  relate  only  to  maritime  war  and  can  not  in  any  wise  affect  the 
Conventions  of  1864  and  1906.  But  he  says  that  it  is  nevertheless  true  that  it  is  a 
question  here  solely  of  the  adaptation  of  the  principles  of  these  Conventions  to 
maritime  warfare  and  that  one  of  those  principles — unanimously  admitted,  with 
the  exception  of  Persia,  by  the  Conference  of  190f3 — is  the  adoption  of  the 
Red  Cross  as  the  sole  sign. 
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Having  made  these  remarks,  and  in  view  of  the  effect  which  these  declara- 
tions might  have  on  the  Conventions  of  1864  and  1906,  his  Excellency  Mr. 
Carlin  must  formally  reserve  the  right  to  define  the  attitude  of  his  Government 
still  more  precisely  when  Articles  5  and  5a  of  the  German  proposition  come  up 
for  final  discussion  and  when  he  has  received  further  instructions  from  the 
Federal  Council. 

His  Excellency  Samad  Khan  Momtas-es-Saltaneh  observes  that  he  was 
permitted  to  sign  the  Geneva  Convention  of  1906  in  spite  of  the  reservations  which 
he  made  in  regard  to  Article  18,  and  that  there  is  therefore  no  necessity  of 

reverting  to  this  question. 
[560]   The  President  expresses  the  opinion  that  this  discussion  may  be  usefully 
resumed  at  the  time  of  examination  of  the  Ottoman  proposition  if  it  is 
presented,  or  in  connection  with  Article  5.    He  thereupon  reads  Article  5b  (new),1 
which  ought  to  be  reserved  owing  to  its  connection  with  Articles  3  and  5. 

He  then  reads  Article  5c  (new). 

Rear  Admiral  Siegel  thinks  he  ought  to  explain,  in  order  to  prevent  any 
misunderstanding,  that  the  first  part  of  this  article  does  not  relate  to  the  case 
in  which  there  is  a  combat  between  two  vessels.  The  infirmary  is  a  part  of  the 
vessel  and  cannot  be  particularly  respected  or  protected  against  the  risk  run 
by  the  vessel  itself.  It  is  a  question  only  of  the  case  in  which  a  vessel  falls 
into  the  hands  of  the  enemy  by  surprise. 

His  Excellency  Sir  Ernest  Satow  infers  from  this  explanation  that  there 
would  be  advantage  in  giving  this  provision  a  rewording  in  order  to  elucidate  its 
meaning. 

Mr.  Louis  Renault  shares  this  opinion. 

His  Excellency  Mr.  A.  Beernaert  proposes  that  the  new  draft  be  drawn  up 
by  Rear  Admiral  Siegel,  who  agrees  to  do  it. 

The  President  states  that  the  examination  of  the  new  text  will  take  place 
at  a  subsequent  meeting.    He  thereupon  reads  Article  5d  (new).2 

His  Excellency  Sir  Ernest  Satow  observes  that  the  words  "and  sick  wards 
of  vessels"  appear  to  have  been  inserted  by  way  of  analogy  with  Article  7 
of  the  Convention  of  1906.  He  proposes  that  these  words  be  omitted  as  being 
useless,  for  it  cannot  be  imagined  that  the  nurses  or  other  persons  employed  in 
the  infirmaries  of  the  vessels  can  commit  acts  injurious  to  the  enemy. 

Rear  Admiral  Siegel  sees  no  objection  to  making  this  omission. 

The  President  consequently  reads  Article  5d  as  modified,  and  adds  that  as 
there  is  no  opposition  this  article  will  not  come  up  again  for  discussion.  He  then 
passes  on  to  article  5e. 

Mr.  Louis  Renault  observes  that  the  new  provision  which  has  just  been 
read  seems  to  be  for  the  purpose  of  reproducing  the  provisions  of  the  Convention 
of  1906,  he  admits  the  spirit  of  the  new  proposition,  but  he  thinks  it  goes  too  much 
into  details  which  hardly  apply  to  the  operations  of  maritime  war.  It  would  be 
preferable  in  his  opinion  to  condense  the  provisions  of  Article  5e  into  a  more 
general  formula,  and  he  believes  it  will  be  easy  to  reach  an  understanding  in  this 
regard  with  the  authors  of  the  proposition. 

Rear  Admiral  Siegel  declares  that  he  willingly  agrees  that  a  rewording 
shall  be  made. 
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The  President  consequently  reserves  this  article,  which  will  be  submitted 
to  a  new  examination.  He  thereupon  reads  Article  6  of  the  Convention  of  1899 1 
and  then  Article  6  as  modified  by  the  German  proposition.2 

He  observes  that  paragraph  2  of  the  German  proposition  might  constitute  a 
special  article. 

Mr.  Louis  Renault  thinks  that  this  provision  might  normally  be  embodied 
in  Article  9. 

A  discussion  then  follows  regarding  the  exact  content  of  Article  6  as 
amended  by  the  German  proposition;  it  is  recognized  that  the  new  article 
[561]  ought  to  be  composed  of  Article  6  of  the  Convention  of  1899  interpolated 
between  paragraphs  1  and  2  of  Article  6  of  the  German  draft. 

Mr.  Max  Huber  asks  for  some  explanations  in  regard  to  the  new  wording 
of  Article  6,  which  appears  to  be  based  on  Article  5  of  the  Geneva  Convention 
of  1906.  He  asks  whether  the  wording  in  question  is  for  the  purpose  of  enlarg- 
ing the  sense  of  the  said  Article  5.  Is  it  a  question  of  a  right  or  a  privilege 
(option)  on  the  part  of  the  belligerents? 

After  an  exchange  of  views  and  with  the  consent  of  Rear  Admiral  Siegel, 
the  President  explains  that  any  idea  of  a  right  of  requisition  should  be  discarded. 

His  Excellency  Mr.  A.  Beernaert  insists  that  Article  6  shall  be  subjected 
to  a  careful  revision;  he  takes  the  liberty  to  point  out  the  obscurity  of  the  first 
paragraph ;  can  the  special  protection  and  immunities  which  it  mentions  depend  on 
the  will  of  the  belligerents?  This  would  appear  to  be  inadmissible.  It  must  be 
remembered  that  this  is  only  a  first  reading. 

His  Excellency  Mr.  van  den  Heuvel  makes  some  observations  in  regard  to 
the  apparently  restrictive  nature  of  the  respective  provisions  of  the 
paragraphs  of  the  German  proposition.  It  would  not  be  right,  for 
instance,  to  exclude  from  the  benefit  of  special  protection  and  immunities  the 
hospital  ships  which  spontaneously  offer  their  assistance  to  the  sick  and  wounded. 

Rear  Admiral  Siegel  explains  that  it  is  understood  that  these  advantages 
shall  accrue  to  both  categories  and  he  admits  the  utility  of  a  rewording. 

His  Excellency  Sir  Ernest  Satow  asks  whether  the  special  protection  and 
immunities  are,  according  to  the  idea  of  the  authors  of  the  proposition,  to  be 
granted  by  both  belligerents  or  only  by  the  interested  one. 

Rear  Admiral  Siegel  answers  that  it  is  a  question  of  immunities  to  be 
granted  by  the  adversary. 

His  Excellency  Mr.  Leon  Bourgeois  observes  to  him  that  this  discussion 
appears  to  be  due  to  a  slight  misunderstanding.  There  can  be  no  doubt  but  that, 
whatever  be  the  circumstances  under  which  the  hospital  ships  have  been  assigned 
to  their  mission,  general  rules  ought  to  establish  the  immunities  which  they  are 
to  enjoy.  These  immunities  ought  not  to  depend  on  the  will  of  the  belligerents, 
and  it  is  for  the  Convention  whose  provisions  are  now  under  discussion  to 
determine  them. 

Rear  Admiral  Siegel  acquiesces  in  this  view. 

Mr.  Louis  Renault  says  that  the  wording  of  Article  6  (new)  was  certainly 
inspired  by  the  corresponding  article  of  the  Geneva  Convention,  which  mentions 
appealing  to  the  charitable  zeal  of  the  inhabitants.  Now  this  peculiar  situation  of 
land  warfare  has  no  exact  equivalent  in  naval  war. 
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The  President  consequently  declares  that  the  examination  of  Article  6 
(new)  is  reserved. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  remarks  that  paragraph  3  of 
this  article  does  not  appear  to  him  either  easy  to  apply  or  very  humane  and  he 
consequently  proposes  its  omission  on  behalf  of  the  Netherland  delegation. 
Besides,  he  proposes  some  additions.1 

Mr.  Louis  Renault  declares  that  while  he  does  not  wish  to  go  into  a  thorough 
discussion  of  the  proposition  of  the  delegate  from  the  Netherlands  regarding  the 
third  paragraph  of  Article  6,  he  deems  it  his  duty  to  observe  that  the  effect 
thereof  is  to  raise  a  very  big  question.    It  is  not  only  Article  6  (final  part)  that 

is  involved,  but  also  all  of  Article  9. 
[562]   The  President  observes  in  this  connection  that  it  was  in  the  same  spirit 
that  he  had  suggested  that  paragraph  2  of  the  proposed  amendment  should 
constitute  the  subject-matter  of  a  special  article.  He  repeats  that  Article  6  will  be 
reserved  and  asks  whether  it  is  proper  to  pass  on  to  Article  7. 

His  Excellency  Sir  Ernest  Satow  declares  that  at  the  time  of  the  debates  in 
the  Conference  of  1899  the  British  Government  did  not  think  that  it  could  accept 
a  proposition  similar  to  that  contained  in  the  third  paragraph  of  Article  6  of  the 
German  draft,  and  that,  without  further  instructions  from  the  Government,  the 
British  delegation  could  not  adopt  this  paragraph. 

The  President  observes  that  by  reason  of  the  lateness  of  the  hour  it  would 
perhaps  be  well  to  postpone  the  further  reading  of  the  proposition  until  a  subse- 
quent meeting. 

His  Excellency  Mr.  A.  Beernaert  asks  some  additional  explanations  in 
regard  to  Article  3  of  the  German  proposition:  Does  a  hospital  ship  necessarily 
become  belligerent? 

Rear  Admiral  Siegel  states  that  in  his  opinion  the  ship  in  question  remains 
neutral,  but  is  placed  in  the  service  of  the  belligerent  during  the  action. 

The  President  asks  the  opinion  of  the  subcommission  in  regard  to  the  order 
of  the  day  of  the  next  meeting.  Should  the  discussion  of  the  reserved  articles  be 
begun  at  once  or  not  until  an  understanding  has  been  reached?  In  the  latter  case 
the  reading  of  the  articles  of  the  Convention  of  1899  might  be  continued. 

His  Excellency  Mr.  Leon  Bourgeois  expresses  the  opinion  that  it  would 
be  desirable  to  continue  this  reading.  The  discussion  to  which  it  gave  rise  in 
regard  to  the  first  articles  has  already  furnished  useful  elucidations  regarding 
different  views,  and  it  will  certainly  be  the  same  with  the  following  articles. 

The  President  declares  the  meeting  adjourned  at  2 :  30  o'clock. 
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His  Excellency  Count  Tornielli  in  the  Chair. 

The  meeting  is  opened  at  10:30  o'clock. 

Annexes  47,  44,  and  48  have  been  printed  and  distributed  among  the  delegates. 

The  President,  upon  opening  the  meeting,  makes  the  following  communica- 
tion regarding  the  minutes  of  the  meeting  of  July  2: 

Gentlemen  :  You  have  had  an  opportunity  to  examine  the  proofs  of  the 
minutes  which  were  distributed  several  days  ago.  I  think  therefore  that  there 
is  no  need  of  reading  them. 

I  have  received  in  this  connection  a  request  from  his  Excellency  Mr.  Carlin 
to  make  a  rectification. 

In  the  historical  sketch  of  the  Convention  signed  last  year  at  Geneva,  which 
I  gave  at  the  beginning  of  the  meeting,  an  error  crept  in.  I  said  that  on  July  6, 
1906,  the  thirty-three  articles  of  which  that  Convention  is  composed  had  been 
signed  by  all  the  nations  except  China,  Great  Britain  and  Japan.  Our  very 
distinguished  colleague,  the  first  plenipotentiary  of  the  Swiss  Confederation, 
remarked  to  me  that  there  was  an  error  and  that  these  three  nations  had  signed 
the  Convention  the  same  as  the  others.  Great  Britain  is  even  one  of  the  Powers 
which  have  already  ratified  it. 

As  a  matter  of  fact  I  found  out  that  the  three  nations  in  question,  to  which 
Persia  ought  to  have  been  added,  had  signed  the  thirty-three  articles  of  the 
Convention  on  July  6  of  last  year  although  they  did  not  approve  them  entirely. 
However,  their  reservations  regarding  certain  articles  were  of  little  importance 
from  the  standpoint  of  the  reasons  which  led  me  to  present  to  you  the  historical 
sketch  of  the  international  act  in  question.  I  asked  our  secretariat  general  to 
kindly  correct  the  proof  of  the  minutes  of  July  2  in  this  sense. 

The  President  thereupon  asks  whether  there  are  any  other  remarks  to  be 
made  on  the  minutes. 

As  no  observation  is  made  in  regard  to  the  minutes,  they  are  adopted  with 
the  rectification  just  mentioned. 
[564]  The  President  defines  as  follows  the  purport  of  the  work  now  submitted  to 
the  subcommission : 

I  deem  it  necessary  to  observe  that  the  program  of  the  Conference  invites 
us  to  complete  this  Convention  of  July  29,  1899,  by  the  adaptation,  if  necessary, 
of  new  principles  of  the  Geneva  Convention  of  1906  to  maritime  war. 

It  is  self-evident  that  we  are  not  expected  to  revise  the  existing  Convention, 
which  has  neither  expired  nor  been  denouncd.  It  is  in  full  force.  If  the  changes 
and  additions  proposed  do  not  meet  your  approval,  the  articles  of  the  Convention 
of  1899  will  remain  as  they  are,  and  there  is  no  reason  for  confirming  them  by  a 
new  approval.    I  believe  that  we  are  fully  agreed  on  this  point. 
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The  President  consequently  proposes  to  resume  the  reading  of  the  German 
proposition  (Article  7),1  but  he  first  asks  the  French  delegation  at  what  place  its 
propositions  are  to  read. 

Mr.  Louis  Renault  (reporter)  states  that  the  proposition  which  constitutes 
annex  41  should  be  placed  between  Articles  9  and  10  and  that  that  which  forms 
annex  42  should  be  placed  in  Article  10,  the  restoration  of  which  it  demands. 

The  President  reads  Article  7  of  the  Convention  of  1899 2  and  then  the 
modification  proposed  by  the  German  delegation. 

Mr.  Louis  Renault  presents  some  explanations  on  this  subject. 

He  remarks  that  the  question  itself  is  not  one  of  very  great  importance.  It 
was  subjected  to  a  quite  lively  discussion  in  1899;  it  was  asked  whether  military 
surgeons  falling  into  the  hands  of  the  enemy  ought  to  receive  pay,  and  the 
question  was  decided  unanimously  in  the  affirmative.  The  only  difficulty  was  in 
finding  what  should  be  allowed  them.  Should  it  be  that  received  by  them  in  their 
own  army  or  on  the  contrary  that  allowed  in  the  same  grade  by  the  army  capturing 
them.  An  intermediate  system  might  also  be  conceived.  Last  year,  at  the  time 
of  the  discussion  of  the  new  Geneva  Convention,  the  speaker  had  proposed  the 
adoption  of  the  system  of  1899.    The  contrary  rule  prevailed. 

For  purposes  of  simplification,  Mr.  Louis  Renault  proposes  to  the  subcom- 
mission  to  adopt  for  maritime  war  the  same  provision  as  for  land  warfare, 
which  provision  was  accepted  by  36  nations,  although  he  himself  is  in  favor  of  the 
opposing  system  on  general  principles. 

The  President  asks  whether  there  is  no  opposition  to  the  amendment  pro- 
posed to  Article  7.    He  finds  that  no  one  is  opposed  thereto. 

He  thereupon  reads  Article  8  of  the  Convention  of  1899 2  and  the  proposed 
amendment.1 

There  is  no  opposition. 

He  then  reads  Article  9  and  the  amendment  relating  thereto. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  makes  the  following  declaration 
in  this  regard: 

I  have  the  honor  to  make  known  on  behalf  of  the  Netherland  delegation,  that 
in  view  of  the  French  proposition  to  restore  in  the  Convention  to  be  prepared 
Article  10  of  the  Convention  of  1899,  which  proposition  was  indorsed  by  Rear 
Admiral  Siegel,  and  in  view  of  paragraph  5  of  Article  2  of  the  Geneva  Conven- 
tion of  1906,  with  which  our  amendments  are  not  fully  consistent,  we  withdraw 
our  propositions  in  regard  to  Articles  9  and  10,  under  reservation  of  the  accept- 
ance of  the  French  proposition  3  to  restore  Article  10. 
[565]  The  President  takes  note  of  the  withdrawal,  on  the  part  of  the  Nether- 
land delegation,  of  its  amendments  to  Articles  9  and  10  in  case  the  French 
proposition  regarding  Article  10  should  be  adopted. 

Mr.  Louis  Renault  presents,  regarding  Articles  6  and  9,  some  observations 
which  appear  to  him  to  be  rendered  necessary  by  the  reservations  made  at  the 
last  meeting  by  their  Excellencies  Vice  Admiral  Jonkheer  Roell  and  Sir  Ernest 
Satow. 

In  1899  it  was  asked  what  should  be  the  fate  of  the  sick,  wounded,  and 
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shipwrecked.  They  may,  as  a  matter  of  fact,  be  in  very  different  situations: 
on  hospital  ships  of  the  State,  on  hospital  ships  of  national  or  neutral  relief  socie- 
ties, or  on  merchant  vessels  of  hostile  or  neutral  nationality.  There  has  been 
much  discussion  on  this  point,  and  very  different  solutions  have  been  introduced 
into  the  additional  articles  of  1868.  After  mature  reflection,  we  agreed  to  base 
our  action  on  a  very  simple  principle :  A  belligerent  who  duly  has  in  his  posses- 
sion combatants  of  the  adversary  has  a  right  to  make  them  prisoners  of  war ;  if 
the  combatants  are  sick  or  wounded,  it  is  his  duty  to  care  for  them.  It  is  only 
necessary  to  apply  this  principle  to  the  various  cases  which  may  arise :  A  cruiser 
meets  a  hospital  ship  (bailment  hopital)  or  a  "hospitable"  ship  (bdtiment  hos- 
pitaller), and  has  a  right  to  search  it  and  supervise  what  takes  place  thereon.  It 
finds  sick,  wounded,  and  shipwrecked  persons,  and  has  an  absolute  right  to 
consider  them  as  prisoners.  In  most  cases,  as  far  as  the  sick  and  wounded  are 
concerned,  it  is  entirely  to  the  advantage  of  the  cruiser  to  leave  them  where 
they  are,  for  it  would  have  to  transport  and  care  for  them.  But  it  may  also  happen 
that  it  will  be  in  its  interest  to  treat  some  of  them  as  prisoners ;  this  is  more 
particularly  the  case  with  the  shipwrecked  persons.  It  matters  little  on  board 
of  what  vessel  these  sick,  wounded,  or  shipwrecked  persons  are  found,  provided 
they  are  duly  in  the  possession  of  the  enemy.  This  is  the  case  whenever  a  bel- 
ligerent cruiser  meets  on  the  high  seas  any  vessel  other  than  a  neutral  war  vessel. 
The  rule  stated  in  the  amendment  proposed  by  the  German  delegation  (third 
paragraph  of  Article  6),1  arises  in  my  opinion  implicitly  from!  Article  9:  I 
therefore  make  no  objection  as  to  the  substance  thereof,  and  I  willingly  consent 
to  seek  how  we  might  state  more  clearly  what  to  me  is  the  truth. 

The  provision  according  to  which  a  cruiser  may  demand  the  surrender  of 
the  sick,  wounded,  and  shipwrecked  persons  taken  on  board  a  neutral  vessel  has 
been  criticised  as  being  contrary  to  humanity.  It  is,  however,  the  necessary 
counterpart  of  the  immunity  granted  to  these  vessels.  Let  us  stop  to  think  that 
in  the  absence  of  any  provision  the  cruiser  might  claim  the  right  to  seize  the 
vessel  as  rendering  a  non-neutral  service  to  the  belligerent  whose  wounded  it  has 
gathered  up ;  this  would  not  be  without  precedent.  The  belligerent,  for  the  sake 
of  humanity,  consents  not  to  avail  himself  of  his  rights  in  their  full  rigor,  but 
this  on  condition  that  such  a  concession  shall  not  jeopardize  his  military  interests. 
Now  the  latter  would  be  injured  if  the  persons  gathered  up  were  permanently  to 
be  exempt  from  his  action.  A  protest  is  made  in  the  name  of  humanity,  but 
humanity  would  on  the  contrary  have  to  suffer  if  the  solution  defended  by  the 
Netherland  amendment  were  to  prevail.  The  belligerents  would  not  readily  per- 
mit, on  the  scene  of  hostilities,  the  charitable  cooperation  of  neutral  vessels  if 
the  persons  gathered  up  as  a  result  of  such  cooperation  were  necessarily  to 
escape  captivity. 

There  is  a  single  case,  not  provided  by  the  Convention  of  1899,  in  which  the 
belligerent  could  not  exercise  the  supervision  just  mentioned,  and  that  is  when 
the  sick,  wounded,  or  shipwrecked  persons  have  been  taken  on  board  a  neutral  war 
vessel.    This  is  why  a  special  rule  is  proposed  to  regulate  this  case. 

It  is  therefore  proper  to  maintain  the  principle  of  the  rights  of  the  belliger- 
ents to  its  normal  extent.     It  is  not  to  be  supposed  that  they  will  utilize  it 

capriciously. 
[566]   If  we  were  to  admit  right  now  the  amendment  proposed  by  the  Nether- 
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land  delegation,  we  should  be  modifying  the  Convention  of  1899  in  a  way  which 
would  render  it  inacceptable  to  the  maritime  Powers. 

It  would  be  preferable,  however,  to  place  at  the  head  of  Article  9  the 
German  amendment  which  constitutes  the  subject-matter  of  the  third  paragraph 
of  Article  6. 

Rear  Admiral  Siegel  states  that  he  fully  agrees  with  what  Mr.  Louis 
Renault  just  said. 

The  President  states  that  consequently  the  amendment  proposed  to  Article 
6  disappears ;  its  text,  or  a  similar  text  prepared  by  the  committee  of 
examination,  will  be  placed  at  the  beginning  of  the  present  Article  9,  which  he 
then  reads. 

His  Excellency  Sir  Ernest  Satow  recalls  that  at  the  last  meeting  he  stated 
that  without  further  instructions  the  British  delegation  could  not  accept  paragraph 
3  of  Article  6,  as  proposed  by  the  German  delegation.  He  has  not  received  these 
instructions. 

The  President  reads  Article  10,1  as  well  as  the  amendment  of  the  Nether- 
land  delegation  in  regard  to  this  article.2 

His  Excellency  Vice  Admiral  Jonkheer  Roell  declares,  on  behalf  of  the 
Netherland  delegation,  that  he  withdraws  his  amendment. 

The  President  thereupon  reads  Article  10a  of  the  German  amendment.3 
.  His  Excellency  Mr.  A.  Beernaert  asks  whether  there  is  any  use  of  main- 
taining the  word  "  cremation  "  in  this  article. 

Rear  Admiral  Siegel  observes  that  this  contingency  might  arise  in  case  of 
disembarkment. 

The  President  thereupon  reads  Articles  10b,  11,  11a,  116,  and  lie.3  The 
first  three  articles  give  rise  to  no  observation.  In  regard  to  Article  lie,  his  Ex- 
cellency Sir  Ernest  Satow  observes  that  the  Commission  has  not  yet  passed  on 
the  question  of  the  distinctive  signs  as  mentioned  in  Article  5. 

The  President  states  that  it  is  understood  that  the  expression  in  Article 
lie  relates  to  the  distinctive  signs  which  are  to  be  finally  adopted  by  the  sub- 
commission. 

Upon  an  identical  remark  by  his  Excellency  Mr.  A.  Beernaert  relative  to 
the  word  "  burial,"  Rear  Admiral  Siegel  gives  a  similar  explanation. 

Chevalier  von  Weil  proposes,  in  the  name  of  the  Austro-Hungarian  delega- 
tion, that  in  both  Articles  lib  and  lie  of  the  German  draft  the  words  "the 
signatory  Governments"  be  supplanted  by  the  words  "the  signatory  Powers." 

This  slight  modification  in  wording  is  necessary  for  reasons  connected  with 
the  constitutional  law  of  the  Austro-Hungarian  Monarchy. 

No  opposition  is  made  to  the  change  asked. 

Chevalier  von  Weil  suggests  on  the  other  hand  that  the  word  "  military " 
be  stricken  out  in  the  fourth  line  of  Article  lie  of  the  German  draft,  so  that  the 
expression  "  their  criminal  laws  "  would  comprise  the  whole  of  the  penal  legis- 
lation of  a  country  without  making  any  distinction  between  the  military  and  the 
civil  penal  code,  for  it  might  at  any  time  happen  that  questions  of  the  nature  of 
this  one  would  not  only  be  provided  for  in  the  military  but  also  in  the  civil 
penal  legislation.    Thus,  the  proposed  new  Austrian  penal  code  contains  pen- 
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f  567]  alties  against  pillage  committed  against  the  dead  or  wounded  on  the 
field  of  battle. 

Brigadier  General  de  Robilant  fears  that  the  omission  of  the  word  "  mili- 
tary "  may  cause  a  misunderstanding. 

Military  laws  are  exceptional  laws,  and  when  their  use  is  not  expressly  men- 
tioned, recourse  is  had  to  the  ordinary  law,  that  is,  to  the  common  law ;  and  the 
insufficiency  of  the  latter  would  compel  the  Government  to  resort  to  the  special 
measures  referred  to  in  this  article.    This  is  what  must  be  indicated. 

His  Excellency  Mr.  van  den  Heuvel  is  in  favor  of  admitting  the  change 
proposed  by  the  Austro-Hungarian  delegation.  When  criminal  laws  are  men- 
tioned, without  specifying  that  it  is  a  question  of  special  criminal  laws,  notably 
military  criminal  laws,  it  is  understood  that  all  existing  criminal  laws  are  meant, 
without  distinction  among  them,  whether  they  be  general  or  particular.  The 
text  speaks  of  insufficiency  of  "  criminal  laws,"  and  there  is  no  insufficiency  in 
the  legislation  if  measures  are  provided  either  in  the  military  criminal  laws  or 
in  the  general  criminal  laws. 

The  President,  agreeing  with  a  suggestion  by  Rear  Admiral  Siegel,  proposes 
that  the  examination  of  this  question  be  entrusted  to  the  committee  of  ex- 
amination. 

He  thereupon  reads  Article  llrf,1  which  gives  rise  to  no  observation. 

He  passes  on  to  Articles  12,  13,  and  14  (text  of  1899). 2 

Mr.  Louis  Renault  states  that  there  is  reason  for  interpolating  a  provision 
between  Articles  12  and  13,  there  being  a  sort  of  gap  in  the  present  text;  the 
purpose  of  this  provision  would  be  to  indicate  that  the  Governments  which  signed 
the  Convention  of  1899  and  which  do  not  sign  the  new  Convention  will  continue 
to  be  bound  by  the  Convention  of  1899.  He  is  of  opinion  that  the  text  of  this 
article  might  be  found  by  the  committee  of  examination,  which  would  at  the 
same  time  be  charged  with  the  preparation  of  the  text  of  the  new  Convention 
as  well  as  of  an  explanatory  report. 

His  Excellency  Mr.  Nelidow  asks  what  would  be  the  future  relations  between 
the  Powers  which  had  or  had  not  ratified  the  Convention. 

Mr.  Louis  Renault  explains  that  the  Powers  will  naturally  have  their  rela- 
tions governed  by  the  conventions  which  they  have  in  common.  Two  powers 
signed  the  Convention  of  1899,  while  one  of  them  signs  the  Convention  of  1907 
and  the  other  does  not;  the  Convention  of  1899  will  be  the  one  which  remains  in 
force  with  regard  to  their  relations. 

Before  proceeding  to  organize  the  examination  committee,  the  President 
asks  the  British  delegates  kindly  to  express  their  views  in  regard  to  the  distinctive 
signs  referred  to  in  Article  5. 

Captain  Ottley  expresses  himself  as  follows : 

The  British  delegation,  while  being  entirely  in  accord  with  the  German  dele- 
gation as  regards  the  necessity  of  safeguarding  as  far  as  possible  the  hospital  ships 
during  the  course  of  the  military  operations ;  nevertheless  deems  it  necessary  to 
frame  some  objections  to  the  amendment  proposed  to  Article  5  concerning  the 
three  lights,  green,  white,  and  green,  which  these  vessels  are  to  carry. 

In  the  first  place  we  maintain  that,  in  case  hospital  ships  and  a  bel- 
ligerent fleet  should  be  navigating  in  concert  at  night,  it  is  unreasonable  to  suppose 
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[568]  that  any  admi.a-1  commanding  a  fleet  would  permit  those  vessels  to  carry 
the  afore-mentioned  lights,  for  they  would  indicate  the  position  and  his 
route  to  the  enemy. 

Rear  Admiral  Siegel  replies  that  the  intention  of  the  German  Government 
is  simply  that  some  signal  shall  be  hoisted  on  the  hospital  ship  at  night.  The 
German  delegation  is  willing  to  accept  any  other  proposition  which  would  result 
in  creating  a  distinctive  sign.  According  to  him,  this  question  might  be  reserved 
to  the  committee  of  examination. 

His  Excellency  Sir  Ernest  Satow  also  thinks  that  the  committee  of  examina- 
tion might  find  a  solution  in  this  regard. 

His  Excellency  Mr.  Nelidow  does  not  think  that  it  is  a  mere  question  of 
wording  here.  He  recognizes  the  difficulty  under  ordinary  circumstances,  but  he 
proposes  that  the  distinctive  lights  in  question  should  be  lighted  during  battle  at 
night. 

His  Excellency  Mr.  Keiroku  Tsudzuki  declares  that  the  Japanese  delega- 
tion shares  the  views  expressed  by  the  British  delegation  and  that  it  requests  the 
maintenance  in  its  present  form  of  Article  5  of  the  Convention  of  1899 ;  as  a  mat- 
ter of  fact  hospital  ships  can  always  make  their  inoffensive  character  known  with 
certainty  at  night  without  resorting  to  signals  or  distinctive  signs  such  as  those 
proposed  by  the  German  draft.  The  use  of  lights  as  therein  mentioned  would 
give  rise  to  abuses  the  effect  of  which  would  diminish  their  practical  value. 

After  this  exchange  of  views,  the  President  proposes  to  entrust  the  settle- 
ment of  this  question  to  the  committee  of  examination. 

He  consequently  proposes  the  organization  of  this  committee,  which  might 
be  composed  of  the  bureau  of  the  subcommission,  to  which  would  be  added  the 
delegates  who  have  taken  part  in  the  discussion ;  that  is  to  say,  the  delegates  from 
Germany,  Austro-Hungary,  Belgium,  France,  Great  Britain,  Japan,  the  Nether- 
lands, and  Russia. 

His  Excellency  Mr.  Carlin  asks  that  the  Swiss  delegation  be  represented  on 
the  committee  of  examination,  inasmuch  as  it  is  a  question  of  adapting  texts  of 
Conventions  which  were  concluded  on  Swiss  territory  and  under  the  auspices  of 
the  Federal  Council.  He  adds  that  the  Swiss  delegation  moreover  also  took  part 
in  the  discussion. 

After  acquiescing  in  this  desire,  the  President  expresses  the  opinion  that 
the  Ottoman  delegation  and  the  Persian  delegation  be  also  represented  on  the 
committee,  in  view  of  the  possible  discussion  of  the  question  of  the  Ottoman 
hospital  flag.  It  will  be  the  same  with  the  Chinese  delegation,  at  the  request 
of  Colonel  Ting. 

The  President  thereupon  proposes  that  the  examination  committee  meet  on 
the  same  day  at  5 :  30  o'clock.    These  propositions  are  adopted. 

The  meeting  adjourned  at  11 :  30  o'clock. 
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THIRD  MEETING 

JULY  27,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opens  at  10:30  o'clock. 

The  minutes  of  the  preceding  meeting  are  adopted. 

The  President  delivers  the  following  address : 

Gentlemen  :  The  program  of  the  Conference  imposes  upon  us  the  duty  of 
taking  up  at  to-day's  meeting  a  question  which,  because  of  the  light  in  which  it 
has  been  viewed  up  to  the  present  time,  appears  to  be  one  of  the  most  complex 
and  most  difficult  to  settle. 

In  this  program  it  is  set  forth  as  follows :  "  Framing  of  a  Convention  relative 
to  the  rules  applicable  to  belligerent  vessels  in  neutral  ports."  Is  this  statement 
so  restrictive  as  not  to  admit  of  a  certain  amount  of  latitude  in  its  interpretation? 
I  cannot  think  so. 

The  Russian  circular  of  1906  invited  the  Powers  to  agree  to  establish  "  for 
maritime  warfare  .  .  .  fixed  rules  in  keeping  with  the  exigencies  of  the  rights 
of  belligerents  and  the  interests  of  neutrals." 

As  a  result  of  our  debates,  we  shall  see  whether  this  expression  ought  not  to 
be  inverted,  and  whether  our  due  regard  for  the  demands  of  public  opinion,  al- 
ways and  everywhere  on  the  alert,  ought  not  to  convince  us  that  to-day  the  rights 
of  neutrals  takes  precedence  over  the  interests  of  belligerents.  Is  it  not  a  super- 
annuated legal  conception,  bequeathed  to  us  by  the  remote  past,  which  fails  to 
recognize  the  fundamental  right  of  neutrals  not  to  be  disturbed  at  home  by  the 
quarrels  of  others;  a  conception  which,  instead  of  recognizing  first  of  all  and 
everywhere  that  the  State  has  the  absolute  right  to  make  laws  to  suit  itself  on 
all  subjects,  would  sanction  a  series  of  obligations  for  neutrals,  arising  neither 
from  an  act  committed  nor  from  an  act  omitted,  neither  from  a  serious  offense 
nor  from  a  petty  offense?  It  is  now  sought  to  place  these  obligations  On  a  con- 
ventional basis  by  the  introduction  of  uniform  rules  to  be  mutually  observed  by 
the  contracting  States.  It  is  indeed  a  useful  thing  to  make  certain  common  rules 
more  precise,  but  only  on  condition  that  in  seeking  an  agreement  upon  this  sub- 
ject the  fact  is  not  lost  sight  of  that  the  legislative  independence  of  the  several 

countries  must  not  be  unduly  hampered. 
[570]  The  logical  deductions   from  the  immutable  principle  of  national   sov- 
eignty  seem  considerably  to  simplify  our  task.     If  they  prevail,  our  only 
reply  to  the  question  that  has  been  put  to  us  could  be  included  in  four  precepts, 
upon  which  it  should  not  be  difficult  to  reach  an  agreement. 

These  precepts  may  be  formulated  thus : 

(1)  Mutual  recognition  by  the  contracting  Powers  of  their  legislative  in- 
dependence in  the  matter  of  respect  for  neutrality. 
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(2)  Impartial  application  to  all  belligerent  parties  of  the  laws  which  the 
several  States  have  enacted. 

(3)  Mutual  renunciation  by  neutrals  of  the  right  to  introduce  changes  in 
their  national  laws  in  this  respect  while  a  state  of  war  exists  between  two  or  more 
contracting  Powers. 

(4)  Absolute  duty  of  belligerents  to  respect  the  laws  of  neutrals. 

I  should  like  to  see  the  work  which  we  are  about  to  undertake  follow  these 
lines.  If  we  are  able  to  advance  a  little  in  this  direction,  our  time  will  not 
have  been  wasted  and  what  we  accomplish  will  be  in  the  interest  of  progress. 

Four  proposals  have  been  submitted  to  us :  the  proposals  of  Great  Britain,1 
of  Spain,2  of  Japan,*  and  of  Russia.4 

The  proposals  of  the  last  three  Powers  appear  to  constitute,  in  the  mind  of 
their  authors,  the  course  which  belligerents  must  follow  when  in  neutral  waters. 

Great  Britain  has  presented  to  the  Conference  a  much  more  extensive  draft 
Convention.  It  comprises  not  only  the  rules  which  should  govern  belligerent  ves- 
sels in  neutral  ports  and  waters,  but  also  other  provisions  concerning  the  rights 
and  duties  of  neutral  States  in  case  of  naval  warfare. 

In  the  remarkable  work  which  our  eminent  reporter,  Mr.  Renault,  has 
prepared  for  us,  for  the  grouping  of  the  questions  that  spring  from  the  four 
projects  which  we  have  to  examine,  these  special  provisions  of  the  British  pro- 
posals have  been  set  aside.  Does  this  mean  that  our  subcommission  is  not  com- 
petent to  examine  them?  As  I  have  already  said,  we  should,  in  my  opinion,  be 
allowed  a  certain  latitude  in  determining  the  limits  of  our  work. 

Of  the  five  articles  of  the  British  project,  which  our  reporter  has  not 
grouped  among  the  sixteen  questions  which  he  proposes  that  you  examine,  the 
first  may  be  reserved,  for  it  is  connected  with  the  provisions  relating  to  the 
declaration  of  war,  which  the  Second  Commission  is  considering.  We  are  all, 
I  believe,  of  the  opinion  that  the  rights  and  obligations  of  neutrals  do  not  begin 
until  they  have  been  notified  of  the  existence  of  a  state  of  war.  But  this  applies 
to  land  as  well  as  to  naval  warfare,  and  consequently  it  would  seem  that  it  should 
be  handled  by  the  Commission  to  which  this  particular  question  has  been  as- 
signed. On  the  other  hand,  Articles  3,  5,  7,  and  31  proposed  by  Great  Britain 
embrace  matters  which  are  connected,  albeit  indirectly,  with  the  regulation  of 
naval  warfare.  Must  we  therefore  refrain  from  considering  them?  I  do  not 
think  so.  Some  of  these  provisions  bear  a  real  relationship  to  others  which  we 
are  assuredly  charged  to  examine.  They  are,  as  it  were,  supplementary  thereto 
and  appear  to  follow  from  the  declarations  contained  in  the  treaty  concluded  at 
Washington  on  May  8,  1871,  between  the  United  States  and  England.  By 
[571]  this  pact  the  high  contracting  parties  agreed  that  the  rules  which  they 
had  laid  down  should  continue  to  be  observed  by  them  in  future,  and  they 
bound  themselves  to  bring  them  to  the  attention  of  other  maritime  Powers,  in- 
viting them  to  adhere  thereto.  This  was  not  done.  Great  Briain  would  not 
appear  to  be  overstepping  the  limits  of  her  rights  in  laying  these  rules  before 
the  Conference  and  in  asking  the  Powers  to  adhere  to  them. 

I  would  propose  therefore  that  Articles  3,  5,  7,  and  31  of  the  English  proj- 
ect be  reserved  for  the  end  of  our  discussion. 
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On  the  conclusion  of  his  address,  the  President  declares  the  general  dis- 
cussion open. 

His  Excellency  Sir  Ernest  Satow  takes  the  floor  and  speaks  as  follows : 

Gentlemen  :  I  believe  that  I  am  voicing  the  general  sentiments  of  this  as- 
sembly in  offering  our  sincere  thanks  to  our  reporter,  whose  great  ability  and 
assiduous  labor  enable  us  at  the  present  moment  to  compare  in  an  intelligent  man- 
ner the  proposals  submitted  by  the  Japanese,  Spanish,  British  and  Russian 
delegations.  I  congratulate  myself  that  I  agree  with  most  of  the  observations 
just  made  by  his  Excellency  the  President  of  the  subcommission. 

My  government  has  deemed  it  its  duty  to  propose  to  the  Conference  the 
draft  regulations  which  have  been  filed  in  its  name,  because  it  considers  that  it 
is  of  the  utmost  importance  to  define  precisely  the  treatment  which  a  neutral 
State  may  apply  to  belligerent  vessels  in  its  ports  and  territorial  waters.  We 
owe  it  to  neutrals  to  indicate  to  what  extent  they  will  be  permitted,  in  time  of 
war,  to  give  shelter  to  and  to  provision  vessels  of  one  of  the  belligerents  without 
exposing  themselves  thereby  to  justifiable  complaint  on  the  part  of  the  other 
belligerent.  Likewise  it  is  no  more  than  just  to  state  the  treatment  which 
belligerents  will  have  the  right  to  expect  from  neutrals.  Uncertainty  in  this 
respect  can  only  give  rise  to  misunderstandings  and  disputes.  Now,  it  is  indis- 
putable that  uncertainty  prevails  with  regard  to  this  matter.  We  need  only 
consult  the  texts  to  convince  ourselves  of  this.  Thus,  to  cite  an  instance,  it  is 
stated  in  a  number  of  works  on  international  law  that  the  so-called  24-hour 
rule  is  universally  recognized,  while  we  know  that  several  States  do  not  recognize 
this  rule  and  do  not  consider  themselves  bound  to  observe  it. 

In  so  far  as  the  form  of  the  British  project  is  concerned,  we  think  that  we 
should  not  lose  sight  of  the  fact  that  the  neutral  has  a  duty  to  perform  with 
respect  to  both  belligerents,  and  that  the  treatment  applied  to  a  belligerent  vessel 
in  a  neutral  port  concerns  not  only  the  relations  of  the  neutral  State  with  the 
Government  to  which  the  vessel  belongs,  but  also  the  relations  of  that  State  with 
the  other  belligerent.  Hence  regulations  which  should  include  only  the  duties 
of  belligerents  would  not  fulfil  the  proposed  purpose ;  they  should  also  mention 
the  duties  of  the  neutral. 

The  draft  Convention  which  the  British  delegation  has  submitted  to  the 
Conference  is  merely  a  summary  of  the  rules  which  the  British  Government,  as 
a  neutral,  considers  itself  bound  to  observe  in  time  of  war.  It  therefore  contains 
only  provisions  which  can,  to  our  own  knowledge,  be  applied  and  which  produce 
satisfactory  results. 

It  is  clear,  however,  that  we  cannot  expect  a  State  to  compel  its  citizens  to 
observe  rules  and  conform  their  conduct  to  restrictive  measures  which  are  not 
recognized  by  other  Powers  as  equally  binding  upon  them.  Likewise,  if  we 
should  wish  to  facilitate  the  neutral's  performance  of  his  duty  and  the 
[572]  observance  of  regulations  which,  in  time  of  war,  place  a  restraint  upon  his 
freedom  of  action  and  hinder  his  commerce,  it  is  incumbent  upon  us  to 
recognize  that  belligerents  are  bound  to  respect  the  sovereign  power  of  neutrals. 
Though  they  have  duties  to  perform,  neutrals  none  the  less  have  rights  to  be 
respected,  and  it  is  for  the  purpose  of  insuring  to  neutrals  respect  for  their 
rights  that  we  have  drawn  up  Article  2  of  our  draft  Convention,  which  very 
naturally  is  placed  at  the  head  of  the  questionnaire  as  the  expression  of  the  un- 
derlying idea  of  this  branch  of  international  law. 

Some  of  the  articles  of  our  project  deal  with  problems  outside  of  the  general 
question  of  the  treatment  to  be  accorded  belligerent  vessels  in  neutral  ports.  We 
have  deemed  it  advisable  to  incorporate  them  in  our  project,  so  as  to  present  to 
you  a  complete  exposition  of  the  rights  and  duties  of  neutral  States  in  time  of 
naval  warfare  as  we  understand  them.  You  will  find  at  the  bottom  of  the  first 
page  of  the  document  which  you  have  before  you  the  text  of  the  articles  which 
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are  only  indirectly  related  to  the  question  we  are  discussing.  The  first  of  these 
articles  that  are  here  separately  printed  is  connected  with  the  French  proposal 
concerning  notification  to  neutrals  of  the  existence  of  a  state  of  war,  which,  in 
our  opinion,  should  form  the  subject  of  a  separate  chapter,  since  it  has  a  bearing 
upon  land  warfare  as  well  as  upon  naval  warfare.  Articles  3  and  31  are  gen- 
erally recognized  as  principles  of  international  law.  Article  20  has  already  been 
unanimously  adopted  by  the  Conference  in  the  new  Convention  adapting  the 
Geneva  Convention  to  naval  warfare.  Articles  5  and  7  are  based  upon  a  rule 
which  Great  Britain  and  the  United  States  have  long  observed,  to  the  effect 
that  it  is  contrary  to  neutrality  to  permit  a  belligerent  to  increase  his  fighting 
forces  within  the  jurisdiction  of  a  neutral.  We  believe  that  the  justice  and  justifi- 
cation of  this  article  cannot  be  contested,  and  we  hope  therefore  that  the  two 
articles  will  not  fail  to  be  adopted  by  the  Conference  and  thus  to  find  a  place 
among  universally  recognized  principles  of  international  law. 

If  the  Commission  is  of  the  same  opinion,  it  is  to  be  hoped  that  there  may  be 
an  opportunity  to  consider  in  detail  the  articles  which  are  now  excluded  from 
our  discussions.  It  would  seem  to  be  the  more  necessary  not  to  lose  sight  of 
these  questions,  since  the  circular  of  the  Imperial  Government  of  Russia  con- 
voking a  Second  Peace  Conference  expressly  mentions  the  necessity  of  laying 
down  definite  rules  correlating  the  rights  of  belligerents  and  the  interests  of 
neutrals,  as  well  as  taking  into  account  the  vceux  expressed  by  the  First  Confer- 
ence, especially  in  the  matter  of  the  rights  and  duties  of  neutrals. 

His  Excellency  Mr.  Tcharykow,  in  the  name  of  the  delegation  of  Russia 
reads  the  following  declaration: 

Mr.  President :  In  placing  upon  the  program  of  this  Conference  the  question 
of  the  status  of  belligerent  ships  in  neutral  ports,  the  Russian  Government  has 
responded  to  a  need  which  has  long  been  felt — and  is  still  felt — of  an  inter- 
national agreement  on  the  most  important  points  in  connection  with  the  rights 
of  neutrals  in  naval  warfare. 

This  need  is  expressed  with  a  unanimity  which  we  are  glad  to  note  in  divers 
proposals  that  are  before  the  subcommission.  These  proposals  express,  in  effect, 
the  demand  that  the  agreement  to  be  made  shall  "  relieve  neutrals  of 
[573]  onerous  and  useless  responsibility,  that  it  shall  prevent  misunderstand- 
ings resulting  from  differences  in  practice,"  that  it  shall  sanction  "  respect 
on  the  part  of  every  belligerent  for  the  sovereign  rights  of  a  neutral  State,"  a 
point  of  view  which  his  Excellency  Sir  Ernest  Satow  has  just  confirmed  in  his 
speech ;  finally,  that  its  basis  shall  be  "  respect  for  these  immutable  rights." 

To  meet  this  need  and  this  general  expectation,  the  delegation  of  Russia 
deems  it  desirable  first  of  all  to  determine  the  exact  limits  within  which  a  neutral 
State  must  hereafter  exercise  its  right  in  this  respect. 

The  establishment  of  such  limits  by  "the  conclusion  of  a  Convention  ad  hoc 
would  be  of  considerable  advantage  not  only  to  neutrals  but  to  belligerents  as 
well. 

To  the  latter  an  international  agreement,  even  though  it  did  not  fulfil  the 
maximum  of  their  desire,  might  seem  to  be  preferable  to  the  continuance  of 
the  absolute  uncertainty  which  now  exists. 

As  for  neutrals,  the  conventional  regulation  of  the  treatment  of  belligerent 
ships  in  their  ports  and  waters  would  put  an  end  to  any  misapprehension  with 
respect  to  the  legality  or  impartiality  of  the  action  that  they  might  take. 
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In  the  second  place,  the  delegation  of  Russia  reserves  the  right  to  propose 
to  the  subcommission,  when  the  general  discussion  which  begins  to-day  has  pro- 
gressed a  little  farther,  the  insertion  of  the  following  stipulation  in  the  pro- 
jected agreement: 

The  exercise  by  a  neutral  State  of  the  rights  laid  down  in  this  agree- 
ment, within  the  limits  therein  indicated,  can  under  no  circumstances  be 
considered  by  one  or  other  belligerent  as  an  unfriendly  act. 

With  respect  to  the  special  points  covered  by  the  questionnaire  distributed 
among  us,  the  delegation  of  Russia  hopes  that  the  exchange  of  views  which  is  to 
take  place  will  show  a  spirit  of  conciliation  and  agreement  that  will  make  it 
possible  for  a  committee  of  examination  to  draw  up  a  text  in  response  thereto 
that  will  satisfy  us  all. 

Permit  me,  gentlemen,  to  add  that  the  four  points  which  our  eminent  Presi- 
dent has  just  formulated  seem  to  the  delegation  of  Russia  extremely  well  calcu- 
lated to  bring  about  the  establishment  of  the  unanimous  agreement  which  we 
desire. 

Mr.  Vedel  says  that  the  Danish  delegation  entirely  concurs  in  the  declara- 
tion contained  in  Article  1  of  the  Russian  project  to  the  effect  that  respect  for 
the  immutable  rights  of  sovereignty  of  neutral  States  must  be  the  basis  of  the 
system  to  be  applied  to  belligerent  vessels  in  neutral  waters. 

Although  it  is  scarcely  likely  that  this  principle  will  be  disputed,  it  is  never- 
theless important  to  bring  it  out  in  relief  in  the  Convention  which  we  have  before 
us  and  which  will,  in  all  probability,  not  fail  to  impose  numerous  obligations 
upon  neutral  States. 

In  general,  it  would  be  well,  in  our  opinion,  to  write  into  the  Convention 
the  rights  as  well  as  the  duties  of  neutrals,  and  to  draw  up  articles,  where  it  can 
be  done,  in  such  a  way  that  orders  and  prohibitions  shall  be  addressed  to  belliger- 
ents as  well  as  to  neutrals. 

The  delegation  of  Denmark  desires  that  the  Convention  shall  adopt  the  prin- 
ciple of  treating  neutral  States  with  consideration,  so  far  as  possible,  and  it 
ventures  particularly  to  recommend  that  obligations  out  of  proportion  to  their 
means  and  resources  be  not  imposed  upon  neutral  maritime  Powers. 

This  last  remark  is  occasioned  by  the  Japanese  project,  Article  7  of  which 
enjoins  neutral  States  to  take  all  measures  necessary  to  insure  the  application  of 
the  foregoing  rules.  If  I  have  correctly  understood  this  article,  it  demands  cate- 
gorically that  the  neutral  State  prevent  any  violation  of  neutral  territory  by  a 
belligerent.  This  demand  would,  however,  be  equivalent  to  imposing  upon  small 
maritime  Powers — for  the  possible  defense  of  their  territory — armaments 
[574]  equal  to  those  of  the  biggest  navies  in  the  world  placed  on  a  war  footing. 
This  would  be  demanding  of  them  the  impossible. 

In  this  same  connection,  the  Danish  delegation  ventures  to  mention  the 
advantage  there  would  be  in  making  a  distinction  in  the  Convention  between  the 
status  of  belligerent  vessels  in  neutral  ports  and  roadsteads,  and  their  status  in 
other  territorial  waters.  This  distinction  was  recently  observed  by  Denmark,  in 
concert  with  Sweden  and  Norway,  during  the  last  great  naval  war. 

For  small  maritime  Powers,  whose  territorial  waters  are  very  extensive  or  at 
least  relatively  extensive,  it  would  probably  be  impossible  and  would  in  any 
event  require  a  navy  well  in  excess  of  the  resources  of  the  country  to  exercise  a 
really  effective  control  outside  of  their  ports  and  roadsteads  in  the  matter  of 
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observance  by  belligerents  of  certain  of  the  rules  which  we  are  to  discuss  here. 
In  some  waters  the  neutral  State  will  be  able  to  remedy  the  matter  by  barring 
the  entrance  with  mines,  but  the  use  of  this  means  is  by  the  very  force  of  things 
limited  to  relatively  small  areas  of  water,  and  in  so  far  as  Denmark  in  particular 
is  concerned,  the  use  of  mines  to  facilitate  control  is  considerably  limited  because 
of  the  free  navigation  of  the  three  maritime  passages  between  the  Cattegat  and 
the  Baltic. 

As  a  result  of  the  experience  of  the  countries  of  northern  Europe,  the  Danish 
delegation  ventures  to  express  the  desire  that  the  distinction  I  have  just 
mentioned  may  be  accepted  in  the  Convention. 

It  reserves  the  right  to  propose  amendments  later  on  when  the  details  of  the 
projects  are  discussed. 

Mr.  de  Beaufort  brings  the  following  considerations  to  the  subcommission's 
attention. 

The  delegation  of  the  Netherlands  wishes  to  observe  that  the  question  which 
is  on  the  day's  order  of  business  is  of  the  utmost  importance  to  its  Government, 
which  in  recent  wars  has  observed  the  most  impartial  neutrality,  but  which, 
because  of  the  colonies  that  it  possesses  in  different  quarters  of  the  world  and  of 
the  numerous  ports  therein,  has  nevertheless  been  placed  at  times  in  a  very 
embarrassing  situation. 

The  Government  of  the  Netherlands  therefore  greatly  desires  that  all  ques- 
tions which  may  arise  as  a  result  of  the  stay  of  belligerent  war-ships  in  neutral 
ports  and  waters  may  henceforth  be  obviated  by  a  common  agreement,  estab- 
lishing a  system  sanctioned  by  the  rules  of  conventional  law. 

Without  taking  a  stand  on  all  the  questions  that  may  come  up  in  the  course 
of  our  debates,  I  shall  confine  myself  for  the  time  being  to  a  general  observation. 
It  would  seem  to  me,  first  of  all,  whatever  definitive  system  may  be  agreed  upon, 
that  the  rules  defining  this  system  should  be  precise  and  clear  and  should  not 
leave  a  loophole  for  any  future  ambiguity. 

The  neutral  must  know  what  he  is  expected  to  do.  His  freedom  of  action 
must  not  be  restricted  without  legitimate  cause.  Belligerents  must  be  guaranteed 
perfect  equality  of  treatment.  These  are  two  cardinal  rules  which  must  serve  as 
the  basis  of  a  just  and  equitable  system. 

I  wholly  concur  in  the  opinion  expressed  by  the  Japanese  delegation,  that  the 
application  of  these  rules  must  exclude  the  possibility  of  misunderstandings 
resulting  from  divergent  practices,  but  in  order  to  obtain  this  desirable  result, 
it  will  not  suffice,  in  my  opinion,  to  use  general  terms  of  more  or  less  vague  mean- 
ing, such  as,  base  of  operations,  place  of  war  operations,  military  pur- 
[575]  poses  of  any  kind,  etc.  The  delegation  of  the  Netherlands  would  regret 
to  see  such  expressions  accepted  without  an  explanatory  definition, 
because,  as  a  matter  of  fact,  they  admit  of  several  interpretations.  If  neutrals 
and  belligerents,  or  even  neutrals  among  themselves  are  not  in  agreement  as  to 
the  real  meaning  of  these  words,  serious  misunderstandings  will  not  fail  to  arise, 
and  neutrals  will  find  themselves  confronted  with  the  same  difficulties  which  it 
was  intended  to  spare  them. 

I  think  therefore  that  the  acts  which  can  be  considered  as  making  use  of 
neutral  ports  and  waters  as  bases  for  war  operations,  as  observation  points,  or 
for  military  purposes  of  all  kinds,  should  be  specified,  as  far  as  possible.  It  is 
evident  that  it  is  impossible  to  foresee  all  possible  eventualities ;  but,  on  the  other 
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hand,  there  are  cases  which  arise  in  all  wars  and  which  could  be  defined  and 
regulated  in  such  a  way  that  the  neutral  would  have  no  hesitation  as  to  the 
measures  he  ought  to  take.  In  short,  neutrals  cannot  bind  themselves  to  keep 
within  limits  that  it  is  desired  to  establish  if  these  limits  are  not  distinctly  laid 
out. 

I  think  that  I  can  in  a  general  way  support  the  declarations  that  have  been 
made  by  the  delegations  of  Great  Britain  and  Russia,  as  well  as  the  views 
expressed  by  his  Excellency  Count  Tornielli,  which  he  has  summed  up  under 
four  heads.  Finally,  I  accept  the  proposal  announced  by  the  Russian  delegation, 
because  I  am  convinced  that  this  proposal  implies  entire  freedom  of  action  for 
neutrals  within  the  limits  of  the  Convention,  on  condition  that  belligerents  shall 
receive  absolute  equality  of  treatment,  thus  excluding  the  possibility  of  injuring 
the  interests  of  one  of  the  belligerents  or  of  favoring  the  interests  of  the  other 
by  a  sudden  change  in  the  exercise  of  the  rights  defined  by  a  conventional 
agreement. 

His  Excellency  Mr.  Keiroku  Tsudzuki  reads  the  following  declaration: 

The  proposal  which  the  delegation  of  Japan  has  the  honor  of  submitting  to 
this  Commission  concerning  the  treatment  of  belligerent  vessels  in  neutral  waters 
is  founded,  in  its  opinion,  upon  considerations  of  great  importance. 

The  progress  of  civilization  and  the  development  of  sentiments  of  justice 
and  humanity  make  war,  as  time  goes  on,  more  and  more  the  exception  in  the 
intercourse  of  States.  Being  an  abnormal  condition,  it  should  be  confined  within 
the  narrowest  limits  possible. 

There  are  not  at  present  clear  and  universally  recognized  rules  governing  the 
relations  between  neutrals  and  belligerents  with  regard  to  the  questions  that  have 
been  laid  before  us,  and  history  teaches  us  that  the  divergent  and  frequently 
conflicting  interpretations  and  practices  adopted  in  the  past  by  different  countries 
have  been  one  of  the  most  fruitful  causes  of  international  irritation  and  recrimi- 
nation. It  would  therefore  be  desirable  to  remove  as  far  as  possible  the  dangers 
arising  from  this  state  of  affairs. 

The  peaceful  acts  of  neutrals  should  be  respected  to  the  greatest  possible 
extent  and  as  far  as  is  compatible  with  the  recognized  rights  of  belligerents  and 
should  be  allowed  to  proceed  without  being  disturbed  by  war;  but  in  order  to 
insure  the  result  desired,  neutrals  should  see  to  it,  on  their  side,  that  their 
territories  and  territorial  waters  are  not  utilized  by  belligerents  as  bases  for 
the  carrying  on  of  military  enterprises,  so  as  to  furnish  cause  for  com- 
plaint. 

To  further  the  cause  of  peace  by  warding  off  war.  to  prevent  abuse  of  the 
hospitality  of  neutrals  hy  drawing  a  clear  distinction  between  permissible  peaceful 
acts  and  prohibited  military  operations  on  the  part  of  belligerents  in  neutral  ports 
and  waters,  to  discourage  as  much  as  possible  the  use  of  these  neutral  ports  and 
waters  for  military  purposes  by  means  of  restrictions  acting  in  a  way  as 
[576]  automatic  prohibitions,  without  affecting  in  any  way  whatsoever  the 
right  and  privilege  of  using  these  ports  and  waters  as  places  of  refuge 
and  for  purely  humanitarian  purposes,  to  protect  neutrals  in  the  enjoyment  of 
their  rights  and  in  the  fulfilment  of  their  duties  by  specifically  defining  these, 
rights  and  duties — such  is  the  purpose  of  the  Japanese  proposal. 

Strict  neutrality,  without  favor  or  exception,  as  regards  the  matter  under 
consideration,  that  is  the  system  which  the  Japanese  delegates  earnestly  hope  to 
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see  firmly  and  definitely  established  in  the  interest  of  peace  and  general 
tranquillity. 

As  regards  the  proposal  of  the  honorable  delegate  of  Russia  that  the  question 
be  referred  to  the  committee  of  examination  after  a  general  exchange  of  views, 
we  favor  this  proposal.  We  hope  that  the  committee  will  find  some  common 
and  definitive  ground  upon  which  the  Commission  might  base  its  deliberations. 

His  Excellency  Mr.  Hagerup,  while  concurring  in  the  point  of  view  set 
forth  by  the  President  and  in  the  declarations  made  by  the  delegates  of  Denmark 
and  the  Netherlands,  desires  nevertheless  to  call  the  Commission's  attention 
especially  to  the  situation  of  fact  pointed  out  by  the  Danish  delegation,  that  is  to 
say,  the  necessary  distinction  between  neutral  territorial  waters  and  ports.  This 
distinction  has  not  only  enlisted  the  attention  of  the  three  States  of  the  North,  but 
it  has  also  been  observed  in  the  works  of  the  Institute  of  International  Law,  which 
works  have  undoubtedly  inspired  the  delegations  in  the  elaboration  of  their 
projects. 

The  Institute  of  International  Law  in  1894  adopted  regulations  governing 
belligerent  vessels  in  territorial  waters,  and  in  1898  regulations  governing  bel- 
ligerent vessels  in  neutral  ports. 

His  Excellency  Mr.  Hagerup  considers  this  an  excellent  distinction  and 
desires  to  call  the  Commission's  attention  to  two  considerations.  In  the  first 
place,  the  boundaries  of  territorial  waters  are  very  uncertain  and  are  determined 
along  very  different  lines  by  different  States.  We  might  add  that  the  question  of 
straits,  which  the  Institute  regulated  in  connection  with  territorial  waters,  is 
closely  related  thereto.  Now,  this  question  is  of  the  utmost  importance  to  certain 
countries. 

Again,  we  must  take  into  consideration  the  fact  that  there  exist,  in  Norway 
for  instance,  territorial  waters  hundreds  of  miles  in  extent,  abounding  in  numer- 
ous islands,  either  uninhabited  or  so  thinly  settled  as  not  to  admit  of  the 
establishment  of  coast  guard  stations.  How,  under  these  conditions,  would  it  be 
possible  to  assimilate  a  coast-line  of  this  kind  to  ports  where  the  actions  of 
belligerents  can  always  be  watched,  and  if  it  is  desired  to  set  a  limit  to  the  stay 
of  belligerents,  how  would  it  be  possible  to  insure  observance  of  the  24-hour, 
limit  in  territorial  waters' 

It  is  therefore  clear  that  it  will  be  impossible  at  times  for  a  neutral  State  to 
assume  the  burdens  entailed  by  the  necessity  of  seeing  that  the  neutrality  of  its 
territorial  waters  is  enforced  as  strictly  as  that  of  its  ports. 

In  short,  assimilation  of  neutral  waters  to  neutral  ports  is  not  possible,  so 
that  the  projects  submitted  assume  a  very  different  aspect  with  regard  to  a 
number  of  points,  according  as  they  are  studied  from  the  point  of  view  of  the 
regulation  of  territorial  waters  or  of  the  regulation  of  neutral  ports. 

Mr.  Louis  Renault  then  takes  the  floor,  not  as  reporter,  but  in  his  capacity 
as  a  French  delegate. 

He  feels  that  he  must  remark  first  of  all  that,  in  so  far  as  the  British 
proposal  is  concerned,  the  place  assigned  in  the  questionnaire  to  certain 
[577]  provisions  does  not  mean  that  these  articles  will  not  be  examined.  They 
have  been  so  placed  merely  for  convenience  of  discussion  and  because  the 
provisions  do  not  strictly  come  within  the  range  of  the  program  for  which  the 
questionnaire  was  proposed.  Mr.  Louis  Renault  thanks  Sir  Ernest  Satow 
for  his  approval  of  the  questionnaire  and  states  that  that  document  has  not  called 
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forth  any  objections.  Without  entering  in  detail  into  the  questions  examined  by 
the  previous  speakers,  he  thinks  that  he  ought  to  present  certain  general  con- 
siderations on  the  subject  now  under  discussion. 

It  may  be  noted  first  of  all,  as  regards  the  first  point  of  the  questionnaire, 
that  the  three  provisions  placed  in  juxtaposition  embody  a  complete  answer  to  the 
question.  In  the  first  place,  we  see  affirmed  therein  the  neutral  State's  right  of 
sovereignty  which,  as  his  Excellency  Count  Tornielli  has  very  justly  observed, 
constitutes  the  main  point.  To  tnis  right  of  sovereignty  of  the  neutral  State 
corresponds  the  belligerent's  duty  to  respect  it.  That  is  what  Article  2  of  the 
British  proposal  lays  down. 

The  exercise  of  the  neutral's  right  of  sovereignty,  whose  source  is  the  common 
law,  must  naturally  be  reconciled  with  observance  by  the  neutral  of  the  duty 
incumbent  upon  him  not  to  take  part  in  hostilities.  Now,  as  a  matter  of  fact, 
the  positive  law  of  nations,  as  it  stands  at  present,  allows  neutral  States  great 
latitude  in  regulating  the  status  of  belligerent  war-ships  in  neutral  ports  and 
waters.  This  latitude  has  resulted  in  giving  rise  to  divergences  in  the  laws  of 
the  various  countries  on  the  subject,  which  divergences  show  themselves  in  the 
declarations  of  neutrality  promulgated  by  neutrals  on  the  outbreak  of  a  war.  And 
that  is  not  all.  There  have  been  cases  where  the  same  country  has  not  observed 
the  same  rules  of  neutrality  in  different  wars ;  at  times  it  has  even  happened  that 
it  has  changed  its  rules  during  different  phases  of  the  same  war.  This  shows 
the  very  great  uncertainty  there  is  on  this  subject,  a  very  annoying  uncertainty, 
causing  misunderstandings,  recriminations,  and  at  times  calculated  to  lead  to 
disputes. 

Again,  it  may  happen  that  this  or  that  rule  may,  under  various  circumstances, 
favor  one  of  the  belligerents,  although  it  was  not  made  in  his  behalf.  Geographical 
or  military  circumstances  may  create  a  situation  that  is  to  his  advantage,  without 
there  being  any  intention  on  the  part  of  the  neutral  to  favor  him.  The  other 
belligerent  naturally  finds  this  consequence  an  annoyance  and  may  even  be  led  to 
lodge  a  complaint  on  that  score. 

From  this  point  of  view  it  would  be  very  beneficial  to  settle  upon  uniform 
regulations  which,  as  thev  would  not  emanate  from  any  one  State,  would  be 
observed  the  more  willingly.  This  general  regulation,  which  is  so  desirable,  would 
have  the  effect  of  eliminating  causes  of  complaint  which  might  easily  degenerate 
into   disputes. 

Such  is  the  ideal,  if  we  can  hope  to  succeed  in  reaching  an  agreement  upon 
all  the  points  and  in  concluding  a  general  Convention.  But  if  it  were  merely 
possible  to  reach  an  agreement  upon  a  few  rules,  we  would  thereby  have  reduced 
the  uncertainty  and  narrowed  the  field  of  possible  disputes.  It  is  proper  to 
note,  in  this  connection,  that  as  regards  the  points  upon  which  it  has  been 
impossible  to  reach  an  agreement,  the  fundamental  principle  would  remain  intact 
and  the  legislative  bodies  of  the  several  States,  as  our  President  has  pointed  out, 
would  retain  all  their  rights. 

The  uniform  regulation  which  should  be  established  must  needs  be  based  upon 
certain  considerations  of  a  general  nature.  It  must  respect  the  rights  of  neutral 
States.  As  set  forth  in  the  Russian  program  and  as  demanded  by  the  Japanese 
proposal,  it  must  endeavor  to  remove  unnecessary  heavy  responsibilities.  It  is 
therefore  necessary  to  avoid  rules,  the  more  or  less  delicate  application  of  which 
would  require  strict  supervision  calculated  to  give  rise  to  difficulties  between 
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neutrals  and  one  or  the  other  of  the  helligerents,  or  at  times  both  of  them. 
[578]  We  must  therefore  relieve  neutrals  of  responsibility;  but  the  rules  of 
neutrality  must  nevertheless  take  into  account  the  normal  conditions  and 
necessities  of  navigation,  so  that  they  may  not  be  influenced  by  the  geographical 
situation  of  this  or  that  Power,  nor  by  the  interests  of  this  or  that  belligerent. 
Such  are  the  general  principles  which,  in  Mr.  Louis  Renault's  opinion, 
must  guide  the  subcommission  in  the  examination  of  the  program  now  sub- 
mitted to  its  consideration. 

Colonel  Ting  makes  the  following  declaration: 

The  delegation  of  China  accepts  in  principle  the  draft  Convention  submitted 
by  the  delegation  of  Great  Britain  concerning  the  treatment  of  belligerent  war- 
ships in  neutral  ports  and  waters. 

It  deems  it  desirable,  however,  to  make  a  slight  modification  in  the  text  of 
Sections  A  and  B  of  Article  10  of  the  British  proposal. 

Section  A.  Insert  after  the  words,  "  there  has  been  installed,"  the  words, 
"  to  its  knowledge." 

Section  B.  Add  to  the  sentence  ending,  "  by  means  of  auxiliary  vessels  of 
their  fleet,"  the  words,  "  recognisable  as  such." 

Lieutenant  Commander  Ivens  Ferraz  explains  as  follows  the  point  of  view 
of  the  Portuguese  delegation  in  this  matter : 

One  of  the  greatest  injustices  of  every  war  is  undoubtedly  the  immense  dis- 
turbance that  it  causes  to  neutral  States,  the  burdens  and  responsibilities  which  it 
lays  upon  them  without  anv  compensation. 

Neutrality  being  the  absolute  right  of  all  States,  we  must  not  lose  sight  of 
the  extent  to  which  the  exercise  of  this  right  is  surrounded  by  difficulties  and 
dangers. 

If  the  neutral  State  is  a  small  State,  these  dangers  become  more  serious.  We 
may  say  that  the  more  peaceful  and  unprepared  a  State  is,  the  more  is  it  exposed 
to  all  kinds  of  vexations  and  injuries. 

We  therefore  venture  to  call  the  serious  attention  of  the  Conference  to  the 
undesirability  of  loading  neutral  States  with  obligations  which  they  will  not 
always  be  in  a  position  to  live  up  to,  instead  of  imposing  upon  belligerents,  who 
alone  are  the  instigators  of  and  responsible  for  the  state  of  war,  the  duty  incum- 
bent upon  them  with  regard  to  neutrals,  not  only  to  respect  but  also  to  facilitate 
the  exercise  of  their  right  of  neutrality. 

With  respect  to  belligerents,  neutrals  have  primarily  rights;  with  respect  to 
neutrals,  belligerents  have  primarily  duties.  Such,  in  our  opinion,  should  be  the 
general  rule  for  our  deliberations  on  this  subject. 

We  therefore  give  preference  to  anv  proposal  which  tends  to  facilitate  the 
task  of  neutrals,  while  maintaining  the  dutv  of  the  latter  to  prevent  belligerents, 
by  all  means  in  their  power,  from  committing  hostile  acts  in  their  territorial 
waters. 

Article  2  of  the  Japanese  proposal  1 

Tf  the  two  belligerent  ships  which  are  simultaneously  in  neutral  waters  are 
a  merchant  ship  and  a  war-ship,  or  a  small  cruiser  or  torpedo-boat  and  a  bigi 
armored  ship  of  war,  it  is  perfectly  evident  that  the  merchant  ship  or  weaker  war- 
ship should  leave  port  first,  no  matter  which  vessel  came  in  first. 

Otherwise  the  humanitarian  purpose  of  this  measure,  consisting  in  avoiding- 

1  See  annexes  50  and  49. 
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an  encounter  or  fight,  would  not  be  accomplished.  If  the  big  armored  vessel 
should  leave  first,  it  would  only  have  to  wait  in  the  vicinity  of  the  port  for 

the  merchant  ship  or  weaker  war-ship  to  come  out.  The  capture  or 
[579]  destruction  of  the  latter  would  be  certain,  and  the  neutral  State  would 

have  given  it  over  to  its  enemy. 

Article  15  of  the  British  project * 

A  war-ship — let  us  say,  a  torpedo-boat — might  take  refuge  in  neutral  waters, 
not  for  the  purpose  of  escaping  from  a  pursuing  vessel,  but  for  the  purpose  of 
navigating  near  land,  so  as  not  to  be  seen  by  the  enemy.  That  would  not  be 
sufficient  to  give  the  neutral  the  right  to  intern  it.  There  must  be  an  engage- 
ment in  the  course  of  which  the  vessel  seeks  and  finds  an  immediate  refuge  in 
neutral  waters  and  thus  escapes  a  danger  otherwise  unavoidable. 

Liteutenant  Commander  Ivens  Ferraz  then  presents  amendments  which  the 
delegation  of  Portugal  suggests  be  made  to  the  British  and  Japanese  proposals.2 

Rear  Admiral  Siegel  states  that  the  German  delegation  has  listened  with 
the  keenest  interest  to  the  declaration  of  the  Russian  delegation  and  the  eloquent, 
elucidating  address  by  our  eminent  colleague,  Mr.  Louis  Renault. 

It  desires  to  state  that  in  its  opinion  the  principles  and  views  set  forth  by 
the  Russian  delegation  and  by  Mr.  Louis  Renault  respond  to  a  very  justifiable 
desire  and  to  the  conceptions  of  international  law  as  it  now  stands  and  as  it  has 
been  accepted  up  to  the  present  time,  the  definitive  regulation  of  which  is  desirable. 
The  German  delegation  believes  that  an  exhaustive  study  of  the  explanations 
given  and  the  principles  upon  which  they  are  based  cannot  but  greatly  aid  in 
bringing  about  a  happy  result,  and  it  recommends  them  to  the  favorable  consid- 
eration and  approval  of  this  high  assembly. 

Commander  Burlamaqui  de  Moura  states  that  because  of  the  great  import- 
ance to  Brazil  of  the  question  now  under  discussion,  he  has  prepared  a  study 
explaining  the  point  of  view  of  his  Government ;  but  he  will  not  read  it  on 
account  of  its  length  and  asks  only  that  it  be  inserted  in  the  minutes,  where  the 
members  of  the  Commission  may  peruse  it. 

This  is  ordered  to  be  done.  [The  statement  of  the  delegation  of  the  United 
States  of  Brazil  reads  as  follows: 

As  concerns  the  treatment  of  belligerent  war-ships  in  neutral  ports  and  terri- 
torial waters,  we  accept,  to  begin  with,  the  questionnaire  presented  to  the  Com- 
mission, in  the  form  in  which  it  has  been  drawn  up  by  the  committee  charged 
with  its  preparation  from  the  proposals  submitted.  We  are,  moreover,  of  the 
opinion  that  it  would  be  well,  in  order  to  avoid  delays  injurious  to  the  prompt 
and  successful  performance  of  our  work,  to  have  a  general  debate  on  the  question 
as  a  whole  before  discussing  it  article  by  article. 

We  believe  it  necessary  to  set  forth  fully  our  point  of  view  with  regard  to 
the  procedure  followed  up  to  the  present  time  in  the  solution  of  questions  raised 
by  this  problem  and  to  state  at  the  same  time  our  opinion  regarding  the  different 
means  considered  at  the  present  time  advisable  for  bringing  about  an  agreement. 

(1)  From  what  has  been  written  on  these  important  problems  of  international 
law,  it  is  our  conviction,  at  least  at  the  present  moment,  that  up  to  now  there  has 
been  no  general  principle  governing  the  matter. 

There  are  indeed  special  principles  sanctioned  by  time-honored  traditions, 

'  See  annexes  50  and  49. 
*  See  annex  50. 
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which  might  serve  in  the  study  of  this  delicate  question  of  the  admission  of  bel- 
ligerent vessels  to  neutral  ports  and  territorial  waters. 
[580]  But  the  broad  interpretation  which  it  is  possible  to  give  them,  and  which 
has  on  occasion  been  given  them,  has  shown  a  lack  of  agreement  among 
the  States  which  have  had  recourse  to  certain  of  these  principles  and  has  made 
manifest  the  profound  changes  which  they  have  undergone.  This  state  of  affairs 
justifies  the  desire  of  those  who  are  anxious  to  regulate  these  questions  in  a  way 
that  is  more  satisfactory  and  better  adapted  to  the  needs  of  to-day,  which  needs 
made  themselves  apparent  when  the  attempt  was  made  to  apply  general  princi- 
ples to  the  multiple  incidents  that  have  arisen  in  the  course  of  recent  hostilities. 

Recent  wars  have  shown  the  necessity  for  States  to  provide  for  and  regulate 
in  advance  all  the  difficulties  that  may  arise  in  this  respect.1 

The  inviolability  of  neutral  waters,  the  right  of  innocent  passage,  the  right 
of  asylum  and  of  replenishing  the  vessel's  coal  supply  in  these  waters,  all  of 
which  questions  are  included  in  the  questionnaire,  have  undergone,  as  a  result 
of  the  changes  in  armament,  the  progress  in  steam  navigation,  and  the  extension 
of  the  radius  of  action  in  hostilities,  such  an  evolution  that  the  old  rules  no  longer 
meet  the  needs  of  the  present  time. 

The  French  instructions  promulgated  on  these  points  and  until  now  regarded 
as  sufficient  even  by  the  British  Government,  the  English  and  the  American  rules, 
which  other  nations  also  have  accepted,  have,  when  applied  of  late,  been  judged 
inadequate. 

The  controversial  question  of  the  right  of  asvlum  has  received  various  inter- 
pretations and  has  not  been  sufficiently  elucidated  up  to  the  present  time. 

The  American  authorities,  in  prescribing  departure  within  twentv-four  hours 
and  in  ordering,  upon  the  expiration  of  that  period,  disarmament  and  internment 
until  the  end  of  the  war  of  vessels  coming  into  the  port  of  Manila  to  seek  refuge 
or  to  make  repairs,  interpreted  the  principles  in  a  very  different  way  from  the  rule 
followed  up  to  that  time.  This  rule  consisted  in  freely  granting  asvlum  without 
the  neutral's  incurring  any  responsibility,  so  long  as  he  does  not  give  one  bellig- 
erent any  assistance  that  might  be  construed  as  a  hostile  act  against  the  other. 

The  Netherland  authorities  pursued  the  same  course  a  little  more  risrorouslv, 
when  they  interned  the  cruiser  Torek,  which,  not  havine  sufficient  coal  to  take 
it  to  its  nearest  port  or  to  a  neighboring  port,  asked  the  Batavian  authorities  for 
a  supply — and  that,  knowing  it  was  impossible  for  the  vessel  to  ship  the  coal 
within  the  customary  time  limit  long  adopted  by  them.2 

The  voyage  of  the  Baltic  Fleet  to  the  Far  East  was  full  of  incidents  pertinent 
to  the  same  point  as  well  as  to  the  question  of  supplies  in  general,  particularly 
as  a  result  of  the  divergent  international  practices  in  the  matter  of  supplying  coal 
to  belligerent  war-ships  in  the  neutral  ports  and  waters  where  they  stopped.  That 
voyage  furnished  palpable  evidence  of  the  inconveniences  resulting  from  different 
applications  of  identical  principles. 

The  great  freedom  and  excessive  facilities  formerly  existing  in  this  matter 
have  been  reduced  to  simple  aid  accorded  vessels  in  need.  Thus,  we  have  to-day 
reached  the  conception  of  a  new  theory  according  to  which  belligerent  vessels 
are  refused  the  right,  except  perhaps  in  case  of  distress,  of  taking  on  coal  in 
neutral  waters. 

Even  the  incontestable  right  of  passage  through  the  maritime  territories  of 

'  Verraes,  Les  lois  de  la  guerre  et  la  neutrality,  Brussels,  1906,  vol.  ii,  p.  79. 
'  Times,  weekly  ed.,  July,  1905. 
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neutral  States,  under  the  necessary  precautions  and  prescribed  conditions,  has 
already  suffered  more  and  more  rigorous  restrictions,  some  persons  even  wishing 

to  prohibit  it  altogether. 
[581]  By  reason  of  all  this  lack  of  harmony,  which  we  have  pointed  out,  con- 
cerning this  serious  question  of  the  treatment  of  belligerent  ships  in  neutral 
ports  and  territorial  waters,  we  think  that  there  should  be  established  immediately 
new  fixed  and  definite  rules  covering  all  these  points,  so  as  to  avoid  in  future  the 
growth  of  the  present  tendency  of  hampering  the  just  application  of  all  these 
rules  with  restrictions. 

Indeed,  the  most  eminent  jurists  are  frequently  at  odds  on  questions  of  such 
great  importance.  This  is  the  opinion  of  Professor  Holland,  who  has  written 
to  the  Times,  expressing  the  hope  that  the  examination  of  these  questions  would 
form  one  of  the  subjects  worthy  of  the  attention  of  this  Conference.  The  Con- 
ference should,  in  our  opinion,  respond  to  this  appeal  by  formulating  rules  that 
will  show  the  civilized  world  that  we  have  settled  these  questions  without  for  a 
single  instant  losing  sight  of  respect  for  rights  that  must  be  guaranteed. 

(2)  A  neutral  State  has,  in  our  opinion,  the  right  to  prohibit,  wholly  or 
partially,  if  it  deems  it  necessary,  admission  of  belligerent  war-ships,  prizes,  or 
certain  other  vessels  or  classes  of  vessels  to  its  ports  and  territorial  waters,  either 
for  the  entire  duration  of  the  war  or  for  a  fixed  period  of  time.  It  may  authorize 
exceptions  for  humanitarian  reasons  in  the  case  of  belligerent  vessels  in  distress. 
This  includes  not  only  accidents  caused  by  the  sea,  but  also  repairs  rendered 
necessary  by  damage  resulting  from  this  condition  of  distress. 

We  recognize  the  right  to  enact  this  prohibition,  but  we  do  not  believe  that 
these  neutral  States  are  absolutely  obliged  to  forbid  the  navigation  of  war-ships 
in  their  ports  and  waters,  free  navigation  along  their  coasts  being  open  to  all 
nations. 

This  prohibition  is  perhaps  the  best  means  of  guaranteeing  the  neutrality 
of  the  country  enacting  it. 

It  is  clear,  moreover,  that  the  privilege  which  a  neutral  State  may  allow 
belligerents  of  cruising  in  its  waters  does  not  include  admission  to  its  ports,  nor 
the  navigation  of  its  rivers,  streams  or  canals,  for  it  would  in  that  case  evidently 
be  giving  aid  and  committing  a  real  violation  of  neutrality. 

(3)  It  would  be  a  manifest  violation  of  neutrality  if  a  neutral  State  permitted 
belligerent  war-ships  to  use  its  ports  or  territorial  waters  as  places  of  observation, 
of  meeting,  or  of  passage  if  forbidden  by  the  neutral,  as  a  base  for  military 
operations  of  any  kind,  or  as  the  seat  of  a  prize  court.  In  this  respect  the  various 
proposals  submitted  by  the  delegation  of  Great  Britain  seem  to  us  perfectly 
acceptable. 

(4)  We  likewise  consider  her  proposal  relative  to  the  case  of  a  prize  taken 
in  the  territorial  waters  of  a  neutral  State,  whether  the  prize  is  still  within  its 
jurisdiction  or  whether*  it  has  left  that  jurisdiction. 

(5)  The  length  of  stay  of  belligerent  war-ships  in  neutral  ports  and  terri- 
torial waters  should  be  limited.  The  rules  on  the  length  of  stay  do  not  apply 
to  vessels  that  were  already  there  for  the  protection  of  their  nationals,  such 
vessels  having  an  entirely  different  function  from  that  of  war-ships  admitted 
by  virtue  of  the  right  of  asylum.     They  are  charged  with  a  mission  of  protection 

and  may  remain  in  neutral  ports  in  time  of  war  as  in  time  of  peace.1 
[582]  Although  we  have  not  yet  any  fixed  principle  for  the  limitation  of  this  stay, 

1  Verraes,  Les  lois  de  la  guerre  et  la  neutrality,  vol.  ii,  p.  84. 
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and  although,  except  for  the  observance  of  the  general  principles  of  neu- 
trality, we  are  not  yet  bound  by  diplomatic  conventions  to  respect  any  particular 
rules,  we  nevertheless  consider  reasonable  the  rule  that  is  fairly  widespread  and 
accepted  by  various  Powers  of  the  limitation  of  this  stay  to  a  fixed  period  of 
twenty-four  hours,  except  when,  as  proposed  by  Japan,  the  condition  of  the  sea 
should  prevent  the  said  vessels  from  sailing,  the  legal  length  of  stay  being 
extended  until  the  condition  of  the  sea  ceases  to  be  dangerous. 

The  repairs  and  supplies  necessary  to  enable  the  vessel  to  put  to  sea  are 
indispensable,  since  without  permission  to  make  repairs  and  to  procure  all  that 
is  necessary  to  continue  its  voyage,  it  would  be  of  no  use  whatever  to  grant  the 
vessel  such  a  concession. 

(7)  When  a  belligerent  war-ship  takes  refuge  in  a  neutral  port  or  territorial 
waters,  to  escape  pursuit  by  its  enemy,  if  it  is  unable  to  complete  the  necessary 
repairs  or  to  take  on  sufficient  supplies  to  enable  it  to  put  to  sea  within  the  period 
allowed  it,  that  is  to  say  twenty-four  hours,  it  is  preferable,  as  a  guaranty,  for 
the  neutral  State  to  intern  it  until  the  end  of  the  war. 

That  is  the  surest  way  of  conforming  to  the  true  spirit  of  neutrality.  This 
would  not  be  too  rigorous  a  proceeding,  for  the  necessity  of  closing  the  ports  to 
these  vessels  would  thus  be  avoided,  which  closing  might  entail  heavy  damages, 
and  moreover  the  complications  which  the  difficulty  of  this  delicate  question 
might  lead  to  would  be  avoided. 

We  can  here  proceed  in  the  same  manner  only  in  the  case  of  vessels  in  dis- 
tress as  the  result  of  damage  caused  by  the  condition  of  the  sea. 

In  this  last  case  the  solution  accepted  by  all  is  to  allow  the  vessel  admitted 
under  these  conditions  to  depart  freely;  but  if  this  is  done  and  if  in  a  particular 
case  the  vessel  is  given  refuge,  this  would  be  a  first  infringement  of  the  principle 
of  the  inviolability  of  neutral  ports  and  waters,  which  infringement  would 
naturally  be  regarded  as  complete,  if  the  belligerent  vessel  is  not  subsequently 
required  to  depart  upon  the  expiration  of  the  customary  period  of  twenty-four 
hours  in  these  ports  or  waters. 

Humanitarian  considerations  should  undoubtedly  decide  neutrals  to  receive 
a  pursued  belligerent  vessel,  this  aid  being  indispensable  to  enable  it  to  escape 
a  danger  which  might  seriously  jeopardize  the  situation  of  those  on  board  or 
expose  the  vessel  to  certain  loss  unless  it  takes  refuge  in  the  first  port  it  comes  to. 

But  when  this  duty  is  once  performed  and  the  established  rules  covering  the 
matter  have  been  set  aside  to  give  way  only  to  Christian  sentiments,  which  demand 
not  only  that  the  vessel  be  admitted,  but  even  that  the  neutral  go  to  its  aid  to 
save  it  maintenance  of  his  neutrality  by  the  neutral  requires  that  these  vessels  be 
held  in  the  neutral's  ports  and  waters  and  disarmed  there,  and  that  they  shall 
not  take  any  further  part  in  hostilities  for  the  duration  of  the  war. 

(8-9)  We  think  it  advisable  to  make  a  distinction  according  as  it  is  a  question 
of  single  ships  or  groups  of  ships,  and  for  this  purpose  we  might  accept  the 
proposal  submitted  by  the  delegation  of  Japan,  which  does  not  permit  more  than 
three  belligerent  vessels  belonging  to  the  same  State  or  its  ally  to  be  moored 
simultaneously  in  the  same  ports  or  waters  of  a  neutral  State. 

This  would  be  following  the  example  of  the  Netherlands,  which  country  in 
its  decree  of  February  2,  1893,1  fixed  the  number  of  belligerent  ships 
[583]   which  would  be  admitted  to  its  ports  and  waters  at  three. 

It  is  a  time-honored  measure,  the  first  instance  of  which  is  to  be  found 

1  Donker  Curtius,  Des  navires  de  guerre  beltigerants  (Bordeaux,  1907),  p.  199. 
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in  the  treaty  of  1604  between  England  and  Spain,  the  number  of  vessels  to  be 
admitted  being  6  and  8.  This  measure  might  undoubtedly  be  useful,  especially 
to  Powers  whose  armament  is  weak  and  which  might  in  this  way  refuse  to 
allow  an  armed  force  of  such  size  as  might  give  rise  to  difficulties  to  enter  its 
ports. 

If  vessels  of  both  belligerents  should  be  simultaneously  in  a  neutral  port, 
the  custom  usually  followed  by  neutral  States  is  to  require  the  lapse  of  twenty- 
four  hours  between  the  departure  of  the  two  enemies.  This  system  was  accepted 
to  prevent  neutral  ports  and  waters  from  becoming  the  theater  of  acts  of  hostility 
between  belligerent  vessels. 

The  most  important  point  concerning  this  question  is  that  of  priority,  raised 
by  the  delegations  of  Japan  and  of  Russia. 

Up  to  the  present  time  it  has  been  permissible  for  that  one  of  the  enemies 
who  weighs  anchor  first  to  lie  in  wait  for  his  adversary  along  the  boundary  line 
of  neutral  territorial  waters  and  to  enter  into  combat  with  him,  which  only  their 
simultaneous  presence  in  the  same  port  has  rendered  possible.1 

In  order  the  better  to  conform  to  the  true  spirit  of  neutrality,  some  have 
wanted  to  permit  the  weaker  vessels  to  leave  first,  but  such  a  system  does  not 
appear  to  have  been  adopted  in  practice ;  so  that  no  fixed  rule  seems  yet  to  have 
been  recognized  upon  this  point.  Nevertheless  the  vessel  first  making  the  re- 
quest may,  without  any  violation  of  neutrality,  be  allowed  to  leave  first.  This 
would  be  more  in  accord  with  international  rules  than  to  leave  it  to  the  neutral 
State  to  decide  which  of  the  hostile  vessels  shall  leave  first,  as  proposed  by  the 
delegation  of  Japan. 

(10)  A  special  rule  should  be  formulated  for  vessels  accompanied  by  prizes. 

The  solution  of  so  controversial  a  question  as  this  most  in  conformity  with 
the  natural  interpretation  of  neutrality  would  be  to  refuse  these  vessels  admit- 
tance under  any  circumstances,  as  proposed  by  the  delegation  of  Spain,  drawing 
its  inspiration  perhaps  from  the  learned  opinion  of  Phillimore,  who  demands 
that  admission  of  this  class  of  vessels  to  neutral  waters  and  ports  and  their  stay 
therein  be  prohibited  except  as  the  result  of  force  majeure. 

In  practice,  other  jurists  affirm,  the  tendency  of  neutral  States  is  to  forbid 
capturing  vessels,  as  a  general  rule,  to  come  into  port  accompanied  by  their 
prizes,  except  in  case  of  peril  at  sea. 

In  harmony  with  many  writers,  we  hold  that  prizes  may  be  admitted  to 
neutral  ports  only  in  case  it  is  morally  impossible  to  take  them  to  a  belligerent 
port.  Moreover,  to  prevent  the  serious  difficulties,  which  the  presence  of  cap- 
turing vessels  may  cause  to  the  neutral  who  admits  them  to  his  ports,  we  consider 
Fiore's  opinion  acceptable,  who,  in  order  to  safeguard  all  rights,  contends  that 
a  seized  vessel  should  be  detained,  to  be  subsequently  restored  to  its  owner  if 
the  competent  court  declares  the  prize  illegal,  or  to  be  kept  at  the  disposal  of  the 
captor  Government  if,  on  the  other  hand,  the  competent  court  declares  it  valid. 

In  case  the  captor  brings  his  prize  into  a  neutral  port  to  escape  the  pursuit 
of  the  enemy,  we  hold,  as  the  English  delegation  has  proposed,  that  the  prize, 
together  with  its  officers  and  crew,  should  be  released  by  the  neutral   Power, 

and  that  the  prize  crew  should  be  interned  in  the  same  port. 
[584]    (11)   Outside  of  the  cases  already  formulated  by  us,  we  are  in  agree- 
ment upon  the  point  that  a  neutral  State  should  not  permit  a  belligerent 
war-ship  to  repair  within  its  jurisdiction  damage  resulting  from  a  fight,  or  in 

'  Pillet,  Les  lois  actuelles  de  la  guerre,  p.  308. 
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any  event  to  make  repairs  in  excess  of  what  would  be  necessary  to  enable  it  to 
navigate  and  within  the  period  allowed  it  to  make  these  repairs. 

(12-13)  The  question  of  supplying  provisions,  and  in  particular  coal,  is 
still  a  controversial  one  from  the  point  of  view  of  practice.  No  general 
agreement  has  yet  been  reached  as  to  the  solution  that  should  be  given  this 
question  now.  Events  which  have  taken  place  in  recent  wars  have  led  to  an 
entirely  new  way  of  looking  at  this  question,  even  to  allowing  the  radical  opinion 
of  those  who  would  refuse  belligerents  the  right  to  take  on  coal  in  neutral  waters 
and  ports  to  show  itself,  the  supplying  of  food  being  already  permitted  in  a 
measure  upon  which  the  delegates  are  more  or  less  in  agreement. 

In  the  War  of  Secession  the  necessity  of  regulating  the  matter  became 
apparent  for  the  first  time.  The  English  instructions  issued,  it  is  said,  at  the 
instance  of  the  United  States,  date  from  that  time.  These  instructions  laid  down 
the  principles  here  defended  by  the  delegations  of  Spain,  of  Japan,  and  of  Great 
Britain,  and  in  part  by  the  delegation  of  Russia. 

As  for  declarations  of  neutrality,  we  have  already  declared  ourselves  to  be 
in  favor  of  the  rules  laid  down  after  the  publication  of  these  instructions ;  that 
is  to  say,  we  have  declared  ourselves  in  favor  of  the  rule  prescribing  that  a 
belligerent  ship  may  be  authorized  to  take  only  sufficient  coal  to  enable  it  to 
reach  the  nearest  port  of  its  country,  or  the  nearest  neutral  destination. 

As  for  the  quantity  to  be  furnished  the  ship,  we  have  always  considered 
it  necessary  to  fix  a  reasonable  limit,  given  the  preponderant  part  which  coal 
plays  in  modern  naval  wars. 

We  also  recognize  as  reasonable  the  period  of  three  months,  reckoned  from 
the  date  on  which  the  vessel  completes  its  first  loading,  during  which  a  belligerent 
vessel  that  receives  supplies  in  a  neutral  port  may  not  again  take  on  supplies 
in  any  port  or  in  any  waters  of  that  country. 

In  view  of  the  uncertainty  that  prevails  as  to  the  rules  to  be  applied  to  these 
serious  and  delicate  questions  regarding  the  quantity  of  coal  and  time  within 
which  supplies  may  not  be  replenished,  which  rules  are  still  likely  to  give  rise  to 
rather  serious  objections,  we  consider  it  preferable  to  keep  to  a  middle  ground, 
as  far  removed  from  those  who  would  have  the  furnishing  of  coal  almost  entirely 
prohibited,  confusing  it  with  war  supplies,  as  from  those  who  hold  that  every 
Government  is  free  to  furnish  coal  to  a  belligerent  in  any  quantity  whatever. 

(14)  As  for  restrictions  in  the  matter  of  vessels  which  come  within  the 
theater  of  war  operations  or  which  are  in  proximity  to  the  zone  of  hostilities,  we 
favor  the  English  proposal  that  neutrals  be  permitted  to  search  all  vessels  within 
their  jurisdiction. 

(15)  The  measures  governing  the  departure  of  belligerent  war-ships  which 
do  not  conform  to  the  rules  concerning  the  length  and  conditions  of  their  stay  in 
neutral  ports  and  waters  are  those  which  are  generally  proposed  and  accepted  by 
almost  everybody. 

(16)  It  is  a  difficult  matter  to  know  what  is  the  situation  of  a  State  that 
[585]   is  a  victim  of  a  violation  of  neutrality,  and  especially  to  say  what  that 

State's  duty  is  to  insure  observance  of  the  rules  adopted,  particularly  if 
it  has  not  at  its  disposal  the  means  necessary  to  guarantee  that  neutrality.  It  is 
generally  said  that  the  State  is  bound  to  do  all  in  its  power  to  prevent  a  bellig- 
erent from  committing  hostile  acts  in  its  territorial  waters. 

Very  serious  violations  of  the  duties  of  neutrality  may  be  regarded  as  a 
"  casus  belli."     It  would  be  easy  to  avoid  them,  thanks  to  the  means  which  this 
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Conference  is  seeking  to  discover  to  insure  to  all  peoples  the  tranquillity  to 
which  they  have  a  right  in  the  international  community. 

Violations  that  are  of  less  importance  are  settled  without  difficulty  between 
the  neutral  State  and  the  belligerent,  the  courts  deciding  the  amount  of  damages 
to  be  paid  for  these  violations. 

Such  are  the  considerations  which  we  desire  to  present  with  regard  to 
the  questionnaire  that  is  to  serve  as  a  basis  for  our  further  deliberations. 

We  hope  to  hear  in  the  regular  course  of  the  discussion  explanations  that  will 
contribute  to  a  better  understanding  of  all  the  questions  raised.  We  shall  then 
examine  them  with  care  to  judge  of  the  great  importance  of  the  results  accom- 
plished.] 

The  President,  having  inquired  whether  anyone  desires  to  speak,  declares 
the  general  discussion  closed.  The  statements  made  by  the  various  delegates 
show  that  there  is  entire  agreement  as  to  there  being  a  general  principle  govern- 
ing the  question  of  the  treatment  of  belligerent  war-ships  in  neutral  ports  and 
waters.  Before  proceeding  to  a  discussion  of  the  articles  of  the  British  proposal, 
he  asks  his  Excellency  Sir  Ernest  Satow  whether  he  consents  to  referring  the 
first  article  of  said  project  to  the  Second  Commission,  which  is  examining  the 
question  of  the  opening  of  hostilities. 

His  Excellency  Sir  Ernest  Satow  consents. 

The  President  then  proposes  that  the  examination  of  Articles  3,  5,  7,  and 
31  of  the  British  project '  be  postponed  until  the  end  of  the  discussion. 

His  Excellency  Mr.  van  den  Heuvel  joins  in  the  President's  proposal, 
which,  however,  should,  in  his  opinion,  be  made  broader.  The  British  project 
contains  both  provisions  of  a  general  nature  and  rules  covering  specific  cases. 
There  are  two  classes  of  questions  which  should  be  distinctly  separated :  ques- 
tions of  principle  relating  to  the  rights  and  duties  of  neutrals  and  the  question 
of  application,  relating  to  the  treatment  of  belligerent  vessels  in  neutral  ports 
and  waters.  The  order  proposed  by  his  Excellency  Count  Tornielli  has  for  its 
object  the  separation  of  two  classes  of  ideas,  but  in  order  to  reach  this  result 
the  more  completely,  his  Excellency  Mr.  van  den  Heuvel  considers  it  advisable 
to  defer  Articles  1-10  of  the  English  proposal  until  the  end  of  the  discussion. 
All  these  articles  refer  to  the  rights  and  duties  of  neutrals  in  general,  and  it  is 
not  until  Article  11  that  the  proposal  refers  specifically  to  the  question  of  the 
treatment  of  belligerent  ships  in  neutral  waters. 

Mr.  Louis  Renault  (reporter)  expresses  the  opinion  that  this  procedure 
would  have  the  drawback  of  depriving  the  subcommission  of  the  benefit  of  the 
questionnaire  which  has  been  prepared  with  the  view  of  following  a  definite  order 
of  work. 

His  Excellency  Mr.  van  den  Heuvel  states  that  he  does  not  insist  upon  the 
procedure  which  he  has  indicated  and  which,  in  his  opinion,  would  facilitate 
the  discussion.  The  President  having  proposed  to  postpone  consideration  of 
some  of  the  articles,  he  had  confined  himself  to  suggesting  that  a  certain  number 
of  the  remaining  articles  might  be  added  to  those  which  it  has  been  deemed 

advisable  to  postpone. 
[586]  The  President  thinks  that  the  discussion  should  follow  the  order  of  the 
questionnaire.     He  requests  Mr.  van  den  Heuvel  to  be  good  enough  to 
indicate  the  place  in  the  discussion  which,  in  his  opinion,  should  be  assigned 

1  Annex  44. 
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to  the  different  articles.  The  committee  of  examination  will  take  these  observa- 
tions into  account. 

Rear  Admiral  Sperry  reserves  the  right  to  discuss  later  on  the  different 
proposals  submitted  to  the  subcommission.  He  confines  himself  to  remarking 
that  all  the  acts  performed  by  a  neutral  State  in  fulfilment  of  its  duties  of  neu- 
trality are  performed  by  its  own  authority  and  not  for  the  purpose  of  fulfilling 
a  duty  or  granting  a  favor  to  one  or  the  other  of  the  belligerents.  While  it  is 
recognized  that  the  treatment  of  belligerent  vessels  in  neutral  waters  is  a  matter 
that  should  be  settled,  he  states  the  imperative  necessity  of  not  loading  neutrals, 
whether  powerful  or  weak,  with  an  intolerable  burden  for  the  purpose  of  limit- 
ing and  defining  their  responsibility  for  their  protection. 

The  President  remarks  that  the  declaration  of  the  delegation  of  the  United 
States  is  of  a  general  nature.  It  will  be  inserted  in  the  minutes.  He  then  recalls 
that  his  Excellency  B$r.  Tcharykow  has  reserved  the  right  to  present  a  declara- 
tion in  the  course  of  the  discussion.  He  therefore  requests  the  delegate  of  Russia 
kindly  to  inform  him  when  this  declaration  will  take  place.  The  President  adds 
that  the  delegations  of  Denmark  and  of  Norway  have  suggested  that  a  distinction 
be  established  between  the  regulations  applying  to  ports  and  those  applying  to 
territorial  waters.  He  likewise  requests  them  to  be  good  enough  to  submit  their 
proposals  in  due  time. 

Point  1  of  the  questionnaire  not  having  called  forth  any  comments,  the 
President  reads  question  2  and  Article  30  of  the  British  project. 

His  Excellency  Sir  Ernest  Satow  requests  that  this  article  be  corrected  by 
substituting  the  words,  "  of  the  belligerent  Powers  "  for  the  words,  "  of  a  bellig- 
erent Power." 

His  Excellency  Mr.  Hammarskjold  observes  that  the  reply  to  the  second 
question  by  the  British  proposal  refers  not  only  to  ports,  but  also  to  territorial 
waters.  He  therefore  ventures  to  call  the  subcommission's  attention  to  the  special 
situation  of  States  located  within  the  radius  of  territorial  waters.  The  Institute 
of  International  Law  adopted,  at  its  1894  session,  the  following  provision: 
"  Straits  which  serve  as  a  passage  from  one  open  sea  to  another  open  sea  can 
never  be  closed."  If  the  right  of  neutrals  to  prohibit  war-ships  and  prizes  to 
enter  these  territorial  waters  is  sanctioned,  as  set  forth  in  the  British  proposal. 
Article  30,  it  would  be  necessary  to  add  to  this  provision  an  exception  to  the  same 
effect  as  the  resolution  of  the  Institute. 

At  the  request  of  the  President,  who  desires  to  know  whether  the  delega- 
tion of  Sweden  has  already  formulated  an  amendment  in  this  sense,  his  Excel- 
lency Mr.  Hammarskjold  replies  that  his  amendment  consists  in  adding  to 
Article  30  the  words,  "  Straits  which  serve  as  a  passage  from  one  open  sea  to 
another  open  sea  can  never  be  closed." 

The  President  observes  to  his  Excellency  Mr.  Hammarskjold  that  Article 
32  of  the  British  proposal  provides  specifically  for  the  case  in  question.  He 
therefore  asks  whether  this  provision  seems  to  be  sufficient  or  whether  he  main- 
tains his  special  amendment. 

His  Excellency  Mr.  Hammarskjold  replies  that  he  may  reserve  his  amend- 
ment until  the  discussion  of  Article  32  of  the  British  proposal ;  but  that  he 
[587]  desired  to  mention  it  when  No.  2  of  the  questionnaire  1  was  under  dis- 
cussion. 

1  Annex  49. 
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The  President,  having  ascertained  that  no  one  wants  the  floor  with  regard  to 
question  2,  states  that  the  reply  thereto  in  Article  30  of  the  English  project 
appears  to  him  to  have  been  approved  by  the  subcommission,  with  the  modification 
proposed  by  his  Excellency  Sir  Ernest  Satow. 

The  meeting  adjourns  at  12 :  30  o'clock. 
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His  Excellency  Count  Tornielli  presiding. 

The  meeting  opens  at  10 :  30  o'clock. 

The  President,  on  opening  the  meeting,  says  that  in  presiding  over  the 
debates  he  will  probably  have  occasion  to  quote  from  the  treaty  of  May  8,  1871, 
between  the  United  States  of  North  America  and  Great  Britain,  and  from  the 
part  of  the  Italian  Merchant  Marine  Code  relating  to  the  neutrality  of  the 
State  toward  belligerent  Powers.  He  has  therefore  requested  the  secretariat  to 
place  these  texts  before  the  subcommission.1 

The  President  adds  that  the  amendments  of  the  delegates  of  Denmark  2  and 
of  Portugal  3  have  likewise  been  distributed.  He  requests  his  Excellency  the 
delegate  of  Denmark  kindlv  to  take  into  consideration  the  fact  that  Article  1 
of  the  British  project  was  the  subject  of  discussion  by  the  subcommission  at  the 
meeting  of  July  27.  The  subcommission  agreed  that  this  article  belonged  to  the 
question  of  notification  of  the  opening:  of  hostilities  to  neutrals.  The  Second 
Commission,  to  which  this  question  was  referred,  has  not  vet  finished  examining 
it.  Therefore  the  amendment  to-dav  proposed  by  Denmark,  together  with  Article 
1  of  the  British  project,4  should  be  referred  to  the  Second  Commission. 

As  for  the  Portuguese  amendment  to  Article  30  of  the  British  proposal,  the 
President  observes  that  the  subcommission.  which  accented  this  article  of  the 
British  proposal  on  July  27,  has,  at  the  request  of  his  Excellency  Sir  Ernest 
Satow,  made  the  modification  therein  asked  for  by  the  Portuguese  deleeation. 

His  Excellency  Mr.  Hagerup,  referring  to  the  observations  formulated  by 
him  at  the  preceding  meeting,  requests  the  President  to  be  good  enough  to  place 
on  the  order  of  business  a  question  which  might  be  added  to  the  sixteen  questions 
of  which  the  questionnaire 5  consists.  This  question  might  be  formulated  as 
follows :  "  Is  it  necessary  to  apply  the  same  rule  to  territorial  zvaters  as  to  neu- 
tral ports?  "  e 

As  the  logical  consequence  of  this  proposal,  he  asks  that  the  words,  "and 

territorial  waters."  be  omitted  from  the  third  point  of  the  questionnaire. 

[589]   The    President    officially    acknowledges    his    Excellency    Mr.    Hagerup's 

submission  of  a  seventeenth  question  to  be  added  to  the  questionnaire,  the 

consideration  of  which  is  to  be  continued  to-day.     This  question  will  be  printed 

and  distributed.     The  discussion  thereof  will  give  the  very  distinguished  delegate 

1  See  annexes  A  and  B. 
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of  Norway  an  opportunity  to  present  his  views  on  the  important  question  which 
he  has  brought  up. 

His  Excellency  Mr.  Tcharykow  speaks  as  follows: 

Mr.  President:  In  conformity  with  the  desire  which  you  expressed  at  the 
close  of  the  preceding  meeting,  the  delegation  of  Russia  has  the  honor  to  present 
the  following  text,  which  it  considers  advisable  to  have  the  committee  of  exam- 
ination include  in  the  Convention  to  be  drawn  up  concerning  the  treatment  of 
belligerent  vessels  in  neutral  ports  and  waters: 

The  exercise  by  a  neutral  State  of  the  rights  laid  down  in  this  Con- 
vention, within  the  limits  therein  indicated,  can  under  no  circumstances  be 
considered  by  one  or  other  belligerent  as  an  unfriendly  act. 

The  delegation  of  Russia  is  also  of  the  opinion  that  it  will  be  incumbent  upon 
the  committee  of  examination  to  take  into  consideration,  when  it  deals  with  the 
matter  of  fixing  the  said  limits,  the  practical  and  judicious  observations  of  his 
Excellency  the  first  delegate  of  Norway  at  our  last  meeting.  These  observations, 
which  his  Excellency  Mr.  Hagerup  has  just  reiterated,  refer,  as  we  know,  to  the 
very  great  difference  there  is  to  a  neutral  State  between  its  ports  and  its  waters. 

The  delegation  of  Russia  concurs  entirely  as  regards  this  subject  in  the 
declaration  of  the  United  States  of  America,  stating  "  the  imperative  necessity 
of  not  loading  neutrals,  whether  powerful  or  weak,  with  an  intolerable 
burden."  It  would  be  contrary  to  this  requirement  if  we  should  attempt  to  ignore 
the  objections  cited  above  to  the  complete  assimilation  of  the  duties  of  a  neutral 
State  as  regards  its  ports  to  its  duties  as  regards  the  waters  that  wash  its  islands 
and  coasts. 

The  committee  doubtless  will  not  fail  to  examine  with  care  to  what  extent 
such  and  such  an  obligation  imposed  of  right  upon  a  neutral  State  with  regard 
to  the  former  will  apply  to  the  latter. 

I  should  like  to  add  a  few  words  concerning  the  correction  requested  by  the 
British  delegation  in  the  text  of  its  proposal  mentioned  under  No.  II  (Article 
30  of  the  British  project)  ■  of  the  questionnaire.2  The  substitution  of  the  words 
"  of  the  belligerent  Powers"  for  the  words  "  of  a  belligerent  Power,"  has  natu- 
rally for  its  object  the  insuring  of  absolute  impartiality  on  the  part  of  the  neutral 
State  toward  all  the  States  at  war.  The  delegation  of  Russia  thinks  that  under 
this  condition  of  absolute  impartiality  the  right  of  the  neutral  State  to  close  its 
ports  and  waters  to  belligerents  necessarily  carries  with  it  the  right  to  open  these 
ports  and  waters  to  them.  We  think  that  it  would  perhaps  be  advisable,  in 
this  connection,  to  enact  in  a  general  way  in  the  Convention  before  us,  by  analogy 
to  what  has  already  been  done  in  the  projected  regulations  concerning  the  rights 
and  duties  of  neutrals  on  land  (Article  4a),  that  "every  prohibition  or  restric- 
tion, as  well  as  every  advantage  or  facility,  shall  be  applied  indifferently  to  both 
belligerents,"  and  that  it  would  be  desirable  if  the  committee  of  examination  of 
this  Commission  would  keep  these  considerations  in  view  when  it  takes  up  the 
drafting  of  the  texts  in  question. 

Mr.  Louis  Renault  (reporter)  proposes  that  the  various  objections  result- 
ing from  the  difference  between  neutral  ports  and  neutral  territorial  waters  be 
dealt  with  together,  and  that  they  be  not  discussed  in  connection  with  each 
article. 
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[590]   His  Excellency  Sir  Ernest  Satow  says  that  the  British  delegation  accepts 
the  amendment '  submitted  by  the  delegation  of  Portugal  to  Article  30,  on 
condition  that  the  following  paragraph  be  added  to  that  article : 

A  neutral  State  may  also  forbid  any  belligerent  vessel  which  has  failed 
to  conform  to  the  orders  and  regulations  made  by  it,  or  which  has  violated 
neutrality,  to  enter  its  ports  or  territorial  waters. 

The  President:  "Under  No.  Ill  of  the  questionnaire2  we  find  several  pro- 
posals grouped  together  which  ought  to  be  separated  into  two  groups :  those  that 
seem  to  be  acceptable  to  all  the  delegations,  and  those  that  should  be  reserved  for 
a  more  detailed  and  exhaustive  examination.  I  therefore  place  at  the  head  of 
to-day's  discussion  Article  2  of  the  proposal  of  Great  Britain.  That  article  con- 
tains the  affirmation  of  a  general  principle,  which  seems  to  dominate  the  draft 
regulations  that  we  are  engaged  in  drawing  up.  It  is,  as  his  Excellency  Sir 
Ernest  Satow  said  in  his  remarkable  and  lucid  address  of  last  Saturday,  the 
dominant  idea  of  this  part  of  the  draft." 

His  Excellency  Mr.  van  den  Heuvel  says  that  Article  2  of  the  British  proj- 
ect is  of  an  absolutely  general  nature.  It  applies  both  to  war  on  land  and  to 
war  on  sea.  In  his  opinion,  it  is  for  the  drafting  committee  to  decide  upon  the 
place  which  this  article  should  occupy. 

Mr.  Louis  Renault  replies  that  this  is  merely  a  question  of  order,  but  it 
must  be  noted  that  the  reference  requested  presupposes  that  the  Conference  will 
draw  up  regulations  in  the  matter  of  neutrality  applicable  to  both  war  on  land 
and  war  on  sea.  Nevertheless  it  may  happen  that  two  distinct  sets  of  regulations 
will  be  drawn  up.  The  drafting  committee  should  be  given  great  latitude  with 
regard  to  the  question  raised  by  his  Excellency  Mr.  van  den  Heuvel. 

The  President  replies  to  his  Excellency  Mr.  van  den  Heuvel  that  the 
drafting  committee  will  take  into  account  the  observations  presented  by  him. 

His  Excellency  Mr.  Martens  desires  to  submit  to  the  subcommission  certain 
observations  of  a  general  nature.  The  President  has  observed  that  the  difficulty 
of  the  question  of  the  treatment  of  belligerent  war-ships  arises  from  the  fact 
that  there  are  no  generallv  recognized  principles  on  the  subject. 

There  is  not  only  a  divergence  of  principles,  but  also  a  conflict  of  interests : 
on  the  one  hand,  the  belligerent  who  wishes  to  weaken  the  enemy  at  any  cost; 
on  the  other  hand,  the  duties  of  neutrals. 

We  must  therefore  fix  a  boundary  line  between  the  rights  and  claims  of 
belligerents  and  the  obligations  of  neutrals  resulting  from  the  state  of  war. 

In  his  opinion,  precedence  must  be  given  to  the  rights  of  neutrals. 

The  neutral  has  only  one  duty:  not  to  intervene  in  the  war,  and  to  see  that 
his  sovereignty  and  independence,  as  founded  upon  treaties,  are  respected. 

These  essential  rights  of  the  neutral  State  are  in  no  way  affected  by  war. 

A  belligerent  vessel  that  seeks  refuge  in  a  neutral  port  must  obey  the  local 
laws.  In  his  opinion,  the  various  projects  have  not  taken  this  principle  sufficiently 
into  account,  while  they  have  insisted  upon  the  duties  of  neutrals. 

The  starting-point  should  be  the  sovereignty  of  the  neutral  State  over  its 
territorial  waters  and  ports.  It  follows  that  the  belligerent  has  no  right  to  con- 
sider himself  the  master  when  he  seeks  refuge  with  a  neutral.  This  is  the  ground 
upon  which  the  question  before  us  should  be  placed. 
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[591]  The  President  thanks  his  Excellency  Mr.  Martens  for  having  set  forth 
with  such  lucidity  and  authority  the  principles  that  he  himself  laid  down 
at  the  beginning  of  this  part  of  the  work  of  the  subcommission.  He  congratu- 
lates himself,  for  it  is  his  purpose,  as  he  has  said,  to  be  guided  by  those  principles 
in  presiding  over  the  discussions. 

The  observations  that  have  been  exchanged  by  the  delegates  contain  no 
objection  to  considering  Article  2  of  the  British  project  as  embodying  the 
dominant  principle  of  the  regulations  now  being  studied. 

The  President  then  makes  the  following  address : 

A  great  number  of  provisions  in  the  British  project,  which  we  shall  examine 
in  detail,  relate  to  this  general  principle. 

But  I  must  revert  to  a  preliminary  question  in  the  matter  of  wording  rather 
than  of  substance.  At  our  last  meeting  the  very  distinguished  British  delegate 
gave  the  reasons  why  the  regulations  which  we  are  drawing  up  should  not,  in 
his  opinion,  deal  with  the  duties  of  belligerents  alone,  but  also  with  the  duties 
of  neutrals.  This  remark,  however,  seems  to  apply  rather  to  the  provisions  of 
the  British  project  concerning  the  rights  and  duties  of  neutral  States  in  naval 
warfare  than  to  those  governing  the  treatment  of  belligerent  war-ships  in  neutral 
ports  and  waters. 

Since  by  adopting  Article  2  of  the  British  project  we  have  begun  with  the 
duty  of  belligerents,  it  would  be  proper  to  continue  along  that  line. 

The  general  harmony  of  the  draft  regulations  would  be  better  respected 
if,  while  continuing  the  consideration  of  the  duties  of  belligerents,  we  could 
introduce  such  modifications  in  form  as  are  necessary  to  adapt  the  wording  used 
in  the  British  project  to  the  matter  in  question. 

This  would  be  a  matter  of  drafting,  which  we  could  not  perhaps  execute 
here  with  all  the  attention  desirable,  but  to  which  we  may  ask  the  delegate  of 
Great  Britain  to  give  his  assent  in  principle.  Our  task  would  thereby  be  greatly 
facilitated. 

His  Excellency  Sir  Ernest  Satow  having  given  his  assent,  the  President 
continues  as  follows : 

Before  taking  up  the  special  provisions  of  Articles  6,  8,  9,  10,  25,  and  32 
of  the  British  project,1  which  are  grouped  under  No.  Ill  of  the  questionnaire  2 
I  think  we  should  examine  Article  2  of  the  Russian  proposal.3 

There  is  in  this  article  an  application  of  the  general  principle,  which  we  have 
borrowed  from  the  British  project  and  accepted,  to  the  special  case  of  acts  of 
hostility. 

Article  1  of  the  Spanish  proposal 4  refers  to  the  same  thing. 

Before  the  discussion  takes  place,  I  should  like  to  have  the  question  well 
put,  and  I  therefore  ask  that  I  may  be  allowed  to  make  a  remark. 

The  proposition  of  Article  2  of  the  delegation  of  Russia  manifestly  includes 
under  the  generic  head  of  "Acts  of  hostility"  both  the  fighting  and  capturing 
of  enemy  ships,  or  even  of  neutral  ships  carrying  contraband. 

In  Article  28  of  the  British  project,  which  is  included  under  No.  IV  of  the 
questionnaire,  it  is  a  question  of  prizes  captured  in  territorial  waters  in  viola- 
tion of  neutrality.     I  ask  the  subcommission  whether  it  would  not  be  better 
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to  state  in  a  single  provision  that  all  captures  and  acts  of  hostility  whatsoever 

are  forbidden  in  the  waters  of  a  neutral  State. 
[592]   In  Article  251  of  the  Italian  Merchant  Marine  Code  of  1877  1  appears  the 

following  provision : 

A  capture  or  any  hostile  operation  between  ships  of  belligerent  nations 
in  the  territorial  waters  or  in  waters  adjacent  to  islands  belonging  to  the 
State  will  constitute  a  violation  of  territory. 

This  text,  in  my  opinion,  well  puts  the  question  we  are  considering. 

His  Excellency  Mr.  Tcharykow  states  that  the  delegation  of  Russia  has 
no  objection  to  the  three  texts  which  the  President  has  read  being  examined 
in  the  way  he  has  proposed. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  recom- 
mends that  vague  terms  such  as,  "  war  operations,  base  of  operations,  etc.," 
which  might  lead  to  confusion,  be  not  used  in  the  discussion  or  in  the  text. 

Mr.  de  Beaufort  asks  permission  to  present  a  few  observations  on  the  sub- 
ject and  speaks  as  follows : 

As  I  had  the  honor  to  point  out  at  the  last  meeting  of  this  subcommission, 
the  conventional  rules  to  be  enacted  in  the  matter  of  the  treatment  of  belligerent 
war-ships  in  neutral  ports  must  first  of  all  be  very  definite,  in  order  that  they  may 
not  give  rise  to  unpleasant  misunderstandings. 

In  this  connection,  I  venture  to  call  your  attention  to  Article  1  of  the  Spanish 
proposal  and  to  Article  1  of  the  Japanese  proposal,  which  mention  "  bases  of 
military  operations,  whatever  be  the  nature  of  such  operations  "  and  "  bases  of 
military  operations  or  acts  of  any  kind  with  military  purposes."  I  believe  that 
every  belligerent  war-ship  without  exception  falls  under  the  application  of  these 
articles,  for  I  cannot  imagine  such  a  vessel  not  engaging  in  war  operations  in 
the  broad  sense  in  which  the  Spanish  article  uses  this  expression  and  which  the 
corresponding  articles  of  the  Russian  and  British  proposals  do  not  seem  to 
exclude.  I  also  find  it  difficult  to  conceive  of  a  belligerent  war-ship  navigating 
without  a  military  purpose.     (Article  1  of  the  Japanese  proposal.) 

Even  if  the  vessel  is  only  keeping  a  watch  on  neutral  commerce,  it  is  as  a 
matter  of  fact  pursuing  a  military  object.  These  proposals,  however,  permit 
belligerent  vessels  to  take  on  food  and  coal  (Spanish  proposal,  Article  5,  and 
Japanese  proposal,  Article  4),  but  Article  5  of  the  Japanese  proposal  contains  a 
further  restriction  which  might  be  regarded  as  an  absolute  prohibition,  for  it 
includes  not  only  belligerent  ships  entering  the  theater  of  war  or  headed  in  that 
direction  or  toward  the  zone  of  actual  hostilities,  but  also  those  whose  destination 
is  doubtful  or  unknown.  This  last  category  would  seem  to  include  all  belligerent 
vessels.  The  commanding  officers  of  all  these  ships  will  have  orders  which  they 
may  not  communicate  to  the  authorities  in  neutral  ports.  They  may  therefore  be 
considered  almost  always  as  having  a  doubtful  or  unknown  destination. 

There  is  here  an  ambiguity,  if  not  a  contradiction,  due  to  the  vague  meaning 
of  the  expressions,  "  war  operations,"  etc.,  and  I  venture  again  to  call  this  sub- 
commission's  attention  to  the  desirability  of  making  these  expressions  more 
definite,  if  they  are  indispensable. 

The  Convention  on  which  the  Conference  agrees  should,  I  repeat,  first 
of  all  be  definite,  in  order  that  it  may  not  give  rise  to  misunderstandings. 

If  the  uncertainty  which  now  exists  in  the  absence  of  conventional  rules 

continues  after  these  rules  have  been  established,  because  they  are  not  defi- 

[593]  nite,  neutrals  will  be  exposed  to  difficulties  which  may  lead  to  serious 
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disputes.  The  British  delegation  has  formulated  in  Article  10a  and  b 
certain  positive  rules  defining  the  expression  base  of  operations.  This  is  a  system 
that  I  approve,  but  I  believe  that  we  should  add  certain  negative  rules ;  that  we 
should  specify  certain  cases  in  which  neutral  waters  should  not  be  considered  as 
serving  as  a  base  of  operations,  for  example : 

I.  Neutral  ports  and  territorial  waters  cannot  be  considered  as  serving  as  a 
base  of  military  operations  if  the  war-ships  of  belligerent  States  load  therein  the 
fuel  needed  to  take  them  to  the  nearest  non-enemy  foreign  port. 

II.  Likewise  the  war-ships  of  a  belligerent  State,  which  were  in  foreign 
waters  at  the  beginning  of  the  war,  may  always  receive  in  a  neutral  port  or 
territorial  waters  sufficient  fuel  to  enable  them  to  reach  a  port  of  their  own  coun- 
try without  the  neutral  port's  being  considered  as  serving  as  a  base  of  war 
operations. 

The  President  thanks  his  Excellency  Mr.  Tcharykow  for  his  adhesion  to 
the  form  in  which  he  has  put  the  question  of  the  prohibition  of  acts  of  hostility. 
Since  no  objections  have  been  raised  in  the  matter  of  principle,  the  different 
formulas  will  be  referred  to  the  committee  of  examination. 

The  President  continues  as  follows : 

The  following  articles,  prohibiting  other  war  operations  in  neutral  waters, 
are  grouped  together : 

Article  1  of  the  Spanish  proposal ;  * 

Article  10  of  the  British  project ; 2 

Article  1  of  the  Japanese  proposal ; s 

Article  3  of  the  Russian  proposal.4 

With  differences  of  wording,  which  are  of  no  great  importance,  these  four 
proposals  seem  to  be  inspired  by  the  second  point  of  Article  6  of  the  Treaty  of 
Washington,  which  has  been  in  force  since  1871  between  the  United  States  of 
North  America  and  Great  Britain.  The  two  Powers  agreed  to  communicate  the 
contents  of  this  article  to  the  maritime  Powers  and  to  invite  them  to  adhere 
thereto.  I  may  therefore  venture  to  count  upon  their  support  in  suggesting  the 
adoption  of  the  text  of  the  second  point  of  Article  6  of  the  Treaty  of  Wash- 
ington, with  a  slight  variation  in  its  form  which  is  necessary  in  order  to  adapt 
it  to  the  project  which  we  are  elaborating. 

The  Treaty  of  Washington  5  states : 

A  neutral  Government  is  bound : 

First,   .    .    . 

Secondly,  not  to  permit  or  suffer  either  belligerent  to  make  use  of  its 
ports  or  waters  as  the  base  of  naval  operations  against  the  other,  or  for  the 
purpose  of  the  renewal  or  augmentation  of  military  supplies  or  arms,  or 
the  recruitment  of  men. 

In  our  regulations  this  text  should  be  adopted  in  the  following  form : 

Belligerents  are  forbidden  to  use  the  ports  or  waters  of  a  neutral  State 
as  a  base  of  naval  operations  against  the  enemy. 

Can 'this  formula,  which  has  the  advantage  of  appearing  in  an  international 
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convention  in  force  between  two  great  maritime  Powers,  likewise  satisfy  the 
authors  of  all  the  proposals  under  consideration?  It  seems  to  me  that  it  can, 
so  far  as  Spain  and  Russia  are  concerned,  but  perhaps  not  in  the  case  of  England 

and  Japan. 
[594]  His  Excellency  Sir  Ernest  Satow  emphasizes  the  fact  that  it  seems  to 
him  necessary  to  make  a  distinction  in  the  matter  of  the  supplies  that  may 
be  taken  on  in  a  neutral  port.  It  is  permissible  to  buy  provisions  to  feed  the  crew 
for  the  time  being,  while  the  loading  of  supplies  by  auxiliary  vessels  constitutes 
a  real  military  operation. 

The  President  resumes  the  floor  and  says : 

Article  10  of  the  British  proposal *  specifies  two  cases  of  operations  which 
should  be  included  under  the  head  of  military  operations.  They  are  indicated  by 
the  letters  A  and  B. 

I  ask  your  permission  to  take  up  case  B  first.  It  refers  to  prohibiting 
loading  by  auxiliary  vessels  in  neutral  waters.  Is  not  this  prohibition  included 
in  th^  prohibitions  contained  in  Article  6  of  the  British  proposal  ? 

In  any  event,  may  I  venture  to  remind  you  of  the  second  part  of  the  second 
point  of  Article  6  of  the  Treaty  of  Washington? 

It  contains  a  prohibition  forbidding  belligerents  to  make  use  of  territorial 
waters  for  the  purpose  of  replenishing  or  increasing  their  military  supplies. or 
armaments  or  for  recruiting. 

If  this  provision  were  accepted,  those  of  Article  6  and  of  Article  10,  para- 
graph B  of  the  British  project  might  be  regarded  as  superfluous. 

His  Excellency  Mr.  Tcharykow  says  that  the  delegation  of  Russia  has  the 
honor  to  state  that  paragraph  2  of  Article  6  of  the  Treaty  of  Washington  responds 
entirely  to  what  it  has  in  mind  and  that  it  is  ready  to  accept  the  sense  thereof, 
requesting  the  committee,  however,  to  take  into  consideration  also  Articles  2  and 
7  of  the  Russian  proposal  when  the  time  comes  to  draw  up  the  definitive  text. 

His  Excellency  Sir  Ernest  Satow  maintains  that  the  text  of  paragraph  B  of 
Article  10  of  the  British  project  seems  to  him  more  definite.  He  therefore  ven- 
tures to  recommend  its  adoption  to  the  committee  of  examination. 

The  President  continues:  It  remains  for  us  to  examine  proposal  A  of 
Article  10  of  the  British  project. 

It  relates  to  the  installation  on  neutral  territory  or  on  board  a  vessel  in 
neutral  waters  of  a  radio-telegraph  station  or  any  other  apparatus  for  com- 
munication with  belligerent  war-ships. 

Is  the  inclusion  of  this  special  operation  among  those  that  serve  a  belligerent 
as  bases  of  operation  accepted? 

No  objection  being  made,  the  President  states  that  this  provision  of  Article 
10  of  the  English  project '  is  accepted.  He  asks  himself  where  this  clause  should 
be  placed. 

It  might  be  coordinated  with  the  article  that  reproduces  the  second  point 
of  Article  6  of  the  Treaty  of  Washington. 

It  is  decided  that  the  committee  of  examination  will  consider  this  question. 

The  President  submits  two  other  proposals  of  the  British  delegation  to  dis- 
cussion and  observes  that  one  of  them  certainly  bears  a  relationship  to  the 
questions  that  are  now  before  the  subcommission.  He  means  the  proposal 
contained  in  Article  25  of  the  project  of  Great  Britain.     He  reads  the  proposal. 

1  Annex  44. 
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No  one  having  made  any  comments,  the  President  considers  this  article 
adopted. 
[595]  Continuing,  the  President  says:  The  other  proposal  appears  in  Article  8. 
I  think  that  we  have  here  one  of  those  articles  to  which  his  Excellency  Mr. 
van  den  Heuvel  referred  in  the  general  discussion  and  which,  in  his  opinion, 
would  be  better  placed  in  a  special  chapter  entitled  :  "  The  Rights  and  Duties  of 
Neutral  States  in  Naval  War." 

It  has  already  been  practically  agreed  that  in  this  chapter  should  appear  some 
of  the  proposals  of  the  British  delegation  which  it  has  been  impossible  to  attach 
to  the  questionnaire,  which  comprises  only  the  treatment  of  belligerent  war-ships 
in  neutral  ports  and  waters. 

I  therefore  ask  the  delegate  of  Great  Britain  whether  he  consents  to  post- 
poning consideration  of  Article  8  until  we  are  ready  to  take  up  Articles  3,  5,  7, 
and  31  of  the  English  project. 

His  Excellency  Sir  Ernest  Satow  having  given  his  assent,  the  President 
says : 

A  final  provision  of  the  English  project >  under  No.  Ill  of  the  question- 
naire 2  appears  in  Article  32  of  the  English  project. 

His  Excellency  Turkhan  Pasha  makes  the  following  declaration: 

The  Imperial  Ottoman  delegation  deems  it  its  duty  to  declare  that,  given  the 
exceptional  situation  of  the  Dardanelles  and  the  Bosporus,  resulting  from 
treaties  in  force,  these  straits,  which  are  an  integral  part  of  Turkish  territory, 
cannot,  in  any  event,  be  referred  to  by  Article  32  of  the  British  proposal.  The 
Imperial  Government  cannot,  under  any  circumstances,  conclude  an  agreement 
tending  to  limit  its  indisputable  rights  with  regard  to  these  straits. 

The  President  officially  acknowledges  his  Excellency  Turkhan  Pasha's 
declaration  and  requests  him  to  file  the  text  thereof  in  order  that  it  may  be 
inserted  in  the  proceedings  of  the  Conference.  He  states  that  the  latter  is  not 
authorized  to  modify  or  alter  in  its  deliberations  the  conventional  system  apply- 
ing to  certain  straits  and  channels  as  the  result  of  treaties  in  force. 

The  President  then  recalls  that  the  subcommission  must  here  take  up  again 
the  examination  of  the  observations  submitted  at  the  meeting  of  July  27  by  the 
delegations  of  Denmark  and  Sweden.  When  these  observations  were  formulated, 
he  ought  to  have  asked  the  representatives  of  those  two  countries  whether  Article 
32  of  the  British  proposal  would  not  give  them  full  satisfaction.  The  Danish 
delegation  has  since  formulated  an  amendment,3  which  is  read. 

Replace  the  words,  "  so  as  to  prohibit  the  mere  passage  through  neutral 
waters  in  time  of  war  by  a  war-ship  or  auxiliary  ship  of  a  belligerent,"  in  Article 
32  by  the  words,  "  so  as  to  prohibit  in  time  of  war  the  mere  passage  through  neu- 
tral waters  joining  two  open  seas  by  a  zvar-ship  or  auxiliary  ship  of  a  belligerent." 

Before  taking  up  the  consideration  of  this  amendment,  the  President  invites 
the  delegates  of  Denmark  and  of  Sweden  to  make  known  their  ideas  on  the 
subject. 

His  Excellency  Mr.  Hammarskjold  calls  attention  to  what  he  said  at  the 
meeting  of.  July  27  on  the  status  of  certain  straits. 

Mr.  Vedel  reads  the  following  declaration : 

The  amendment  which  the  Danish  delegation  has  taken  the  liberty  of  pro- 
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posing  to  Article  32  of  the  British  project  limits  the  simple  right  of  passage  of 
war-ships  and  auxiliary  vessels  of  a  belligerent  to  the  territorial  waters  uniting 

two  open  seas. 
[596]   The  Danish  delegation,  in  presenting  this  amendment,  was  inspired  mainly 
by  the  following  reasons: 

Recognition  of  an  unlimited  simple  right  of  passage  for  belligerent  war-ships 
can  hardly  be  reconciled  with  the  neutral's  right  to  close  interior  waters  for  the 
purpose  of  defending  his  neutrality — notably  bodies  of  water  with  two  entrances 
— which  offer  a  belligerent  fleet  special  opportunities  as  a  base  of  operations,  as 
well  as  for  certain  acts  that  are  unlawful  in  neutral  waters. 

In  granting  belligerents  the  simple  right  of  passage  through  territorial  waters, 
and  at  the  sam*.  time  allowing  neutrals  to  prevent  admission  to  these  waters, 
we  would  be  taking  away  with  one  hand  what  we  had  given  with  the  other. 

As  the  laying  of  submarine  mines  by  neutrals  comes  within  the  jurisdiction  of 
another  Commission,  I  cannot  enter  into  the  details  of  that  question. 

I  only  want  to  bring  out  the  connection  between  the  two  questions  and  the 
desirability  of  not  restricting  by  convention  the  exercise  of  a  neutral's  sovereign 
rights  over  his  territorial  waters  in  such  a  way  as  to  deprive  him  of  the  most 
effectual  means  he  has  of  enforcing  the  important  prescriptions  of  this  same 
convention. 

His  Excellency  Sir  Ernest  Satow  feels  that  he  ought  to  state  that  in  his 
opinion  Article  32  of  the  British  proposal  explicitly  guarantees  to  belligerent 
vessels  the  right  to  cross  territorial  waters  in  time  of  war  as  in  time  of  peace. 
By  inserting  a  special  clause  on  the  subject  of  straits,  would  we  not  be  limiting 
this  right  of  belligerents  which  we  desire  to  preserve? 

Mr.  Louis  Renault  explains  that,  if  he  has  correctly  understood  Sir  E. 
Satow,  the  latter  is  of  the  opinion  that  the  general  principle  is  that  belligerents 
always  have  the  right  to  pass  through  territorial  waters.  It  is  evident  that  they 
may  not  insist  upon  entering  a  port,  but  they  are  always  free  to  cross  territorial 
waters,  no  matter  whether  it  is  a  question  of  a  strait  joining  two  open  seas  or 
not.  The  rule  therefore  is  the  right  of  passage,  but  of  course  no  acts  of 
hostility  may  be  committed.  The  Danish  proposal  might  therefore  seem  indi- 
rectly to  place  a  restriction  upon  the  principles  contained  in  the  British  proposal. 

The  President,  in  accord  with  the  Reporter  and  his  Excellency  Sir  Ernest 
Satow,  thinks  that  the  examination  of  the  Danish  amendment  might  be  entrusted 
to  the  committee  of  examination. 

His  Excellency  Mr.  Hammarskjold  does  not  doubt  that  the  purpose  of  the 
British  proposal  is  merely  to  lay  down  the  principle  that  the  passage  of  war-ships 
through  territorial  waters  is  lawful.  He  likewise  presumes  that  neutral  States 
will  always  have  the  right  to  impose  certain  restrictions ;  otherwise  it  would  be 
difficult  for  them  to  take  the  necessary  measures  to  safeguard  themselves,  as 
well  as  to  maintain  their  neutrality.  In  time  of  peace  certain  routes  are  closed ; 
such  exceptions  are  a  fortiori  necessary  in  time  of  war. 

His  Excellency  Mr.  Hammarskjold  has  no  objections  to  referring  the 
Danish  amendment  to  the  committee  of  examination.  • 

The  President  feels  that  he  is  interpreting  the  ideas  that  have  manifested 
themselves  in  the  exchange  of  views  that  has  taken  place  in  stating  that  Article  32 
should  be  transferred  to  the  chapter  concerning  the  rights  and  duties  of  neutral 
States. 

He  then  continues  his  exposition,  saying  that  before  closing  No.  Ill  of  the 
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questionnaire,  he  must  take  up  a  particular  point  in  the  proposal  of  Japan. 
[597]  In  its  first  article  this  proposal  speaks  of  belligerent  vessels  that  make  use 
of  neutral  ports  and  waters  as  places  of  observation  or  of  meeting. 

He  asks  the  Japanese  delegation  whether  it  thinks  that  the  prohibition  in 
question  could  still  be  necessary  in  case  the  subcommission  should  succeed  in 
coming  to  an  agreement  on  the  length  of  stay  of  belligerent  vessels  in  neutral 
waters. 

In  any  event,  it  would  be  proper,  he  says,  to  combine  the  debate  on  this  part 
of  the  Japanese  proposal  with  the  debate  soon  to  take  place  on  fixing  the  length 
of  stay.  It  is  therefore  a  short  postponement  of  the  discussion  of  Article  1  of 
the  proposal  of  Japan  which  he  asks  the  eminent  delegate  of  that  country  to  be 
courteous  enough  to  grant. 

His  Excellency  Mr.  Keiroku  Tsudzuki  gives  his  assent. 

Before  passing  to  the  reading  of  question  IV,  Commander  Burlamaqui  de 
Moura  reads  the  following  declaration  in  the  name  of  the  delegation  of  Brazil: 

Considering  that  it  is  not  permissible  after  the  declaration  of  war  for  bellig- 
erents to  continue  to  obtain  fighting  ships  in  neutral  countries,  it  must  never- 
theless be  noted  that  the  reasons  for  stopping  this  practice  cannot  apply  to 
vessels  under  construction  before  the  opening  of  hostilities  at  a  time  when  hos- 
tilities could  not  be  foreseen. 

Considering,  further,  that  under  these  conditions,  it  would  not  be  equitable 
to  deprive  belligerents  of  these  fighting  units,  the  acquisition  of  which  was  con- 
summated before  war  became  imminent,  these  vessels  should  be  regarded  as  an 
integral  and  recognized  part  of  the  navy  of  the  country  in  question. 

The  delegation  of  Brazil  therefore  submits  the  following  amendment: ' 

War-ships  in  course  of  construction  in  the  shipyards  of  a  neutral  country 
may  be  delivered  with  all  their  armament  to  the  officers  and  crews  ap- 
pointed to  receive  them,  when  they  have  been  ordered  more  than  six  months 
before  the  declaration  of  war. 

The  President  officially  acknowledges  the  filing  of  this  proposal  and  ex- 
presses the  opinion  that  it  should  be  placed  under  the  head  of  the  rights  and  duties 
of  belligerents. 

Question  IV  of  the  questionnaire  2  is  taken  up. 

The  President  reads  it  and  states  that  there  is  only  one  proposal  in  response 
to  this  question.     It  is  contained  in  Article  28  of  the  British  project.3 

He  notes  that  it  is  a  question  of  a  provision  which  follows  from  the  pro- 
visions upon  which  an  agreement  has  been  reached.  He  states  that,  no  objection 
having  been  made  to  the  adoption  of  this  article,  it  may  be  considered  as  adopted. 

Question  V  of  the  questionnaire  is  submitted  for  discussion. 

The  President  reads  it  and  then  makes  the  following  remarks : 

"  We  have  two  substantially  different  replies  to  this  question.  Spain, 
[598]  Great  Britain,  and  Japan  propose  that  the  so-called  24-hour  rule  be  made 
binding  upon  all  the  Powers.  The  same  rule  is  contained  in  the  Italian 
Merchant  Marine  Code.  The  Russian  delegation,  on  the  contrary,  thinks  that  it 
is  the  right  of  the  neutral  State  to  determine  the  length  of  stay  of  belligerent  war- 
ships in  the  waters  and  ports  of  the  said  State. 
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The  question  must  be  better  stated.  We  are  all  agreed  that  every  State 
has  the  right  to  make  its  own  laws.  There  would  be  no  innovation  if  we  inserted 
in  the  regulations  we  are  preparing  this  fundamental  principle,  in  connection  with 
the  special  case  of  the  length  of  stay.  We  must,  however,  try  to  reach  an  agree- 
ment on  the  greatest  number  of  points  possible,  so  as  to  create  a  basis  of  uniform 
legislation.  One  of  these  points  is  that  of  the  length  of  stay  accepted  by  many 
of  the  States  as  a  universal  rule.  This  period  is  almost  everywhere  twenty-four 
hours.  I  do  not  know  of  the  existence  of  any  intermediate  proposal.  It  would 
therefore  be  necessary  to  vote  by  Yeas  and  Nays  on  the  adoption  of  a  fixed 
period,  and  then  upon  the  length  of  the  period. 

His  Excellency  Turkhan  Pasha  submits  to  the  Commission  the  hypothesis 
of  a  belligerent  vessel's  entering  the  territorial  waters  of  a  neutral  State  where 
there  is  no  supervision  of  any  kind.  He  inquires  how  the  neutral  State  could 
be  responsible  if  it  had  no  knowledge  of  the  vessel's  stay  in  its  waters. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  word,  "  knowingly," 
appearing  in  the  British  proposal  would  seem  to  meet  the  situation  which  his 
Excellency  Turkhan  Pasha  has  in  mind. 

His  Excellency  Mr.  Tcharykow  makes  the  following  declaration : 

The  delegation  of  Russia  thinks  that  it  is  important  to  observe  in  connection 
with  this  question  the  general  principle  that  his  Excellency  Mr.  Martens  has 
expounded  with  such  clearness  this  very  morning.  Therefore  the  delegation  of 
Russia  maintains  in  its  entirety  the  text  of  paragraph  4  of  its  proposal. 

Mr.  Louis  Renault  states  that  he  does  not  intend  to  submit  at  the  present 
time  a  compromise  proposal  between  the  two  conflicting  systems:  the  period  of 
twenty-four  hours  imposed  by  a  convention  upon  the  contracting  parties  and 
the  principle  of  the  absolute  liberty  of  the  neutral  State  propounded  anew  by 
his  Excellency  Mr.  Tcharykow. 

But  he  hopes  that  the  committee  of  examination  will  find  an  intermediate 
system. 

His  Excellency  Mr.  Tcharykow  says  that  the  delegation  of  Russia,  inspired 
by  sentiments  of  conciliation,  of  which  it  has  given  frequent  proof  in  this 
assembly,  has  no  objection  to  paragraph  4  of  its  proposal  being  studied  by  the 
committee  of  examination,  with  the  hope  of  finding  a  ground  on  which  a  unani- 
mous agreement  of  all  the  States  represented  here  might  be  brought  about,  the 
great  majority  of  which  States  will  always  have  occasion  to  regard  these  ques- 
tions from  the  point  of  view  of  the  rights  of  neutrals. 

His  Excellency  Mr.  Hagerup  states  that  it  appears  to  him  necessary  to 
reserve  the  question  of  the  length  of  stay,  as  it  seems  to  be  impossible  to  assimilate 
neutral  territorial  waters  to  ports.  He  therefore  supports  the  proposal  made  by 
Mr.  Louis  Renault  to  reserve  the  question  for  the  committee  of  examination. 
He  thinks  that  it  is  thoroughly  understood  that  the  Russian  proposal  allows  every 
State  the  right  to  fix  the  period  of  stay  by  a  general  declaration  at  the  beginning 
of  the  war. 

His  Excellency  Mr.  Tcharykow  admits  that  this  interpretation  is  correct. 

The  President  states  that  it  follows  from  the  observations  made  by  the 
delegations  of  France  and  of  Russia  that  they  agree  in  asking  for  a  suspension 
of  the  vote.  He  will  postpone  it  until  later  on  to  allow  time  for  the  intermediate 
proposals  which  have  been  announced  for  submission  in  the  committee  of  exam- 
ination. 
[599]   In  the  meantime,  although  we  do  not  yet  know  what  deliberations  will 
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take  place  upon  the  main  question,  we  may  take  into  consideration  the  excep- 
tions which  the  24-hour  rule  admits  of. 

Articles  3  and  4  of  the  Spanish  proposal,  paragraph  a  of  Article  2  of  the 
Japanese  proposal,  and  Article  5  of  the  Russian  proposal  contain  exceptions. 

All  these  exceptions  refer  to  the  case  of  a  forced  putting  into  port  as  the 
result  of  three  different  causes:  stress  of  weather,  damage,  lack  of  supplies 
necessary  for  safe  navigation.  All  the  proposals  before  us  admit,  with  certain 
variations,  that  in  these  three  cases  the  length  of  stay  may  be  extended.  It  will 
therefore  be  necessary  for  the  committee  of  examination  to  seek  a  wording 
acceptable  to  all. 

Question  VII  of  the  questionnaire  is  submitted  for  discussion.  A  single 
article  of  the  British  proposal  relates  to  this  question.  The  President  reads  it 
and  observes  that  the  delegation  of  Portugal  has  filed  an  amendment  to  this 
article. 

His  Excellency  Sir  Ernest  Satow  states  that  the  British  delegation  desires 
to  reserve  Article  15  of  its  proposal.1 

The  President  observes  that,  since  Article  15  of  the  British  proposal  is  not 
submitted  for  discussion,  the  amendment  thereto  must  follow  the  same  course. 
The  Portuguese  delegation  making  no  objection,  it  is  so  decided. 

The  subcommission  passes  to  question  VIII  of  the  questionnaire.2 

The  President  reads  it  and  then  continues  his  exposition: 

The  case  of  vessels  of  both  belligerents  being  simultaneously  in  a  neutral 
port  is  covered  by  the  proposals  of  Great  Britain  (Article  13), '  of  Japan  (Article 
2,  letter  b),  and  of  Russia  (Article  6). 

These  three  States  admit  the  rule  of  an  interval  of  twenty-four  hours 
between  the  departures  of  these  vessels. 

The  expressions  used  by  them  are,  however,  slightly  different. 

In  the  proposal  of  Japan  it  is  stated  that  the  interval  must  be  neither  more 
nor  less  than  twenty-four  hours.  This  peremptory  formula  does  not  appear  in 
either  the  British  proposal  or  Russian  proposal.  The  laws  of  some  countries, 
for  instance  those  of  Italy  (Article  250 of  the  Merchant  Marine  Code),  even  give 
the  local  authorities  the  right  to  increase  this  interval  according  to  circumstances. 

The  President  expresses  the  opinion  that,  in  spite  of  these  differences, 
which,  however,  are  not  fundamental,  the  committee  may  be  given  the  task  of 
finding  a  wording  acceptable  to  all. 

Nevertheless  in  all  the  provisions  that  are  now  before  us  there  is  a  point 
upon  which  there  is  a  difference  of  opinion.  Who  has  the  right  to  determine  the 
order  of  departure? 

The  British  proposal  does  not  say. 

The  Japanese  proposal  gives  this  right  to  the  neutral  State. 

The  Russian  proposal  provides  that  the  departures  shall  follow  the  order 
of  requests. 

The  Japanese  proposal  lays  before  the  subcommission  a  case  not  foreseen 
by  the  other  projects,  namely,  the  case  of  several  vessels  belonging  to  the  same 
State  or  its  allies,  which  desire  to  anchor  at  the  same  time  in  the  same  neutral 
port  or  waters.  The  Japanese  proposal  forbids  more  than  three  such  vessels  to 
anchor  in  the  same  neutral  port  or  waters. 
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[600]  Mr.  Louis  Renault  observes  that,  in  his  opinion,  this  exception  can  apply 
only  to  neutral  ports  and  not  to  territorial  waters. 

The  President  says  that  the  laws  of  certain  countries  contain  provisions 
limiting  the  number  of  foreign  war-ships  that  are  permitted  to  anchor  in  the 
same  port,  roadstead,  etc.,  which  provisions  are  applicable  also  in  time  of  peace. 

It  will  also  be  necessary  for  the  committee  of  examination  to  take  into 
account  the  objections  concerning  territorial  waters ;  but  the  principle  of  the 
Japanese  proposal  seems  to  be  generally  recognized. 

The  President  takes  up  the  important  question  formulated  in  question  X 
of  the  questionnaire.1 

A  belligerent  ship  with  a  prize  may  be  admitted  to  neutral  waters  only  on 
humanitarian  grounds.  The  laws  of  Italy,  for  example,  forbid  a  war-ship  with 
prizes  to  be  received  in  the  ports,  roadsteads,  or  off  the  beaches  of  the  State, 
except  in  case  of  a  forced  putting  into  port,  and  such  a  vessel  shall  not  receive 
the  benefit  of  the  24-hour  rule,  but  must  leave  as  soon  as  the  peril  has  passed. 

The  Spanish  proposal  is  to  the  same  effect  (Article  2). 

The  proposal  of  Great  Britain  is  more  detailed.  It  appears  to  be  inspired 
by  the  idea  that  if  the  prizes  are  not  permitted  to  enter  neutral  ports  and  waters, 
the  belligerent  who  should  find  it  necessary  to  enter  these  waters  and  remain 
there,  would  readily  be  led  to  destroy  the  prize  on  the  high  seas.  The  English 
project  gives  us  three  articles  on  the  special  rule  concerning  vessels  accompanied 
by  prizes,  namely,  Articles  26,  27,  and  29. 

It  is  not  easy  to  grasp  in  what  way  the  treatment  of  a  prize  according  to 
Article  26  of  the  British  proposal  differs  from  the  treatment  of  belligerent  war- 
ships. 

Article  27  assimilates  the  prize,  its  officers,  and  crew  to  prisoners  of  war 
whom  a  body  of  troops  might  bring  with  them  into  the  territory  of  a  neutral 
State  when  they  find  themselves  forced  to  cross  the  frontier  as  the  result  of 
pursuit.  Only  the  men  placed  on  board  the  prize  by  the  captor  State,  whose 
status  is  the  same  as  that  of  the  soldiers  of  a  belligerent  who  seek  refuge  in 
neutral  territory,  should  be  interned. 

Article  29  provides  for  the  case  of  a  prize  that  refuses  to  put  to  sea  when 
such  refuge  is  not  occasioned  by  the  dangerous  condition  of  the  sea.  In  such  a 
case  there  would  be  no  grounds  for  humanitarian  considerations,  which  dominate 
the  provisions  relative  to  the  refuge  of  prizes  in  neutral  waters. 

His  Excellency  Mr.  Tcharykow  says  that  the  delegation  of  Russia  reserves 
the  right  to  present  to  the  committee  of  examination  the  observations  which  it 
would  like  to  make  on  the  subject  of  question  X  of  the  questionnaire. 

Rear  Admiral  Siegel  states  that  he  also  reserves  the  right  to  present  to  the 
said  committee  the  comments  of  the  German  delegation  on  Articles  26,  27,  and 
29  of  the  British  proposal. 

The  meeting  adjourns  at  12:  30  o'clock. 

1  Annex  49. 
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Annex  A 

TREATY  OF  WASHINGTON  OF  MAY  8,  1871 

Article  6 

In  deciding  the  matters  submitted  to  the  arbitrators,  they  shall  be  governed 
by  the  following  three  rules,  which  are  agreed  upon  by  the  high  contracting  parties 
as  rules  to  be  taken  as  applicable  to  the  case,  and  by  such  principles  of  inter- 
national law  not  inconsistent  therewith  as  the  arbitrators  shall  determine  to  have 
been  applicable  to  the  case. 

Rules 

A  neutral  Government  is  bound — 

First,  to  use  due  diligence  to  prevent  the  fitting  out,  arming,  or  equipping, 
within  its  jurisdiction,  of  any  vessel  which  it  has  reasonable  ground  to  believe  is 
intended  to  cruise  or  to  carry  on  war  against  a  Power  with  which  it  is  at  peace ; 
and  also  to  use  like  diligence  to  prevent  the  departure  from  its  jurisdiction  of 
any  vessel  intended  to  cruise  or  carry  on  war  as  above,  such  vessel  having  been 
specially  adapted,  in  whole  or  in  part,  within  such  jurisdiction,  to  warlike  use. 

Secondly,  not  to  permit  or  suffer  either  belligerent  to  make  use  of  its  ports 
or  waters  as  the  base  of  naval  operations  against  the  other,  or  for  the  purpose 
of  the  renewal  or  augmentation  of  military  supplies  or  arms,  or  the  recruitment 
of  men. 

Thirdly,  to  exercise  due  diligence  in  its  own  ports  and  waters,  and,  as  to 
all  persons  within  its  jurisdiction,  to  prevent  any  violation  of  the  foregoing 
obligations  and  duties. 


Annex  B 

ITALIAN  MERCHANT  MARINE  CODE  OF  1877 

Chapter  VII. — On  the  neutrality  of  the  State  in  regard  to  belligerent 

Powers 

246.  In  case  of  war  between  Powers  with  regard  to  which  the  State  is 
neutral,  their  privateers  or  war-ships  with  prizes  will  not  be  received  in  the 
harbors,  roadsteads,  or  off  the  beaches  of  the  State,  except  in  case  of  being  driven 
in  by  distress. 

They  will  leave  as  soon  as  the  danger  has  ceased.  No  ship  of  war  or  pri- 
vateer of  a  belligerent  may  remain  more  than  twenty-four  hours  in  a 
[602]  harbor  or  roadstead,  or  off  the  beaches  of  the  State  or  in  adjacent  waters 
even  when  alone,  except  in  case  of  being  driven  in  by  stress  of  weather, 
damage,  or  the  want  of  supplies  necessary  for  the  safe  prosecution  of  the  voyage. 

In  no  case  will  the  sale,  exchange,  whether  in  money  or  kind,  or  gift  of 
things  captured,  be  permitted  in  the  harbors,  roadsteads,  or  off  the  beaches  of 
the  State. 
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247.  Ships  of  war  of  a  friendly  Power,  even  when  it  is  a  belligerent,  may 
enter  and  remain  in  the  ports,  roadsteads,  and  off  the  beaches  of  the  State,  pro- 
vided that  they  are  only  employed  in  scientific  pursuits. 

248.  In  no  case  can  a  belligerent  vessel  make  use  of  an  Italian  port  for  war- 
like purposes  or  to  obtain  arms  or  munitions. 

Nor  can  it  under  pretence  of  repairs  undertake  works  of  such  a  nature 
as  to  increase  its  capacity  for  war. 

249.  Ships  of  war  and  privateers  of  a  belligerent  will  not  be  supplied  except 
with  provisions  and  stores,  and  means  for  repairs  actually  necessary  for  the 
support  of  their  crews  and  the  safety  of  their  voyage. 

Ships  of  war  and  privateers  of  a  belligerent  which  wish  to  take  on  coal  cannot 
receive  supplies  of  it  until  twenty-four  hours  after  their  arrival. 

250.  When  ships  of  war,  privateers,  or  merchant  vessels  of  two  belligerents 
are  found  at  the  same  time  in  a  harbor,  or  roadstead,  or  off  a  beach  of  the 
State,  an  interval  of  at  least  twenty-four  hours  must  be  required  between  the 
departure  of  any  ship  of  one  belligerent  and  that  of  any  ship  of  the  other.  This 
interval  may  be  increased,  according  to  circumstances,  by  the  maritime  authority 
of  the  place. 

251.  A  capture  or  any  hostile  operation  between  ships  of  belligerent  nations 
in  the  territorial  waters  or  in  waters  adjacent  to  islands  belonging  to  the  State 
will  constitute  a  violation  of  territory. 


[603] 

FIFTH  MEETING 

AUGUST  1,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opens  at  3  o'clock. 

The  President  says  that  Mr.  de  Beaufort  has  requested  the  floor  to  make 
a  declaration  concerning  question  VIII  of  the  questionnaire. 

Mr.  de  Beaufort  takes  the  floor  and  says : 

The  delegation  of  the  Netherlands  finds  it  difficult  to  concur  in  a  provision 
which  leaves  it  to  the  neutral  State  to  decide  the  order  of  departure  of  belligerent 
vessels  within  its  ports.  This  decision  may  have  important  consequences.  It 
will  almost  always  be  favorable  to  one  of  the  belligerents  and  harmful  to  the 
other.  The  neutral  State,  without  wishing  to  be  so,  will  therefore  be  compelled 
to  be  partial  toward  one  of  the  belligerents,  a  thing  that  may  seriously  compromise 
its  position  as  a  neutral.  The  delegation  of  the  Netherlands  is  therefore  of  the 
opinion  that  we  should  endeavor  to  establish  a  rule,  for  instance,  to  determine 
the  order  of  departure  of  belligerent  vessels  according  to  their  order  of  arrival. 
This  is  a  question  that  can  be  settled  by  the  committee  of  examination.  In  any 
event,  the  Netherlands  is  opposed  to  having  the  matter  left  to  the  pleasure  of  the 
authorities  of  the  neutral  State. 

The  President  says,  in  reply  to  Mr.  de  Beaufort,  that  the  committee  of 
examination  will  take  his  declaration  into  account  and  that  it  will  be  inserted  in 
the  minutes. 

Resuming  the  discussion,  the  President  speaks  as  follows : 

At  the  meeting  of  July  30  we  reached  question  XI  of  the  questionnaire,1 
which  you  have  before  you. 

The  question  is  formulated  thus :  "  Can  belligerent  war-ships  effect  repairs  in 
a  neutral  port?" 

Two  replies  were  made  to  this  question.  In  the  first  place,  we  have  Article 
19  of  the  British  project.2 

The  British  proposal  seems  to  make  a  distinction  between  damage  resulting 
from  a  fight  with  the  enemy  and  damage  from  some  other  cause.  Is  it  really 
thus?  If  it  is,  what  will  become  of  a  vessel  which  seeks  refuge  in  neutral  waters 
after  a  fight?  Ought  it  to  be  disarmed  and  should  its  crew  be  interned,  or  may 
it,  after  a  fixed  period,  put  to  sea  again,  even  though  it  is  in  a  dangerously 

unseaworthy  condition? 
[604]   In  the  other  case — that  is  to  say,  when  the  damage  is  not  the  result  of  a 
fight — the  belligerent  ship  would  be  permitted,  according  to  the  English 
project,  to  make  repairs  only  to  the  extent  necessary  for  navigation. 

1  Annex  49. 

2  See  annex  44. 
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Then  we  have  the  Japanese  reply  to  the  same  question,  contained  in  the  first 
part  of  Article  4.1 

The  Japanese  proposal  as  it  now  stands  differs  from  the  English  primarily 
in  that  it  draws  no  distinction  as  regards  the  cause  of  the  damage.  It  permits 
the  making  of  repairs  indispensable  to  safe  navigation  under  all  circumstances. 
But  the  Portuguese  delegation  2  proposes  an  amendment  to  the  proposal  of  Japan, 
which,  if  adopted,  would  assimilate  that  proposal  to  the  proposal  formulated  by 
England.  I  shall  therefore  request  the  delegations  interested  in  the  maintenance 
of  their  respective  proposals  to  be  good  enough  to  make  known  their  ideas  on  the 
subject. 

His  Excellency  Sir  Ernest  Satow  observes  that  the  British  delegation  has 
not  altered  its  point  of  view  in  any  way. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  the  delegation  of  Japan 
accepts  the  Portuguese  amendment. 

Colonel  Ovtchinnikow  of  the  Admiralty  makes  the  following  declaration: 

With  regard  to  Article  XI  of  the  questionnaire,  the  delegation  of  Russia 
believes  that  it  would  be  too  much  to  require  a  neutral  State  to  investigate  the 
cause  of  the  damage  to  a  war-ship. 

We  believe  that  the  authorities  of  a  neutral  port  may  permit  a  war-ship 
to  make  all  the  repairs  that  are  indispensable  to  safe  navigation  without  under- 
taking an  investigation  of  the  cause  of  the  damage. 

It  is  evident  that  repairs  which  restore  the  fighting  strength  of  a  war- 
ship are  not  permissible. 

The  President  remarks  that  this  exchange  of  views  shows  that  there  is  a 
difference  of  opinion  between  the  British  delegation  and  the  Japanese  delegation 
on  the  one  side,  and  the  delegation  of  Russia  on  the  other. 

He  proposes  that  the  question  be  referred  to  the  committee  of  examination 
for  an  intermediate  solution.  No  comments  having  been  made,  it  is  decided  to 
do  so. 

•  The  President  then  passes  to  question  XII  reading  as  follows :  "  What 
amount  of  provisions  and  coal  may  ihey  take  on  board  f"  3  and  makes  the  follow- 
ing observations : 

We  here  return  to  a  discussion  which  we  began  at  the  last  meeting. 

Article  4  of  the  project  of  Japan  4  says  that  belligerent  ships  may  not  aug- 
ment their  military  strength  in  neutral  ports  or  waters.  The  first  part  of  Article 
5  of  the  Spanish  proposal  likewise  refers  to  this  case.  These  provisions  are  the 
same  as  Article  248  of  the  Italian  Code,  reading:  "A  belligerent  vessel  may  not 
under  pretense  of  repairs  undertake  works  of  such  a  nature  as  to  increase  its 
capacity  for  war." 

The  Russian  project  (Article  7)5  draws  a  material  distinction  on  this  point. 

The  first  part  of  the  article  says :  "  It  is  forbidden  war-ships  of  belligerent 

[605]   States  during  their  stay  in  neutral  ports  and  territorial  waters  to  increase, 

by  the  aid  of  resources  derived  from  the  land,  their  war  material  or  to 

reinforce  their  crew."     An  explanation  is  required  on  this  point.     May  two 

or  more  vessels  meeting  in  neutral  waters  tranship  men,  munitions,  arms,  etc., 

1  See  annex  46. 

*  Annex  50. 

*  Annex  49. 

*  Annex  46. 

*  Annex  48. 
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perhaps  disarming  the  weaker  units  in  order  to  complete  or  even  to  augment  the 
fighting  strength  of  the  others?  This  is  the  eventuality  which  the  Russian  pro- 
posal seems  to  contemplate.  There  is  not  merely  a  difference  of  form  between 
the  three  proposals.  Consequently  it  is  necessary  to  debate  this  point  before 
referring  these  various  proposals  to  the  committee  of  examination. 

His  Excellency  Mr.  Tcharykow  says  that  the  delegation  of  Russia  would 
like  to  hear  any  comments  that  its  text  may  suggest. 

His  Excellency  Sir  Ernest  Satow  reads  the  following  statement: 

This  question  is  closely  connected  with  the  question  of  the  length  of  stay 
of  belligerent  war-ships  in  neutral  ports  and  waters. 

It  is  undeniable  that  an  independent  neutral  Power  has  the  right  in  the 
exercise  of  its  sovereignty  to  enact  such  provisions  on  this  subject  as  it  may  see 
fit  to  adopt.  We  can  state  indeed  that  the  regulations  of  the  various  Powers 
are  very  different.  We  must  not,  however,  conclude  from  this  fact  that  an  agree- 
ment establishing  common  rules  is  impossible,  in  that  it  infringes  upon  the  sov- 
ereign rights  of  the  several  Powers,  as  the  same  objection  might  likewise  be  raised 
whenever  independent  States  conclude  a  treaty  or  similar  pact. 

The  question  of  the  length  of  stay  was  not  brought  up  before  the  introduc- 
tion of  steam  on  war-ships.  Sailing  craft  could  remain  at  sea  for  months  at  a 
time,  and  it  was  only  on  rare  occasions  that  they  found  it  necessary  to  put  into 
a  neutral  port  to  repair  their  masts,  yards,  and  sails,  which  were  their  sole  means 
of  navigation.  But  the  introduction  of  steam  in  the  middle  of  the  nineteenth  cen- 
tury changed  this  state  of  affairs,  and  it  seemed  quite  natural  to  count  upon  neutral 
States  to  allow  ships  to  take  on  coal  in  case  of  need. 

We  must  not  confuse  the  practices  of  maritime  law  with  the  rules  of  war 
on  land.  The  armed  forces  of  a  State  have  no  right  to  enter  the  territory  of 
another  State  in  time  of  peace.  To  bring  the  laws  and  practices  of  maritime 
warfare  into  absolute  harmony  with  the  practices  of  war  on  land  would  a  priori 
prevent  a  war-ship  from  entering  a  foreign  port  in  time  of  peace.  But  no  such 
regulations  have  ever  been  established,  and  it  has  therefore  seemed  entirely 
natural  to  continue  in  time  of  war  to  allow  the  right  of  access  granted  in  time  of 
peace. 

When,  however,  a  belligerent  war-ship,  which  is  not  forced  to  take  refuge 
in  a  neutral  port  on  account  of  the  perilous  condition  of  the  sea  or  because  it  is 
impossible  on  account  of  damage  suffered  to  remain  at  sea,  enters  a  port  of  its 
own  free  will  and  remains  there  in  order  to  take  on  coal,  water,  or  provisions,  it 
is  evident  that  such  a  vessel  is  using  the  port  as  a  base  of  military  operations. 
But  the  general  rule  prohibits  such  a  proceeding,  and  it  is  only  reasonable  to 
make  exceptions  to  this  rule  in  favor  of  a  belligerent  war-ship. 

The  oldest  regulations  along  these  lines  are  the  1862  regulations  of  Great 
Britain,  forbidding  belligerent  war-ships  to  remain  more  than  twenty-four  hours 
in  an  English  port  except  in  case  of  damage  or  because  of  the  condition  of 

the  sea  or  some  other  force  majeure. 
[606]  It  has  already  been  observed  that  this  measure  is  at  bottom  strictly  in 
conformity  with  what  neutrality  and  the  exigencies  of  naval  warfare 
require  of  those  who  do  not  wish  to  take  any  part,  even  indirectly,  in  hos- 
tilities. The  rule  has  since  been  adopted  by  Holland,  Denmark.  Belgium,  the 
United  States  of  America,  Italy,  Japan,  Norway,  and  Sweden,  and  it  is  now  to 
be  found  in  the  proposals  of  the  Spanish  delegation.    The  rule  appears  to  be  in 
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force  in  the  majority  of  States  whose  coasts  look  out  upon  the  most  frequented 
seas  and  whose  ports  will  no  doubt  for  this  very  reason  be  frequently  visited 
by  belligerent  war-ships  in  distress.  A  number  of  writers  say  that  this  rule  has 
been  recognized  by  all  countries.  It  seems  to  us  that  it  would  be  of  great  advan- 
tage if  the  rule  were  universally  recognized. 

If  it  were,  belligerents  would  know  from  the  very  beginning  of  the  war  what 
to  expect,  and  misunderstandings  would  be  avoided. 

By  limiting  the  length  of  stay  to  twenty-four  hours,  the  exercise  of  this 
privilege  by  a  belligerent  vessel  is  restricted  to  a  reasonable  length  of  time. 

To  permit  a  belligerent  war-ship  to  remain  in  a  neutral  port  longer  than  is 
essential  for  repairing  the  damage  it  has  suffered  or  for  loading  coal  or  sup- 
plies would  not  fail  to  cause  misunderstandings ;  and  a  prolonged  stay  which 
should  permit  the  war-ships  of  a  belligerent  to  come  into  a  neutral  port  one 
after  another  and  concentrate  there  would  not  be  justified.  The  interest  of 
neutral  States  demands  that  there  shall  be  no  grounds  for  saying  that  anyone 
of.  them  is  more  favorable  to  the  enemy  than  the  others. 

The  object  in  view  ought  to  be  unification  of  the  laws  and  customs  of  war, 
and  any  appearance  of  a  preference  for  an  arbitrary  system  should  be  avoided. 

Question  XII.  What  amount  of  provisions  and  coal  may  they  take  oh 
board? 

The  examination  of  the  regulations  adopted  by  the  different  nations  proves 
to  us  that,  in  so  far  as  the  taking  on  of  coal  is  concerned,  there  is  a  disposition 
at  the  present  time  to  permit  a  belligerent  vessel  to  load  a  sufficient  quantity  to 
enable  it  to  reach  the  nearest  port  of  its  own  country,  or,  under  certain  circum- 
stances, the  nearest  port  of  a  neutral  State.  To  this  has  also  been  added  the  rule 
that  the  belligerent  vessel  must  not  take  on  coal,  if  it  has  within  the  three  preced- 
ing months  coaled  in  a  port  of  the  said  neutral  Power.  The  Powers  that  have 
adopted  these  regulations  are  Holland,  Belgium,  Denmark,  the  United  States  of 
America,  Great  Britain,  Japan,  Norway,  and  Sweden. 

Italy  requires  that  the  coaling  shall  not  take  place  until  after  the  expira- 
tion of  twenty-four  hours  from  the  arrival  of  the  vessel.  The  practice  adopted 
by  Brazil  requires  the  vessel  not  to  take  on  more  coal  than  is  strictly  necessary 
to  enable  it  to  continue  its  voyage ;  the  coaling  of  a  vessel  intending  to  cruise  in 
neighboring  seas,  for  the  purpose  of  capturing  enemy  vessels  or  of  engaging  in 
military  operations  of  any  kind  is  forbidden. 

Moreover,  a  belligerent  vessel  is  not  permitted  to  coal  a  second  time  in  a 
Brazilian  port  unless  sufficient  time  has  elapsed  to  warrant  the  belief  that  since 
leaving  the  coast  of  Brazil  it  has  completed  the  voyage  upon  which  it  started. 

A  belligerent  vessel  is  also  forbidden  to  receive  in  the  ports  of  the  Republic 
foodstuffs  shipped  directly  to  it  on  board  vessels  of  any  nation  whatever.  Tol- 
eration of  such  an  abuse  would,  in  the  opinion  of  the  Brazilian  Government,  be 
equivalent    to    allowing   belligerents    to   make    use    of    its    ports    as    bases    of 

operation. 
[607]  The  same  theory  would  probably  apply  to  the  case  of  a  vessel  that  might 
make  use  of  a  collier  for  the  purpose  of  coaling. 

Another  restriction  put  into  effect  by  Brazil  consists  in  prohibiting  the  send- 
ing of  telegraphic  messages  from  Brazilian  territory,  announcing  the  coming 
departure  or  arrival  of  a  belligerent  vessel,  whether  a  war-ship  or  a  merchant 
ship. 
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The  quantity  of  provisions  that  may  be  taken  on  board  is  subject  in  nearly 
all  cases  to  the  same  conditions  as  the  taking  on  of  coal. 

The  observations  we  have  made  as  to  the  situation  of  countries  in  proximity 
to  the  principal  sailing  routes  and  as  to  the  advantage  of  having  universal  rules 
on  the  length  of  stay  are  equally  applicable  to  the  case  of  a  war-ship  that  receives 
permission  to  coal.* 

To  sum  up :  in  order  that  misunderstandings  may  be  avoided,  we  think  that 
it  is  preferable  for  the  Powers  to  come  to  an  agreement  with  each  other  as  to 
the  conditions  under  which  belligerent  vessels  would  be  permitted  to  take  on 
supplies  and  coal. 

His  Excellency  Mr.  Tcharykow  takes  the  floor  and  speaks  as  follows : 

I  desire  to  state  that  the  delegation  of  Russia  fully  concurs  in  what  his 
Excellency  Sir  Ernest  Satow  has  had  to  say.  We  also  desire  the  establish- 
ment of  an  international  agreement  on  the  length  of  stay  of  belligerent  vessels 
in  neutral  ports  and  the  supplying  of  these  vessels  with  provisions  and  coal. 

I  shall  not  speak  at  present  of  the  question  of  their  stay,  in  view  of  the 
fact  that  it  was  referred  at  our  last  meeting  to  the  committee  of  examination  of 
this  Commission. 

I  should  like  to  confine  myself  to  setting  forth,  in  the  name  of  the  delega- 
tion of  Russia,  the  reasons  which  brought  into  being  paragraph  2  of  our  pro- 
posal, cited  under  No.  XII  of  the  questionnaire.1 

Everybody  is  agreed,  gentlemen,  that  a  neutral  State  has  no  right  to  augment 
the  fighting  strength  of  belligerent  ships  in  its  ports,  for,  if  it  should  do  so,  it 
would  be  favoring  one  belligerent  to  the  detriment  of  the  other.  But  for  this 
same  reason  a  neutral  State  has  no  right  to  diminish  the  fighting  strength  of 
belligerent  vessels  in  its  ports.  By  doing  so  it  would  be  favoring  the  other 
belligerent  at  the  expense  of  the  one  to  whom  the  vessel  belongs.  Both  of 
these  proceedings  would  be  equally  contrary  to  the  law  of  nations  and  would 
constitute  a  breach  of  neutrality  on  the  part  of  the  State  in  question. 

If  the  neutral  State  wishes  to  avoid  complaints  by  the  belligerents,  it  must 
refrain  from  any  meddling  with  the  private  business  of  the  foreign  vessel.  It 
must  not  constitute  itself  a  judge,  expert  or  inquisitor  with  regard  to  the  vessel, 
as  such  a  role  would  be  fatal  to  its  neutrality.  If  it  really  wishes  to  remain 
neutral,  it  must  confine  itself  to  letting  the  vessel  live. 

Now,  gentlemen,  the  life  of  a  vessel  depends  upon  two  indissoluble  ele- 
ments :  provisions  for  its  crew  and  the  means  of  locomotion  for  itself.  If  the 
crew  should  be  deprived  of  provisions,  its  members  would  become  corpses; 
deprived  of  the  means  of  navigation,  a  ship  becomes  a  derelict.  In  either  case 
the  vessel  perishes.  It  is  the  right  of  the  belligerent  enemy  to  destroy  it  if  he 
is  able  to  do  so;  it.  is  neither  the  right  nor  the  duty  of  the  neutral. 

These  considerations  lead  us  to  the  conclusion  that  the  restrictions  which 
a  neutral  State  may  legally  impose  upon  the  supplying  of  belligerent  vessels  in 
its  ports  with  provisions,  as  well  as  with  the  means  of  locomotion,  must 
[608]  not  in  any  case  assume  the  proportions  of  an  attack  on  the  vital  inter- 
ests of  such  vessels.  The  neutral  State  which  oversteps  this  limit  in  the 
exercise  of  its  sovereign  rights  would  be  making  itself  guilty  of  an  unfriendly 
act  toward  one  of  the  belligerents,  while  it  would  be  illegally  favoring  the  other 
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and  exposing  itself  in  the  eyes  of  all  to  the  suspicion  of  having  violated  its 
neutrality. 

Consequently,  gentlemen,  the  "new  theory,"  as  the  Brazilian  Government 
has  so  aptly  termed  it  in  its  remarkable  statement  of  July  27,  the  theory  which 
consists  in  refusing  to  allow  belligerents  to  coal  in  neutral  ports,  must  be  very 
carefully  examined,  in  order  to  determine  to  what  extent  it  is  in  conformity 
with  the  hitherto  recognized  principles  of  the  law  of  nations. 

This  theory  has  its  source,  not  in  new  legal  considerations,  but  exclusively 
in  new  technical  improvements. 

In  the  days  when  war-ships  were  propelled  by  sails,  if  some  of  their  sails 
were  lost  or  damaged,  was  there  ever  any  thought  of  refusing  to  allow  them 
to  purchase  material  in  a  neutral  port  for  repairing  or  replacing  their  sails? 
Certainly  not,  so  far  as  I  am  aware.  And  yet  in  those  not  so  far  distant  days 
sails  were  even  more  exclusively  the  means  of  locomotion  of  war-ships  than 
coal  is  at  the  present  time.  What  sail-cloth  was  in  the  past,  what  coal  is  to-day, 
perhaps  naphtha  or  electricity  will  become  to-morrow.  Thus  technical  improve- 
ments succeed  and  replace  one  another;  but  they  do  not  change  the  law  in  any 
respect.  And  we  must  take  care  not  to  allow  ourselves  to  be  so  carried  away 
by  these  improvements  as  to  lose  sight  of  the  legal  principles  which  funda- 
mentally govern  the  matter  in  question. 

These  principles  are  immutable  and  all  that  we  can  and  should  do  is  to 
take  the  improvements  into  account  by  defining  the  limits  within  which  the 
sovereign  rights  of  neutral  States  may  be  lawfully  exercised  at  present. 

These  rights  we  have  unanimously  recognized.  Every  State  makes  such 
laws  for  itself  as  it  considers  in  harmony  with  its  interests.  Therefore  we  do 
not  question  the  lawfulness  of  the  various  domestic  statutes  set  forth  in  the 
proposals  which  have  been  submitted  to  us  and  which  reflect  in  various  degrees 
the  new  theory  that  is  presented  to  us. 

I  merely  wish  to  call  your  attention  to  the  fact  that,  as  a  result  of  the 
incompatibility  between  this  theory  and  the  preceding  legal  system,  this  theory 
is  not  sufficient  to  establish  a  fixed  rule  and  definitely  to  fix  the  responsibility. 
Some  propose  to  allow  belligerent  vessels  sufficient  coal  to  reach  their  nearest 
national  port;  others  would  prefer  that  this  should  be  some  neutral  port,  or 
even  the  nearest  neutral  port.  And  the  questions  whether  the  commanding 
officer  has  the  right  to  state  his  destination,  or  whether  this  right  belongs  to 
the  neutral  State  absolutely  or  by  agreement  with  the  commanding  officer  or 
his  Government,  all  these  serious  questions  seem  to  be  left  open,  so  that  they 
will  become  the  source  of  considerable  difficulties  and  embarrassment  to  the 
neutral  State,  which  we  must  endeavor  to  avoid. 

And  yet,  gentlemen,  what  neutrals  desire,  what  we  all  want  is  to  establish 
definite  limits  both  as  regards  the  demands  of  belligerents  and  the  oh'igations 
and  rights  of  neutral  States.  Our  proposal  exactly  meets  this  twofold  desid- 
eratum. 

We  stand  with  the  eminent  president  of  this  Commission  for  mutual  recog- 
nition on  the  part  of  the  contracting  Powers  of  their  legislative  independence 
in  the  matter  of  the  observance  of  neutrality,  and  we  desire  that,  in  order  that 
neutral  States  may  avoid  complaints  on  the  part  of  belligerents,  a  limit  be  fixed 
by  common  agreement  to  their  exercise  of  this  independence;  namely,  the 
requirements  of  the  vital  interests  of  belligerent  vessels. 
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[609]  In  view  of  these  considerations,  the  delegation  of  Russia  desires  that 
when  the  committee  of  examination  of  this  Commission  draws  up  the 
definitive  text  of  an  agreement  which  we  hope  will  be  unanimous,  there  will 
be  added  to  the  second  paragraph  of  Article  7  of  our  proposal  the  following 
words :  "  to  the  extent  fixed  by  the  domestic  legislation  of  the  neutral  State  and 
within  the  limits  required  by  the  vital  interests  of  these  vessels." 

The  President  observes  that  the  remarkable  exposition  of  his  Excellency 
Sir  Ernest  Satow  relates  to  the  question  of  the  questionnaire.1  This  question 
has  been  referred  to  the  committee  of  examination,  and  Mr.  Louis  Renault 
has  made  a  general  announcement  regarding  intermediate  proposals. 

Again,  his  Excellency  Mr.  Tcharykow's  exposition  covers  all  the  questions 
in  Article  12.  He  thinks  that  the  committee  will  have  to  consider  how  it  can 
reconcile  them  with  the  objections  that  have  been  raised  to  them. 

Their  Excellencies  Mr.  Tcharykow  and  Sir  Ernest  Satow  consent  to  the 
reference  to  the  committee  of  examination  proposed  by  the  President. 

The  President  takes  up  the  last  paragraph  of  Article  7  of  the  Russian 
proposal 2  reading :  "  No  pilot  can  be  furnished  to  these  vessels  without  the 
authorization  of  the  neutral  Government." 

His  Excellency  Mr.  Hagerup  is  of  the  opinion  that  the  committee  of  exam- 
ination should  consider  this  important  question  of  piloting,  which  is  mentioned 
only  in  Article  7  of  the  Russian  proposal.  It  is  very  desirable  for  the  com- 
mittee to  find  a  satisfactory  solution  to  this  question.  In  his  opinion,  the  Rus- 
sian proposal  on  the  subject  is  perhaps  not  quite  sufficient,  and  he  reserves  the 
right  to  ask  the  committee  of  examination  for  certain  explanations. 

The  President  says  that  it  was  his  intention  to  inquire  whether  the  last 
paragraph  of  the  Russian  Article  7  was  accepted.  Should  it  be  sent  to  the  com- 
mittee of  examination? 

His  Excellency  Mr.  Tcharykow  sees  no  objection  to  doing  so. 

The  President  continues,  and  addressing  his  Excellency  Sir  Ernest  Satow, 
who  quoted  the  clause  of  Article  249  of  the  Italian  Code,  reading :  "  Ships  of 
war  and  privateers  of  a  belligerent  will  not  be  supplied  except  with  provisions 
and  stores,  and  means  for  repairs  actually  necessary  for  the  support  of  their 
crews  and  the  safety  of  their  voyage.  Ships  of  war  and  privateers  of  a  bel- 
ligerent which  wish  to  take  on  coal  cannot  receive  supplies  of  it  until  twenty- 
four  hours  after  their  arrival,"  asks  his  opinion  on  this  article.  The  purpose  of 
this  prescription  is  evident.  The  supply  of  coal  that  a  vessel  obtains  in  a  neutral 
port  must  not  enable  it  to  carry  out  a  military  operation  in  which  it  might  be 
engaged. 

Is  it  proper  to  send  this  provision  to  the  committee  of  examination,  even 
though  it  was  not  presented  in  the  form  of  a  special  proposal?  I  ask  whether 
anyone  has  any  remarks  or  objections  to  offer. 

His  Excellency  Sir  Ernest  Satow  says  that  he  quoted  Article  249  of  the 
Italian  Code  because  he  approves  its  principle. 

Mr.  Louis  Renault  (reporter)  asks  Sir  Ernest  Satow  how  he  thinks  he 
can  reconcile  the  terms  of  Article  249  of  the  Italian  Code,  which  does  not  per- 
mit the  delivery  of  coal  to  a  war-ship  until  after  the  expiration  of  twenty-four 
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hours,  with  the  provisions  of  the  British  proposal,  according  to  which  a  war- 
ship may  not  remain  in  a  neutral  port  more  than  twenty-four  hours? 
[610]   His  Excellency  Sir  Ernest  Satow  repeats  that  he  accepts  merely  the 
principle  of  the  provision  in  the  Italian  Code  and  that  he  reserves  the 
right  to  discuss  it  in  the  committee  of  examination. 

There  being  no  objections,  the  President  concludes  that  this  article  will  be 
referred  to  the  committee. 

His  Excellency  Turkhan  Pasha  observes  that  it  would  sometimes  be  difficult 
to  intern  war-ships  that  seek  refuge  in  neutral  waters,  as  is  stipulated  in  Article 
15  of  the  British  proposal,  if  the  commanding  officers  of  these  vessels  resisted 
internment.  He  therefore  proposes  that  there  be  added  to  Article  15  of  the 
British  proposal  (No.  VII  of  the  questionnaire)  the  words:  "and  the  com- 
manding officer  of  the  vessel  shall  be  bound  to  submit  to  the  application  of  this 
clause." 

Commander  Burlamaqui  de  Moura  makes  the  following  observations,  in  the 
name  of  the  Brazilian  delegation: 

Some  of  the  rules  of  neutrality  in  the  matter  of  the  stay  of  belligerent  ves- 
sels in  neutral  ports  seem  to  be  conceived  and  proposed  exclusively  for  the 
benefit  of  Powers  that  have  ports  and  naval  stations  in  different  parts  of  the 
world.  A  belligerent  not  so  situated  would  find  himself  condemned  to  a  position 
of  disastrous  inferiority  in  comparison  with  the  others,  especially  as  regards  the 
obtaining  of  fuel  for  the  prosecution  of  his  voyage.  These  privileged  nations 
are  very  few  in  number.  The  great  majority  of  maritime  States  would  there- 
fore be  reduced  to  a  condition  of  flagrant  inequality. 

We  therefore  deem  it  iust  that  an  agreement  be  made  to  the  effect  that  the 
war-ships  of  belligerents  shall  be  permitted  to  remain  in  the  ports  of  neutral 
countries  remote  from  the  theater  of  operations  longer  than  twenty-four  hours 
in  order  to  obtain  coal  for  longer  voyages  than  under  the  rules  now  in  force. 

The  most  reasonable  course,  in  our  opinion,  would  be  not  to  fix  a  definite 
time  limit,  but  to  leave  it  to  the  prudence  and  good  faith  of  neutrals  to  extend 
or  shorten  the  stay  according  to  circumstances,  which  are  likely  to  vary 
exceedingly. 

This  is  the  solution  adopted  in  the  French  Instructions  of  April  26,  1898, 
on  the  occasion  of  the  war  between  Spain  and  the  United  States  of 
America.1 

We  hope  that  the  Conference  will  deign  to  give  the  proposal  that  we  are 
submitting  the  attention  which  it  seems  to  deserve. 

The  President  then  passes  to  question  XIII,  which  is  stated  as  follows: 
"Should  a  second  supply  be  allowed  in  the  same  neutral  country  except  after 
the  lapse  of  some  definite  period  of  time?" 

Here  it  is  a  question  of  another  limitation  on  supplies,  proposed  by  Spain 
(Article  5,  paraeraph  2).2  and  by  Groat  Britain  (Article  18)  ;3  that  is  to  say, 
the  prohibition  of  a  second  supply  in  the  same  country  before  the  expiration  of 
a  period  to  be  determined. 

Tbe  period  fixed  in  both  proposals  is  three  months. 

We  should  endeavor  to  find  a  common  word;ng. 

1  Revue  generate  de  droit  international  public,  vol.  v,  1898,  Documents,  p.  18. 
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Count  de  la  Mortera  says  that  the  delegation  of  Spain  concurs  in  the 
English  proposal. 

The  President  observes  that  in  that  case  it  is  merely  a  question  of  wording, 
which  will  be  settled  by  the  committee. 
[611]   He    passes   to    question    XIV    of    the    questionnaire,1    reading:    "Should 
special  provision  be  made  for  war-ships  proceeding  to  the  seat  of  war  or 
being  in  proximity  to  the  zone  of  hostilities?" 

The  answers  are  contained  in  Articles  16  of  the  British  project 2  and  5  of 
the  Japanese  project.3  They  are  in  response  to  apprehensions  that  are  easily 
understood. 

It  is  evident  that  this  is  a  question  of  provisions  governing  the  conduct  of 
neutral  States  and  not  of  the  treatment  of  belligerent  war-ships  in  neutral  ports 
and  waters. 

The  Japanese  project  would  give  us,  it  is  true,  a  reading  that  would  permit 
us,  without  irregularity,  to  insert  this  provision  in  the  regulations  relative  to  the 
treatment  of  belligerent  ships,  etc.  But  I  propose  that  this  provision  be  referred 
to  the  committee  of  examination  together  with  the  other  provisions  of  the 
British  project  which  we  are  soon  to  examine. 

Mr.  de  Beaufort  observes  that  Articles  16  of  the  British  project  and  5  of 
the  Japanese  can  be  interpreted  as  an  absolute  prohibition.  But  what  is  to  be 
done  with  a  belligerent  vessel  that  comes  into  a  neutral  port  short  of  coal  and 
which  is  refused  coal? 

Must  it  be  interned? 

Because  of  this  difficulty  he  recommends  this  article  to  the  committee  of 
examination. 

Mr.  Louis  Renault  asks  for  certain  explanations  concerning  Article  5  of 
the  Japanese  proposal.  What  is  meant  by  doubtful  or  unknown  destination? 
Secrecy  is  as  a  general  thing  indispensable  for  the  success  of  military  operations. 
Does  it  follow  that  no  coal  may  be  delivered  to  belligerent  vessels  when  their 
destination  is  unknown  or  when  there  are  reasons  to  doubt  the  correctness  of 
the  indicated  destination?  This  would  have  the  effect  of  calling  into  question 
the  Japanese  proposal  which  provides  that  a  vessel  may  receive  a  certain  quan- 
tity of  coal  in  a  neutral  port.  He  does  not  wish  to  start  a  discussion  on  the 
matter;  he  is  merely  asking  for  information. 

His  Excellency  Mr.  Keiroku  Tsudzuki  replies  that  in  formulating  this  article 
the  delegation  of  Japan  was  inspired  by  the  idea  that  belligerent  vessels  would 
not  have  the  right  to  use  neutral  ports  as  a  stopping  place  on  the  way  to  the 
theater  of  war,  just  as  the  armies  of  belligerents  are  prohibited  from  making 
use  of  neutral  territory  in  order  to  reach  the  territory  of  the  enemy.  To  use 
neutral  ports  as  a  stopping  place  on  the  way  to  the  theater  of  war  is,  in  our 
opinion,  essentially  the  same  thing  as  to  use  it  as  a  base  of  operations.  Bel- 
ligerent vessels  will  have  to  make  known  their  destination,  if  they  desire  to 
obtain  a  supply  of  coal,  so  that  the  authorities  of  neutral  countries  may  be  in  a 
position  to  know  how  much  coal  they  should  allow  these  belligerent  vessels  to  take 
on  board. 

In  this  connection,  we  do  not  understand  why  these  vessels  should  not  be 
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obliged  to  tell  their  destination  to  the  authorities  of  neutral  countries,  if  they 
desire  to  enjoy  the  hospitality  of  neutral  ports.  If  belligerent  vessels  do  not 
inform  neutrals  of  their  destination  by  giving  them  sufficiently  clear  explanations, 
these  vessels  will  suffer  the  consequences,  and  we  do  not  see  why  they  should 
not  suffer  for  what  they  alone  are  responsible  for.  Neutral  Powers  must  under 
such  circumstances  have  the  right  to  take  such  measures  as  are  necessary  for 
the  protection  of  their  neutrality. 

The  President  replies  that  this  discussion  should  be  taken  up  with  the 
discussion  of  the  other  provisions  of  the  British  and  Japanese  projects  governing 

the  rights  and  duties  of  neutrals. 
[612]  We  have  reached  question  XV  of  the  questionnaire:1  "How  should  bel- 
ligerent war-ships  be  dealt  with  for  not  conforminn  to  the  rules  as  to  the 
duration  and  conditions  of  their  stav  in  neutral  ports  and  zvaters?" 

In  response  to  this  query,  we  have  Articles  14.  21.  7*.  21.  24.  and  29  of  the 
English  project,2  and  Article  6  of  the  proposal  of  Japan.* 

Although  differently  formulated,  these  two  reclies  seem  to  contain  sub- 
stantially the  same  provisions.  It  is  a  question  in  all  these  provisions  of  meas- 
ures to  be  taken  by  the  State,  which  must  see  to  the  observance  of  its  neutrality 
law;  consequently  we  shall  postpone  the  examination  of  these  proposals.  It 
will,  I  think,  suffice  to  read  question  XVI  to  recall  that  the  two  provisions  of 
Article  4  of  the  British  project  and  of  Article  7  of  the  Tapanese  project,  con- 
taining the  same  prescription,  should  appear  in  the  section  of  the  regulations 
concerning  the  rights  and  duties  of  neutral  States  in  naval  war. 

We  have  in  the  amendments  presented  bv  the  Portuguese  delegation  *  a 
proposal  to  replace  these  two  articles  by  the  following  provision : 

In  general  the  neutral  State  should  prevent  by  all  the  means  in  its  power 
the  belligerents  from  committing  in  its  territorial  waters  acts  which  may 
constitute  war  assistance  for  the  combating  forces. 

In  the  discussion  the  amendments  will  necessarily  follow  the  articles  to 
which  they  relate. 

The  President  continues:  We  have  exhausted  the  questionnaire  which  the 
reporter  of  our  subcommission  has  prepared  for  us,  and  we  can  now.  in  the 
fulness  of  knowledge,  thank  him  for  this  admirable  piece  of  work,  which  has 
enabled  us  to  untangle  a  skein  which  at  the  start  seemed  to  be  hopeless'v  snarled. 
I  therefore  propose,  gentlemen,  that  we  manifest  our  gratitude  to  Mr.  Louis 
Renault.     (Loud  applause.) 

The  proposal  made  at  our  last  meeting  by  our  esteemed  colleague,  Mr. 
Hagerup,  that  there  be  added  to  the  questionnaire  the  querv :  "  Is  it  necessary  to 
apply  the  same  rule  to  territorial  waters  as  to  neutral  ports?  " 5  brings  us  now  to 
the  consideration  of  the  answers  which  our  distinguished  colleagues  who  are 
specially  interested  in  this  question  will  probably  wish  to  set  forth  more  fully. 

His  Excellency  Mr.  Hagerup  wishes  to  add  a  few  explanations  to  those  he 
presented  at  the  preceding  meeting.  There  are  differences  of  fact  and  of  law 
between  ports  and  territorial  waters. 
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Differences  of  fact  appear  both  in  the  matter  of  control  and  in  the  measures 
of  resistance  that  it  is  possible  to  take. 

There  are  countries  which  have  a  very  long  coast-line,  thinly  settled  and 

well  supplied  with  islands  and  rocks,  like  Norway,  for  example.     It  is  evident 

that  the  State  cannot  exercise  an  effective  control  in  territorial  waters  like  these. 

Ports  are  entirely  under  the  jurisdiction  and  sovereignty  of  the  State,  which 

may  forbid  any  ship  to  enter. 

In  territorial  waters,  on  the  contrary,  innocent  passage  of  vessels  is  per- 
mitted even  in  time  of  war. 

The  boundaries  of  a  port  are  well  defined;  there  is  no  doubt  with  respect 
to  them.  Such  is  not  the  case  with  territorial  waters,  in  regard  to  which  there 
is  no  general  agreement.  This  indefiniteness  exists,  moreover,  in  law  and  in 
fact. 

These  differences  must  necessarily  exert  an  influence  in  time  of  war  upon 
the  rules  governing:  ports  and  territorial  waters. 
T613]  This  is  especially  evident  in  the  matter  of  the  duties  of  neutrals.  If  it  can 
be  prescribed  in  the  case  of  neutral  territorial  waters,  just  as  in  the  case 
of  neutral  ports,  that  belligerents  must  not  make  use  of  them  for  military  opera- 
tions, the  consequences  to  neutrals  of  a  violation  of  these  rules  cannot  be  the 
same  in  both  cases.  If  a  neutral  tolerates  the  use  of  its  ports  by  either  of  the 
belligerents,  it  would  be  a  violation  of  neutrality ;  but  the  mere  fact  that  a  neutral 
has  been  unable  to  prevent  a  belligerent  from  making  use  of  its  waters  cannot 
be  so  regarded.  In  the  first  place,  the  neutral  which  wishes  to  protect  its  waters 
would  in  many  cases  find  itself  in  doubt  as  to  the  boundaries  of  its  territorial 
waters. 

Then  the  means  of  preventing;  such  a  violation  of  territorial  seas  are  much 
more  difficult  to  find  than  in  the  case  of  ports. 

There  are  other  differences :  the  rules  fixing-  the  length  of  stay  of  a  war-ship 
in  a  neutral  port  cannot  he  established  for  territorial  waters.  It  is  very  difficult 
to  determine  when  a  vessel  enters  and  when  it  leaves  territorial  waters. 

If  it  is  admitted,  as  the  Japanese  delegation  proposes,  that  no  more  than  three 
war-shins  belonging  to  the  same  belligerent  may  remain  simultaneously  in  a 
port,  this  prohibition  cannot  be  applied  to  territorial  waters,  which  may  include 
several  hundred  miles. 

The  rules  proposed  by  the  delegations  of  Germany  and  of  Japan  as  to  the 
internment  and  disarming  of  vessels  that  remain  more  than  twenty-four  hours 
cannot  be  applied  to  territorial  waters.  It  is  difficult  to  intern  or  disarm  them 
in  ports — and  I  shall  vote  against  such  a  rule  even  in  the  case  of  ports — but 
how  is  it  possible  for  certain  States  which  have  a  small  navy  or  even  no  navy 
at  all  to  intern  or  disarm  in  their  waters  vessels  of  the  "  dreadnaught  "  type? 
Finally,  neutral  States  are  required  to  exercise  "  due  diligence."  The  mean- 
ing of  this  expression  evidently  varies  according  as  it  is  applied  to  ports  or  to 
territorial  waters. 

As  he  stated  at  the  last  meeting,  Mr.  Hagerup  does  not  wish  to  formulate 
a  special  proposal.  His  point  of  view  has  already  been  accepted  by  the  delega- 
tion of  Russia,  which  has  introduced  in  its  project  the  correct  distinction  between 
ports  and  territorial  waters. 

The  President  observes  that  his  Excellency  Mr.  Hacerup  has  not  formu- 
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lated  a  proposal.     His  observations  not  having  called  forth  any  objections,  he 
thinks  that  they  should  be  referred  to  the  committee  of  examination. 

As  has  been  frequently  repeated  in  the  course  of  the  discussion  which  has 
already  taken  place,  we  have  still  before  us  a  certain  number  of  proposals 
which,  although  they  are  not  within  the  compass  of  the  rules  governing  bel- 
ligerent war-ships  in  neutral  ports  and  waters,  might  nevertheless  be  inserted  in 
a  convention  embracing  the  rights  and  duties  of  neutral  States  in  naval  war. 

In  the  short  address  that  I  had  the  honor  to  deliver  at  the  opening  of  this 
debate.  I  expressed  the  opinion  that  we  might  consider  ourselves  authorized  to 
share  the  British  delegation's  view  to  the  effect  that  our  subcommission  is  com- 
petent to  examine  also  proposals  which  have  been  presented  to  us  on  the  subject 
of  the  rights  and  duties  of  neutral  States. 

If,  however,  there  shou1d  be  different  opinions  on  this  matter,  I  would  ask 
that  those  opinions  be  made  known. 

No  one  takin?  the  floor,  the  President  says : 
T6141  Articles  3.  4.  5,  7.  8,  14.  16.  21.  22,  23,  24,  29,  31,  and  32  of  the  British 
protect  *  and  Articles  6  and  7  of  the  Japanese  proposal 2  were  set  aside  to 
be  inserted  in  a  special  chapter  on  the  rights  and  duties  of  neutrai  Governments. 

The  time  has  come  to  consider  them. 

I  think  that  the  general  declaration  proposed  by  the  Russian  delegation  and 
the  amendment  of  the  delegation  of  Brazil,  which  was  distributed  among  us  this 
morning.'  might  also  be  taken  up  in  this  part  of  our  work. 

We  are  going  to  follow  the  order  of  the  British  proposals,  to  which  the 
proposals  of  Japan  and  of  Brazil  can,  it  would  seem,  be  regarded  as  amend- 
ments. 

The  President  opens  the  discussion  on  Article  3  of  the  British  proposal, 
which  he  reads. 

His  Excellency  Sir  Ernest  Satow  explains  that  this  article  prohibits  the 
sale  of  war-ships,  either  directly  or  indirectly,  to  a  belligerent  State. 

Instances  of  indirect  sales  have  frequently  occurred  in  recent  wars. 

His  Excellency  Mr.  van  den  Heuvel  makes  a  remark  on  the  phraseology. 
It  is  not  a  question  of  the  sale,  but  of  the  delivery  of  the  vessel,  for  the  seller 
may  keep  it  in  his  possession. 

The  President  says,  in  reply,  to  his  Excellency  Mr.  van  den  Heuvel  that 
the  committee  of  examination  will  take  this  observation  into  account.  He  passes 
to  Article  4  of  the  British  proposal. 

Mr.  Vedel  speaks  as  follows : 

The  Danish  delegation  would  greatly  have  preferred  it  if  Article  4  had  been 
confined  to  providing  that  the  neutral  State  may  not  allow  its  territorial  waters 
to  be  used  for  the  purpose  therein  mentioned,  but  it  thinks  that  in  any  event 
it  would  be  desirable  to  restrict  the  neutral's  obligation  to  do  all  in  its  pozver  to 
prevent  a  belligerent  from  committing  hostile  acts  therein.  As  formulated,  the 
article  lends  itself  to  the  interpretation  that  the  neutral  State  would  not  have 
done  its  duty  if  it  had  not  brought  its  armaments  up  to  the  absolute  maximum 
that  the  country  is  in  a  position  to  furnish.  In  a  naval  war  there  are  often  a 
great  many  countries  which  may  expect  a  belligerent  fleet  to  approach  their  ter- 
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ritorial  waters,  so  that  the  article,  if  accepted  without  amendment,  would  be 
equivalent  to  an  invitation  to  many  maritime  Powers  to  increase  their  armaments 
to  the  greatest  possible  extent.  Under  these  circumstances,  the  delegation  is  led 
to  the  belief  that  the  article  should  at  least  be  amended  so  as  to  make  it  clear 
that  the  neutral  State's  obligation  does  not  exceed  what  may  reasonably  be 
required  of  it,  duly  taking  into  consideration  the  means  and  resources  of  the 
country. 

These  observations  apply — mutatis  mutandis — likewise  to  Article  9  of  the 
British  project. 

The  President  says  that  Mr.  Vedel  has  not  presented  an  amendment  and 
that  his  observations  will  be  referred  to  the  committee  of  examination. 

He  then  passes  to  Article  5  of  the  British  proposal,  which  he  reads.  In 
his  opinion,  the  Brazilian  amendment,  which  he  also  reads,  belongs  to  this  article. 
He  declares  the  discussion  open. 

His  Excellency  Mr.  Louis  Drago  takes  the  floor  and  says : 

The  delegation  of  the  Argentine  Republic  regrets  that  it  is  obliged  to  vote 
against  the  proposal  of  the  Brazilian  delegation  relative  to  the  delivery  of 
[615]  war-ships  under  construction  in  a  neufral  country  to  the  belligerent  who 
ordered  them  six  months  before  the  outbreak  of  war.  The  delegation  of 
Brazil  bases  its  amendment,  it  would  seem,  upon  the  theory  that  a  vessel  under 
construction  belongs  to  a  certain  degree  to  the  regular  naval  forces  of  the  State 
that  is  having  it  built  and  that  it  cannot  be  justly  deprived  of  an  element  of 
defense  which  it  did  not  intend,  at  the  time  the  order  was  placed,  to  use  against 
any  specific  enemy. 

I  must  state  that  in  reality  the  Brazilian  amendment  upsets  all  existing  con- 
ceptions on  the  subject.  From  the  laws  of  the  United  States  of  1794  and  1819, 
which  punish  all  persons  who  fit  out  and  arm  for  a  foreign  State  any  vessels, 
with  the  intent  that  they  shall  be  employed  against  another  Power  at  peace  with 
the  American  Union,  to  the  Treaty  of  Washington  of  1871,  with  its  three  well- 
known  rules,  which  were  followed  by  the  projects  of  the  Institute  of  Interna- 
tional Law  on  the  duties  of  neutrals  (Hague  session  of  1875),  it  has  been  rec- 
ognized, without  the  slightest  opposition  thereto,  that  delivery  after  war  has 
broken  out  of  a  vessel  under  construction  ordered  by  a  belligerent  would  be  a 
typical  case  of  violation  of  the  duties  of  neutrals. 

If  a  war-ship  already  incorporated  in  the  fleet  of  a  belligerent  is  permitted  to 
remain  in  neutral  ports  for  a  very  limited  length  of  time  and  only  for  the  purpose 
of  taking  on  supplies,  how  can  a  vessel  under  construction,  belonging  to  this  same 
belligerent,  be  allowed  to  be  completed,  armed  and  fitted  out  in  the  territorial 
waters  of  a  nation  at  peace  with  the  two  combatants,  without  its  being  a  viola- 
tion of  neutrality? 

The  building  of  a  war-ship  ordered  by  a  belligerent  would,  if  the  vessel 
should  be  delivered  when  ready,  constitute  a  real  military  operation  in  the  ter- 
ritorial waters  of  a  neutral  State. 

This  single  consideration  makes  it  unnecessary  for  me  to  enter  into  the 
details  of  the  Brazilian  project  and  to  point  out  all  the  dangers  which  the  deter- 
mination of  the  date  of  the  order  would  involve,  which  would  be  at  the  mercy 
of  the  shipyards. 

The  past  century  has  seen  the  progressive  growth  of  the  sincere  spirit  of 
impartiality  required  of  neutrality,  whose  duties  flow  primarily  from  mutual 
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respect  and  good-will  among  States,  and  this  is  one  of  the  important  steps  for- 
ward made  by  international  law  in  recent  years.  It  would  indeed  be  a  very  sad 
omen  for  this  Peace  Conference,  if  it  should  take  a  step  backward  in  the  matter 
of  principles  and  practices,  which  seemed  to  be  fixed  forever,  by  accepting  the 
Brazilian  proposal. 

I  shall  confine  myself  to  discussing  the  question  of  principle,  as  I  cannot 
enter  into  considerations  of  a  political  nature,  which  are  nearly  always  of  transi- 
tory interest. 

Commander  Burlamaqui  de  Moura  reserves  the  right  to  answer  the  con- 
siderations presented  by  Mr.  Drago  at  a  subsequent  meeting  of  the  subcom- 
mission. 

The  President  officially  acknowledges  Mr.  Burlamaqui  de  Moura's  declara- 
tion. 

Mr.  Louis  Renault  points  out  that  the  last  part  of  Article  5  of  the  British 
project  deals  with  a  question  which  the  Fourth  Commission  is  taking  up,  that  is 
to  say,  the  conversion  of  merchant  ships  into  war-ships  and  the  place  where 
such  conversion  may  be  effected. 

The  President  replies  that  this  question  cannot  be  dealt  with  while  it  is 
under  discussion  by  another  Commission.     It  is  the  business  of  the  committee 

of  examination  to  coordinate  questions  which  overlap. 
[616]   He  then  reads  Articles  7  and  8.1    He  thinks  that  the  two  articles,  which 
seem  to  have  the  same  object,  should  be  combined. 

After  an  exchange  of  views  between  the  President  and  his  Excellency  Sir 
Ernest  Satow  it  is  decided  to  refer  the  question  to  the  committee  of  examination. 

Mr.  Louis  Renault  asks  the  British  delegation  what  it  means  by  the  word 
"  diligence."  The  United  States  and  Great  Britain  did  not  both  accept  the 
interpretation  put  upon  this  term  by  the  Geneva  tribunal,  and  that  is  why  the 
three  rules  of  Washington  were  not  communicated  to  the  Powers.  It  must 
therefore  be  made  clear  what  meaning  is  attached  to  the  word  "  diligence." 2 

Mr.  Georgios  Streit  joins  in  the  observations  which  Mr.  Louis  Renault  has 
just  made  and  desires  in  addition  to  call  the  subcommission's  attention  to  the 
difficulties  of  interpretation  and  application  which  the  last  part  of  this  article 
can  give  rise  to.  In  any  event,  the  obligation  which  this  article  imposes  upon 
neutrals,  seems  to  be  a  very  heavy  one  and  not  sufficiently  definite.  He  reserves 
the  vote  of  the  Hellenic  delegation  on  this  article,  as  well  as  on  Articles  3,  5, 
and  7  of  the  British  proposal. 

The  President,  intervening  in  the  debate,  remarks  that  certain  expressions, 
when  they  have  received,  so  to  speak,  an  official  interpretation  on  a  noteworthy 
occasion,  acquire  a  meaning  which  everybody  is  ready  to  accept.  Such  is  the 
case  with  the  words  "  due  diligence,"  which  at  the  time  of  the  Geneva  award 
gave  rise  to  an  argument  on  which  judgment  was  rendered.  We  should  there- 
fore endeavor  to  discover  whether  in  the  articles  that  are  now  being  examined 
these  words  are  used  in  their  usual  sense,  which  is  susceptible  of  several 
shades  of  interpretation,  or  in  the  technical  sense  given  them  by  the  Geneva  deci- 
sion.   The  committee  of  examination  will  then  deal  with  the  question. 

The  President  then  proceeds  to  read  Article  14  of  the  British  project  and 
Article  6  of  the  Japanese  proposal.* 
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He  remarks  that  it  is  true  that  a  neutral  State  may  find  it  impossible  to 
compel  a  huge  fighting  ship  to  leave  and,  in  case  of  refusal,  to  intern  and  dis- 
arm it,  especially  if  this  vessel  is  moored  in  its  territorial  waters;  but  in  the 
section  of  the  regulations  governing  the  question  of  belligerents  in  neutral 
waters,  it  is  stated  that  it  is  the  duty  of  these  vessels  to  respect  the  rules  imposed 
upon  them.  If  they  do  not  observe  these  rules,  they  commit  a  serious  infraction, 
and  the  neutral  State  must  protest  against  the  violation  of  its  rights,  as  in  other 
cases  in  which  a  State  suffers  acts  of  violence  at  the  hands  of  another  State. 

His  Excellency  Mr.  Hagerup  is  opposed  to  the  obligation  contained  in  the 
above-mentioned  articles  of  the  British  and  Japanese  proposals.  The  obliga- 
tions imposed  upon  neutrals  by  the  articles  under  discussion  would  in  many  cases 
be  impossible  of  fulfilment. 

Mr.  Vedel  concurs  in  his  Excellency  Mr.  Hagerup's  point  of  view. 

Colonel  Ovtchinnikow  of  the  Admiralty  thinks  that  before  taking  up  the 
treatment  of  war-ships  that  do  not  conform  to  the  rules  governing  their  stay,  the 
Commission  must  first  of  all  reach  an  agreement  upon  these  rules. 

The  President  passes  to  the  reading  of  Articles  16,  21,  22,  23,  24,  29,  and 
.11  of  the  British  project. 
[617]  When  the  text  of  Article  31  of  the  British  project  •  is  read,  Mr.  Guido 
Pusinato  observes  that  the  provision  contained  in  this  article  has  already 
given  rise  to  an  exchange  of  views  in  the  Fourth  Commission. 

After  various  observations  by  Mr.  Louis  Renault  and  his  Excellency  Sir 
Ernest  Satow,  it  is  agreed  that  the  committee  of  examination  shall  take  into 
account  the  circumstance  which  has  been  opportunely  pointed  out. 

After  the  reading  of  these  articles,  the  President  takes  the  floor  and  speaks 
as  follows : 

The  common  rules  which  we  have  just  examined  on  the  last  reading  concern 
the  rights  and  duties  of  neutral  States  and  should  form  a  chapter  of  the  regula- 
tions which  we  are  elaborating. 

Of  the  other  provisions  which  we  have  studied  in  the  order  of  the  ques- 
tionnaire and  which  govern  the  question  of  belligerent  war-ships  in  neutral  ports 
and  waters,  we  can  retain,  for  insertion  in  the  regulations,  those  upon  which  we 
are  aereed. 

We  have,  gentlemen,  traversed  a  rather  long  road  at  a  very  rapid  pace.  We 
must  now  consider  the  general  form  to  be  given  to  our  work. 

I  think  that  we  must  go  back  to  the  general  principles  which  I  had  the  honor 
to  proclaim  before  you  at  the  outset  as  the  basis  of  the  arrangement  which  we 
are  called  upon  to  conclude. 

This  arrangement  must  therefore  contain  the  following  precepts : 

(1)  The  signatory  Powers  mutually  and  formally  recognize  their  legislative 
independence,  in  so  far  as  observance  of  neutrality  is  concerned.  This  absolute 
freedom  is,  however,  tempered  by  the  mutual  engagement  to  regulate  in  a  uniform 
manner  certain  points  upon  which  the  Powers  find  they  are  in  agreement.  As 
it  is  impossible  to  reach  an  agreement  upon  the  other  points  which  we  have 
examined,  we  can  lay  down  no  rules  on  these  points. 

(2)  Each  State  agrees  to  apply  impartially  to  all  the  belligerent  Powers  the 
laws  that  it  enacts. 

(3)  The  signatory  Powers  mutually  bind  themselves  not  to  modify  or  change 
their  laws  in  the  matter  of  observance  of  neutrality  while  there  is  a  state  of  war 
between  two  or  more  of  them. 
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(4)  It  is  the  duty  of  belligerents  to  respect  the  laws  of  neutral  Powers. 

I  think,  gentlemen,  that  in  entrusting  to  the  committee  of  examination  the 
task  of  embodying  these  general  principles  in  the  common  rules  which  the  States 
represented  at  this  Conference  may  accept,  we  shall  have  done  all  that  could  be 
expected  of  us. 

I  propose  that  we  appoint  the  committee  of  examination  which  will  under- 
take this  task. 

The  bureau  of  the  subcommission  shall  form  a  part  thereof  ex  officio.  Italy, 
Germany,  and  France  arc  represented  in  the  bureau. 

It  seems  to  me  tha.t  we  should  invite  the  countries  that  have  submitted 
nrojects  or  amendments  to  be  represented  on  the  committee.  Brazil,  Denmark, 
Spain,  Great  Britain,  Japan,  Norway,  Portugal,  and  Russia  would  therefore  be 
requested  to  send  a  delegate  to  this  committee.  I  ask  these  respective  delegations 
to  make  known  the  names  of  their  delegates. 

Read  Admiral  Siegel  says  that  the  discussion  on  the  subject  of  belligerent 
war-ships  in  neutral  ports  and  waters  and  on  the  rights  and  duties  of  neutral 
States  in  naval  war,  which  has  just  ended,  was  rather  a  general  exchange  of 
views  relative  to  the  principles  of  this  question  than  an  exhaustive  exam- 
[618]  ination,  whose  conclusions  should  serve  as  a  basis  for  the  text  of  the 
Convention.  Therefore  the  fact  that  a.  number  of  articles  called  forth 
no  opposition  cannot  be  regarded  as  assent  thereto. 

The  German  delegation  reserves  the  right  to  make  clear  before  the  committee 
of  examination  its  point  of  view  concerning  the  various  questions  treated  and  to 
propose  amendments  to  that  committee. 

The  meeting  adjourns  at  5: 15  o'clock. 
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His  Excellency  Count  Tornielli  presiding. 

The  meeting  opens  at  10  o'clock. 

The  President  points  out  that  in  the  "  Draft  Convention  concerning  the  rights 
and  duties  of  neutral  Powers  in  naval  war,"  which  was  distributed  among  the 
members  of  the  committee,  the  amendments  presented  in  the  course  of  the  exam- 
ination on  the  first  reading  have  been  taken  into  account  as  far  as  possible.  The 
President  pays  tribute  to  the  zeal  and  great  ability  of  the  eminent  reporter,  Mr. 
Louis  Renault,  who  has  drawn  up  the  draft  Convention. 

It  may  be  that  certain  omissions  have  inadvertently  slipped  in,  but  it  will  be 
easy  to  remedy  this  in  the  course  of  the  discussions. 

He  then  reads  paragraph  l1  of  the  preamble,  worded  as  follows: 

With  a  view  to  harmonizing  the  divergent  views  which  are  still  held  on  the  relations 
between  neutral  Powers  and  belligerent  Powers,  and  to  anticipating  the  difficulties  to 
which  such  divergence  of  views  might  give  rise; 

which  is  adopted  without  comment. 

In  connection  with  paragraph  2,  reading  as  follows : 

Seeing  that,  even  if  it  is  not  possible  at  present  to  concert  measures  applicable  to  all 
circumstances  which  may  in  practice  occur,  it  is  nevertheless  undeniably  advantageous  to 
frame,  as  far  as  possible,  rules  of  general  application  to  meet  the  case  where  war  has 
unfortunately  broken  out  between   some  of  the  signatory   Powers ; 

Mr.  Louis  Renault  (reporter),  in  order  to  take  into  account  certain  observa- 
tions that  have  been  made  to  him  with  regard  to  this  paragraph,  remarks 
[620]  that  the  words  "  between  some  of  the  signatory  Powers  "  seem  to  settle  a 
delicate  question.  Is  it  necessary  that  both  of  the  belligerent  Powers 
should  be  signatories  in  order  to  make  the  Convention  applicable,  or  would  it 
also  be  effective,  as  far  as  neutrals  are  concerned,  if  one  of  the  belligerent  Powers 
was  a  signatory? 

It  would  seem,  that  the  question  should  not  be  prejudged  and  that  the 
article  should  be  given  a  more  impersonal  form. 

His  Excellency  Mr.  Tcharykow  fully  concurs  in  the  reporter's  observation. 
The  latter  then  proposes  simply  the  omission  of  the  words  "  between  some  of  the 
signatory  Powers." 

Paragraph  2,  thus  modified,  is  then  adopted. 

The  President  reads  paragraph  3 : 
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Seeing  that,  in  cases  not  covered,  it  is  expedient  to  take  into  consideration  the  gen- 
eral principles  of  the   law  of  nations; 

His  Excellency  Sir  Ernest  Satow  asks  whether  the  term  "  cases  not  cov- 
ered "  means  "  cases  not  covered  up  to  the  present  time  "  or  "  cases  not  covered 
by  the  present  Convention." 

The  Reporter  explains  that,  in  his  opinion,  this  expression  means  "  cases 
not  covered  by  the  present  Convention." 

At  the  request  of  his  Excellency  Sir  Ernest  Satow,  the  words  "by  the 
present  Convention  "  will  be  inserted  after  the  words  "  cases  not  covered." 

The  new  text  of  Article  3  is  adopted. 

Paragraphs  4  and  5,  worded  as  follows : 

Seeing  that  it  is  desirable  that  the  Powers  should  issue  detailed  enactments  to  regu- 
late the  results  of  the  attitude  of  neutrality  when  adopted  by  them ; 

Seeing  that  it  is,  for  neutral  Powers,  an  admitted  duty  to  apply  these  rules  impartially 
to  the  several  belligerents; 

are  adopted  without  comment. 

The  President  then  reads  paragraph  6: 

Seeing  that,  in  this  category  of  ideas,  the  rules  should  not,  in  principle,  be  altered  in 
the  course  of  the  war,  except  in  a  case  where  experience  has  shown  the  necessity  for  pre- 
scribing stricter  measures  for  the  protection  of  neutral  rights ; 

His  Excellency  Sir  Ernest  Satow  inquires  whether  the  expression  "  for  the 
protection  of  neutral  rights  "  refers  to  the  rights  of  neutrals  in  general,  or 
whether  this  phrase  simply  means  that  the  neutral  may  adopt  stricter  measures 
for  the  protection  of  his  rights. 

Mr.  Renault  says  that  to  his  mind  the  latter  interpretation  is  the  correct  one. 

The  neutral,  who,  in  his  declaration  of  neutrality,  has  accorded  belligerents 
certain  privileges,  may  subsequently  curtail  them  in  his  own  interest,  but  only 
for  the  protection  of  his  rights. 

His  Excellency  Mr.  Tcharykow  presents,  in  the  name  of  the  delegation  of 
Russia,  reservations  with  regard  to  the  second  sentence  of  this  paragraph.  In 
his  opinion,  the  neutral  State  should  be  entirely  free  to  prescribe  all  rules  neces- 
sary for  the  protection  of  its  rights,  and  no  limitation  can  be  recognized  in  this 
respect. 

Rear  Admiral  Siegel  supports  the  ideas  expressed  by  his  Excellency  Mr. 
Tcharykow.  He  does  not  believe  that  this  sentence  is  necessary,  especially  in 
view  of  the  fact  that  Article  26  expressly  reproduces  the  same  provision. 
[621]  The  President  expresses  the  opinion  that  the  second  sentence  of  para- 
graph 6  of  the  preamble  does,  as  a  matter  of  fact,  make  Article  26 
superfluous.  It  was,  however,  deemed  necessary  to  mention  in  the  preamble 
that,  as  a  general  thing,  the  rules  of  neutrality  may  not  be  modified  by  a  neutral 
during  a  war.  When,  however,  a  neutral  sees  his  neutrality  in  danger,  he  must 
be  allowed  to  adopt  stricter  measures.  In  view  of  the  divergent  opinions,  the 
President  suggests  that  the  committee  proceed  to  a  vote. 

His  Excellency  Mr.  Tcharykow  points  out  the  difficulty  of  putting  a  para- 
graph of  the  preamble  to  vote.  If  unanimity  is  not  obtained,  the  paragraph  is 
bound  to  be  stricken  out.     As  for  himself,  he  approves  the  paragraph  minus  the 
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words  he  has  indicated;  if  they  should  be  retained,  he  would  propose  that  the 
entire  paragraph  be  omitted. 

His  Excellency  Sir  Ernest  Satow  observes  that  the  committee  has  discussed 
at  length  the  necessity  that  may  arise  of  prescribing  restrictions  in  the  course 
of  a  war,  a  necessity  that  is  based  upon  the  experience  of  history.  He  proposes 
that  the  second  sentence  be  left  intact,  or  else  that  the  entire  sixth  paragraph  of 
the  preamble  be  omitted. 

His  Excellency  Mr.  Tcharykow  asks  whether  the  British  delegation  can 
concur  in  the  following  wording  of  the  second  sentence :  "  except  in  a  case  where 
experience  has  shown  the  necessity  for  such  change  for  the  protection  of  the  rights 
of  that  Power." 

His  Excellency  Sir  Ernest  Satow  states  that  he  prefers  the  present  wording, 
for  he  cannot  imagine  cases  where  it  would  be  necessary  for  a  neutral  to  adopt 
less  stringent  measures. 

His  Excellency  Mr.  Tcharykow  believes  such  an  eventuality  possible  and 
therefore  maintains  the  text  which  he  has  proposed. 

His  Excellency  Sir  Ernest  Satow  repeats  his  observations  and  expresses 
the  wish  that,  if  the  paragraph  is  omitted,  the  minutes  shall  mention  the  English 
doctrine,  which  recognizes  that  it  may  be  necessary  for  the  neutral  to  enact 
stricter  rules  of  neutrality  during  the  course  of  a  war. 

The  President  says  that  the  committee  has  three  proposals  before  it : 

( 1 )  Omission  of  paragraph  6  in  its  entirety ; 

(2)  Omission  of  the  second  sentence  of  this  paragraph,  that  is  to  say, 
beginning  with  the  words  "  except  in  a  case   .    .    . " ; 

(3)  Omission  of  the  words,  "  for  prescribing  stricter  measures." 

The  Reporter  suggests  that,  in  order  to  meet  the  wishes  of  his  Excellency 
Sir  Ernest  Satow  the  words,  "  of  neutral  rights,"  be  replaced  by  "  the  rights 
of  that  Power,"  and  that  the  words,  "  by  a  neutral  Power,"  be  inserted  after 
the  expression,  "  in  the  course  of  the  war." 

The  President  then  puts  paragraph  6  to  vote  in  the  following  form: 

Seeing  that,  in  this  category  of  ideas,  these  rules  should  not,  in  principle,  be  altered 
in  the  course  of  the  war  by  a  neutral  Power,  except  in  a  case  where  experience  has  shown 
the  necessity  for  such  change  for  the  protection  of  the  rights  of  that  Power. 

This  paragraph  is  adopted  by  12  votes  to  2 — Great  Britain  and  Japan. 

His  Excellency  Sir  Ernest  Satow  requests  that  mention  be  made  of  the 
[622]  fact  that,  in  his  opinion,  it  is  inconceivable  that  a  neutral  State  would 
ever  be  obliged  to  adopt  less  stringent  measures  in  the  course  of  a  war 
in  order  to  protect  its  rights,  but  that  English  doctrine  has  always  recognized 
the  fact  that  neutrals  have  the  right  to  enact  stricter  measures  for  this 
purpose. 

His  Excellency  Mr.  Keiroku  Tsudzuki  desires  that  the  same  remark  be 
inserted  in  the  minutes  in  the  name  of  the  delegation  of  Japan. 

The  President  then  reads  paragraph  7,  worded  as  follows : 

To  this  end  the  high  contracting  Parties  have  agreed  to  observe  the  following  com- 
mon rules,  which  cannot  however  modify  provisions  laid  down  in  existing  general 
treaties,  to  wit: 


626  THIRD  COMMISSION:  SECOND  SUBCOMMISSION 

The  Reporter  proposes  that,  in  accordance  with  the  suggestion  just  made 
by  his  Excellency  Mr.  Hammarskjold,  the  words,  "to  this  end,"  be  stricken 
out. 

This  proposal  and  paragraph  7  are  adopted  without  comment. 

The  President  then  reads  Articles  1  and  2  ' : 

Article  1 
Belligerents  are  bound  to  respect  the  sovereign  rights  of  neutral  States  and  to  abstain, 
in  neutral  territory  or  neutral  waters,  from  any  act  which  would,  if  knowingly  permitted 
by  any  State,  constitute  a  violation  of  neutrality. 

Article  2 
Any  act  of  hostility,  including  capture  and  the  exercise  of  the  right  of  search,  com- 
mitted by  belligerent  war-ships  in  the  territorial  waters  of  a  neutral  State,  constitutes  a 
violation  of  neutrality  and  is  strictly  forbidden. 

which  are  adopted  successively  without  comment. 
In  connection  with  Article  3 : 

When  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral  State,  this 
State  must  take  the  necessary  measures,  if  the  prize  is  still  within  its  jurisdiction,  to 
release  the  prize  with  its  officers  and  crew,  and  to  intern  the  prize  crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  State,  the  latter  addresses  the 
belligerent  Government,  which  must  liberate  the  prize  with  its  officers  and  crew. 

His  Excellency  Mr.  Hagerup  remarks  that  on  the  first  reading  it  was  de- 
cided to  replace  the  words,  "  take  the  necessary  measures,"  by  the  words, 
"  employ  .    .    .  the  means  at  its  disposal." 

This  substitution  being  accepted,  the  first  paragraph  of  Article  3  is  adopted. 

Rear  Admiral  Siegel  then  makes  the  following  observations  concerning  the 
provision  of  the  second  paragraph : 

By  the  terms  of  this  second  paragraph,  the  neutral  State  in  whose  waters  a 
vessel  has  been  captured  must,  if  the  prize  is  no  longer  within  its  jurisdiction, 
address  the  belligerent  Government,  which  must  release  the  prize,  together  with 
its  officers  and  crew.     The  neutral  State  must  therefore  in  all  such  cases  employ 

diplomatic  measures  to  have  the  wrong  that  has  been  done  it  redressed. 
[623]   But  the  question  has  been  decided  in  a  different  way  in  the  project  con- 
cerning the  International  Prize  Court.     Article  3  of  that  project  says: 

The  judgments  of  national  prize  courts  may  be  brought  before  the 
International  Prize  Court : 

1.  When  the  judgment  of  the  national  prize  courts  affects  the  property 
of  a  neutral  Power  or  individual ; 

2.  When  the  judgment  affects  enemy  property  and  relates  to : 

(b)  An  enemy  ship  captured  in  the  territorial  waters  of  a  neutral  Power, 
when  that  Power  has  not  made  the  capture  the  subject  of  a  diplomatic 
claim. 

The  report  contains  the  following  observation  with  regard  to  this  provision : 

There  is  another  case  in  which  a  neutral  Power  may  intervene  to  safe- 
guard its  sovereignty.  This  is  when  it  is  alleged  that  the  capture  of  an  enemy 
ship  has  taken  place  in  its  own  territorial  waters.  In  such  circumstances  the 
neutral  Power  may  choose  between  two  procedures.     It  may  select  the  diplo- 
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matic  channel  and  address  itself  directly  to  the  Government  of  the  captor  in 
order  to  obtain  satisfaction ;  or  it  may  leave  the  owner  of  the  captured  ship, 
if  the  legislation  of  the  captor  permits,  to  take  his  complaint  of  the  irregu- 
larity of  the  seizure  before  the  national  tribunals,  and  then,  if  in  spite  of  his 
so  doing  the  irregularity  is  not  admitted,  it  may  take  the  matter  to  the 
International  Court. 

To  harmonize  the  two  projects,  it  is  therefore  necessary  to  change  the  word- 
ing of  paragraph  2,  so  that  the  neutral  State  may  have  a  choice  between  a  claim 
through  diplomatic  channels  and  an  appeal  to  the  International  Court. 

His  Excellency  Sir  Ernest  Satow  asks  what  would  happen,  if  paragraph  2 
were  omitted,  to  a  prize  taken  in  the  territorial  waters  of  a  neutral  State  by  a 
belligerent  who  has  not  signed  the  Prize  Court  Convention ;  through  what  legal 
channel  should  this  neutral  take  action  to  have  his  neutrality  respected?  With 
the  present  text  the  owner  has  two  chances  of  having  his  property  restored. 

His  Excellency  Mr.  Tcharykow  is  of  the  opinion  that  it  would  be  prefer- 
able to  strike  out  the  paragraph  in  question,  whi'ch  was  drawn  up  before  the 
adoption  of  the  Convention  concerning  the  Prize  Court. 

The  Reporter  explains  that,  if  the  captor  is  a  signatory  of  the  Prize  Court 
Convention,  the  neutral  State  may  choose  between  recourse  to  the  Court  and 
diplomatic  channels;  if,  on  the  contrary,  the  captor  is  not  a  signatory  of  the 
aforesaid  Convention,  the  neutral  State  may  make  claim  only  through  diplomatic 
channels. 

It  would  be  better,  perhaps,  to  strike  out  paragraph  2,  explaining  in  the 
report  the  reasons  for  this  omission. 

The  President  remarks  that,  in  order  to  meet  the  wishes  of  his  Excellency 
Sir  Ernest  Satow,  who  asks  that  the  paragraph  be  retained  so  as  to  avoid  leaving 
a  gap,  it  would  perhaps  be  sufficient  to  replace  the  expression,  "  the  latter  ad- 
dresses the  belligerent  Government,"  by  the  following,  "  the  latter  may  address." 

His  Excellency  Sir  Ernest  Satow  observes  that  it  is  necessary  for  the  neu- 
tral to  address  the  belligerent  Government,  for  this  paragraph  has  also  the  effect 
of  giving  a  certain  guaranty  to  the  belligerent  State  whose  rights  have  been  dis- 
regarded. He  recalls  that  the  Prize  Court  Convention  was  voted  with  15  absten- 
tions.    It  is  therefore  likely  that  there  would  be  many  cases  in  which  recourse 

could  not  be  had  to  that  tribunal. 
[624]   His  Excellency  Mr.  Hammarskjold  requests  the  retention  of  the  para- 
graph with  the  change  proposed  by  the  President.     He  thinks  it  advisable 
to  mention  expressly  in  this  Convention  the  obligation  of  releasing  the  prize, 
together  with  its  officers  and  crew,  and  not  to  refer  to  another  Convention. 

Rear  Admiral  Siegel  accepts  the  expression  "  may  address." 

The  President  puts  to  vote  the  text  of  the  second  paragraph  of  Article 
3  of  the  draft : 

There  are  6  yeas,  6  nays,  and  2  abstentions. 

Yeas:  Brazil,  Spain,  Great  Britain,  Italy,  Japan,  and  Turkey. 

Nays:  Germany,  Denmark,  France,  Netherlands,  Russia,  and  Sweden. 

Abstentions:  United  States  of  America,  Norway. 

The  committee  then  votes  on  the  modified  text,  which  is  as  follows : 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  State,  the  latter  may 
address  the  belligerent  Government,  which  must  liberate  the  prize  with  its 
officers  and  crew. 
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There  are  9  yeas,  4  nays,  and  1  abstention. 

Yeas:  Germany,  Denmark,  France,  Italy,  Norway,  Netherlands,  Russia, 
Sweden,  and  Turkey. 

Nays:  Brazil,  Spain,  Great  Britain,  and  Japan. 

Abstentions:  United  States  of  America. 

The  President  reads  Article  4,  worded  as  follows: 

A  prize  court  cannot  be  set  up  by  a  belligerent  on  neutral  territory  or  on  a  vessel 
in  neutral  waters. 

This  article  is  approved  without  discussion. 
The  President  then  reads  Article  5 : 

Belligerents  are  forbidden  to  use  neutral  ports  and  waters  as  a  base  of  naval  opera- 
tions against  their  adversaries,  and  in  particular  to  erect  wireless  telegraphy  stations  or 
any  other  apparatus  for  the  purpose  of  communicating  with  the  belligerent  forces  on  land 
or  sea. 

He  remarks  that  this  article  constitutes  a  provision  similar  to  that  which  has 
been  adopted  respecting  war  on  land. 

Sir  Ernest  Satow  inquires  whether  there  has  not  been  an  inadvertent  omis- 
sion. At  the  meeting  of  August  26  he  proposed,  in  effect,  that  the  provision 
contained  in  Article  10b  1  of  the  British  proposal  should  be  added  to  the  article 
in  question. 

This  addition  was  approved  by  10  votes  to  4,  with  1  abstention. 
[625]  The  President  thinks  that  perhaps  the  provision  in  question,  which  treats 
of  the  replenishment  of  supplies,  should  rather  be  made  part  of  Article  18 
of  the  draft  Convention. 

His  Excellency  Sir  Ernest  Satow  says  that,  as  he  recalls  it,  it  was  decided 
to  make  this  a  part  of  Article  5. 

The  Reporter  states  that  this  was  indeed  decided  upon  at  the  meeting  of 
August  26,  but  that  the  delegation  of  Russia  had  formulated  reservations  on  the 
subject. 

His  Excellency  Mr.  Tcharykow  thanks  the  reporter  and  states  that  he 
maintains  contingently  the  reservations  to  which  attention  has  been  called. 

After  an  exchange  of  views  by  the  President,  his  Excellency  Mr.  Tchary- 
kow, his  Excellency  Sir  Ernest  Satow,  and  the  Reporter,  it  is  agreed  that 
Article  10b  of  the  British  project  shall  be  made  the  subject  of  a  new  Article 
5  bis,  his  Excellency  Mr.  Tcharykow  and  Rear  Admiral  Siegel  having  made 
known  the  fact  that  they  would  be  obliged  to  reject  Article  5  in  its  entirety,  if 
Article  10b  were  added  to  it  in  the  form  of  a  new  paragraph. 

The  new  Article  5  bis  would  therefore  be  worded  as  follows : 

Belligerent  vessels  are  likewise  forbidden  to  revictual  in  neutral  waters 
by  means  of  auxiliary  vessels  of  their  fleet. 

There  being  no  opposition  to  Article  5,  the  President  declares  it  adopted. 

He  then  puts  the  new  Article  5  bis  to  vote. 

This  article  is  adopted  by  5  yeas  to  3  nays,  with  6  abstentions. 

The  President  then  reads  Article  6: 
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The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  State  to  a  belligerent 
Power,  of  war-ships,  ammunition,  or  war  material  of  any  kind  whatever,  is  forbidden. 

No  objections  being  raised  to  this  article,  it  is  declared  adopted. 
The  President  then  passes  to  Article  7,  reading  as  follows: 

A  neutral  State  is  not  bound  to  prevent  the  export  or  transit,  for  the  use  of  either 
belligerent,  of  arms,  ammunition,  or,  in  general,  of  anything  which  could  be  of  use  to 
an  army  or  fleet. 

This  article  also  is  adopted  after  an  exchange  of  explanations  by  Sir  Ernest 
Satow,  the  President,  and  the  Reporter  as  to  the  retention  of  the  words  "  to 
an  army."  It  is  recognized  that  there  can  indeed  be  no  doubt  of  the  right  to 
export  or  to  convey  by  sea  munitions  or  material  necessary  to  an  army. 

The  President  then  reads  Article  8: 

A  neutral  Government  is  bound  to  employ  the  means  at  its  disposal  to  prevent  the 
fitting  out  or  arming  within  its  jurisdiction  of  any  vessel  which  it  has  reason  to 
[626]  believe  is  intended  to  cruise,  or  engage  in  hostile  operations,  against  a  Power  with 
which  that  Government  is  at  peace,  and  also  to  display  the  same  vigilance  to  pre- 
vent the  departure  from  its  jurisdiction  of  any  vessel  intended  to  cruise,  or  engage  in 
hostile  operations,  this  vessel  having  been  adapted  entirely  or  partly  within  the  said  juris- 
diction for  use  in  war. 

This  article  is  adopted  without  discussion,  as  is  also  Article  9,  after  it  is 
decided  to  add  the  words,  "  roadsteads  or  territorial  waters,"  after  the  words, 
"  admission  into  its  ports." 

Article  9  would  therefore  read  as  follows: 

A  neutral  State  must  apply  impartially  to  the  two  belligerents  the  conditions,  restric- 
tions, or  prohibitions  made  by  it  in  regard  to  the  admission  into  its  ports,  roadsteads, 
or  territorial  waters,  of  belligerent  war-ships  or  of  their  prizes. 

Nevertheless,  a  neutral  State  may  forbid  a  belligerent  vessel  which  has  failed  to  con- 
form to  the  orders  and  regulations  made  by  it,  or  which  has  violated  neutrality,  to  enter 
its  ports. 

On  his  Excellency  Sir  Ernest  Satow's  observing  that  he  would  like  to  see 
the  principle  upheld  in  this  article  that  a  neutral  State  may  always  forbid  bellig- 
erent's to  enter  its  ports,  the  Reporter  observes  that  the  object  of  paragraph 
2  of  Article  9  is  simply  to  explain  the  deviation  from  the  rule  of  equality  of  treat- 
ment of  belligerents  by  the  neutral  laid  down  in  paragraph  1. 

The  object  of  the  provision  contained  in  paragraph  2  is  to  define  the  right 
of  the  neutral  State  to  withdraw  from  that  one  of  the  belligerents  which  may  have 
violated  the  prescriptions  of  neutrality,  the  privilege  of  entering  its  ports,  while 
continuing  to  allow  that  privilege  to  the  other  belligerent.  The  right  of  the 
neutral  State  to  forbid  belligerents  in  general  to  enter  its  ports  is  not  in  question 
in  Article  9,  but  follows  from  its  right  to  enact  general  prescriptions  and  pro- 
hibitions. 

The  President  then  reads  Article  10,  which  is  worded  as  follows: 

The  neutrality  of  a  State  is  not  affected  by  the  mere  passage  through  its  territorial 
waters  of  war-ships  or  prizes  belonging  to  belligerents. 

His  Excellency  Mr.  Hammarskjold  states  that  he  reserves  his  opinion  on 
this  article  until  after  the  reading  of  the  explanations  that  will  be  made  regarding 
it  in  the  report. 
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Mr.  Vedel  makes  the  same  reservation. 

His  Excellency  Turkhan  Pasha  states  that  Article  10  being  a  reduction  of 
Article  32  of  the  English  proposal  contained  in  the  "  Questions  involved  in  the 
propositions  made  by  the  Japanese,  Spanish,  British,  and  Russian  delegations,"  * 
he  reiterates,  with  regard  to  this  article,  the  declaration  that  he  made  in  the  name 
of  the  Imperial  delegation  at  the  meeting  of  July  30,  which  declaration  appears  in 
the  minutes  of  that  meeting,  and  requests  the  eminent  reporter  to  be  good  enough 
to  insert  the  text  therof  in  his  report. 

Rear  Admiral  Sperry  states  that  he  makes  the  same  reservations  with  regard 
to  this  article  that  he  has  already  made  in  the  name  of  his  delegation. 

The  President  officially  acknowledges  these  reservations,  which  will  be 
mentioned  in  the  minutes  and  in  the  report.  It  is  likewise  understood  that  the 
votes  of   Sweden  and   Denmark  are   reserved  until  after  the   reading  of  the 

report.     Article  10  is  adopted  under  these  conditions. 
[627]  The  President  then  reads  Article  11 : 

A  neutral  State  may  allow  belligerent  war-ships  to  employ  its  licensed  pilots. 

This  article  is  adopted  without  discussion,  after  Rear  Admiral  Siegel  has 
stated  that  he  must  reserve  his  opinion  on  this  article  until  after  the  reading  of 
the  report. 

The  President  passes  to  Article  12,  worded  as  follows: 

In  the  absence  of  special  provisions  to  the  contrary  in  the  law  of  a  neutral  State, 
belligerent  ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or  territorial  waters 
of  the  said  State  (situated  in  the  immediate  proximity  of  the  theater  of  war)  for  more 
than  twenty-four  hours,  except  in  the  cases  covered  by  the  present  Convention. 

He  remarks  that  the  words  "  situated  in  the  immediate  proximity  of  the 
theater  of  war  "  have  been  placed  in  parenthesis  because  the  discussion  on  this 
point  has  not  yet  resulted  in  any  definite  action. 

His  Excellency  Sir  Ernest  Satow  would  like  certain  explanations  as  to  the 
scope  of  the  expression,  "  special  provisions  to  the  contrary  in  the  law  of  a 
neutral  State."  Does  this  constitute  an  unlimited  privilege  in  favor  of  the  neutral 
State? 

The  President  replies  that  the  meaning  is  as  follows :  If  there  is  no  special 
law  enacted  by  the  neutral  State,  the  24-hour  law  is  the  rule.  It  is  naturally 
lawful  for  the  neutral  State  to  specify  some  other  time  limit;  but  the  wording 
of  the  article  makes  it  obligatory  for  States  which  do  not  want  the  24-hour 
rule  to  establish  a  special  rule  of  their  own. 

Rear  Admiral  Siegel  then  asks  permission  to  set  forth  more  completely  than 
he  was  able  to  do  at  the  time  of  the  first  reading  the  considerations  in  explana- 
tion of  what  the  German  delegation  means  by  the  expression,  "  theater  of  war." 

As  these  considerations  must  serve  as  a  statement  of  reasons  for  the  amend- 
ment which  the  German  delegation  will  submit,  they  are  prefixed  to  that  amend- 
ment.2 

His  Excellency  Mr.  Tcharykow,  in  the  name  of  the  delegation  of  Russia, 
warmly  supports  in  its  entirety  this  proposal  which  was  submitted  with  a  view 
to  conciliation.  There  is  a  very  great  divergence  between  the  two  doctrines 
before  the  committee.     It  is  therefore  extremely  desirable  to  reach  a  compromise, 

1  Annex  49. 
'  Annex  64. 
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which  would  consist  in  a  very  strict  limitation  of  the  length  of  stay  in  the  vicinity 
of  the  theater  of  operations  and  in  leaving  to  neutrals  freedom  of  action  in  all 
other  regions.  It  is  plain  that,  if  a  war  is  being  waged  on  the  Pacific,  there  is 
no  need  of  limiting  the  stay  in  the  neutral  ports  of  the  Mediterranean.  If  these 
principles  could  be  unanimously  accepted,  a  result  greatly  to  be  wished  for  would 
be  attained. 

His  Excellency  Sir  Ernest  Satow  thinks  that  the  expression,  "  proximity 
of  the  theater  of  war,"  is  very  difficult  to  define.  There  are,  as  a  matter  of  fact, 
Powers  which  have  squadrons  or  war-ships  in  every  sea.  For  them  the 
[628]  theater  of  war  includes  every  sea.  In  the  second  place,  neutrals  may  have 
different  notions  respecting  the  term  proximity,  and  in  that  case  two  neu- 
trals, for  example,  would  observe  different  rules  of  neutrality.  Finally,  in  modern 
wars  very  little  time  is  required  for  changing  the  theater  of  war.  For  instance, 
hardly  a  week  is  necessary  for  a  squadron  to  pass  from  European  to  American 
waters.  In  this  case  neutrals  would  therefore  have  to  be  continually  changing 
their  rules  of  neutrality,  according  to  the  movements  of  enemy  squadrons.  Finally, 
it  must  be  noted  that  the  theory  of  proximity  is  in  contradiction  with  the  right 
of  belligerents  to  effect  a  capture.  His  Excellency  Sir  Ernest  Satow  recalls  that 
the  British  delegation  asked  that  the  words  "  proximity,  etc.,"  in  the  draft  under 
discussion  should  be  stricken  out. 

This  omission  was  voted.  The  British  delegation  therefore  cannot  accept 
the  restoration  of  the  phrase. 

His  Excellency  Mr.  Keiroku  Tsudzuki  wishes  to  remark  that,  in  case  of 
war  between  two  western  Powers,  as  nearly  all  of  them  have  possessions  in  the 
Far  East,  Japan  will  always  be  in  proximity  to  the  theater  of  war. 

Rear  Admiral  Siegel  replies  that  it  is  for  the  neutral  to  decide  the  question. 

Mr.  de  Beaufort  states,  in  the  name  of  the  delegation  of  the  Netherlands, 
that  he  cannot  concur  in  the  distinction  between  ports  situated  in  proximity  to 
the  theater  of  war  and  other  ports. 

The  expression  "  in  the  proximity  of  the  theater  of  war  "  is  exceedingly 
vague,  first,  because  the  words  "  in  the  proximity  "  are  by  themselves  very  indefi- 
nite, and  also  because  the  theater  of  war  is  extremely  difficult  to  define. 

Mr.  de  Beaufort  thinks,  therefore,  that  this  distinction  is  likely  to  cause 
neutrals  difficult  complications. 

The  President  observes  that  Article  12  refers  only  to  the  case  of  a  war- 
ship entering  a  neutral  port  for  no  specific  purpose. 

The  project  contains,  on  the  other  hand,  articles  covering  the  case  of  bellig- 
erent war-ships  entering  neutral  ports  for  a  specific  purpose,  to  repair  damage, 
take  on  coal,  etc.  May  we  not  ask  ourselves  whether  it  would  not  be  of 
advantage  to  omit  Article  12  altogether? 

His  Excellency  Mr.  Tcharykow  seconds  this  suggestion  of  the  President's, 
because  he  does  not  believe  that  the  committee  will  reach  an  agreement  on  this 
article  and  also  because  it  is  of  as  little  interest  to  the  neutral  as  to  the  bellig- 
erent to  have  a  limited  time,  fixed  in  advance,  for  the  stay  of  a  belligerent  ship 
in  a  port  which  it  enters  for  no  specific  purpose. 

His  Excellency  Sir  Ernest  Satow  states  that  he  cannot  concur  in  this. 

His  Excellency  Mr.  Hammarskjold  would  like  to  have  sanctioned  in  this 
Convention  the  right  of  the  neutral  to  restrict  the  stay  of  a  belligerent  vessel  in 
his  port,  a  right  that  seems  to  be  the  necessary  consequence  of  Article  9,  without, 
however,  expressing  any  opinion  as  to  the  omission  or  retention  of  Article  12. 
But  would  it  not  be  possible,  if  occasion  should  demand,  to  define  the  right  of 
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the  neutral  State  to  limit  the  stay  of  belligerent  vessels  in  its  ports,  roadsteads, 
etc.,  by  inserting,  in  Article  9,  the  word  "stay"  after  the  word  "admission"? 

His  Excellency  Mr.  Tcharykow  is  very  willing  to  accept  this  suggestion, 
which  is  in  accord  with  the  idea  that  he  himself  entertains,  that  respect  for  the 

sovereign  rights  of  the  neutral  must  be  guaranteed  first  of  all. 
[629]  His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  the  object  of  nearly 
all  the  articles  of  the  project  is  to  guarantee  neutral  rights.     If  Article  12, 
which  contains  one  of  the  fundamental  principles  of  neutral  rights,  were  to  be 
omitted,  the  Convention  would  contain  no  indication  of  neutral  rights. 

His  Excellency  Sir  Ernest  Satow  asks  that  a  vote  be  taken  on  the  omission 
of  the  words  "  situated  in  the  proximity  of  the  theater  of  war  "  before  the 
omission  of  Article  12  in  its  entirety  is  put  to  vote. 

The  President  observes  that  the  committee  is  not  yet  in  a  position  to  discuss 
the  German  proposal,  as  it  must  first  be  printed  and  distributed. 

The  committee  has  before  it  two  proposals :  one  from  the  British  delegation, 
calling  for  a  vote  on  the  omission  of  the  words  "  situated  in  the  proximity  of 
the  theater  of  war,"  and  the  other  from  the  delegation  of  Germany,  which  wishes 
to  maintain  the  distinction  between  ports  situated  in  proximity  to  the  theater 
of  war  and  other  ports. 

Commander  Burlamaqui  de  Moura  gives  the  reasons  for  the  vote  which  he 
will  cast,  stating  that  the  laws  of  Brazil  also  make  this  distinction. 

The  President  puts  to  vote  Article  12,  with  the  words  "  situated  in  the  im- 
mediate proximity  of  the  theater  of  war." 

It  is  defeated  by  7  votes  to  4,  with  3  abstentions. 

Yeas:  Germany,  Brazil,  France,  and  Russia. 

Nays:  United  States  of  America,  Spain,  Great  Britain,  Italy,  Japan,  Nether- 
lands, and  Turkey. 

Abstentions:  Denmark,  Norway,  and  Sweden. 

Rear  Admiral  Siegel,  seconded  by  his  Excellency  Mr.  Tcharykow,  then 
proposes  that  Article  12  be  stricken  out,  which  proposal  is  defeated  by  10  votes 
to  2,  with  2  abstentions. 

Yeas:  Germany  and  Russia. 

Nays:  United  States  of  America,  Brazil,  Denmark,  Spain,  France,  Great 
Britain,  Italy,  Japan,  Sweden,  and  Turkey. 

Abstentions:  Norway  and  the  Netherlands. 

The  President  reads  Article  13,  worded  as  follows: 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities  learns  that  a 
belligerent  war-ship  is  in  one  of  its  ports,  or  in  its  territorial  waters  (situated  in  immediate 
proximity  to  the  theater  of  war),  it  must  notify  the  said  ship  to  depart  within  twenty- 
four  hours  or  within  the  time  prescribed  by  local  regulations. 

He  states  that  it  would  perhaps  be  unnecessary  to  vote  on  the  words  "  sit- 
uated in  immediate  proximity  to  the  theater  of  war,",  in  view  of  the  vote  that 
has  just  been  cast  on  Article  12. 

He  therefore  submits  Article  13  to  discussion  without  the  above-mentioned 
words. 
[630]   His  Excellency  Hr.  Hagerup  proposes  that  the  word  "  roadsteads  "  be 
inserted  after  the  word  "  ports." 
Article  13  with  this  addition  is  adopted. 
The  President  passes  to  Article  14: 
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A  belligerent  war-ship  may  not  prolong  its  stay  in  a  neutral  port  beyond  the  per- 
missible time  except  on  account  of  damage  or  stress  of  weather.  It  must  depart  as  soon 
as  the  cause  of  the  delay  is  at  an  end. 

The  regulations  as  to  the  question  of  the  length  of  time  which  these  vessels  may 
remain  in  neutral  ports  or  waters,  do  not  apply  to  war-ships  devoted  exclusively  to  scien- 
tific, religious,  or  charitable  purposes. 

His  Excellency  Mr.  Hammarskjold  proposes  that  the  words  "  roadsteads  or 
territorial  waters  "  be  inserted  after  the  word  "  port "  in  the  first  paragraph  of 
this  article. 

The  President  remarks  that  the  absence  of  these  words  is  not  accidental, 
but  that  they  were  left  out  in  order  to  avoid  imposing  too  great  responsibilities 
upon  neutrals. 

His  Excellency  Mr.  Hagerup  recalls  that  he  expressed  the  opinion  that  in 
principle  the  duties  of  neutrals  should  not  be  extended  to  territorial  waters.  But 
as  it  is  here  a  question  of  a  prohibition  to  a  belligerent  war-ship,  he  thinks  it 
necessary  to  add  the  words  proposed  by  his  Excellency  Mr.  Hammarskjold. 
He  suggests,  moreover,  the  insertion  of  the  word  "  roadsteads  "  after  the  word 
"  ports  "  in  the  second  paragraph. 

These  proposals  are  adopted  and  Article  14  is  then  adopted  with  these 
modifications. 

His  Excellency  Mr.  Tcharykow  states  that  the  delegation  of  Russia  makes 
reservations  with  respect  to  Articles  12  and  13  in  their  entirety. 

Rear  Admiral  Siegel  also  makes  reservations  with  regard  to  the  same 
articles. 

The  President  reads  Article  15  r1 

The  neutral  State  must  fix  in  advance  the  maximum  number  of  war-ships  belonging 
to  a  belligerent  which  may  be  in  one  of  the  ports  of  that  State  simultaneously.  In  the 
absence  of  such  determination  this  number  shall  be  three. 

His  Excellency  Mr.  Tcharykow  recalls  that  on  the  first  reading  the  com- 
mittee approved  the  substitution  of  "  may  "  for  "  must." 

Mr.  Vedel  would  insert  "  or  roadsteads  "  after  "  ports  "  because  the  ships 
do  not  generally  enter  all  ports.     This  addition  meets  with  no  objection. 

The  Reporter  reads  Article  15  as  adopted  on  first  reading: 

If  the  neutral  State  has  not  fixed  in  advance  the  maximum  number  of  war-ships 
belonging  to  a  belligerent  which  may  be  in  one  of  the  ports  or  roadsteads  of  that  State 
simultaneously,  this  number  shall  be  three. 

His  Excellency  Mr.  Tcharykow  and  Rear  Admiral  Siegel  propose  that  the 
word  "  may  "  be  substituted  for  the  word  "  must  "  and  that  the  number  three, 
which  is  merely  tentative  and  could  not  be  imposed  upon  the  world  at  large,  be 
omitted. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  reasons  for  this  number 
having  been  selected  is  that  most  States  have  fixed  upon  a  maximum  num- 
[631]  ber  of  foreign  war-ships  that  may  enter  their  ports  and  roadsteads  in 
peace  times.  This  maximum  is  precisely  three  each.  It  is  not  unreason- 
able therefore  to  maintain  the  same  maximum  in  war  times.  This  provision 
offers  besides  a  guarantee  against  a  concentration  of  belligerent  war-ships  in  a 
neutral  port,  which  would  thus  serve  as  a  base  for  naval  operations. 

Rear  Admiral  Siegel  remarks  that  certain  States  have  not  perhaps  fixed 
the  number  for  peace  times.  The  neutral  State  must  therefore  be  left  free  to 
determine  this  number  for  war  times. 

His  Excellency  Mr.  Hammarskjold  observes  that  his  recollection  tallies 
exactly  with  Mr.  Louis  Renault's  notes.  It  is  important  to  the  neutral  and  to 
his  interest  to  regulate  the  matter;  the  hands  of  the  neutral  State  are  not  tied, 
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since  the  article  stipulates  that  in  the  absence  of  a  special  provision,  and  only  in 
that  case,  the  number  three  will  be  the  rule. 

The  President  puts  Article  15  to  vote,  worded  as  above. 

This  article  is  adopted  by  12  votes  to  2. 

Germany  and  Russia  voted  against  it. 

The  President  passes  to  Article  16: 

When  war-ships  belonging  to  both  belligerents  are  present  simultaneously  in  a 
neutral  port  or  roadstead,  a  period  of  not  less  than  twenty-four  hours  must  elapse  between 
the  departure  of  the  ship  belonging  to  one  belligerent  and  the  departure  of  the  ship  belong- 
ing to  the  other. 

The  order  of  departure  is  determined  by  the  order  of  arrival,  unless  the  ship  which 
arrived  first  is  so  circumstanced  that  an  extension  of  its  stay  is  permissible. 

A  belligerent  war-ship  may  not  leave  a  neutral  port  until  twenty-four  hours  after  the 
departure  of  a  merchant  ship  flying  the  flag  of  its  adversary. 

Mr.  Vedel  proposes  that  the  words  "  or  roadsteads  "  be  inserted  after  the 
word  "  port "  in  the  third  paragraph. 

The  article  is  adopted  with  this  addition. 

The  President  reads  Article  17,  which  is  worded  as  follows: 

In  neutral  ports  and  roadsteads  belligerent  war-ships  may  only  carry  out  such  repairs 
as  are  absolutely  necessary  to  render  them  seaworthy,  and  may  not  add  in  any  manner 
whatsoever  to  their  fighting  force.  The  local  authorities  of  the  neutral  Power  shall  decide 
what  repairs  are  necessary,  and  these  must  be  carried  out  with  the  least  possible  delay. 

His. Excellency  Sir  Ernest  Satow  asks  why  "  territorial  waters  "  are  omitted 
from  this  article. 

The  President  thinks  that  it  would  be  difficult  for  vessels  to  make  repairs 
in  territorial  waters  and,  besides,  that  it  would  not  be  possible  for  neutrals  to 
control  the  repairs  made  under  these  conditions. 

Article  17  is  then  adopted. 

The  President  passes  to  Article  18: 

Belligerent  war-ships  may  not  make  use  of  neutral  ports  or  roadsteads  for  replenish- 
ing or  increasing  their  supplies  of  war  material  or  their  armament  or  for  completing  their 
crews. 

[632]  His  Excellency  Sir  Ernest  Satow  proposes  that  the  words  "  territorial 
waters  "  be  inserted,  and  states  that  it  is  the  second  rule  of  Washington 
that  compels  him  to  request  this  addition.  The  use  of  territorial  waters  for  a 
purpose  prohibited  in  ports  and  roadsteads  cannot  be  permitted. 

The  President  puts  Article  18  to  vote,  with  the  addition  of  the  words,  "  ter- 
ritorial waters."     It  is  adopted  by  8  votes,  with  6  abstentions. 

Yeas:  United  States  of  America,  Brazil,  Spain,  France,  Great  Britain,  Italy, 
Japan,  Turkey. 

Abstentions:  Germany,  Denmark,  Norway,  Netherlands,  Russia,  and  Sweden. 

The  President  then  reads  Article  19,  which  is  worded  as  follows  1: 

Belligerent  war-ships  may  only  revictual  in  neutral  .ports  or  roadsteads  to  bring  up 
thei.-  supplies  to  the  peace  standard ;  revictualing  gives  no  right  to  an  extension  of  the 
lawful  length  of  stay. 
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Similarly  these  vessels  may  only  ship 
sufficient  fuel  to  enable  them  to  reach  the 
nearest  port  in  their  own  country. 


These  vessels  likewise  may  only  ship 
fuel  to  bring  up  their  load  to  the  peace 
standard. 


If  in  accordance  with  the  law  of  the  neutral  State  they  are  not  supplied  with  coal 
within  twenty-four  hours  of  their  arrival,  the  permissible  duration  of  their  stay  is  extended 
by  twenty-four  hours. 

He  observes  that  the  committee  again  finds  itself  confronted  with  two 
systems :  the  "  full  bunker  "  system  and  the  "  nearest  port  in  their  own  country  " 
system. 

His  Excellency  Mr.  Keiroku  Tsudzuki  inquires  whether  a  belligerent  ship 
may  prolong  its  stay  in  a  neutral  port  as  a  result  of  permission  granted  it  to 
take  on  fuel.  On  the  President's  replying  in  the  negative,  his  Excellency  Mr. 
Keiroku  Tsudzuki  proposes  that  the  second  part  of  the  first  paragraph,  "  re- 
victualing  gives  no,  etc.,"  be  transferred  to  the  end  of  the  second  paragraph. 

Rear  Admiral  Siegel  proposes  that  the  words  "  leurs  pleines  soutes"  (to  fill 
their  bunkers)  be  substituted  for  the  words  "  leur  plein  normal"  (to  bring  up 
their  load  to  the  peace  standard)  in  paragraph  2. 

His  Excellency  Sir  Ernest  Satow  desires  to  know  whether  the  expression 
"leurs  pleines  soutes"  (to  fill  their  bunkers)   includes  reserve  bunkers. 

Rear  Admiral  Siegel  replies  that  because  of  the  various  kinds  of  coal  bunkers 
in  the  different  navies,  the  formula  suggested  to  him  by  Admiral  Arago  might  be 
used :  "  Bunkers  proper,  excluding  all  other  compartments  not  intended  for  such 
use." 

His  Excellency  Mr.  Tcharykow  observes  that  there  are  two  systems  before 
the  committee  for  calculating  the  quantity  of  coal  necessary.  From  a  practical 
point  of  view  it  is  probable  that  the  result  would  be  approximately  the  same. 

Besides,  the  conflicting  proposals  received  practically  equal  support  in  the 
committee.  We  must  recognize  the  fact  that  the  general  opinion  of  the  Con- 
ference is  that  on  no  point  are  we  to  try  for  majorities,  but  for  a  common 
ground  of  agreement.  It  is  in  this  spirit  of  conciliation,  which  has,  for  the 
[633]  rest,  prevailed  in  this  committee,  that  the  delegation  of  Russia  proposes 
a  formula  consisting  in  combining  the  two  systems  in  such  a  way  as  to 
leave  every  nation  free  to  choose  the  one  it  prefers,  the  existence  of  this  freedom 
of  choice  being  mentioned  in  the  present  agreement.  This  formula  might  be 
worded  as  follows: 

Similarly  these  vessels  may  only  ship  sufficient  fuel  to  fill  their  bunkers 
proper.  They  may,  however,  ship  sufficient  coal  to  enable  them  to  reach  the 
nearest  port  in  their  own  country  in  the  ports  of  neutral  States  that  prefer 
this  method  of  fixing  the  quantity  of  fuel  required. 

His  Excellency  Sir  Ernest  Satow  states  that  the  British  delegation's  start- 
ing point  is  at  bottom  the  very  opposite  principle :  it  is  not  the  right  of  the  neutral 
to  give  aid  or  assistance  to  the  belligerent  to  enable  him  to  go  to  meet  his  enemy. 
Therefore  we  must  propose  to  you  the  adoption  pure  and  simple  of  the  English 
rule  No.  17.  The  only  reason  for  allowing  a  belligerent  ship  to  take  on  coal 
in  a  neutral  port  is  to  prevent  its  becoming  helpless  on  the  high  seas.  It  must 
be  given  sufficient  coal  for  self-preservation,  and  that  is  the  origin  of  the  rule 
of  the  nearest  port,  a  rule  which  has  been  accepted  and  put  in  practice  by  nearly 
all  the  nations  which  have  enacted  rules  on  this  subject. 
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It  is  for  these  reasons  that  the  British  delegation  prefers  the  wording  of 
paragraph  2  of  Article  19  which  recognizes  this  principle. 

Rear  Admiral  Siegel  makes  the  following  observations  on  the  two  prin- 
ciples that  are  before  the  committee  in  the  matter  of  coal : 

We  find  ourselves  confronted  with  two  systems  concerning  the  quantity  of 
coal  that  neutrals  may  allow  belligerent  war-ships  to  load  in  their  ports,  and 
before  you  make  your  choice  I  ask  you  to  be  good  enough  to  permit  me  to  point 
out  in  a  few  words  the  differences  between  these  two  systems  and  their  signifi- 
cance to  neutrals. 

What  neutrals  desire,  what  they  need,  is  to  know  as  precisely  as  possible  the 
quantity  of  coal  that  they  may  give  to  a  belligerent  vessel  in  their  ports  without 
being  obliged  to  undertake  an  inquisitorial  search  or  to  meddle  in  the  vessel's 
business  that  does  not  concern  them.  They  would  like  to  have  a  simple  rule, 
easy  to  apply,  that  will  admit  of  complying  with  the  requests  made  by  the  vessel, 
while  avoiding  claims  and  disputes. 

Let  us  examine  the  two  systems  closely  and  see  in  what  way  they  meet  these 
conditions. 

If  we  accepted  the  first  rule,  which  says  that  we  may  not  allow  the  bel- 
ligerent vessel  more  coal  than  it  needs  to  enable  it  to  reach  the  nearest  port  of 
its  own  country,  a  series  of  questions  arise  for  the  neutral  to  decide  which  place 
him  in  a  very  embarrassing  position. 

It  will  perhaps  be  possible  to  determine  what  is  the  nearest  port  and  to 
calculate  tne  distance ;  but  then  up  comes  the  question  of  the  radius  of  action  and 
the  speed  at  which  the  vessel  is  to  make  its  voyage.  It  may  be  admitted  that  it 
is  to  proceed  at  the  most  economical  rate  of  speed.  But  this  may  vary  according 
to  the  quality  of  the  coal,  the  condition  of  the  boilers  and  of  the  machinery,  the 
condition  of  the  hull,  the  skill  and  experience  of  the  officers  and  crew,  etc.  And 
again,  this  speed  is  possible  only  under  favorable  conditions.  If  the  vessel  en- 
counters rough  weather,  if  it  is  obliged  to  force  its  way  against  wind  and  sea, 
all  calculations  are  thrown  out  and  the  vessel  runs  the  risk  of  dangers  of  all 
kinds.  How  then  would  it  be  possible  to  determine  the  quantity  necessary  for 
the  voyage?  It  might  be  said  that  the  commander  will  pive  all  information  that 
may  serve  as  a  basis  for  estimating  the  quantity  of  coal.  But  even  he  cannot  fore- 
see what  kind  of  weather  he  will  meet  with  at  sea ;  and  it  cannot  be 
[634]  required  of  him  to  put  his  ship  in  jeopardy  by  asking  for  an  insufficient 
quantity  of  coal.  The  commander  will  therefore  ask  for  the  greatest 
possible  quantity,  and  there  will  always  be  the  risk  of  a  dispute  between  the 
commander  and  the  authorities  of  the  neutral  State  likely  to  give  rise  to  claims 
later  on. 

Furthermore,  in  case  the  nearest  port  should  be  so  remote  as  to  render  it 
impossible  for  the  vessel  to  reach  it  without  replenishing  its  coal  supply,  it  would 
still  be  necessary  to  give  the  vessel  the  greatest  possible  supply  of  coal.  Finally, 
we  must  consider  the  case  of  the  nearest  port's  being  blockaded,  which  would 
modify  all  the  conditions  of  the  calculation. 

In  brief,  the  quantity  of  coal  to  be  allowed  would  vary  according  to  the  case, 
and  the  neutral  would  always  be  obliged  to  assume  the  responsibility  of  deter- 
mining the  number  of  tons  of  fuel  that  the  vessel  should  receive. 

It  would  be  a  very. different  question  and  much  easier  to  settle,  if  it  were 
the  general  rule  that  the  neutral  may  give  as  much  coal  as  is  necessary  to  fill 
the  bunkers  proper.     In  this  case  the  neutral  would  receive  from  the  commander 
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a  certain  figure,  indicating  the  quantity  of  coal  that  he  lacked.  The  neutral  State 
would  be  in  a  position  to  see  that  this  quantity  is  not  exceeded,  for  it  is  not 
difficult  to  ascertain  whether  the  bunkers  are  full.  The  delivery  of  coal  would 
then  cease,  and  any  controversy  or  claim  would  thus  be  avoided. 

The  technical  delegates  of  fifteen  countries  discussed  this  question  for  two 
hours  and  at  the  end  of  this  discussion  a  majority  of  10  votes  to  5  favored  the 
provision  stating  that  the  neutral  State  might  give  sufficient  coal  to  fill  the 
bunkers,  because  this  is  the  most  convenient  measure  and  the  best  practical  means 
of  avoiding  misunderstandings. 

Against  the  adoption  of  this  proposal  it  was  urged  that  the  belligerent  would 
find  this  an  easy  way  to  procure  coal  to  enable  him  to  keep  to  the  high  seas  and 
undertake  hostile  acts  for  a  fairly  long  time,  especially  if  he  should  be  in  the 
vicinity  of  a  certain  number  of  neutral  States. 

But  such  a  situation  exists  in  only  a  few  quarters  of  the  world.-  In  vast 
regions  of  the  globe  ports  where  it  is  possible  to  obtain  coal  are  quite  far  from 
one  another.  Moreover,  the  same  state  of  affairs  would  likewise  occur  in  case 
the  rule  of  the  nearest  port  of  its  own  country  should  be  accepted.  All  neutral 
States  whose  ports  are  very  remote  from  the  nearest  port  of  the  belligerent  would 
be  obliged  to  furnish  not  only  sufficient  coal  to  fill  the  bunkers,  but  the  greatest 
quantity  of  coal  necessary  to  enable  the  vessel  to  go  as  far  as  possible. 

A  final  consideration  is  that  the  neutral  is  master  in  his  own  house  and  can 
forbid  any  belligerent  vessel  that  attempts  to  use  his  ports  as  a  base  of  operations 
to  enter  those  ports.  For  the  rest,  it  is  not  the  neutral's  duty  to  prejudge  the 
intentions  of  a  belligerent  vessel  belonging  to  a  nation  with  which  he  is  at  peace 
that  visits  his  port  for  the  first  time.  It  is  sufficient  if  he  treats  the  two  bellig- 
erents the  same. 

Such,  gentlemen,  are  the  reasons  which  have  decided  us  to  propose  that  you 
accept  paragraph  2  of  Article  10  in  the  following  form: 

Similarly  these  vessels  may  only  ship  sufficient  fuel  to  fill  their  bunkers 
proper. 

The  President  remarks  that,  since  the  discussion  on  these  two  opposite  schools 
appears  to  be  completed,  the  intermediate  proposal  of  the  delegation  of  Russia 
should,  in  his  opinion,  be  examined. 

His  Excellency  Mr.  Tcharykow  again  explains  the  purport  of  his  proposal, 
which  aims  to  state  in  this  Convention  that  each  State  may  choose  that  one  of 

the  two  rules  which  it  prefers. 
[635]   His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  he  would  prefer  to 
have  omitted  from  Article  19  all  prescriptions  concerning  coal  rather  than 
to  have  the  article  contain  a  provision  that  would  be  equivalent  to  recognizing 
neutral  ports  as  centers  where  belligerents  might  replenish  their  coal  supplies. 

His  Excellency  Mr.  Hagerup  would  like  the  scope  of  the  English  proposal 
made  clear  to  him.  Is  not  the  quantity  of  coal  necessary  to  enable  the  vessel 
to  reach  its  nearest  port  based  upon  an  estimate  to  be  made  for  the  neutral? 
Must  the  latter  assure  himself  of  the  belligerent  vessel's  destination? 

His  Excellency  Sir  Ernest  Satow  replies  that  the  rule  of  the  nearest  port 
is  laid  down  for  the  purpose  of  determining  the  quantity  of  coal  to  be  allowed. 
It  constitutes  a  simple  method  of  calculation  and  does  not  impose  upon  the 
neutral  any  obligation  to  look  into  the  destination  of  the  vessel  requesting  the 
fuel.     In  so  far  as  the  compromise  proposal  of  the  delegation  of  Russia  is 
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concerned,  Sir  Ernest  Satow  states  that  he  will  support  it  on  two  conditions: 
(1)  if  the  older  rule,  that  of  the  nearest  port,  is  placed  at  the  beginning  of 
paragraph  2;  (2)  if  the  Russian  proposal  receives  a  unanimous  vote  in  the 
committee.  * 

His  Excellency  Mr.  Tcharykow  has  no  objections  to  having  the  British 
rule  placed  at  the  beginning  of  the  paragraph.  His  proposal  will  therefore  read 
as  follows : 

Similarly  these  vessels  may  only  ship  sufficient  fuel  to  enable  them  to 
reach  the  nearest  port  in  their  own  country.  They  may,  on  the  other  hand, 
fill  up  their  bunkers  built  to  carry  coal,  when  in  the  ports  of  neutral  States 
which  prefer  this  method  of  determining  the  quantity  of  fuel  required. 

His  Excellency  Mr.  Keiroku  Tsudzuki  prefers  the  omission  of  Article  19  in 
its  entirety  to  his  Excellency  Mr.  Tcharykow's  proposal. 

The  motion  to  omit  the  article  is  put  to  vote  and  defeated  by  10  votes  to  4. 

The  President  states  that  the  first  paragraph  of  Article  19  has  met  with  no 
opposition.    He  therefore  declares  it  adopted. 

He  then  puts  to  vote  the  wording  proposed  by  his  Excellency  Mr.  Tchary- 
kow, which  is  carried  by  11  yeas  with  3  abstentions. 

Great  Britain,  Japan,  and  the  United  States  of  America  abstained  from 
voting. 

The  last  paragraph  of  Article  19  is  then  adopted.  The  Reporter  states  that 
the  second  sentence  of  paragraph  1  might  better  be  placed  at  the  end  of  para- 
graph 3. 

His  Excellency  Mr.  Tcharykow  and  Rear  Admiral  Siegel  make  reserva- 
tions with  regard  to  the  last  paragraph  of  Article  19  because  of  the  words  "  per- 
missible duration  of  their  stay  "  therein,  which  imply  recognition  of  the  24-hour 
rule. 

The  President  passes  to  Article  20,  which  he  reads : * 

Belligerent  war-ships  which  have  shipped  fuel  in  a  port  belonging  to  a  neutral  State 
may  not  within  the  succeeding  .  .  .  months  replenish  their  supply  in  a  port  of  the  same 
State  less  than     .    .    .  miles  distant. 

He  remarks  that  two  blank  spaces  have  been  left  in  this  article,  the  preceding 
discussions  of  the  committee  not  having  reached  any  definite  result. 

His  Excellency  Sir  Ernest  Satow,  because  of  the  changes  that  have  been 
made  in  Article  19,  proposes  that  the  number  of  months  be  fixed  at  three  and 

that  the  article  end  with  the  words  "  same  State." 
[636J   Rear  A.dmiral  Siegel  feels  that  he  must  call  attention  to  the  fact  that 
the  committee  of  examination  has  already  adopted  the  distance  of  1,000 
miles,  but  he  raises  no  objection  to  a  new  discussion  on  this  distance. 

The  President  puts  Article  20  to  vote,  as  modified  by  the  English  proposal 
and  reading  as  follows : 

Belligerent  war-ships  which  have  shipped  fuel  in  a  port  belonging  to 
a  neutral  State  may  not  within  the  succeeding  three  months  replenish  their 
supply  in  a  port  of  the  same  State. 

The  vote  results  as  follows :  5  yeas,  3  nays,  6  abstentions. 

Yeas:  United  States  of  America,  Spain,  Great  Britain,  Italy,  and  Japan. 

1  Annex  63. 
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Nays:  Germany,  Brazil,  and  France. 

Abstentions:  Denmark,  Norway,  Netherlands,  Russia,  Sweden,  and  Turkey. 

His  Excellency  Sir  Ernest  Satow  proposes  that  there  be  inserted  after 
Article  20,  which  has  just  been  voted,  the  provision  contained  in  Article  16  of 
the  British  project,  whose  text  is  as  follows: 

A  neutral  Power  must  not  knowingly  permit  a  war-ship  of  a  belligerent 
lying  within  its  jurisdiction  to  take  on  board  supplies,  food,  or  fuel  in  order 
to  go  to  meet  the  enemy  or  in  order  to  enter  upon  operations  of  war. 

Although  he  has  no  hope  of  its  being  adopted,  his  Excellency  Sir  Ernest 
Satow  would  like  to  have  this  article  put  to  vote. 

The  President,  in  compliance  with  this  request,  puts  the  article  in  question 
to  vote  without  discussion.  It  is  defeated  by  8  nays  to  3  yeas,  with  3  absten- 
tions. 

Yeas:  Spain,  Great  Britain,  and  Japan. 

Nays:  Germany,  United  States  of  America,  Denmark,  France,  Norway, 
Netherlands,  Russia,  and  Sweden. 

Abstentions:  Brazil,  Italy,  and  Turkey. 

The  President  passes  to  Article  21 : x 

A  prize  may  only  be  brought  into  a  neutral  port  on   account  of  unseaworthiness  or 
stress  of  weather. 

It  must  leave  as  soon  as  the  circumstances  which  justify  its  entry  are  at  end.  If 
it  does  not,  the  neutral  Power  must  order  it  to  leave  at  once ;  should  it  fail  to  obey,  the 
neutral  Power  must  employ  the  means  at  its  disposal  to  release  it  with  its  officers  and 
crew  and  to  intern  the  prize  crew. 

He  adds  that  it  has  been  proposed  by  the  German  delegation  that  the  words 
"want  of  provisions  or  fuel"  be  added  to  paragraph  1. 
[637]  This  addition  is  accepted  by  his  Excellency  Sir  Ernest  Satow  and  sup- 
ported by  his  Excellency  Mr.  Tcharykow,  who  remarks  that  there  is  an 
absolutely  humanitarian  reason  for  allowing  a  vessel  to  enter  a  neutral  port  under 
these  conditions.     He  therefore  warmly  supports  the  German  proposal. 

The  President  states  that  the  first  paragraph  of  Article  21,  with  the  addi- 
tion above  mentioned,  is  adopted. 

The  second  paragraph  of  the  same  article  as  it  stands  at  present  is  likewise 
adopted. 

The  President  then  reads  Article  22: 

A  neutral  Power  must,  similarly,  release  a  prize  brought  into  one  of  its  ports  under 
circumstances  other  than  those  referred  to  in  Article  21. 

His  Excellency  Mr.  Hagerup  proposes  that  the  words  "  must  employ  the 
means  at  its  disposal "  be  substituted  for  the  words  "  must,  similarly." 
The  President  reads  Article  22,  which  is  adopted  as  thus  modified. 
He  then  passes  to  Article  23 : 

The  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads,  whether  under 
convoy  or  not,  when  they  are  brought  there  to  be  sequestrated  pending  the  decision  of  a 
prize  court. 

*  Annex  63. 
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If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the  convoy- 
ing ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

The  President  recalls  that  this  article  gave  rise  to  long  discussions  in  the 
joint  meeting  of  the  committees  of  examination  of  the  Third  and  Fourth  Com- 
missions.    He  thinks  that  it  is  perhaps  unnecessary  to  go  over  it  again. 

The  Reporter  states  that  there  is  a  slight  modification,  suggested  by  Mr. 
de  Beaufort,  to  be  made  in  this  article.  With  a  view  to  preventing  the  over- 
crowding that  might  result  in  a  small  port,  the  neutral  State  should  have  the 
right  to  remove  the  prize  to  another  of  its  ports. 

Mr.  de  Beaufort  explains  that  his  proposal  has  in  mind  principally  colo- 
nial ports. 

The  said  proposal  will  be  taken  into  account  in  the  text. 

The  President  adds  that  another  amendment  to  this  article  has  been  pro- 
posed, to  cover  the  case  of  a  neutral  prize  that  is  brought  into  a  port  of  its  own 
country.     It  is  perfectly  evident  that  such  a  prize  would  become  free  of  right. 

The  wording  of  the  two  amendments  is  left  to  the  reporter,  who  will  submit 
them  to  the  Commission. 

His  Excellency  Mr.  Tcharykow  rotes  that  the  discussion  on  Article  23  is 
still  open.  In  view  of  the  difficulties  which  the  article  presents,  the  delegation  of 
Russia  would  not  object  to  its  omission. 

The  President  passes  to  Article  24,  whose  text  is  as  follows: 

If,  notwithstanding  the  notification  of  the  neutral  Power,  a  belligerent  ship  of  war 
does  not  leave  a  port  within  the  time  fixed,  the  neutral  Power  is  entitled  to  take  such 
measures  as  it  considers  necessary  to  render  the  ship  incapable  of  taking  the  sea  during 
the  war,  and  the  commanding   officer   of   the   ship   must   facilitate   the  execution   of   such 

measures. 
[6381    When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers  and  crew  are 

likewise  detained,   unless  the  Government  of   the   other  belligerent   party  consents 
to  their  repatriation. 

The  officers  and  crew  of  a  belligerent  ship  detained  by  a  neutral  Power  may  be  left 
in  the  ship  or  kept  either  on  another  vessel  or  on  land,  and  they  may  be  subjected  to  the 
measures  of  restriction  which  it  may  appear  necessary  to  impose  upon  them. 

The  Reporter  remarks  that  in  the  first  paragraph  of  the  article  in  question 
no  provision  has  been  made  for  the  case  of  a  vessel  that  enters  a  port  unlaw- 
fully. His  Excellency  Mr.  Hammarskjold  has  called  attention  to  this  over- 
sight. We  must  also  provide  for  the  case  of  a  vessel's  leaving  before  the 
expiration  of  the  24-hour  interval.  These  observations  could  be  taken  into 
account  in  the  final  text. 

Rear  Admiral  Siegel  requests  that  it  be  stated  in  the  report  that  there  were 
differences  of  opinion  concerning  the  treatment  of  the  crews.  He  clings  to  his 
opinion,  already  set  forth,  that  it  would  be  preferable  to  leave  the  crew  on  board 
the  vessel  unless  there  are  special  reasons  for  removing  them.  In  any  event  a 
certain  proportion  of  the  crew  should  remain  on  board  to  tend  the  engines,  etc., 
of  the  detained  vessel. 

The  President  says  that  an  amendment  has  been  presented  by  the  dele- 
gation of  Italy  with  this  in  view.  He  reads  it :  "A  sufficient  number  of  men 
for  lookinsr  after  the  vessel  must,  however,  be  always  left  on  board." 

His    Excellency    Mr.    Tcharykow    seconds   the   amendment    presented   by 
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Count  Tornielli  and  the  vceu  submitted  by  Admiral  Siegel.  The  keeping  of 
men  on  board  is  a  guaranty  to  the  neutral,  relieving  him  of  any  responsibility  for 
the  deterioration  of  the  interned  vessel. 

His  Excellency  Sir  Ernest  Satow  inquires  whether  there  is  a  similar  pro- 
vision in  the  regulations  concerning  war  on  land. 

The  President  and  the  Reporter  observe  that  the  situation  is  entirely  dif- 
ferent in  land  warfare,  in  which  arms,  munitions,  etc.,  are  less  valuable  than 
ships,  which  may  easily  deteriorate  from  lack  of  care  and  even  become  wholly 
unfit  for  use.  Moreover,  if  no  provision  on  the  subject  were  formulated  and 
neutrals  were  left  free,  their  responsibilities  would  be  increased. 

His  Excellency  Sir  Ernest  Satow  is  of  the  opinion  that  it  would  be  better 
not  to  dictate  the  course  the  neutral  State  must  follow  with  respect  to  the  vessel. 

The  President  then  puts  to  vote  the  Italian  amendment,  which  is  adopted 
by  11  yeas  to  2  nays,  with  1  abstention. 

The  result  of  the  vote  is  as  follows : 

Yeas:  Germany,  United  States  of  America,  Brazil,  Denmark,  Spain,  France, 
Italy,  Netherlands,  Russia,  Sweden,  and  Turkey. 

Nays:  Great  Britain  and  Japan. 

Abstentions:  Norway. 

Rear  Admiral  Siegel  inquires  as  to  the  import  of  the  word,  "  unlawfully  " 
(illicitcnient),  appearing  in  the  Swedish  proposal. 
[639]  His  Excellency  Mr.  Hammarskjold  explains  that  this  word  refers  to  the 
case  of  vessels  entering  a  port  in  violation  of  a  prohibition  or  prescription 
enacted  by  the  neutral  State.  It  is  of  course  understood  that  if  a  belligerent 
vessel  enters  a  neutral  port  in  violation  of  a  rule  of  which  it  is  unaware,  it  will 
not  be  interned  for  so  doing.  The  vessel  must  have  refused  to  leave,  in  spite  of 
notification  by  the  neutral  authorities. 

With  reference  to  paragraph  2  of  Article  24,  his  Excellency  Mr.  Tcharykow 
asks  what  the  status  of  the  crew  of  a  belligerent  ship  interned  in  a  neutral  port 
will  be.  Will  these  seamen  be  prisoners  of  war  of  the  belligerent,  or  are  they 
in  the  power  of  the  neutral  State?  If  the  neutral  is  obliged  to  take  charge  of 
them,  in  case  he  desires  them  set  free  and  the  other  belligerent  does  not  consent 
thereto,  would  not  this  be  a  restriction  on  the  sovereignty  of  the  neutral  State? 

The  President  recalls  that  the  case  is  similar  to  that  of  troops  interned  in 
neutral  territory. 

To  meet  the  observations  presented  with  regard  to  this  paragraph,  it  is 
agreed,  after  an  exchange  of  views  by  his  Excellency  Sir  Ernest  Satow,  his 
Excellency  Mr.  Keiroku  Tsudzuki,  his  Excellency  Mr.  Tcharykow,  the  Presi- 
dent, and  the  Reporter,  that  the  final  wording  must  be  correlated  with  the  cor- 
responding formula  of  the  regulations  governing  war  on  land. 

The  President  passes  to  Article  25,  which  he  reads :  * 

A  neutral  Government  is  bound  to  exercise  all  necessary  diligence  in  its  own  ports 
and  waters,  and  with  regard  to  every  person  within  its  jurisdiction,  to  prevent  any  viola- 
tion of  the  above-mentioned  obligations  and  duties. 

The  Reporter  says  that  there  is  an  amendment  to  this  article,  presented  by 
the  delegations  of  Belgium  and  of  the  Netherlands.  This  amendment  modifies 
Article  25  as  follows : 

1  Annex  63. 
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A  neutral  Government  is  bound  to  exercise  such  surveillance  as  the 
means  at  its  disposal  allow  to  prevent  any  violation  of  the  above-mentioned 
obligations  and  duties  in  its  ports  and  waters. 

Article  25  is  adopted  in  this  revised  form. 

His  Excellency  Sir  Ernest  Satow,  however,  states  that  he  reserves  his  vote 
on  this  text,  which  he  desires  to  study. 
The  President  passes  to  Article  26: 

If  it  deems  it  necessary  in  order  better  to  safeguard  its  neutrality  a  neutral  State  is 
free  to  maintain  or  establish  stricter  provisions  than  those  which  are  laid  down  by  the 
present  Convention. 

He  recalls  that  this  article  was  not  adopted  on  the  first  reading.  He  asks 
whether  the  delegation  of  Japan  insists  upon  retaining  Article  26.  Inasmuch 
as  the  principle  contained  in  this  article  appears  in  paragraph  6  of  the  preamble, 
it  is  perhaps  not  absolutely  necessary  to  retain  the  article. 

His  Excellency  Mr.  Keiroku  Tsudzuki  observes  that,  in  his  opinion,  the 
provisions  of  the  preamble  refer  only  to  the  case  of  a  neutral  State's  changing  the 
rules  contained  in  the  present  Convention,  while  Article  26  covers  the  case  of  a 
neutral  State's  enacting  a  stricter  law  outside  of  the  Convention.  It  is  therefore 
necessary  to  preserve  this  article,  so  that  the  neutral  State  may  be  left  free  to 
establish  stricter  rules  outside  of  this  international  act.  The  conditions  stipulated 
by  the  Convention  are,  in  effect,  the  maximum  that  belligerents  may  demand  of 

neutrals. 
[640]  His  Excellency  Mr.  Keiroku  Tsudzuki  will  nevertheless  agree  to  the 
withdrawal  of  this  article,  in  view  of  the  opposition  thereto,  but  with  the 
reservation  that  Japan  will  always  consider  that  it  has  the  right  to  interpret  it  as 
has  been  stated. 

The  President  passes  to  Article  27: 

The  exercise  by  a  neutral  State  of  the  rights  laid  down  in  this  agreement  within  the 
limits  there  indicated  can  under  no  circumstances  be  considered  by  one  or  other  belligerent 
as  an  unfriendly  act. 

His  Excellency  Sir  Ernest  Satow  says  that  he  does  not  understand  the 
necessity  for  this  article  and  would  therefore  like  to  have  it  omitted.  It  seems 
to  him,  moreover,  that  the  word  "  unfriendly  "  at  the  end  of  a  Convention  of  this 
kind  is  not  calculated  to  produce  a  good  impression. 

His  Excellency  Mr.  Tcharykow  points  out  that  the  draft  Convention  now 
under  consideration  is  a  body  of  provisions  that  are  brand  new.  Those  who 
sign  this  Convention  will  be  very  anxious  to  be  protected  from  any  claim.  It 
is  to  the  common  interest  of  the  great  majority  of  States  here  represented  that 
an  article  to  this  effect  be  included  in  the  Convention.  With  a  view  to  removing 
all  opposition  to  the  word  "  unfriendly,"  the  delegation  of  Russia  states  that  it 
intends  to  propose  a  final  article  ending  with  the  words  "  contracting  Powers." 

Rear  Admiral  Siegel  remarks  that  if  a  Power  does  not  sign  all  the  articles 
of  the  Convention,  it  is  evidently  bound  only  by  those  which  it  has  signed.  The 
benefit  of  the  provision  in  Article  27  therefore  applies  only  to  the  articles  signed. 

His  Excellency  Mr.  Keiroku  Tsudzuki  supports  the  opinion  expressed  by 
his  Excellency  Sir  Ernest  Satow  and  points  out  the  fact  that  a  provision  like  that 
contained  in  Article  27  goes  without  saying.     It  seems  to  him  that  its  insertion 
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in  the  Convention  runs  directly  counter  to  the  purpose  intended,  and  he  there- 
fore expresses  the  opinion  that  it  would  be  better  to  leave  this  article  out. 

The  President,  on  his  side,  expresses  the  opinion  that  this  article  does  not 
appear  to  be  absolutely  indispensable;  there  would  consequently  be  no  objection 
to  omitting  it.    He  asks  whether  the  committee  should  proceed  to  a  vote. 

His  Excellency  Sir  Ernest  Satow  repeats  the  arguments  that  he  has  already 
urged  against  Article  27  and  adds  that  if  this  article  is  put  to  vote,  he  will  propose 
an  amendment  thereto,  which  he  reads : 

The  exercise  by  a  neutral  State  of  the  rights  laid  down  in  each  of  these 
articles  can  under  no  circumstances  be  considered  by  one  or  other  belligerent 
as  an  unfriendly  act. 

His  Excellency  Mr.  Tcharykow  states  that  he  concurs  entirely  in  this 
amendment. 

It  is  agreed  that  the  final  drafting  of  this  amendment  will  be  left  to  the 
reporter. 

His  Excellency  Mr.  Tcharykow  takes  the  floor  and  proposes  an  Article  28. 
He  points  out  the  fact  that  the  Convention  which  the  committee  has  just  finished 
examining  refers  to  a  certain  number  of  laws  and  ordinances,  some  of  which 
are  already  in  existence,  while  others  have  still  to  be  enacted. 

The  Convention  implies  that  these  divers  laws  must  be  known  to  all  the 

interested  States.     Would  it  not  be  well  therefore  to  insert  in  the  Con- 

[641]  vention  an  article  that  would  facilitate  communication  to  one  another  by 

the  various  States  of  the  laws  in  question?    To  this  end  the  delegation  of 

Russia  would  propose  the  following  article : 

The  high  contracting  parties  shall  communicate  to  each  other  in  due 
course  all  laws,  proclamations,  and  other  enactments  regulating,  in  their  re- 
spective countries,  the  status  of  belligerent  ships  in  their  ports  and 
waters,  by  means  of  a  communication  in  writing  addressed  to  the  Netherland 
Government  and  forwarded  immediately  by  that  Government  to  the  other 
contracting  Powers. 

The  President  supports  this  proposal,  which  he  considers  an  important  and 
necessary  addition  to  the  Convention  which  the  committee  has  just  elaborated. 

There  being  no  opposition  to  the  final  article  proposed  by  the  delegation  of 
Russia,  it  is  declared  adopted. 

His  Excellency  Sir  Ernest  Satow  asks  what  the  result  of  the  vote  on  Ar- 
ticle 23  was. 

The  President  informs  him  that  the  article  was  adopted. 

His  Excellency  Sir  Ernest  Satow  states  that  the  British  delegation  cannot 
accept  it. 

His  Excellency  Mr.  Tcharykow  feels  called  upon  at  the  close  of  the  dis- 
cussion to  present  the  following  considerations  to  the  committee: 

Thanks  to  the  spirit  of  conciliation  which  has  not  ceased  to  prevail  among 
us,  we  have  been  able  to  reach  and  to  state  an  agreement  upon  the  majority  of 
the  questions  which  we  have  had  under  discussion.  One  question  only  remains 
unsettled,  and  it  is  of  capital  importance:  the  question  of  the  vessel's  stay  in  port. 

When  the  vote  was  cast  on  this  question,  we  heard  two  great  Powers  raise 
the  same  objections  to  the  proposed  reading  and  state  that  they  could  not  and 
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must  not  accept  the  24-hour  rule.  We  have  already  said,  and  we  repeat,  that 
there  can  be  no  question  in  this  Conference  of  forcing  the  will  of  the  majority 
upon  the  minority.  On  the  contrary,  we  must  try  to  find  a  ground  of  conciliation 
with  respect  to  every  question.  It  is  in  this  spirit  that  the  delegation  of  Russia 
would  like  to  suggest,  in  case  the  proposal  concerning  the  theater  of  war  should 
not  be  favorably  received,  a  new  wording  which  appears  to  it  calculated  to  satisfy 
the  interests  of  all. 

We  have  discussed  the  quantity  of  coal;  but  whatever  that  quantity  may 
be,  we  must  allow  those  concerned  time  enough  to  load  it.  Otherwise  this  pro- 
vision would  be  a  snare  and  a  source  of  misunderstandings.  We  have  all  recog- 
nized that  a  ship  has  the  right  to  preserve  its  existence  at  sea  and  that  it  is  not 
one  of  the  functions  of  a  neutral  State  to  reduce  a  belligerent  ship  to  the  condi- 
tion of  a  derelict. 

Article  12  might  therefore  be  worded  as  follows: 

In  the  absence  of  contrary  provisions  of  the  neutral  State,  belligerent 
war-ships  are  not  permitted  to  remain  in  the  ports,  roadsteads  or  territorial 
waters  of  the  said  State  longer  than  the  time  necessary  to  complete  the 
supplies  indicated  in  Article  19  of  the  present  Convention. 

We  do  not,  however,  propose  that  this  formula  be  discussed;  we  merely 
submit  it  for  the  committee  of  examination  to  think  over.  It  goes  without  saying 
that,  if  this  article  is  accepted,  the  words  "  within  twenty-four  hours  or  within 
the  time  prescribed  by  local  regulations  "  in  Article  13  would  be  replaced  by  the 
following :  "  within  the  time  provided  by  Article  12." 

The  President,  after  stating  that  the  committee  will  be  called  later  on  to 
hear  the  report,  declares  the  meeting  adjourned. 


[642] 

MEETING   OF   COMMITTEE   OF   EXAMINATION    OF 

THE   SECOND    SUBCOMMISSION    OF   THE 

THIRD   COMMISSION 

SEPTEMBER  28,  1907 


His  Excellency  Count  Tornielli  presiding. 

The  meeting  opens  at  10  o'clock. 

The  President  addresses  the  committee  as  follows : 

As  you  know,  our  eminent  reporter,  moved  by  personal  scruples  which  his 
great  authority  and  experience  do  not  seem  to  me  to  justify,  desired  that  the 
report  which  he  has  drawn  up  on  the  work  of  our  committee,  to  be  submitted  first 
to  our  full  Commission  and  then  to  the  whole  Conference,  be  laid  before  you. 

I  have  therefore  departed  from  the  procedure  which  has  usually  been  fol- 
lowed in  our  Commission  and,  instead  of  calling  at  once  a  meeting  of  the  Com- 
mission to  begin  the  discussion  of  the  text  which  the  report  accompanies,  I  have 
requested  you  to  meet  once  more  as  a  committee  of  examination  and  drafting 
committee. 

At  our  meetings  of  September  11  and  12  we  took  up  the  second  reading  of 
our  draft  Convention.  Minutes  were  kept  of  these  meetings.  You  received  copies 
of  these  minutes  several  days  ago.  I  would  ask  you  therefore  whether  you  have 
any  comments  to  make  on  them. 

There  being  no  comments,  I  consider  these  minutes  adopted. 

Our  order  of  business  comprises  the  reading  and  approval  of  the  report,1 
which  has  been  prepared  in  the  name  of  the  committee  by  Mr.  Louis  Renault. 

In  the  draft  Convention  to  which  the  report  refers  the  final  changes  that 
were  introduced  in  the  course  of  the  second  reading  have  been  taken  into  account. 
The  majority  of  these  modifications  concern  the  form  merely,  but  some  of  them 
affect  the  substance  of  provisions  which  do  not  appear  to  have  received  as  yet 

the  stamp  of  completeness  and  finality. 
[643]   It  is  hardly  necessary  for  me  to  say  that  it  is  still  permissible  for  any  of 
us  to  make  further  proposals  and  to  submit  amendments  which  may  im- 
prove the  text  or  facilitate  its  unanimous  adoption  by  the  States  represented  at 
the  Conference. 

We  are  therefore  about  to  take  up  a  final  reading,  so  to  speak,  with  the  aid 
of  the  explanations  and  elucidations  furnished  by  the  report. 

The  well-ordered  arrangement  of  this  document  counsels  us  not  to  deviate 
therefrom  in  this  final  examination. 

1  See  report  to  the  Commission,  annexed  to  the  minutes  of  the  eighth  meeting  of  the 
Third  Commission,  ante,  p.  489  [486]  ;  see  also  report  to  the  Conference,  vol.  i,  p.  288  [295]. 
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In  two  masterly  pages,  which  you  have  had  the  pleasure  of  reading,  the 
reasons  for  the  work  which  has  been  assigned  to  us  are  set  forth  first  of  all. 
The  great  importance  and  significance  of  this  work  of  international  codification, 
toward  whose  success  we  all  have  the  right  to  be  proud  to  have  collaborated,  are 
made  clear  to  us. 

Then  follows  the  commentary  on  the  articles. 

If  you  consider  it  proper,  I  shall  read  each  article  and  we  shall  then  refer 
to  the  statement  of  reasons  contained  in  the  report  only  if  this  is  shown  to  be 
necessary  by  the  remarks  and  observafions  which  you  may  be  pleased  to  make. 
Does  our  reporter  deem  it  advisable  to  read  to  us  certain  portions  of  his  report 
concerning  points  which  have  not  yet  been  finally  approved  and  might  give  rise 
to  further  debate?    He  will  decide  this  for  himself. 

His  Excellency  Sir  Ernest  Satow  makes  the  following  remarks : 

In  the  draft  as  presented  to  the  committee  we  see  the  first  serious  attempt 
that  has  been  made  up  to  the  present  time  to  gather  together  in  an  international 
code  the  rules  which  neutrals  should  observe  with  respect  to  belligerents  in  time 
of  naval  warfare,  and  it  is  precisely  in  that  fact  that  the  value  and  interest  of 
the  present  proposal  lie. 

However,  if  the  draft  is  compared  with  the  original  proposal  made  by  the 
British  delegation,  we  perceive  that  in  several  important  respects  it  departs  from 
the  principles  which  Great  Britain  has  applied  in  the  past  as  a  neutral  and 
which,  in  the  absence  of  a  convention,  she  will  expect  to  see  applied  toward  her 
and  her  enemy  by  the  other  nations  in  time  of  war. 

We  recognize  the  necessity  of  making  mutual  concessions  if  it  is  desired  to 
reconcile  divergent  practices  in  a  uniform  code.  A  Government  must  therefore 
be  willing  to  modify  its  established  custom,  in  order  to  bring  about  the  unanimity 
desired,  and  the  Government  of  his  Britannic  Majesty  will  not  fail,  if  the  Con- 
vention is  adopted  just  as  it  is,  to  examine  it  carefully  to  see  whether  it  can 
accept  it  and  whether  it  is  desirable  to  this  end  to  amend  the  British  regulations 
on  neutrality. 

We  must  not  lose  sight  of  the  fact  that  all  the  regulations  regarding  this 
matter  have  their  source  in  the  desire  to  protect  neutrals.  It  is  certain  that  a 
neutral  who  did  not  prevent  a  belligerent  from  making  an  unlawful  use  of  his 
ports  and  territorial  waters  would  draw  upon  himself  remonstrances  from  the 
other  belligerent  by  this  very  fact,  and  it  is  precisely  to  prevent  disputes  of  this 
nature  that  the  nations  have  been  obliged  to  forbid  certain  acts  and  to  enact 
regulations  in  the  matter  of  neutrality.  Is  the  present  draft  calculated  to  prevent 
disputes  between  neutrals  and  belligerents?  That  is  what  we  should  ask  our- 
selves, and  according  as  the  answer  is  in  the  affirmative  or  negative  the  draft 
should  be  adopted  or  rejected. 

I  need  not  point  out  that  the  question  is  of  the  greatest  importance  to 
Great  Britain  in  view  of  the  extent  of  her  coast-line  and  the  frequent  use  that 

belligerents  will  not  fail  to  make  of  her  ports  in  future. 
[644]  We  therefore  find  ourselves  compelled  to  reserve  to  our  Government  the 
right  to  study  the  entire  project  after  the  adjournment  of  the  Conference. 
Only  on  this  condition  can  we  discuss  and  vote  upon  each  article  separately.  If 
the  draft  should  undergo  radical  modification,  we  do  not  believe  that  our  Gov- 
ernment could  accept  it,  and  it  would  consequently  be  useless  to  reserve  to  it  the 
right  of  examination  which  we  have  just  mentioned. 

The  President  states  that  in  view  of  the  importance  of  his  Excellency  Sir 
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Ernest  Satow's  declaration,  it  will  be  inserted  in  full  in  the  minutes  of  the 
meeting. 

The  President  then  reads  Articles  1  and  2 '  of  the  draft,  which  call  forth 
no  observations,  and  then  passes  to  Article  3. 

The  Reporter  proposes  an  amended  wording  for  the  second  paragraph. 
He  suggests  the  following:  "  If  the  prize  is  not  in  the  jurisdiction  of  the  neutral 
State,  on  the  demand  of  that  State  made  through  the  diplomatic  channel  the 
captor  Government  must  liberate  the  prize." 

The  President  recalls  that  the  second  paragraph  in  question  was  introduced 
at  the  request  of  Rear  Admiral  Siegel  to  harmonize  it  with  the  Convention 
relative  to  the  Prize  Court.  The  wording  that  was  then  adopted  might  appear 
obscure  to  those  who  are  not  aware  of  its  origin.  For  this  reason  the  new 
version  seems  to  him  preferable. 

His  Excellency  Sir  Ernest  Satow  is  of  the  opinion  that  this  modification  is 
very  important.  The  delegation  of  Great  Britain  has  always  maintained  the 
principle  of  the  neutral's  duty  to  address  the  captor  Government  with  a  view 
to  obtaining  the  release  of  the  prize.  The  committee  of  examination  substituted 
the  word  "  may  "  for  the  word  "  must."  A  new  wording  is  now  proposed,  and 
the  British  delegation  finds  it  necessary  to  reserve  its  opinion  on  the  matter. 

The  Reporter  thinks  that  the  new  wording  is  more  in  accord  with  the  ideas 
expressed  by  the  British  delegation.  This  wording  appears  to  him  to  state  more 
precisely  the  obligation  of  the  neutral  State  to  address  the  captor  Government 
in  order  to  obtain  the  release  of  the  prize.  The  neutral  State  will  therefore  have 
the  alternative  either  of  communicating  through  the  diplomatic  channel  or  of 
appealing  first  to  the  national  courts  and  then  to  the  Prize  Court.  It  would 
perhaps  be  better  to  omit  the  expression  "  through  the  diplomatic  channel,"  in 
order  not  to  lay  stress  on  the  necessity  of  resorting  to  this  method,  which  is 
not  absolute. 

His  Excellency  Sir  Ernest  Satow  says  that  he  explained  the  point  of  view 
of  the  British  delegation  at  the  last  meeting.  So  as  not  to  obstruct  the  dis- 
cussion, he  will  therefore  content  himself  with  reserving  his  opinion. 

After  summing  up  this  debate,  the  President  requests  the  reporter  to  be 
good  enough  to  take  the  views  that  have  just  been  exchanged  into  account  in 
his  report. 

The  President  then  reads  Article  4,  which  gives  rise  to  no  comments. 

With  regard  to  Article  5  the  Reporter  recalls  that  he  has  stricken  out  of 
the  draft  Convention,  to  be  found  at  the  end  of  his  report,  the  word  "  other," 
between  the  words  "  any  "  and  "  apparatus." 

This  slight  modification  is  approved  by  the  committee. 
The  President  reads  Article  5  bis. 
[645]   The  Reporter  explains  in  this  connection  that  he  has  not  changed  the 
numbers  of  the  articles  in  the  draft,  thinking  that  the  article  in  question 
might  perhaps  not  be  retained,  in  view  of  the  vote  cast  at  the  last  meeting  of 
the  committee. 

His  Excellency  Sir  Ernest  Satow  states  that  he  does  not  insist  upon  the 
retention  of  Article  5  bis.  Nevertheless  he  requests  Mr.  Louis  Renault  to  be 
good  enough  to  insert  in  his  report  the  entire  discussion  with  regard  to  this 
article,  as  well  as  the  result  of  the  votes  upon  it. 
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Their  Excellencies  Messrs.  Tcharykow  and  Keiroku  Tsudzuki  join  in  his 
Excellency  Sir  Ernest  Satow's  request  that  the  discussion  and  votes  on  this 
article  be  reproduced  in  the  report. 

The  President  states  that,  since  the  delegation  of  Great  Britain  no  longer 
insists  upon  the  retention  of  Article  5  bis,  that  article  may  be  left  out  of  the 
final  draft.  He  requests  the  reporter  to  be  good  enough  to  comply  with  the 
wish  expressed  by  their  Excellencies  Sir  Ernest  Satow,  Mr.  Tcharykow  and 
Mr.  Keiroku  Tsudzuki. 

The  President  then  reads  Articles  6  and  7,1  which  give  rise  to  no  objections. 

With  regard  to  Article  8 l  and  as  a  result  of  observations  made  by  his  Ex- 
cellency Mr.  Keiroku  Tsudzuki,  the  Reporter  asks  whether  the  committee 
authorizes  him  to  substitute  the  word  "  Power  "  wherever  "  State  "  or  "  Gov- 
ernment "  appears  in  the  draft. 

It  is  decided  that  this  be  done. 

The  committee  passes  to  Article  9. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  the  Japanese  Government 
cannot  make  any  agreement  with  regard  to  the  straits  between  the  many  islands 
or  islets  which  the  Japanese  Empire  comprises,  these  straits  being  integral  parts 
of  the  Empire. 

Mr.  de  Beaufort  remarks  that  there  is  a  slight  difference  between  the  sec- 
ond paragraph  of  Article  9  appearing  in  the  report  and  the  same  paragraph  of 
the  same  article  as  it  appears  in  the  draft.  In  the  draft  no  mention  is  made  of 
roadsteads  and  territorial  waters. 

After  an  exchange  of  views  by  the  President,  Mr.  de  Beaufort,  his  Excel- 
lency, Mr.  Hagerup,  his  Excellency  Sir  Ernest  Satow,  and  the  Reporter,  the 
committee  decides  that  the  words  "  roadsteads  and  territorial  waters  "  should  be 
inserted  in  the  final  draft. 

Articles  10  and  11  are  then  read  and  call  forth  no  observations. 

The  President  passes  to  Article  12  of  the  draft. 

His  Excellency  Mr.  Tcharykow  recalls  that  he  presented  at  the  last  meeting 
of  the  committee,  in  the  name  of  the  delegation  of  Russia,  a  proposal  in  which 
the  delegation  of  Germany  had  joined  and  which  has  been  examined  by  the 
committee.  He  would  like  to  make  a  subsidiary  proposal  in  the  same  spirit  of 
conciliation. 

The  President  reads  this  proposal,  which  is  worded  as  follows : 

Article  12 

In  the  absence  of  contrary  provisions  of  the  neutral  State,  belligerent 
war-ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or  terri- 
torial waters  of  the  said  State  beyond  the  time  necessary  to  complete  the 
[646]  supplies  indicated  in  Article  19  below.     However,  the  said  vessels  may 
always  stay  twenty-four  hours  without  its  being  necessary  that  their  stay 
be  based  on  any  special  reason. 

His  Excellency  Mr.  Tcharykow  points  out  the  fact  that  this  text  consists 
of  two  distinct  parts.         ^ 

In  the  first  paragraph  it  was  desired  to  emphasize  the  principle  of  the 
sovereignty  of  the  neutral  State,  its  full  and  entire  liberty  to  lay  down  its  rules 
of  neutrality  and  also  to  state  that,  if  a  belligerent  vessel  is  permitted  to  ship 
fuel  in  the  waters  of  the  neutral,  it  is  naturally  necessary  to  allow  it  sufficient 
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time  in  which  to  load.  Need  we  add  that  as  a  matter  of  fact  in  no  country- 
would  a  vessel  be  compelled  to  leave  before  it  had  finished  loading  the  fuel 
which  had  been  allowed  it? 

The  second  portion  of  the  proposal  aims  to  keep  the  neutral  State  out  of 
every  kind  of  difficulty  in  the  matter  of  the  application  of  the  24-hour  rule.  It 
follows,  in  effect,  from  the  proposed  provision  that  the  24-hour  stay  will  always 
be  permitted  without  the  neutral  Power  being  required  to  make  an  investiga- 
tion ;  although  it  is  always  free  to  do  so  if  it  deems  it  necessary.  This  provision 
might,  however,  be  made  more  precise. 

His  Excellency  Mr.  Tcharykow  states  that  the  proposal  submitted  by  him 
to  the  committee  is  made  merely  with  a  view  to  conciliation.  He  desires  to  lay 
particular  stress  on  this  point  because  of  the  important  declaration  made  at  the 
beginning  of  the  meeting  by  his  Excellency  Sir  Ernest  Satow.  The  latter 
stated,  in  effect,  that  the  principal  point  of  view  assumed  by  the  British  dele- 
gation in  passing  judgment  upon  the  draft  was  the  need  of  removing  to  the 
greatest  possible  extent  all  chance  of  dispute  between  belligerents  and  neutral 
Powers. 

His  Excellency  Mr.  Tcharykow  thinks  that  the  formula  which  he  had  the 
honor  of  proposing  would  constitute  considerable  progress  in  this  direction. 

His  Excellency  Mr.  Keiroku  Tsudzuki,  while  recognizing  the  conciliatory 
spirit  in  which  the  proposal  of  the  delegation  of  Russia  is  made,  expresses  regret 
that  he  cannot  join  in  it.  The  delegation  of  Japan  is  compelled  to  favor  the 
present  wording  of  Article  12.  We  must  not  forget,  indeed,  that  this  text  is 
in  itself  a  compromise  provision,  which  is  the  extreme  limit  of  the  concessions 
which  the  Japanese  delegation  is  able  to  make  in  this  matter.  He  thinks  that 
acceptance  of  the  new  Russian  proposal  would  be  equivalent  to  recognizing  the 
legality  of  the  doctrine  that  war-ships  have  the  right  to  use  a  neutral  port  as 
a  supply  station.  It  is  a  long  step  from  the  use  of  neutral  ports  as  places  of 
refuge  and  the  use  of  such  ports  by  belligerents  as  strategic  supply  stations. 
No  one  disputes  the  fact  that  coal  possesses  a  great  strategic  value,  and  it  is 
contrary  to  the  modern  tendency  of  the  doctrine  of  international  law  to  permit 
the  use  of  neutral  ports  for  strategic  purposes.  It  is  for  these  reasons  that  his 
Excellency  Mr.  Tsudzuki  considers  Article  12  of  the  draft  the  extreme  limit  of 
compromise. 

•  His  Excellency  Sir  Ernest  Satow,  while  recognizing  the  conciliatory  spirit 
of  the  Russian  proposal,  does  not  think  that  the  British  delegation  can  concur 
in  it.  This  proposal  has,  in  his  opinion,  the  serious  drawback  of  appearing  to 
abolish  the  24-hour  rule.  As  a  matter  of  fact  the  proposal  contained  in  the 
first  part  of  the  Russian  project  does  not  seem  to  Sir  Ernest  Satow  to  be  very 
necessary.  To  his  own  knowledge  it  is  easy  in  nearly  all  the  ports  of  the  world 
to  load  a  vessel  with  coal  in  six  or  seven  hours.  It  is  for  this  practical 
[647]  reason  that  the  British  Government  has  adopted  the  24-hour  rule,  which 
gives  the  vessel  all  the  time  that  is  needed  to  take  on  supplies. 

His  Excellency  Mr.  Hammarskjold  states  that,  while  he  prefers  the  present 
text,  he  would  join  in  the  Russian  proposal,  if  it  were  calculated  to  facilitate  a 
positive  solution.  This  proposal  would  perhaps  appear  more  acceptable  if  the 
two  parts  of  the  provision  were  reversed,  so  as  to  bring  out  the  fact  that  the 
24-hour  rule  is  the  principle  and  that  a  longer  stay  is  merely  an  exception  thereto. 
To  this  end,  his  Excellency  Mr.  Hammarskjold  would  propose  that  the  following 
amendment  be  substituted  for  the  Russian  amendment : 
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In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation  of  a 
neutral  Power,  belligerent  vessels  are  not  permitted  to  remain,  except  in  the 
cases  covered  by  the  present  Convention,  in  the  ports  of  the  said 
Power  more  than  twenty-four  hours  or  more  than  such  further  time 
as  may  be  necessary  to  complete  the  supplies  indicated  in  Article  19 
below. 

The  President  reads  the  proposal  of  the  delegation  of  Sweden  and  asks  the 
committee  to  make  known  its  opinion  with  regard  to  it. 

Rear  Admiral  Sperry  states  that  he  concurs  in  the  text  presented  by  his  Ex- 
cellency Mr.  Hammarskjold. 

His  Excellency  Mr.  Tcharykow  desires  to  state  that  the  spirit  of  concilia- 
tion manifested  by  the  delegation  of  Russia  would  seem  to  be  shared  by  the  com- 
mittee. In  response  to  this  desire  for  agreement,  he  states  that  he  also  accepts 
the  text  as  modified  by  his  Excellency  Mr.  Hammarskjold. 

His  Excellency  Mr.  Keiroku  Tsudzuki  regrets  that  he  cannot  concur  in  a 
proposal  which  was  evidently  made  in  a  spirit  of  conciliation,  but  which,  to  his 
mind,  would  be  equivalent  to  recognizing  that  belligerent  vessels  have  the  right 
to  take  on  supplies  in  a  neutral  port  and  to  use  such  a  port  for  strategic  purposes. 
Besides  it  introduces  an  element  of  uncertainty  into  Article  12  which  is  calculated 
to  affect  the  scope  of  the  other  articles.  The  adoption  of  this  proposal  would 
therefore  have  the  effect  of  modifying  the  character  of  the  Convention,  whose 
essential  purpose  is  to  determine  as  clearly  as  possible  the  rights  and  duties  of 
neutrals  with  respect  to  belligerents. 

He  repeats  that  Article  12  of  the  draft  is  the  extreme  limit  of  the  concession 
that  the  Japanese  delegation  is  able  to  make  on  this  point. 

His  Excellency  Sir  Ernest  Satow  states  that  he  reserves  the  right  to  declare 
himself  later  on  with  regard  to  the  wording  proposed  by  the  delegate  of  Sweden. 

His  Excellency  Mr.  Hagerup  desires  to  remark  that  the  information  which 
has  just  been  given  to  the  committee  by  his  Excellency  Sir  Ernest  Satow  with 
respect  to  the  average  time  required  for  the  loading  of  coal  in  nearly  all  the  ports 
of  the  world  does  not  seem  to  apply  to  the  ports  of  Norway.  According  to  the 
information  which  he  possesses  twenty-four  hours  would  in  most  cases  be  scarcely 
sufficient  time  for  a  vessel  to  complete  its  loading. 

His  Excellency  Sir  Ernest  Satow  remarks  that  he  referred  only  to  ports 
where  there  is  at  all  times  a  supply  of  coal  on  hand  and  not  to  ports  that  might 
be  used  in  time  of  war  or  on  exceptional  occasions. 

The  President  asks  whether  the  committee  thinks  that  it  should  vote  on 
Article  12  of  the  draft  or  on  Article  12  as  modified  by  the  Swedish  proposal. 
[648]  His  Excellency  Sir  Ernest  Satow  states  that  he  will  be  obliged  to  vote 
against  the  Swedish  proposal. 

His  Excellency  Mr.  Hammarskjold  states  that,  under  these  circumstances 
he  deems  it  advisable  to  withdraw  his  proposal,  reserving  the  right  to  bring  it 
before  the  Commission  if  occasion  should  demand. 

His  Excellency  Mr.  Tcharykow  states  that  he  cannot  accept  Article  12 
except  as  modified  by  the  Swedish  delegation,  but  as  he  notes  that  it  is  impossible 
to  come  to  an  agreement  on  this  proposal,  he  feels  that  he  must  return  to  the 
Russian  proposal,  for  he  desires  to  find  out  the  opinion  of  the  committee  regarding 
it. 

Rear  Admiral  Siegel  recalls  that  he  made  a  proposal  intermediate  between 
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the  English  24-hour  rule  and  the  French  rule  which  places  no  limit  on  the  stay  of 
a  belligerent  vessel.  He  reserves  the  right  to  take  this  proposal  up  again  and  to 
defend  it  before  the  Commission,  and  therefore  he  will  abstain  from  voting  if  the 
committee  proceeds  to  vote  on  Article  12. 

His  Excellency  Turkhan  Pasha  is  of  the  opinion  that  a  vote  is  not  neces- 
sary on  the  Russian  proposal.  The  text  can,  in  effect,  be  interpreted  in  different 
ways.  Moreover,  it  does  not  appear  to  be  necessary  to  ascertain  by  means  of  a 
vote  the  disagreement  which  appears  to  exist  in  the  committee  with  regard  to 
Article  12. 

His  Excellency  Mr.  Keiroku  Tsudzuki  joins  in  the  opinion  which  has  just 
been  expressed  by  his  Excellency  the  first  delegate  of  Turkey. 

His  Excellency  Mr.  Tcharykow  states  that  he  withdraws  his  request  for 
a  vote.    He  reserves  the  right  to  bring  up  his  proposal  before  the  Commission. 

After  this  exchange  of  views,  it  is  decided  that  the  reporter  will  keep  Article 
12  in  the  draft  as  presented  to  the  committee.  The  report  must  mention  the 
various  proposals  that  have  been  made  and  the  explanations  that  have  been 
exchanged  with  regard  to  them. 

His  Excellency  Mr.  Tcharykow  desires  to  call  attention  to  the  fact  that  the 
previous  vote  on  Article  12  as  submitted  to  the  committee  stood  7  yeas,  4  nays, 
with  4  abstentions.    This  article  did  not  therefore  receive  an  absolute  majority. 

The  President  reads  Article  13  and  recalls  its  connection  with  the  preceding 
article. 

His  Excellency  Mr.  Tcharykow  states  that  because  of  this  connection  it  is 
his  intention  to  give  Article  13  a  new  form  which  would  be  in  keeping  with  the 
text  that  he  has  proposed  for  Article  12. 

The  President  thinks  that,  as  Article  12  is  reserved,  it  will  be  sufficient  to 
take  account  of  this  proposal,  upon  which  the  Commission  will  pass,  in  the 
minutes. 

The  President  reads  Article  14,1  to  which  no  objection  is  raised. 

With  regard  to  Article  15,  which  then  comes  up  for  discussion,  his  Excel- 
lency Mr.  Tcharykow  recalls  that  he  must  maintain  the  objections  presented  by 
the  delegation  of  Russia  to  admitting  three  ships  to  a  neutral  port  simultaneously. 
This  number  does  not,  in  his  opinion,  correspond  with  the  present  organization  of 
naval  forces.  In  no  navy  does  a  vessel  of  the  first  class  cruise  by  itself. 
[649]  It  is  almost  always  accompanied  by  smaller  fighting  units.  Under  these 
circumstances,  it  would  seem  to  him  to  be  difficult  to  limit  the  number  of 
vessels  of  a  squadron  which  might  come  into  a  neutral  port  to  three. 

Therefore  his  Excellency  Mr.  Tcharykow  would  have  liked  to  propose  the 
adoption  of  a  higher  figure  than  three  and  the  insertion  of  the  words  "  except  by 
special  permission  "  in  Article  15. 

His  Excellency  Sir  Ernest  Satow  could  not  agree  to  this  new  wording,  as 
the  suggestion  of  his  Excellency  Mr.  Tcharykow  seems  to  him  to  lead  to  conse- 
quences that  would-be  dangerous  to  neutrals.  He  deems  it  prudent  to  keep  the 
present  text  of  Article  15. 

Rear  Admiral  Siegel  states  that  he  joins  in  the  observation  presented  by 
his  Excellency  Mr.  Tcharykow.  He  recalls  that,  as  previously  stated,  he  is  not  in 
favor  of  limiting  by  an  international  provision  the  number  of  vessels  to  be  admitted 
to  neutral  ports.    This  right  must  be  left  to  the  legislation  of  the  several  States. 
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His  Excellency  Mr.  Hammarskjold  recognizes  that  the  insertion  in  Article 
15  of  the  words  "  except  by  special  permission  "  would  be  clearly  dangerous  to 
neutral  countries;  but,  on  the  other  hand,  if  the  neutral  State  desires  to  reserve 
the  right  to  grant  this  permission,  it  could  be  left  free  to  do  so.  The  first  delegate 
of  Sweden  suggests  therefore  that  the  formula  of  Article  12  be  adopted  for 
Article  15:  "In  the  absence  of  provisions  to  the  contrary." 

His  Excellency  Mr.  Tcharykow  states  that  he  accepts  the  modification  sug- 
gested by  his  Excellency  Mr.  Hammarskjold. 

The  President  reads  Article  15,  which  might  therefore  be  modified  to  read 
as  follows : 

In  the  absence  of  provisions   of   the  neutral   State   to  the   contrary, 

the  maximum  number  of  war-ships  belonging  to  a  belligerent  which  may  be  in 

one  of  the  ports  or  roadsteads  of  that  State  simultaneously  shall  be  three. 

His  Excellency  Mr.  Keiroku  Tsudzuki  wishes  to  state  that  there  is  a  great 
difference  between  Article  15  of  the  draft  and  the  Swedish  proposal.  The  former 
stipulates,  in  effect,  the  duty  of  the  neutral  State  to  fix  in  advance  the  maximum 
number  of  vessels  that  may  be  admitted  simultaneously  to  the  same  port,  while 
the  Swedish  proposal  passes  over  this  obligation  in  silence. 

His  Excellency  Sir  Ernest  Satow  is  of  the  same  opinion.  Article  15  of  the 
draft  seems  to  be  clearer  and  more  precise  than  the  proposed  new  wording.  As 
the  latter  appears  to  him  to  have  the  effect  of  lessening  the  duty  of  the  neutral 
State,  he  will  vote  against  the  Swedish  proposal. 

His  Excellency  Mr.  Keiroku  Tsudzuki  adds  that  the  opinion  which  he  has 
just  expressed  is  also  supported  by  the  passage  in  the  report  where  it  is  stated 
that  the  number  three  is  a  guaranty  against  the  concentration  of  belligerent  ships 
in  a  neutral  port,  which  would  thus  serve  as  a  base  of  operations. 

A  vote  being  requested  on  the  Swedish  proposal,  the  committee  proceeds  to 
cast  it.    The  result  is  as  follows :  9  yeas,  3  nays,  with  2  abstentions. 

Yeas:  Germany,  United  States  of  Brazil,  Denmark,  France,  Norway,  Nether- 
lands, Russia,  Sweden,  Turkey. 
[650]  Nays:  Great  Britain,  Japan,  Portugal. 

Abstentions:  United  States  of  America  and  Italy. 

Articles  16,  17  and  18  *  are  then  adopted  without  discussion. 

The  President  reads  Article  19. 

His  Excellency  Sir  Ernest  Satow  asks  whether  the  word  "  revictual,"  which 
occurs  in  the  first  paragraph,  includes  only  the  revictualing  of  provisions,  or 
whether  coal  is  also  included. 

The  Reporter  says  that  there  can  be  no  doubt  as  to  coal  not  being  included 
in  the  term  revictualing.    The  report  will  not  fail  to  mention  this  interpretation. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  in  the  last  paragraph 
of  this  article  fuel  is  included  in  the  word  "  revictualing." 

The  Reporter  observes  that  the  last  paragraph  was  originally  contained  in 
the  first,  and  that  that  is  the  reason  for  the  imperfect  wording  of  the  article. 

The  President  proposes  that  Mr.  Louis  Renault  be  entrusted  with  the  task 
of  rewording  this  text  so  as  to  avoid  all  ambiguity. 

The  President  then  passes  to  Article  20. 

His  Excellency  Mr.  Tcharykow  recalls  the  discussion  to  which  this  article 
gave  rise  and  which  has  been  inserted  in  the  report.  The  British  prescriptions 
concerning  neutrality  have  since  come  to  his  knowledge,  and  he, thinks  that  he 
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ought  to  cite  an  article  of  the  British  regulations  which  corresponds  with  the 
article  in  question.  He  proposes  that  this  wording  be  adopted  in  its  entirety, 
as  it  admits  of  inserting  the  words  "  sattf  pertnission  speciale "  (except  by 
Special  permission),  between  the  words  "  approrisionncment"  (supply)  and 
"  qu'aprts." 

His  Excellency  Sir  Ernest  Satow  is  flattered  by  the  proposal  that  the 
British  regulations  in  the  matter  of  neutrality  be  adopted  in  part.  If  the  same 
disposition  were  shown  with  regard  to  the  regulations  as  a  whole,  he  would 
concur  in  the  proposed  amendment;  but  in  view  of  the  present  status  of  the 
question,  he  cannot  accept  this  wording.  With  regard  to  Article  15,  he  has 
stated  that  he  is  opposed  to  the  adoption  of  the  special  permission  clause;  if  he 
should  now  declare  himself  in  favor  of  this  special  permission  clause,  he  would 
be  inconsistent. 

His  Excellency  Mr.  Keiroku  Tsudzuki  is  of  the  opinion  that  the  right  of 
granting  special  permission  might  prove  very  dangerous  to  neutrals. 

His  Excellency  Mr.  Tcharykow  recalls  that  Great  Britain  and  the  United 
States  of  America  have  long  followed  this  rule. 

Rear  Admiral  Sperry  remarks  that  this  rule  is  a  very  old  one  and  that  con- 
ditions have  changed  since  then. 

Rear  Admiral  Siegel  observes  that,  if  the  words  "except  by  special  per- 
mission "  are  not  inserted,  he  will  be  obliged  to  make  reservations  with  respect  to 
the  article  in  question. 

The  committee  passes  to  a  vote  on  Article  20,  including  the  words  "  except 
by    special    permission."    The    vote    results    as    follows:     4    yeas,    5    nays, 

5  abstentions. 
[651]   Yeas:  Germany,  Brazil,  France,  and  Russia. 

Nays:  United  States  of  America,  Great  Britain,  Italy,  Japan,  and  Portugal. 

Abstentions:  Denmark,  Norway,  Netherlands,  Sweden,  and  Turkey. 

As  the  motion  to  insert  the  words  "  except  by  special  permission  "  has  been 
defeated,  his  Excellency  Mr.  Tcharykow  and  Rear  Admiral  Siegel  make  reserva- 
tions with  regard  to  Article  20  in  its  entirety. 

The  Reporter  proposes  that  the  committee  take  up  again  the  limitation  of 
the  replenishment  of  supplies  within  a  radius  of  1,000  miles,  as  adopted  in  the 
technical  subcommittee. 

His  Excellency  Mr.  Tcharykow  states  that  Russia  is  ready  to  support  any 
conciliatory  proposal  in  this  direction. 

His  Excellency  Sir  Ernest  Satow  states  that  he  can  accept  only  the  present 
wording  of  the  article. 

The  President  passes  to  Articles  21  and  22,'  which  he  reads.  These  articles 
give  rise  to  no  comments. 

With  regard  to  Article  23,  Commander  Burlamaqui  de  Moura  asks  for  an 
explanation.  This  article  mentions  a  prize  court.  Does  this  refer  to  a  national 
court  or  to  the  International  Court?  As  Brazil  has  voted  against  the  project  for 
this  Court,  she  is  compelled  to  reserve  her  vote  on  this  article. 

The  Reporter  explains  that  in  the  present  instance  a  national  prize  court  is 
referred  to,  and  he  adds  that,  if  the  delegation  of  Brazil  votes  for  this  article, 
the  rights  of  its  Government  will  not  he  impaired  in  any  way. 

His  Excellency  Mr.   Keiroku  Tsudzuki  states  that  some  uncertainty  has 
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been  manifested  with  regard  to  this  article,  as  appears  from  the  votes  cast  at  the 
joint  meeting  of  the  committees  of  the  Third  and  Fourth  Commissions. 

His  Excellency  Mr.  Tcharykow  says  that  the  delegation  of  Russia,  in  view 
of  the  divergent  opinions  that  have  been  expressed,  will  not  oppose  the  omission 
of  Article  23. 

His  Excellency  Mr.  Hammarskjold  would  like  to  have  this  article  omitted, 
as  it  imposes  a  heavy  responsibility  upon  neutrals  without  succeeding  in  abolishing 
the  destruction  of  neutral  prizes. 

His  Excellency  Mr.  Tcharykow  proposes  that  the  committee  refrain  from 
voting  on  this  article,  and  that  it  be  submitted  to  the  Commission.  It  is  decided 
to  do  so. 

Rear  Admiral  Sperry  announces  that  the  delegation  of  the  United  States  of 
America  reserves  its  vote  on  this  article. 

Articles  24,  25,  26,  and  27  '  are  then  read  by  the  President,  and  call  forth  no 
comments. 
[652]  His  Excellency  Sir  Ernest  Satow  asks  that  the  committee  go  back  to  the 
passage  in  the  report  reading  as  follows : 

The  last  part  of  Article  5  of  the  British  proposal  referred  to  the  conver- 
sion by  one  of  the  belligerents  of  a  merchant  ship  into  a  war-ship,  which 
conversion  the  neutral  State  should  prevent  within  its  jurisdiction.  The 
general  question,  being  within  the  province  of  the  Fourth  Commission,  was 
not  considered  in  the  Third.  By  reason  of  its  connection  with  the  questions 
here  dealt  with,  if  it  had  been  settled,  we  might  have  considered  inserting  in 
the  draft  now  before  us  a  provision  in  harmony  with  the  rules  expressly 
laid  down. 

In  his  opinion,  it  is  preferable  to  omit  the  last  paragraph  of  Article  7  of 
the  project.  It  is  now  too  late  to  reopen  the  discussion  on  the  question  of  the 
legality  of  the  conversion  of  war-ships  in  neutral  ports. 

Moreover,  the  Fourth  Commission,  as  well  as  the  Third  Commission,  is  com- 
petent to  act  on  this  question.  We  thought  that  it  was  generally  accepted  doctrine 
that  such  conversion  is  not  permissible :  otherwise  we  should  have  insisted  upon 
having  the  question  put  to  vote  in  the  Third  and  Fourth  Commissions.  We  shall, 
however,  be  satisfied  with  the  omission  of  this  portion  of  the  report. 

Nevertheless  we  maintain  our  point  of  view  that  a  neutral  State  is  failing  in 
its  duty  if  it  permits  a  merchant  ship  to  be  converted  into  a  war-ship  in  one  of 
its  ports. 

The  President  remarks  that  the  preamble  still  remains  to  be  examined.  As 
it  has  been  discussed  at  length,  he  feels  that  it  will  give  rise  to  no  comments. 

The  committee  shares  this  opinion,  and  the  meeting  adjourns  at  12:30 
o'clock. 
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[655] 

BOMBARDMENT  BY  NAVAL  FORCES  OF  UNDEFENDED 
PORTS,  VILLAGES,  ETC. 

Annex  1 

PROPOSAL  OF  THE  DELEGATION  OF  THE  UNITED  STATES 

The  bombardment,  by  a  naval  force,  of  unfortified  and  undefended  towns, 
villages,  or  buildings  is  forbidden,  though  such  towns,  villages,  or  buildings  are 
liable  to  the  damages  incidental  to  the  destruction  of  military  or  naval  establish- 
ments, public  depots  of  munitions  of  war,  or  vessels  of  war  in  port;  and  such 
towns,  villages,  or  buildings  are  liable  to  bombardment  when  reasonable  requisi- 
tions for  provisions  and  supplies  at  the  time  essential  to  the  naval  force  are 
withheld,  in  which  case  due  notice  of  bombardment  shall  be  given. 

The  bombardment  of  unfortified  and  undefended  towns  and  places  for  the 
non-payment  of  ransom  is  forbidden. 


Annex  2 

PROPOSAL  OF  THE  SPANISH  DELEGATION 

The  Spanish  delegation,  while  accepting  the  proposal  of  the  delegation  of 
the  United  States  of  America  relative  to  the  bombardment  by  a  naval  force  of 
unfortified  and  undefended  towns,  as  well  as  the  addition  proposed  by  the  dele- 
gation of  Russia  for  the  application  in  case  of  bombardment  of  Article  27 
[656]  of  the  Regulations  respecting  the  laws  and  customs  of  war  on  land,  thinks 
that  in  order  to  avoid  possible  abuses  it  would  be  desirable  to  specify  what 
are  the  requisitions  that  should  be  considered  reasonable  and  a  refusal  of  which 
would  render  towns  liable  to  bombardment. 

The  Spanish  delegation  is  of  the  opinion  that  these  requisitions  should  be 
paid  for  at  current  prices  and  should  be  limited  to  the  necessary  provisions  and 
supplies  that  might  be  rightfully  requested  in  a  neutral  port. 


Annex  3 

PROPOSAL  OF  THE  ITALIAN  DELEGATION 

The  provisions  of  Articles  25  to  28  of  the  Regulations  respecting  the  laws 
and  customs  of  war  on  land  of  July  29,  1899,  are  applicable  also  to  bombardment 
by  naval  forces. 
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However,  bombardment  by  a  naval  force  of  undefended  ports,  towns,  vil- 
lages, dwellings  or  buildings  is  admissible,  so  far  as  necessary,  for  the  purpose 
of  destroying  military  or  naval  establishments,  depots  of  munitions  of  war,  or 
ships  of  war  in  the  harbor. 


Annex  4 

PROPOSAL  OF  THE  NETHERLAND  DELEGATION 

The  bombardment  by  a  naval  force  of  unfortified  and  undefended  ports, 
towns,  and  villages  is  prohibited. 

These  ports,  towns,  or  villages  are  nevertheless  liable  to  the  unavoidable 
damage  resulting  from  destruction  of  military  or  naval  establishments,  depots  of 
munitions  of  war,  or  war-ships  in  a  harbor. 

They  may  even  be  bombarded  when  provisions  or  supplies  for  the  reasonable 
immediate  needs  of  the  naval  force,  exceptionally  requisitioned,  are  refused. 

In  these  cases  previous  notice  of  bombardment  will  be  given. 

Bombardment  for  non-payment  of  a  ransom  or  of  a  war  contribution  is 
prohibited. 

When  the  commander  of  a  naval  force  proceeds  to  the  bombardment  of  a 
town  or  village  he  will  take  all  necessary  measures  to  spare,  as  far  as  possible, 
sacred  edifices,  buildings  used  for  artistic,  scientific,  or  charitable  purposes,  hos- 
pitals and  places  where  the  sick  and  wounded  are  collected,  on  the  understanding 
that  they  are  not  used  at  the  same  time  for  military  purposes. 

It  is  the  duty  of  the  inhabitants  to  indicate  such  edifices  or  places  by  special 
signs,  which  shall  be  notified  in  advance  to  the  commander  of  the  naval  force. 


[657] 

Annex  5 

PROPOSAL  OF  THE  RUSSIAN  DELEGATION 

Include  in  the  text  of  the  agreement  to  be  reached  on  the  subject  of  bom- 
bardments of  ports,  towns,  and  villages  by  a  naval  force  the  following  article : 

In  bombardments  by  a  naval  force  of  ports,  towns,  and  villages  the 
commander  of  the  attacking  naval  forces  shall  take  all  necessary  measures 
to  spare,  as  far  as  possible,  sacred  edifices,  buildings  used  for  artistic,  scien- 
tific, or  charitable  purposes,  hospitals  and  places  where  the  sick  or  wounded 
are  collected,  on  the  understanding  that  they  are  not  used  at  the  same  time 
for  military  purposes.1 

1  See  Article  27  of  the  Convention  respecting  the  laws  and  customs  of  war  on  land  of 
July  29,  1899. 
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PROPOSAL  OF  THE  DELEGATIONS  OF  THE  UNITED  STATES  OF 
AMERICA,  SPAIN,  ITALY,  NETHERLANDS,  AND  RUSSIA  IN 
SUBSTITUTION  OF  THE  PROPOSALS  PREVIOUSLY  PRE- 
SENTED BY  THE  SAME  DELEGATIONS. 

Article  1 

In  bombardments  by  naval  forces  all  the  necessary  measures  must  be  taken 
by  the  commander  to  spare  as  far  as  possible  historic  monuments,  sacred  edifices, 
buildings  used  for  artistic,  scientific,  or  charitable  purposes,  hospitals  and  places 
where  the  sick  or  wounded  are  collected,  on  the  understanding  that  they  are  not 
used  at  the  same  time  for  military  purposes. 

It  is  the  duty  of  the  inhabitants  to  indicate  such  monuments,  edifices,  or 
places  by  special  visible  signs. 

Article  2 

The  commander  of  the  attacking  naval  force,  before  commencing  the  bom- 
bardment, shall  do  his  utmost  to  warn  the  authorities. 

Article  3 
It  is  forbidden  to  give  over  to  pillage  even  a  town  or  place  taken  by  storm. 

Article  4 

It  is  forbidden  to  bombard  undefended  ports,  towns,  villages,  dwellings  or 
buildings. 

Article  5 

When  the  necessities  of  the  military  operations  require  the  destruction  of 
military  works,  military  or  naval  establishments,  depots  of  arms  or  war  materiel, 
workshops  used  for  the  needs  of  the  hostile  fleet  or  army,  or  ships  of  war 
[658]  in  the  harbor,  the  commander  of  the  naval  force  may  himself  proceed 
to  said  destruction  by  bombardment,  if  the  local  authorities,  after  a 
formal  summons  and  after  the  expiration  of  a  reasonable  time  of  waiting,  have 
refused  to  satisfy  these  requirements. 

Under  such  circumstances  ports,  towns  and  villages,  dwellings  or  buildings 
are  liable  to  unavoidable  damage  resulting  from  bombardment. 

Article  6 

The  bombardment  of  ports,  towns,  villages,  dwellings  or  buildings  is  admis- 
sible after  notice  thereof  bas  been  given,  when  the  furnishing  of  provisions  or 
supplies  necessary  for  the  immediate  needs  of  the  force  present,  after  formal 
summons  given  to  the  local  authorities,  is  refused. 

Article  7 

The  bombardment  of  undefended  ports,  towns,  villages,  dwellings  or  build- 
ings for  the  non-payment  of  a  money  contribution  is  prohibited. 
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Annex  7 

AMENDMENT  OF  THE  FRENCH  DELEGATION  TO  THE  COMBINED 

PROPOSITION  » 

Replace  Article  5  by  the  following: 

Military  works,  military  or  naval  establishments,  depots  of  arms  or  war 
materiel,  workshops  or  plant  which  could  be  utilized  for  the  needs  of  the  hostile 
fleet  or  army,  and  the  ships  of  war  in  the  harbor,  are  not  included  in  this  pro- 
hibition; these  the  commander  of  a  naval  force  may  destroy  with  artillery,  after 
a  summons  followed  by  a  reasonable  time  of  waiting,  if  all  other  means  are 
impossible,  and  when  the  local  authorities  have  not  themselves  destroyed  them 
within  the  time  fixed. 

If  for  imperative  military  reasons  immediate  action  is  necessary,  and  no 
delay  can  be  allowed  the  enemy,  it  is  understood  that  the  prohibition  to  bombard 
the  undefended  town  holds  good,  as  in  the  preceding  case,  and  then  the  com- 
mander shall  take  all  due  measures  in  order  that  the  town  may  suffer  as  little 
harm  as  possible. 


Annex  8 

DRAFT  REGULATIONS 

Chapter  I. — The  bombardment  of  undefended  ports,  towns,  villages,  etc. 

Article  1 

It  is  forbidden  to  bombard  by  naval  forces  undefended  ports,  towns,  vil- 
lages, dwellings  or  buildings. 

A  place  cannot  be  bombarded  for  the  sole  reason  that  automatic  submarine 
contact  mines  are  anchored  in  front  of  it. 

[659]  Article  2 

However,  when  the  requirements  of  military  operations  demand  the 
destruction  of  military  works,  military  or  naval  establishments,  depots  of  arms 
or  war  materiel,  workshops  or  plant  which  could  be  utilized  for  the  needs  of  the 
hostile  fleet  or  army,  or  of  war  vessels  in  the  harbor,  the  commander  of  the 
naval  force  may  destroy  with  artillery,  if  all  other  means  are  impossible  and  if 
the  local  authorities  have,  after  formal  summons  and  the  expiration  of  a  rea- 
sonable time  of  waiting,  refused  to  satisfy  these  demands. 

Under  such  circumstances  the  ports,  towns  and  villages,  dwellings  or  build- 
ings, are  liable  for  the  unavoidable  damage  resulting  from  the  bombardment. 

Article  3 

After  notice  has  been  given,  the  bombardment  of  ports,  towns,  villages, 
dwellings  or  buildings  is  permitted  when  the  furnishing  of  provisions  or  supplies 
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necessary  for  the  immediate  use  of  the  naval  force  present,  is,  after  a  formal 
summons  to  the  local  authorities,  refused. 

The  provisions  contained  in  Article  52  of  the  Regulations  concerning  the 
laws  and  customs  of  war  on  land  have  an  analogous  application  with  respect  to 
the  requisitions  mentioned  in  paragraph  1. 

Article  4 
The  bombardment  of  undefended  ports,  towns,  villages,  dwellings  or  build- 
ings for  non-payment  of  a  money  contribution  is  forbidden. 

Chapter  II. — General  provisions 

Article  5 

In  bombardments  by  naval  forces  all  the  necessary  measures  must  be  taken 
by  the  commander  to  spare  as  far  as  possible  historic  monuments,  sacred  edifices, 
buildings  used  for  artistic,  scientific,  or  charitable  purposes,  hospitals,  and  places 
where  the  sick  or  wounded  are  collected,  on  the  understanding  that  they  are  not 
used  at  the  same  time  for  military  purposes. 

It  is  the  duty  of  the  inhabitants  to  indicate  such  monuments,  edifices,  or 
places  by  visible  signs,  which  shall  consist  of  large  rectangular  panels  of  wood 
or  of  cloth,  divided  diagonally  into  two  colored  triangular  portions,  the  upper 
portion  black,  the  lower  portion  white. 

Article  6 
The  commander  of  the  attacking  naval  forces,  before  commencing  the  bom- 
bardment, shall  do  his  utmost  to  warn  the  authorities,  if  the  military  situation 
permits. 


Article  7 
It  is  forbidden  to  give  over  to  pillage  a  town  or  place  even  when  taken  by 


storm. 
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[660] 

LAYING  OF  AUTOMATIC  SUBMARINE  CONTACT  MINES 

Annex  9 

PROPOSITION  OF  THE  BRITISH  DELEGATION 

Article  1 
The  use  of  unmoored  automatic  submarine  contact  mines  is  forbidden. 

Article  2 

Automatic  submarine  contact  mines  which  on  leaving  their  mooring-place 
do  not  become  harmless  are  prohibited. 

Article  3 

The  use  of  automatic  submarine  contact  mines  to  establish  or  maintain  a 
commercial  blockade  is  forbidden. 

Article  4 

Belligerents  can  make  use  of  automatic  submarine  contact  mines  only  in 
their  territorial  waters  or  those  of  their  enemies.  Nevertheless,  before  fortified 
military  ports  this  zone  may  be  extended  to  a  distance  of  ten  miles  from  shore 
batteries,  with  the  responsibility  for  the  belligerent  which  places  these  mines  to 
give  notice  thereof  to  neutrals  and  moreover  to  take  the  steps  that  circumstances 
permit  in  order  to  prevent,  so  far  as  possible,  merchant  ships  that  could  not 
have  received  this  notice  from  being  exposed  to  destruction. 

Only  ports  possessing  at  least  a  large  graving-dock  and  equipped  with  the 
apparatus  necessary  for  construction  and  repair  of  war  vessels,  and  in  which  a 
staff  of  workmen  paid  by  the  State  to  effect  the  construction  and  repair  of  war 
vessels  is  maintained  in  time  of  peace,  shall  be  considered  as  within  the  category 
of  military  ports. 

Article  5 

In  a  general  way  the  necessary  precautions  shall  be  taken  to  safeguard  neu- 
tral vessels  engaged  in  a  legitimate  trade;  and  it  is  desirable  that  by  reason  of 
the  very  measures  taken  in  the  construction  of  automatic  submarine  contact 
mines  these  engines  cease  to  be  dangerous  at  the  end  of  a  suitable  period  of  time. 

Article  6 

At  the  end  of  the  war  the  belligerents  shall  mutually  communicate  so  far 
as  possible  the  necessary  information  as  to  the  location  of  the  automatic  contact 
mines  that  each  may  have  placed  along  the  coasts  of  the  other,  and  each  bellig- 
erent must  proceed  with  the  utmost  speed  to  remove  the  mines  found  in  these 
territorial  waters. 
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[661] 
Annex  10 

PRELIMINARY  MOTION  OF  THE  ITALIAN  DELEGATION 

Article  1 

Unanchored  automatic  submarine  contact  mines  must  be  furnished  with  an 
apparatus  rendering  them  harmless  one  hour  at  the  most  after  their  placement. 

Article  2 

Anchored  automatic  contact  mines  must  be  constructed  in  such  a  way  as 
to  become  harmless  when,  having  broken  their  moorings,  they  are  adrift  on 
the  sea. 


Annex  11 

AMENDMENT  OF  THE  JAPANESE  DELEGATION  TO  THE  BRITISH 

PROPOSITION  * 

Replace  Article  1  with  the  following  provision : 

Article  1 

Unmoored  automatic  submarine  contact  mines  are  forbidden,  with  the  excep- 
tion of  those  manufactured  in  a  way  to  become  absolutely  harmless  after  a 
limited  time  of  submersion  so  as  to  offer  no  danger  to  neutral  vessels  outside  the 
immediate  sphere  of  hostile  actions. 


Annex  12 

AMENDMENTS  OF  THE  NETHERLAND  DELEGATION  TO  THE 
PROPOSITION  OF  THE  BRITISH  DELEGATION  » 

Article  4 

Omit  the  part  of  the  article  after  the  words  "  guns  on  land." 

Insert  the  following  phrases : 

The  same  applies  to  neutrals  wishing  to  place  mines  in  their  territorial 
waters  to  prevent  access  to  their  territory. 

In  all  cases  straits  uniting  two  open  seas  cannot  be  barred. 

1  Annex  9. 
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Article  5 
Add  the  following  phrase  at  the  beginning  of  the  article :  "  The  laying  of 
mines  in  territorial  waters  should  be  published,  and  besides." 
Omit  the  word  "  neutral "  in  the  second  line. 

[662]  Article  6 

Insert  the  words  "  or  neutral "  in  the  fourth  line  after  the  word  "  bellig- 
erent."   Change  the  word  "  these  "  in  the  last  line  into  "  its." 
Add  an  article  worded  thus: 

Article  7 
The  loss  of  non-hostile  personnel  or  material  caused  by  the  drifting  of 
mines  outside  of  notified  regions  must  be  compensated  for  by  the  Govern- 
ment that  laid  them. 

Text  of  Articles  4,  5,  and  6  as  modified  by  the  above  amendments. 

Article  4 

Belligerents  can  make  use  of  automatic  submarine  contact  mines  only  in 
their  territorial  waters  or  those  of  their  enemies.  Nevertheless,  before  fortified 
war  ports  this  zone  can  be  extended  up  to  a  distance  of  ten  miles  from  the  guns 
on  land.  The  same  applies  to  neutrals  wishing  to  place  mines  in  their  territorial 
waters  to  prevent  access  to  their  territory. 

In  all  cases  straits  uniting  two  open  seas  cannot  be  barred. 

Article  5 
The  laying  of  mines  in  territorial  waters  should  be  published,  and  besides 
in  a  general  way  the  necessary  precautions  shall  be  taken  to  safeguard  vessels 
engaged  in  a  legitimate  trade ;  and  it  is  desirable  that  by  reason  of  the  very  pro- 
visions made  in  the  construction  of  automatic  submarine  contact  mines  these 
engines  cease  to  be  dangerous  at  the  end  of  a  suitable  period  of  time. 

Article  6 
At  the  end  of  the  war  the  belligerents  shall  mutually  communicate  so  far 
as  possible  the  necessary  information  as  to  the  location  of  the  automatic  contact 
mines  that  each  may  have  placed  along  the  coasts  of  the  other,  and  each  bellig- 
erent or  neutral  must  proceed  with  the  utmost  speed  to  remove  the  mines  found 
in  its  territorial  waters. 


Annex  13 

AMENDMENT  OF  THE  BRAZILIAN  DELEGATION  TO  THE  BRITISH 

PROPOSITION » 

Add  a  new  article: 

Submarine  mines  exploding  under  the  action  of  an  impulse  given  with 
the  knowledge  of  the  authorities  of  a  State  can  be  laid  by  that  State  in  its 
territorial  waters  for  the  purpose  of  ensuring  respect  for  its  neutrality. 

'Annex  9. 


ANNEXES  665 

Once  these  submarine  mines  are  set,  a  notice  thereof  should  be  given, 
and  from  that  moment  it  will  have  no  further  responsibility  in  case  of  dis- 
placement of  these  mines. 


[663] 
Annex  14 

AMENDMENTS  OF  THE  SPANISH  DELEGATION  TO  THE 
PROPOSITION  OF  THE  BRITISH  DELEGATION  1 

Article  2 
So  long  as  there  have  not  been  found  means  recognized  as  efficacious  by  an 
international  technical  commission  for  rendering  automatic  contact  mines  harm- 
less when  they  leave  their  moorings,  they  are  prohibited. 

Article  4 
Belligerents  can  make  use  of  submarine  contact  mines  only  in  their  terri- 
torial waters  or  in  those  of  their  enemies  when  they  exercise  effective  control 
over  them. 


Annex  15 

DECLARATION  OF  THE  DELEGATION  OF  CHINA  RELATIVE 
TO  THE  PROPOSITION  OF  THE  DELEGATION  OF  GREAT 
BRITAIN  * 

The  delegation  of  China  declares  that  it  adheres  to  the  proposition  of  Great 
Britain  relative  to  a  draft  regulation  concerning  the  employment  of  automatic 
submarine  contact  mines. 

On  the  same  occasion  the  delegation  desires  to  bring  to  the  attention  of  the 
delegates  certain  facts  which,  it  dares  to  hope,  will  suggest  the  examination  of 
this  important  proposition  in  a  largely  humanitarian  manner. 

The  Chinese  Government  is  even  to-day  under  the  necessity  of  equipping 
the  vessels  in  its  coastwise  trade  with  special  instruments  to  pick  up  and  destroy 
the  floating  mines  which  encumber  not  only  the  high  sea  but  also  its  territorial 
waters.  In  spite  of  every  precaution  being  taken,  a  very  considerable  number 
of  coasting  trade  boats,  fishing  boats,  junks  and  sampans  have  sunk  as  a  conse- 
quence of  collisions  with  these  automatic  submarine  contact  mines,  and  these 
vessels  have  been  utterly  lost  with  their  cargoes  without  the  details  of  the 
disasters  reaching  the  western  world.  It  is  calculated  that  from  five  to  six  hun- 
dred of  our  countrymen  in  the  pursuit  of  their  peaceful  occupations  have  met 
a  cruel  death  through  these  dangerous  engines. 
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Annex  16 

AMENDMENT  OF  THE  GERMAN  DELEGATION  TO  THE 
PROPOSITION  OF  THE  BRITISH  DELEGATION  l 

Article  4 

Add  the  following  provision: 

The  laying  of  automatic  contact  mines  shall  also  be  permitted  in  the 
theater  of  war;  and  that  area  of  the  sea  shall  be  considered  as  a  theater  of 
the  war  upon  which  is  taking  place  or  has  just  taken  place  an  operation  of 
war  or  upon  which  such  an  operation  may  take  place  in  consequence  of  the 
presence  or  the  approach  of  the  armed  forces  of  the  two  belligerents. 


[664] 

Annex  17 

AMENDMENT  OF  THE  DELEGATION  OF  THE  UNITED  STATES  TO 
THE  PROPOSITION  OF  THE  BRITISH  DELEGATION  » 

1.  Unanchored  automatic  contact  mines  are  prohibited. 

2.  Anchored  automatic  contact  mines  which  do  not  become  innocuous  on 
getting  adrift  are  prohibited. 

3.  If  anchored  automatic  contact  mines  are  used  within  belligerent  juris- 
diction or  within  the  area  of  immediate  belligerent  activities,  due  precautions 
shall  be  taken  for  the  safety  of  neutrals. 


Annex  18 

AMENDMENT  OF   THE   RUSSIAN   DELEGATION    TO   THE 
PROPOSITION  OF  THE  BRITISH  DELEGATION  » 

1.  Belligerents  shall  use  anchored  automatic  submarine  contact  mines  con- 
structed so  far  as  possible  in  such  a  way  as  to  become  harmless  when  they  have 
broken  from  their  moorings. 

2.  Automatic  floating  mines  shall  be  constructed  so  far  as  possible  in  such 
a  way  as  to  become  harmless  after  a  certain  period  following  their  placing. 

3.  Torpedoes  shall  be  constructed  so  far  as  possible  in  such  a  way  as  to 
become  harmless  when  they  have  missed  their  mark. 

4.  Sufficient  time  shall  be  granted  Governments  to  put  perfected  mine 
equipment  into  use. 

1  Annex  9. 
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Annex  19 

SYNOPTIC  TABLE  OF  THE  PRECEDING  PROPOSITIONS  AND 

AMENDMENTS  l 

Article  1 

It  is  forbidden  to  lay  anchored  auto- 
matic submarine  contact  mines  beyond 
the  limit  indicated  in  Article  2. 

German  amendment 

Nevertheless,  the  laying  of  automatic 
contact  mines  shall  also  be  permitted 
on  the  theater  of  war;  and  that  area 
of  the  sea  shall  be  considered  as  a 
theater  of  the  war  upon  which  is  tak- 
ing place  or  has  just  taken  place  an 
operation  of  war  or  upon  which  such 
an  operation  may  take  place  in  conse- 
quence of  the  presence  or  the  approach 
of  the  armed  forces  of  the  two  bel- 
ligerents. 
Article  2 

(The  limit  mentioned  in  Article  1 
extends  to  three  nautical  miles  from 
the  low-water  mark  along  the  whole 
extent  of  the  coast.  For  bays  it  fol- 
lows the  sinuosities  of  the  coast  except 
that  it  is  measured  from  a  straight  line 
drawn  across  the  bay  in  the  part  near- 
est the  opening:  towards  the  sea  where 
the  spread  between  the  two  coasts  of 
the  bay  is  six  nautical  miles  in  width.)* 
Before  fortified  military  ports  the  limit 
may  be  extended  to  a  distance  of  ten 
miles  from  shore  batteries. 

(Fortified  ports  shall  be  considered 
as  war  ports  if  they  possess  at  least 
a  large  graving-dock  and  are  equipped 
with  the  apparatus  necessary  for  con- 
struction and  repair  of  war  vessels, 
and  if  there  is  maintained  there  in 
time  of  peace  a  body  of  workmen  paid 
by  the  State  to  effect  the  construction 
and  repair  of  war  vessels.) 


*  The   text  between   parentheses   is 
new. 


Netherland  amendment 
Omit  the  phrase  between  parentheses. 


1  Annexes  9-18.    The  British  proposition,  slightly  modified  as  to  form,  is  taken  as  a  basis. 
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Article  3 

Spanish  amendment 

It  is  forbidden  to  lay  submarine  con- 
tact mines  in  waters  where  the  Gov- 
ernment laying  them  does  not  exercise 
effective  control. 

Article  4 

It  is  forbidden  to  employ  automatic 
submarine  contact  mines  to  establish 
or  maintain  a  commercial  blockade. 

Article  5 

Netherland  amendment 

In  straits  uniting  two  seas  it  is  for- 
bidden to  lay  mines  in  such  a  way  that 
these  straits  cannot  be  passed  by  neu- 
tral vessels. 

Article  6 

Italian    amendment    accepted    by    the 
British  delegation 

It  is  forbidden  to  employ  unanchored 
automatic  contact  mines  which  are  not 
furnished  with  an  apparatus  rendering 
them  harmless  at  the  most  .  ,  . 
after  laying  them. 


Article  7 

Submarine  contact  mines  which  on 
breaking  their  moorings  do  not  become 
harmless  are  prohibited. 


Japanese  amendment 

Unmoored  automatic  submarine  con- 
tact mines  are  forbidden  with  the  ex- 
ception of  those  constructed  in  a  way 
to  become  absolutely  harmless  after  a 
limited  time  of  submersion  so  as  to 
offer  no  danger  to  neutral  vessels  out- 
side the  immediate  sphere  of  hostile 
actions. 

Russian  amendment 

Automatic  floating  mines  shall  be 
constructed  so  far  as  possible  in  such 
a  way  as  to  become  harmless  after  a 
certain  period  following  their  placing. 

American  amendment 

Unanchored  automatic  contact  mines 
are  prohibited. 

Italian  amendment 

Anchored  automatic  contact  mines 
must  be  constructed  in  such  a  way  as 
to  become  harmless  when,  having 
broken  their  moorings,  they  are  adrift 
on  the  sea. 
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Article  8 

Russian  amendment 

Torpedoes  shall  be  constructed  so 
far  as  possible  in  such  a  way  as  to  be- 
come harmless  when  they  have  missed 
their  mark. 

Article  9 

The  laying  of  automatic  contact 
mines  must  be  published*  and  besides 
in  a  general  way  the  necessaryf  pre- 
cautions must  be  taken  to  safeguard 
neutral  vessels  engaged  in  a  legitimate 
trade.  At  the  end  of  the  war 
[668]  the  belligerents  mutually  com- 
municate so  far  as  possible  the 
necessary  information  as  to  the  loca- 


Spanish  amendment 

So  long  as  there  have  not  been  found 
means  recognized  as  efficacious  by  an 
international  technical  commission  for 
rendering  automatic  contact  mines 
harmless  when  they  leave  their  moor- 
ings, they  are  prohibited. 

Russian  amendment 

Belligerents  shall  use  anchored  auto- 
matic submarine  contact  mines  con- 
structed so  far  as  possible  in  such  a 
way  as  to  become  harmless  when  they 
have  broken  from  their  moorings. 

American  amendment 

Anchored  automatic  contact  mines 
which  do  not  become  innocuous  on  get- 
ting adrift  are  prohibited. 

Brazilian  amendment 

Submarine  mines  exploding  under 
the  action'  of  an  impulse  given  with 
the  knowledge  of  the  authorities  of  a 
State  can  be  laid  by  that  State  in  its 
territorial  waters  for  the  purpose  of 
ensuring  respect  for  its  neutrality. 
Once  these  submarine  mines  are  set  a 
notice  thereof  should  be  given,  and 
from  that  moment  it  will  have  no  fur- 
ther responsibility  in  case  of  displace- 
ment of  these  mines. 


*  Netherland  amendment 
f  Alternative :  possible. 
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tion  of  the  automatic  contact  mines 
that  each  may  have  olaced  along  the 
coasts  of  the  other,  and  each  bellig- 
erent or  neutral  %  must  proceed  with 
the  utmost  speed  to  remove  the  mines 
that  they  have  placed. 


Article  10 

N etherland  amendment 

The  loss  of  non-hostile  personnel  or 
materiel  caused  by  the  placing  of  mines 
beyond  the  notified  areas  must  be  made 
good  by  the  Government  that  laid  them. 

Article  11 

Russian  amendment 

A  sufficient  period  of  time  shall  be 
accorded  Governments  to  put  into  use 
perfected  mine  apparatus. 


%  N etherland  amendment 


American  amendment 

If  anchored  automatic  contact  mines 
are  used  within  belligerent  jurisdiction 
or  within  the  area  of  immediate  bel- 
ligerent activities,  due  precautions  shall 
be  taken  for  the  safety  of  neutrals. 


Annex  20 


AMENDMENT  OF  THE  GERMAN  DELEGATION  TO  THE 
SYNOPTIC  TABLE  > 

Article  1 

Add  the  following  provision : 

The  laying  of  automatic  contact  mines  shall  also  be  permitted  in  the 
area  of  the'  immediate  activity  of  the  belligerents,  provided  precautions  are 
taken  for  the  safety  to  which  neutrals  are  entitled. 

'Annex  19. 
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Annex  21 

AMENDMENT  OF  THE  NETHERLAND  DELEGATION  TO  THE 

SYNOPTIC  TABLE1 

Article  1 

Add  the  following  provision: 

Nevertheless,  anchored  contact  mines,  if  under  control,  may  also 
be  employed  in  the  area  of  the  immediate  activity  of  the  belligerents,  pro- 
vided the  necessary  precautions  are  taken  for  the  safety  to  which  neutrals 
are  entitled. 


Annex  22 

AMENDMENTS  OF  THE  NETHERLAND  DELEGATION  TO  THE 

SYNOPTIC  TABLE » 

Article  1 
Add  the  following  provision: 

Nevertheless,  anchored  automatic  contact  mines  shall  be  permitted  within 
the  area  of  the  immediate  activity  of  the  belligerents,  provided  precautions 
are  taken  for  the  safety  to  which  neutrals  are  entitled ;  it  is  especially  neces- 
sary if  these  mines  are  left  to  themselves  that  they  cease  to  be  harmful  after 
a  maximum  period  of  two  hours. 

Article  5 

In  any  case,  the  communication  between  two  open  seas  cannot  be  barred 
entirely,  and  passage  will  be  permitted  only  on  conditions  which  are  indicated  by 
the  competent  authorities. 


Annex  23 

PROPOSAL  OF  THE  GERMAN  DELEGATION  BASED  ON  THE 
DIFFERENT  PROPOSITIONS  AND  AMENDMENTS  ALREADY 
SUBMITTED 

I 

United  States,  Japan,  Germany 

The  laying  of  automatic  contact  mines  is  permitted  to  belligerents  only  in 
their  territorial  waters  and  those  of  their  adversaries,  and  in  the  area  of  the  imme- 
diate activity  of  the  belligerents. 

'  Annex  19. 
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[670]  II 

Japan 

Unanchored  automatic  contact  mines  are  forbidden  with  the  exception  of 
those  constructed  in  such  a  way  as  to  become  harmless  after  a  limited  time,  so 
as  to  offer  no  danger  to  neutral  vessels. 

Ill 

United  States 

Anchored  automatic  contact  mines  which  do  not  become  innocuous  on  getting 
adrift  are  prohibited. 

IV 

United  States,  Netherlands,  Germany 

If  anchored  contact  mines  are  employed,  all  necessary  precautions  must  be 
taken  for  the  safety  of  legitimate  navigation. 

The  belligerents  undertake  especially  in  case  these  mines  are  left  to  them- 
selves to  notify,  as  soon  as  possible,  the  danger  zones  to  the  public,  or  to  render 
them  harmless  within  a  limited  time,  so  that  a  peril  to  legitimate  shipping  may, 
as  far  as  possible,  be  removed. 

V 

Russia 

A  sufficient  period  of  time  shall  be  given  Governments  to  put  into  use  per- 
fected mine  apparatus. 

VI 

England 

At  the  latest,  at  the  end  of  the  war  each  belligerent  removes  the  mines  placed 
outside  its  territorial  waters.  Moreover,  belligerents  mutually  communicate  the 
necessary  information  as  to  the  placing  of  the  automatic  contact  mines  that  each 
has  laid  along  the  coasts  of  the  other,  and  each  belligerent  or  neutral  must  proceed 
as  soon  as  possible  to  the  removal  of  the  mines  found  in  its  waters. 


Annex  24 

AMENDMENT  OF  THE  NETHERLAND  DELEGATION  TO  THE 

SYNOPTIC  TABLE  » 

Article  2 

Before  military  ports  the  limit  may  be  extended  to  a  distance  of  six  nautical 
miles  from  the  shore  batteries. 

Military  ports  shall  be  considered  to  be  those  which  appear  as  such  in  the 
official  list  of  the  navy. 

1  Annex  19. 
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Annex  25 

AMENDMENT  OF  THE  DELEGATION  OF  GREAT  BRITAIN  TO  THE 

SYNOPTIC  TABLE * 

Article  4 
Add  to  the  end  of  Article  4 : 

The  laying  by  a  belligerent  of  automatic  contact  mines  before  a  com- 
mercial port  of  its  adversary  is  not  authorized  except  when  there  is  anchored 
there  at  least  one  large  fighting  unit. 


Annex  26 

TEXT  OF  DRAFT  REGULATIONS   BASED  UPON  THE  DELIBERA- 
TIONS OF  THE  COMMITTEE  OF  EXAMINATION 
Article  1 
It  is  forbidden: 

1.  To  lay  unanchored  automatic  contact  mines  which  do  not  become  harm- 
less one  hour  at  most  after  the  person  who  lays  them  has  ceased  to  control  them ; 

2.  To  lay  anchored  automatic  contact  mines  which  do  not  become  harmless 
as  soon  as  they  have  broken  loose  from  their  moorings ; 

3.  To  use  torpedoes  which  do  not  become  harmless  when  they  have  missed 
their  mark. 

Article  2 

It  is  forbidden  to  lay  anchored  automatic  contact  mines  beyond  a  distance 
of  three  nautical  miles  from  low-water  mark,  throughout  the  length  of  the  coast- 
line, as  well  as  along  the  islands  and  banks  adjacent  thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured 
starting  from  a  straight  line  drawn  across  the  bay  in  its  part  nearest  the  entrance 
at  the  first  point  where  the  opening  does  not  exceed  ten  miles  in  width. 

Article  3 
Off  military  ports  the  limit  for  the  laying  of  mines  is  extended  to  a  distance 
of  ten  nautical  miles. 

As  military  ports  are  considered  those  ports  which  have  been  decreed  as 
such  by  the  State  to  which  they  belong  and  those  where  naval  construction  plants 

are  situated. 
[672]  Article  4 

Within  the  limits  indicated  in  the  two  preceding  articles,  the  belligerents 
have  the  right  to  lay  anchored  automatic  contact  mines  in  the  waters  of  their 
adversaries. 

However,  it  is  forbidden  to  lay  automatic  contact  mines  there  with  the  sole 
object  of  intercepting  commercial  shipping. 

1  Annex  19. 
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Article  5 

Within  the  sphere  of  their  immediate  activity,  the  belligerents  have  like- 
wise a  right  to  lay  automatic  contact  mines  outside  the  limits  fixed  in  Articles  2 
to  4  of  the  present  regulations. 

Mines  used  outside  the  limits  fixed  in  Articles  2  to  4  must  be  so  constructed 
as  to  become  harmless  within  two  hours  at  most  after  the  person  who  lays  them 
has  abandoned  them. 

Article  6     (Reserved) 

Communication  between  two  open  seas  shall  not  be  entirely  barred  by  auto- 
matic contact  mines.  But  passage  through  shall  be  subject  to  the  conditions 
decreed  by  the  competent  authorities. 

The  provision  of  paragraph  1  does  not  prejudice  in  any  way  the  rules  estab- 
lished by  existing  treaties  and  conventions,  nor  the  rights  of  territorial 
sovereignty. 

Article  7 

When  anchored  contact  mines  are  used,  every  possible  precaution  must  be 
taken  for  the  safety  of  navigation. 

The  Governments  undertake  especially,  in  case  these  mines  should  cease  to 
be  under  surveillance,  to  notify  the  danger  zones,  as  soon  as  it  can  be  done,  and 
to  do  their  utmost  to  render  them  harmless  within  a  limited  time. 

Article  8 

At  the  end  of  the  war,  at  the  latest,  the  belligerents  shall  be  obliged  to  do 
all  in  their  power  to  remove,  respectively,  the  mines  which  they  have  each  laid 
outside  the  limits  imposed  by  Articles  2  and  3. 

They  shall  reciprocally  communicate  the  necessary  information  regarding 
the  automatic  contact  mines  which  each  has  laid  along  the  coasts  of  the  other. 

Each  State  must  proceed  with  the  least  possible  delay  to  remove  the  mines 
in  its  own  waters. 

Article  9 

A  period  of  .  .  .  years  is  allowed  in  which  to  put  into  use  the  perfected 
apparatus  referred  to  in  Articles  1,  5  and  7  of  the  present  regulations. 

Article  10 

The  stipulations  of  the  present  Convention  are  concluded  for  a  period  of 
seven  years  from  the  date  of  the  deposit  of  ratifications. 
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[673] 
Annex  27 

AMENDMENT  OF  THE  DELEGATION  OF  AUSTRIA-HUNGARY  TO 
THE  DRAFT  REGULATION  x 

The  Austro-Hungarian  navy  has,  at  the  present  time,  no  anchored  auto- 
matic contact  mines  fulfilling  the  conditions  referred  to  in  Article  1,  paragraph  2, 
of  the  text  based  upon  the  deliberations  of  the  committee  of  examination,  which 
become  harmless  when  they  break  loose  from  their  moorings.  In  order  to  con- 
form to  the  clause  in  question,  the  Austro-Hungarian  navy  would  therefore  be 
under  the  necessity  of  proceeding  to  a  transformation  of  its  mine  material.  For 
this  transformation  the  Austro-Hungarian  delegation  could  not  however  accept 
either  the  period  of  three  years  proposed  or  any  other  period  fixed  in  advance  as 
a  measure  of  this  kind  contains,  independently  of  individual  volition,  an  element 
of  uncertainty  that,  as  long  as  it  exists,  is  inconsistent  with  entering  into  a  formal 
engagement  that  perhaps  could  not  be  fulfilled. 

In  every  improvement  in  technical  matters  the  time  when  one  may  reach  a 
satisfactory  solution  of  a  problem  under  study  can  scarcely  be  indicated  in 
advance.  Even  if  the  scientific  principle  upon  which  the  invention  to  be  made 
rests  were  most  simple  from  a  theoretical  point  of  view,  obstacles  absolutely 
unforeseen  and  very  often  difficult  to  overcome  may  at  any  turn  occur  to  prevent 
the  practical  realization  of  the  idea. 

It  is  also  necessary  not  to  lose  sight  in  the  case  before  us  of  the  fact  that 
it  would  not  be  sufficient  to  construct  an  apparatus  of  perfect  action  by  means 
of  which  a  mine  on  breaking  loose  from  its  moorings  would  be  automatically 
rendered  harmless ;  there  is  equally  the  problem,  and  this  seems  to  me  to  be  of  no 
less  importance,  of  giving  the  apparatus  in  question  such  a  construction  that  the 
other  mechanical  parts  of  the  mine  are  not  altered  to  the  prejudice  of  its  military 
value,  so  that  the  mine  remains  simple  and  not  dangerous  to  handle  without  losing 
its  effectiveness.  It  is  only  after  having  tested  the  apparatus  to  be  constructed 
from  different  points  of  view,  which  in  all  probability  will  necessitate  a  series 
of  lengthy  experiments,  that  we  can  accomplish  the  change  in  the  material  of 
mines  and  then  indicate  approximately  the  time  in  which  this  operation  can  be 
brought  to  an  end. 

Now  if  in  existing  circumstances  we  were  to  fix  in  conventional  form  a 
period  running  from  now  on  for  the  adoption  of  perfected  mines,  and  if  at  the 
expiration  of  the  time  the  change  in  question  were  not  yet  executed  by  one  of  the 
contracting  Powers,  this  latter  would  find  itself  in  a  most  embarrassing  situation. 
For  it  would  be  obliged,  if  a  war  should  break  out  in  the  interval,  either  to  re- 
nounce the  use  of  mines  not  yet  converted  or  to  fail  in  its  conventional  engage- 
ment. Both  of  these  eventualities  must  necessarily  be  obviated.  If  therefore 
seems  to  us  that  if  we  take  seriously  the  engagement  in  question,  we  cannot  accept 
a  period  fixed  in  advance  in  the  matter. 

In  accordance  with  these  ideas  the  delegation  of  Austria-Hungary  permits 
itself  to  propose  the  following  amendments: 

1  Annex  26. 
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Article  1 
Add  to  paragraph  2  the  following : 

The  maritime  Powers  which  do  not  at  present  own  these  perfected 

mines,  and  which  consequently  could  not  at  present  be  a  party  to  this  pro- 

[674]  hibition,  undertake  to  convert,  as  soon  as  possible,  the  materiel  of  their 

mines  so  as  to  bring  them  into  conformity  with  the  foregoing  condition. 

Article  9 
Omit  this  article. 

The  fact  that  the  conversion  of  mines  is  desirable  not  only  for  humanitarian 
reasons  but  also  in  the  very  interest  of  the  Powers,  offers  a  sufficient  guaranty 
that  the  undertaking  set  forth  in  the  above  proposal  will  be  faithfully  carried  out. 
In  this  way  the  humanitarian  aim  in  view  will  be  attained  as  soon  as  the  means 
are  provided.  To  do  otherwise  and  to  accept  a  particular  period  measured  from 
the  present  for  the  conversion  of  mines  would  be,  in  the  opinion  of  the  delega- 
tion of  Austria-Hungary,  to  make  an  engagement  with  a  mental  reservation 
which  evidently  would  hardly  be  in  harmony  with  the  absolute  obligation  result- 
ing from  a  conventional  stipulation.  * 

As  to  the  unanchored  mines  referred  to  in  the  first  paragraph  of  Article  1, 
the  delegation  of  Austria-Hungary  entirely  supports  the  observations  presented 
on  this  subject  by  the  naval  delegate  of  Great  Britain,  and  thinks  that  we  might 
well  get  along  without  a  provision  analogous  to  that  just  mentioned  or  of  any 
other  provision  fixing  a  definite  time. 

As  to  the  provision  of  the  second  paragraph  of  Article  5,  the  delegation 
of  Austria-Hungary  has  no  proposal  to  make,  as  the  clause  in  question  seems  to 
it  unacceptable  in  principle. 


Annex  28 

AMENDMENT    OF    THE    DELEGATION    OF    GREAT    BRITAIN    TO 
ARTICLE  9  OF  THE  TEXT  OF  THE  DRAFT  REGULATION  x 

Article  9 

Add  a  second  paragraph  worded  thus : 

Until  a  belligerent  is  provided  with  mines  constructed  so  as  to  fulfill  the 
condition  contained  in  the  second  paragraph  of  Article  5,  it  is  forbidden  to 
place  anchored  automatic  contact  mines  beyond  the  limits  fixed  by  Articles 
2  to  4. 

*  Annex  26. 
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Annex  29 


NEW  WORDING  TO  BE  SUBSTITUTED  IN  ARTICLES  3  AND  4  OF 
THE  TEXT  OF  THE  DRAFT  REGULATIONS  1 

Article  3 

The  limit  for  the  laying  of  mines  is  extended  to  a  distance  of  ten  nautical 
miles  off  military  ports  and  ports  where  there  are  either  military  arsenals  or 

establishments  of  naval  construction  or  repair. 
[675]  As  military  ports  are  considered  those  ports  which  have  been  decreed  as 

such  by  the  State  to  which  they  belong. 

Article  4 

Off  the  coasts  and  ports  of  their  adversaries,  the  belligerents  may  lay 
anchored  automatic  contact  mines  within  the  limits  indicated  in  the  two  preced- 
ing articles. 

However,  they  shall  not  exceed  the  limit  of  three  nautical  miles  off  ports 
where  establishments  of  naval  construction  or  repair  are  situated  when  the  said 
establishments  do  not  belong  to  the  State. 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports 
of  the  enemy  with  the  sole  object  of  intercepting  commercial  shipping. 


Annex  30 

PROPOSITION  OF  HIS  EXCELLENCY  MR.  HAGERUP,  PRESIDENT 
OF  THE  COMMITTEE  OF  EXAMINATION 

New  Article 

Every  neutral  State  which  places  submarine  mines  off  its  coasts  must  observe 
the  same  rules  and  take  the  same  precautions  as  are  imposed  upon  belligerent 
States  in  the  use  of  similar  mines. 


Annex 

DRAFT  REGULATIONS  PRESENTED  TO  THE  COMMISSION 

Article  1 

1.  To  lay  unanchored  automatic  contact  mines  which  do  not  become  harm- 
less one  hour  at  most  after  the  person  who  laid  them  ceases  to  control  them ; 

2.  To  lay  anchored  automatic  contact  mines  which  do  not  become  harm- 
less as  soon  as  they  have  broken  loose  from  their  moorings ; 

'Annex  26. 


678  THIRD  COMMISSION 

3.  To  use  torpedoes  which  do  not  become  harmless  when  they  have  missed 
their  mark. 

Article  2 

It  is  forbidden  to  lay  anchored  automatic  contact  mines  beyond  a  distance 
of  three  nautical  miles  from  low-water  mark,  throughout  the  length  of  the  coast- 
line, as  well  as  along  the  islands  and  islets  adjacent  thereto. 

In  the  case  of  bays,  the  zone  of  three  nautical  miles  shall  be  measured  start- 
ing from  a  straight  line  drawn  across  the  bay  in  its  part  nearest  the  entrance  at 
the  first  point  where  the  opening  does  not  exceed  ten  miles  in  width. 

[676]  Article  3 

The  limit  for  the  laying  of  anchored  automatic  contact  mines  is  extended 
to  a  distance  of  ten  nautical  miles  off  military  ports  and  ports  where  there  are 
either  military  arsenals  or  establishments  of  naval  construction  or  repair. 

As  military  ports  are  considered  those  ports  which  have  been  decreed  as  such 
by  the  State  to  which  they  belong. 

Article  4 

Off  the  coasts  and  ports  of  their  adversaries,  the  belligerents  may  lay 
anchored  automatic  contact  mines  within  the  limits  indicated  in  the  two  preced- 
ing articles. 

However,  they  shall  not  exceed  the  limit  of  three  nautical  miles  off  ports 
which  are  not  military  ports,  unless  establishments  of  naval  construction  or  repair 
belonging  to  the  State  are  situated  therein. 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports  of 
the  enemy  with  the  sole  object  of  intercepting  commercial  shipping. 

Article  5 

Within  the  sphere  of  their  immediate  activity,  the  belligerents  have  likewise 
a  right  to  lay  automatic  contact  mines  outside  the  limits  fixed  in  Articles  2  to  4 
of  the  present  regulations. 

Mines  used  outside  the  limits  fixed  in  Articles  2  to  4  must  be  so  con- 
structed as  to  become  harmless  within  two  hours  at  most  after  the  person  using 
them  has  abandoned  them. 

Article  6 

When  anchored  contact  mines  are  used,  every  possible  precaution  must  be 
taken  for  the  safety  of  navigation. 

The  Governments  undertake  especially,  in  case  these  mines  should  cease  to 
be  under  surveillance,  to  notify  the  danger  zones,  as  soon  as  it  can  be  done,  and 
to  do  their  utmost  to  render  them  harmless  within  a  limited  time. 

Article  7 

At  the  end  of  the  war,  at  the  latest,  the  signatory  States  shall  be  obliged  to 
do  all  in  their  power  to  remove,  respectively,  the  mines  which  they  have  each  laid. 

As  regards  anchored  contact  mines  which  one  of  the  belligerents  may  have 
placed  along  the  coasts  of  the  other,  the  signatory  States  agree  to  notify  the  other 
party  of  their  location,  and  each  State  must  proceed  with  the  least  possible 
delay  to  remove  the  mines  in  its  own  waters. 
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Article  8 

The  signatory  States  which  do  not  at  present  own  perfected  mines  of  the 

kind  contemplated  in  the  present  regulations,  and  which  consequently  could  not 

at  present  carry  out  the  rules  laid  down  in  Articles  1,  5  and  6,  undertake 

[677]  to  convert  the  materiel  of  their  mines  as  soon  as  possible,  so  as  to  bring 

them  into  conformity  with  the  foregoing  requirements. 

Until  a  belligerent  has  become  supplied  with  mines  constructed  so  as  to 
answer  to  the  conditions  of  Article  5,  paragraph  2,  he  is  forbidden  to  place 
anchored  automatic  contact  mines  outside  the  limits  fixed  in  Articles  2  to  4. 

It  is  forbidden  to  use  unanchored  automatic  contact  mines  which  do  not 
answer  to  the  condition  stipulated  in  Article  1,  paragraph  1,  one  year  after  the 
present  Convention  goes  into  force. 

Article  9 
The  stipulations  of  the  present  Convention  are  concluded  for  a  period  of 
five  years  from  the  date  on  which  the  present  Convention  takes  effect. 

Article  10 
The  signatory  Powers  express  the  hope  that  they  may  have  occasion  to 
resume  consideration  of  the  question  of  the  use  of  submarine  mines  six  months 
before  the  expiration  of  the  period  provided  in  Article  9. 


Annex  32 

AMENDMENT  OF  THE  BRITISH  DELEGATION  TO  THE  DRAFT 
REGULATIONS  PRESENTED  TO  THE  COMMISSION  x 

Article  5 
Omit  this  article. 

In  case  this  amendment  is  accepted: 

Article  9 
Omit  paragraph  2  of  this  article. 

Article  4 

Substitute  the  following  for  paragraph  3: 

It  is  forbidden  to  lay  automatic  contact  mines  before  the  ports  of  the 
adversary  other  than  those  which  are  considered  as  war  ports,  according 
to  the  definition  contained  in  Article  3,  paragraph  2. 

Article  10 

Substitute  the  following  for  this  article: 

The  stipulations  of  the  present  Convention  are  concluded  for  a  period  of 
seven  years,  beginning  with  the  taking  effect  of  the  present  Convention  or 
until  the  closing  of  the  Third  Peace  Conference,  if  that  date  is  earlier. 

*  Annex  31. 
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The  signatory  Powers  engage  to  take  up  the  question  of  the  use  of  sub- 
marine mines  six  months  before  the  expiration  of  the  period  of  seven  years 
provided  for  in  paragraph  1,  in  case  it  has  not  been  taken  up  and  settled 
by  the  Third  Peace  Conference  at  an  earlier  date. 


[678] 

Annex  33 

AMENDMENT    OF    THE    NETHERLAND    DELEGATION    TO    THE 
DRAFT  REGULATIONS  PRESENTED  TO  THE  COMMISSION  * 

As  no  mention  of  "  straits  "  has  been  made  in  the  draft  regulations  respect- 
ing the  laying  of  automatic  contact  mines,  it  might  be  thought  that  the  different 
stipulations  relating  to  mines  contained  in  these  regulations  apply  quite  as  well 
to  straits  as  to  other  regions  of  the  sea. 

But  this  interpretation  is  found  to  be  utterly  inconsistent  with  what  is  said 
in  the  report  preceding  the  draft  regulations.  In  short,  we  there  read  the 
following : 2 

Owing  to  these  reservations  and  declarations  the  committee  unanimously 
decided  to  omit  any  provision  concerning  straits,  which  should  remain  unaf- 
fected by  any  stipulation  in  the  present  regulations ;  it  was  distinctly  laid 
down  that  by  the  stipulations  of  the  Convention  to  be  concluded  no  change 
whatever  is  made  in  the  present  status  of  straits,  which  is  in  nowise  affected 
by  the  provisions  on  the  use  of  mines. 

As  is  seen,  there  is  a  capital  contradiction  between  the  draft  regulations 
and  the  report  as  regards  the  status  of  straits  in  their  relation  to  mines.  In 
order  to  define  clearly  what  the  Convention  is  meant  to  establish,  the  delegation 
of  the  Netherlands  proposes  to  add  to  the  draft  regulations  an  article  worded 
as  follows: 

Article  10 

This  Convention  does  not  modify  the  present  status  of  straits  in  any  degree. 


Annex  34 

AMENDMENT  PROPOSED  BY  THE  DELEGATION  OF  TURKEY 
TO  THE  DRAFT  REGULATIONS  PRESENTED  TO  THE  COM- 
MISSION » 

Article  3 
Add  to  the  second  paragraph  of  the  article: 

The  provisions  of  this  article  are  applicable  also  to  ports  whose  entrance 
is  defended  by  forts  and  fortifications. 

1  Annex  31. 

»  See  the  end  of  p.  409  [407]. 
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[679] 
Annex  35 

TEXT  OF  THE  DRAFT  REGULATIONS  BASED  UPON  THE 
DELIBERATIONS  OF  THE  COMMISSION 

Article  1 
It  is  forbidden: 

1.  To  lay  unanchored  automatic  contact  mines,  except  when  they  are  so 
constructed  as  to  become  harmless  one  hour  at  most  after  the  person  who  laid 
them  ceases  to  control  them ; 

2.  To  lay  anchored  automatic  contact  mines  which  do  not  become  harmless 
as  soon  as  they  have  broken  loose  from  their  moorings ; 

3.  To  use  torpedoes  which  do  not  become  harmless  when  they  have  missed 
their  mark. 

Article  2 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coasts  and  ports  of 
the  enemy  with  the  sole  object  of  intercepting  commercial  shipping. 

Article  3 

When  anchored  automatic  contact  mines  are  employed,  every  possible  pre- 
caution must  be  taken  for  the  safety  of  peaceful  shipping. 

The  belligerents  undertake  to  do  their  utmost  to  render  these  mines  harm- 
less within  a  limited  time,  and,  should  they  cease  to  be  under  surveillance,  to 
notify  the  danger  zones  as  soon  as  military  exigencies  permit,  by  a  notice 
addressed  to  ship-owners,  which  must  also  be  communicated  to  the  Governments 
through  the  diplomatic  channel. 

Article  4 

Any  neutral  Power  which  lays  automatic  contact  mines  off  its  coasts  must 
observe  the  same  rules  and  take  the  same  precautions  as  are  imposed  on  bel- 
ligerents. 

The  neutral  Power  must  inform  ship-owners,  by  a  notice  issued  in  advance, 
where  automatic  contact  mines  will  be  anchored.  This  notice  must  be  communi- 
cated at  once  to  the  Governments  through  the  diplomatic  channel. 

Article  5 

At  the  close  of  the  war  the  contracting  Powers  undertake  to  do  their  utmost 
to  remove  the  mines  which  they  have  laid,  each  Power  removing  its  own  mines. 

As  regards  anchored  automatic  contact  mines  laid  by  one  of  the  belligerents 
along  the  coasts  of  the  other,  their  position  must  be  notified  by  the  Power  which 
laid  them  to  the  other  party,  and  each  Power  must  proceed  with  the  least  pos- 
sible delay  to  remove  the  mines  in  its  own  waters. 

Article  6 

The  contracting  Powers  which  do  not  at  present  own  perfected  mines  of  the 
kind  contemplated  in  the  present  regulations,  and  which,  consequently,  could  not 
at  present  carry  out  the  rules  laid  down  in  Articles  1  and  3,  undertake  to  convert 
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the  materiel  of  their  mines  as  soon  as  possible,  so  as  to  bring  them  into  con- 
formity with  the  foregoing  requirements. 

[680]  Article  7 

The  stipulations  of  the  present  regulations  are  concluded  for  a  period  of 
seven  years  or  until  the  close  of  the  Third  Peace  Conference,  if  that  date  is 
earlier. 

The  contracting  Powers  undertake  to  reopen  the  question  of  the  employment 
of  automatic  submarine  contact  mines  six  months  before  the  expiration  of  the 
period  of  seven  years,  in  the  event  of  the  question  not  having  been  already 
reopened  and  settled  by  the  Third  Peace  Conference. 

In  the  absence  of  a  stipulation  of  a  new  Convention  the  present  regulations 
will  continue  in  force  unless  the  present  Convention  is  denounced.  The  denun- 
ciation shall  not  have  effect  (with  regard  to  the  notifying  Power)  until  six 
months  after  the  notification. 


Annex  36 

AMENDMENT  OF  THE  DELEGATION  OF  COLOMBIA  TO  THE 
DRAFT  REGULATIONS  BASED  UPON  THE  DELIBERATIONS  OF 
THE  COMMISSION  l 

Omit  Article  2  and  paragraph  2  of  Article  5  and  substitute  the  following 
provisions : 

Article  2 

The  employment  of  anchored  automatic  contact  mines  is  absolutely  forbidden 
except  as  a  means  of  defense. 

Belligerents  may  not  employ  such  mines  except  for  the  protection  of  their 
own  coasts  and  only  within  a  distance  of  the  greatest  range  of  cannon. 

In  the  case  of  arms  of  the  sea  or  navigable  maritime  channels  leading  exclu- 
sively to  the  shores  of  a  single  Power,  that  Power  may  bar  the  entrance  for  its 
own  protection  by  laying  anchored  automatic  contact  mines. 

Belligerents  are  absolutely  forbidden  to  lay  anchored  automatic  contact 
mines  in  the  open  sea  or  in  the  waters  of  the  enemy. 


Annex  37 

AMENDMENT  OF  THE  BRITISH  DELEGATION  TO  THE  DRAFT 
REGULATIONS  ADOPTED  ON  THE  BASIS  OF  THE  DELIBERA- 
TIONS OF  THE  COMMISSION  » 

Article  6 
Add  to  the  article  a  paragraph  as  follows : 

The  prohibition  against  using  automatic  contact  mines  which  do  not 
answer  to  the  conditions  of  Article  1  shall  come  into  force  for  unanchored 
mines  one  year  and  for  anchored  mines  three  years  after  the  ratification  of 
the  present  Convention. 

1  Annex  35. 
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AMENDMENTS  TO  THE  HAGUE  CONVENTION  OF  JULY  29,  1899, 
FOR  THE  ADAPTATION  TO  MARITIME  WARFARE  OF  THE 
PRINCIPLES  OF  THE  GENEVA  CONVENTION  OF  AUGUST 
22,  1864 

Annex  38 

TEXT  OF  THE  CONVENTION  FOR  THE  ADAPTATION  TO  MARI- 
TIME WARFARE  OF  THE  PRINCIPLES  OF  THE  GENEVA 
CONVENTION  OF  AUGUST  22,  1864 

Article  1 

Military  hospital  ships,  that  is  to  say,  ships  constructed  or  assigned  by  States 
specially  and  solely  with  the  view  to  assist  the  wounded,  sick  and  shipwrecked, 
the  names  of  which  have  been  communicated  to  the  belligerent  Powers  at  the 
commencement  or  during  the  course  of  hostilities,  and  in  any  case  before  they 
are  employed,  shall  be  respected  and  cannot  be  captured  while  hostilities  last. 

These  ships,  moreover,  are  not  on  the  same  footing  as  men-of-war  as  regards 
their  stay  in  a  neutral  port. 

Article  2 

Hospital  ships,  equipped  wholly  or  in  part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  relief  societies,  shall  likewise  be  respected  and 
exempt  from  capture,  if  the  belligerent  Power  to  which  they  belong  has  given 
them  an  official  commission  and  has  notified  their  names  to  the  hostile  Power  at 
the  commencement  of  or  during  hostilities,  and  in  any  case  before  they  are 
employed. 

These  ships  shall  be  provided  with  a  certificate  from  the  competent  authori- 
ties, declaring  that  they  had  been  under  their  control  while  fitting  out  and  on 
final  departure. 

Article  3 

Hospital  ships,  equipped  wholly  or  in  part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  societies  of  neutral  countries,  shall  be  respected 
and  exempt  from  capture,  if  the  neutral  Power  to  which  they  belong  has  given 
them  an  official  commission  and  has  notified  their  names  to  the  belligerent 
Powers  at  the  commencement  of  or  during  hostilities,  and  in  any  case  before  they 
are  employed. 

Article  4 

The  ships  mentioned  in  Articles  1,  2  and  3  shall  afford  relief  and  assistance 
to  the  wounded,  sick,  and  shipwrecked  of  the  belligerents  without  distinction 
of  nationality. 
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[682]  The  Governments  undertake  not  to  use  these  ships  for  any  military 
purpose. 

These  ships  must  in  nowise  hamper  the  movements  of  the  combatants. 

During  and  after  an  engagement  they  will  act  at  their  own  risk  and  peril. 

The  belligerents  will  have  the  right  to  control  and  search  them;  they  can 
refuse  to  help  them,  order  them  off,  make  them  take  a  certain  course,  and  put  a 
commissioner  on  board;  they  can  even  detain  them,  if  important  circumstances 
require  it. 

As  far  as  possible  the  belligerents  shall  enter  in  the  log  of  the  hospital  ships 
the  orders  which  they  give  them. 

Article  5 

Military  hospital  ships  shall  be  distinguished  by  being  painted  white  outside 
with  a  horizontal  band  of  green  about  a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2  and  3  shall  be  distinguished  by  being 
painted  white  outside  with  a  horizontal  band  of  red  about  a  meter  and  a  half 
in  breadth. 

The  boats  of  the  ships  above-mentioned,  as  also  small  craft  which  may  be 
used  for  hospital  work,  shall  be  distinguished  by  similar  painting. 

All  hospital  sh'ps  shall  make  themselves  known  by  hoisting,  with  their 
national  flag,  the  white  flag  with  a  red  cross  provided  by  the  Geneva  Convention. 

Article  6 

Neutral  merchantmen,  yachts,  or  vessels,  having,  or  taking  on  board,  sick, 
wounded,  or  shipwrecked  of  the  belligerents,  cannot  be  captured  for  so  doing, 
but  they  are  liable  to  capture  for  any  violation  of  neutrality  they  may  have 
committed. 

Article  7 

The  religious,  medical,  and  hospital  staff  of  any  captured  ship  is  inviolable, 
and  its  members  cannot  be  made  prisoners  of  war.  On  leaving  the  ship  they 
take  with  them  the  objects  and  surgical  instruments  which  are  their  own  private 
property. 

This  staff  shall  continue  to  discharge  its  duties  while  necessary,  and  can 
afterwards  leave  when  the  commander  in  chief  considers  it  possible. 

The  belligerents  must  guarantee  to  the  said  staff  when  it  has  fallen  into 
their  hands  the  enjoyment  of  their  salaries  intact. 

Article  8 

Sailors  and  soldiers  on  board  when  sick  or  wounded,  to  whatever  nation 
they  belong,  shall  be  protected  and  tended  by  the  captors. 

Article  9 

The  shipwrecked,  wounded,  or  sick  of  one  of  the  belligerents  who  fall  into 
the  power  of  the  other,  are  prisoners  of  war.     The  captor  must  decide,  accord- 
ing to  circumstances,  whether  to  keep  them,  send  them  to  a  port  of  his 
[683]   own  country,  to  a  neutral  port,  or  even  to  an  enemy  port.     In  this  last 
case,  prisoners  thus  repatriated  cannot  serve  again  while  the  war  lasts. 
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Article  10 

The  shipwrecked,  wounded,  or  sick,  who  are  landed  at  a  neutral  port,  with 
the  consent  of  the  local  authorities,  must,  unless  an  arrangement  is  made  to  the 
contrary  between  the  neutral  State  and  the  belligerent  States,  be  guarded  by 
the  neutral  State  so  as  to  prevent  their  again  taking  part  in  the  operations  of 
the  war. 

The  expenses  of  tending  them  in  hospital  and  interning  them  shall  be  borne 
by  the  State  to  which  the  shipwrecked,  sick,  or  wounded  belong. 

Article  11 

The  rules  contained  in  the  above  articles  are  binding  only  on  the  contracting 
Powers,  in  case  of  war  between  two  or  more  of  them. 

The  said  rules  shall  cease  to  be  binding  from  the  time  when,  in  a  war 
between  the  contracting  Powers,  one  of  the  belligerents  is  joined  by  a  non- 
contracting  Power. 

Article  12 

The  present  Convention  shall  be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

On  the  receipt  of  each  ratification  a  proces-verbal  shall  be  drawn  up,  a  copy 
of  which,  duly  certified,  shall  be  sent  through  the  diplomatic  channel  to  all  the 
contracting  Powers. 

Article  13 

Non-signatory  Powers  which  have  accepted  the  Geneva  Convention  of 
August  22,  1864,  may  adhere  to  the  present  Convention. 

For  this  purpose  they  must  make  their  adhesion  known  to  the  contracting 
Powers  by  means  of  a  written  notification  addressed  to  the  Netherland  Gov- 
ernment, and  by  it  communicated  to  all  the  other  contracting  Powers. 

Article  14 

In  the  event  of  one  of  the  high  contracting  Parties  denouncing  the  present 
Convention,  such  denunciation  shall  not  take  effect  until  a  year  after  the  notifi- 
cation made  in  writing  to  the  Netherland  Government,  and  forthwith  communi- 
cated by  it  to  all  the  other  contracting  Powers. 

This  denunciation  shall  have  effect  only  in  regard  to  the  notifying  Power. 
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PROPOSAL  OF  THE  GERMAN  DELEGATION 

Article  3 

Hospita.  ships,  equipped  wholly  or  in  part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  societies  of  neutral  countries,  shall  be  respected 
and   exempt   from   capture   on   condition   that   they   are  placed   in   the   service 
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[684]  of  one  of  the  belligerents,  with  the  previous  consent  of  their  own  Gov* 
eminent  and  with  the  authorization  of  the  belligerent  himself,  and  that 
the  latter  notifies  their  name  to  his  adversary  at  the  commencement  of  or  during 
hostilities,  and  in  any  case  before  they  are  employed. 

Article  5 

At  the  end  of  the  article  a  new  paragraph: 

As  a  distinguishing  mark  all  hospital  ships  shall  carry  during  the  night 
three  lights — green,  white,  green — placed  vertically,  one  above  the  other,  and 
at  least  three  meters  apart. 

Article  5a  (new) 

All  hospital  ships  shall  make  themselves  known  by  hoisting,  with  their 
national  flag,  the  white  flag  with  a*red  cross  provided  by  the  Geneva  Convention, 
and  further,  if  they  belong  to  a  neutral  State,  by  flying  at  the  mainmast  the 
national  flag  of  the  belligerent  in  whose  service  they  are  placed. 

Hospital  ships  which  fall  into  the  power  of  the  enemy  must  lower  the 
national  flag  of  the  belligerent  to  whom  they  belong. 

Article  5&  (new) 

The  distinguishing  signs  referred  to  in  Article  5  and  in  paragraph  1  of 
Article  5  a  can  only  be  used,  whether  in  time  of  peace  or  war,  for  protecting  or 
indicating  the  ships  therein  mentioned. 

Article  5c  (new) 

During  the  fight  the  sick  wards  on  board  the  war  vessels  shall  be  respected 
and  spared  as  far  as  possible. 

The  sick  wards  and  the  materiel  belonging  to  them  remain  subject  to  the 
laws  of  war;  they  cannot,  however,  be  used  for  any  purpose  other  than  that  for 
which  they  were  originally  intended,  so  long  as  they  are  required  for  the  sick 
and  wounded. 

The  commanders,  however,  of  the  vessels  can  apply  them  to  other  purposes, 
if  the  military  situation  requires  it,  after  seeing  that  the  sick  and  wounded  on 
board  are  properly  provided  for. 

Article  5d  (new) 

Hospital  ships  and  sick  wards  of  vessels  are  no  longer  entitled  to  protection 
if  they  are  employed  for  the  purpose  of  injuring  the  enemy. 

Article  5e  (new) 

The  following  are  not  sufficient  reasons  for  withdrawing  the  protection  men- 
tioned in  Article  5  d: 

1.  The  fact  of  the  staff  of  the  hospital  ships  or  sick  wards  of  the  vessels 
being  armed  and 'using  its  arms  for  its  own  defense  and  for  that  of  its  sick  and 
wounded. 

2.  The  fact  that  in  the  absence  of  armed  members  of  the  medical  staff  the 
hospital  ship  is  guarded  by  a  picket  or  sentinels  regularly  appointed. 

3.  The  fact  that  there  is  found  on  board  of  the  hospital  ship  oi   in  the 
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sick  ward  of  the  vessel  arms  and  cartridges  taken  from  the  wounded  and  not 

yet  delivered  to  the  proper  office. 
[685]  4.    The  fact  that  the  hospital  ship  is  armed  with  pieces  of  light  ordnance 

to  guard  against  the  dangers  of  navigation  and  particularly  as  a  protec- 
tion against  any  act  of  piracy. 

Article  6  (new) 

Belligerents  may  ask  neutral  merchant  ships,  yachts  or  boats  to  take  on 
board  and  tend,  under  their  control,  the  sick  and  wounded,  and  may  give  to  the 
vessels  that  respond  to  such  request  special  protection  and  certain  immunities. 

Every  vessel  of  war  of  one  of  the  belligerent  parties  may  claim  the  return 
of  the  sick,  wounded,  or  shipwrecked  received  on  board  in  the  conditions  above 
indicated  (paragraphs  1  and  2),  whatever  be  the  party  to  which  they  belong. 

Article  7 
The  last  paragraph  to  read : 

The  belligerents  must  guarantee  to  the  said  staff,  when  it  has  fallen 
into  their  hands,  the  same  allowances  in  pay  which  are  given  to  the  staff  of 
corresponding  rank  in  their  own  navy. 

Article  8 

Sailors  and  soldiers  on  board,  as  well  as  other  persons  officially  attached 
to  fleets  or  armies,  when  sick  or  wounded,  whatever  their  nationality,  shall  be 
respected  and  tended  by  the  captors. 

Article  9 
The  last  paragraph  to  read : 

If  they  are  going  to  a  neutral  port,  the  neutral  State  cannot,  without 
the  consent  of  the  adversary,  undertake  the  engagement  and  intern  them 
to  the  end  of  hostilities.  If  they  are  bound  to  a  port  of  the  adversary,  the 
prisoners  thus  returned  to  their  country  cannot  serve  again  while  the  war 
lasts. 

Article  10  (new) 

After  every  engagement,  the  two  belligerents,  to  the  extent  that  military 
interests  permit,  shall  take  steps  to  look  for  the  shipwrecked,  sick,  and  wounded, 
and  to  protect  them,  as  well  as  the  dead,  against  pillage  and  ill-treatment. 

They  shall  see  that  the  burial,  whether  by  land  or  sea,  or  cremation  of  the 
dead  shall  be  preceded  by  a  careful  examination  of  the  corpse. 

Article  10b  (new) 

Each  belligerent  shall  send,  as  early  as  possible,  to  the  authorities  of  their 
country,  navy,  or  army,  the  military  marks  or  documents  of  identity  found  on 
the  dead  and  the  description  of  the  sick  and  wounded  picked  up  by  him. 

The  belligerents  shall  keep  each  other  informed  as  to  internments  and  trans- 
fers, as  well  as  to  the  admissions  into  hospital  and  deaths  which  have  occurred 
among  the  sick  and  wounded  in  their  hands.  They  shall  collect  all  the  objects 
of  personal  use,  valuables,  letters,  etc.,  which  are  found  in  the  captured  ships, 
or  which  have  been  left  by  the  sick  or  wounded  who  died  in  hospital,  in  order 
to  have  them  forwarded  to  the  persons  concerned  by  the  authorities  of  their 
own  country. 
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[686]  Article  11a  (new) 

The  commanders  in  chief  of  the  belligerent  fleets  must  see  that  the  above 
articles  are  properly  carried  out ;  they  will  have  also  to  see  to  cases  not  covered 
thereby,  in  accordance  with  the  instructions  of  their  respective  Governments  and 
in  conformity  with  the  general  principles  of  the  present  Convention. 

Article  lib  (new) 

The  signatory  Governments  shall  take  the  necessary  measures  for  bringing 
the  provisions  of  the  present  Convention  to  the  knowledge  of  their  naval  forces, 
and  especially  of  the  members  entitled  thereunder  to  immunity,  and  for  making 
them  known  to  the  public. 

Article  11c  (new) 

The  signatory  Governments  likewise  undertake  to  enact  or  to  propose  to 
their  legislatures,  if  their  military  criminal  laws  are  inadequate,  the  measures 
necessary  for  checking  in  time  of  war  individual  acts  of  pillage  and  ill-treatment 
in  respect  to  the  sick  and  wounded  in  the  fleet,  as  well  as  for  punishing,  as  an 
unjustifiable  adoption  of  naval  or  military  marks,  the  unauthorized  use  of  the  dis- 
tinctive marks  mentioned  in  Article  5  (and  in  paragraph  1  of  Article  5  a)  by 
vessels  not  protected  by  the  present  Convention. 

They  will  communicate  to  each  other,  through  the  Netherland  Government, 
the  enactments  for  preventing  such  acts  at  the  latest  within  five  years  of  the 
ratification  of  the  present  Convention. 

Article  lid  (new) 

In  the  case  of  operations  of  war  between  the  land  and  sea  forces  of  bel- 
ligerents, the  provisions  of  the  present  Convention  do  not  apply  except  between 
the  forces  actually  on  board  ship. 
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AMENDMENTS  TO  THE  PROPOSAL  OF  THE  GERMAN   DELEGA- 
TION 1  SUBMITTED  BY  THE  NETHERLAND  DELEGATION 

Article  5e  (new) 

Sub.   1.    Omit  the  words:  "and  using  its  arms." 
Insert  at  the  end  the  words :  "  against  acts  of  piracy." 
Sub.  4.    Omit  entirely  and  substitute  by  the  following  clause :  "  the  fact  that 
the  hospital  ship  is  equipped  with  wireless  telegraphy  apparatus." 

Article  6 
Third  paragraph :  Omit  the  whole  paragraph. 

"Annex  39. 
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[687]  Article  8 

Word  the  article  as  follows : 

Sailors,  soldiers,  and  other  persons  officially  attached  to  fleets  or  armies, 
when  sick  or  wounded,  whatever  their  nationality,  shall  be  respected  and 
tended  by  the  captors. 

Article  9 

Omit  the  German  amendment. 

Article  10 

Retain  the  original  text  and  add  a  new  paragraph: 

In  case  a  belligerent  obtains  permission  to  disembark  shipwrecked, 
wounded,  or  sick  prisoners  of  war,  it  waives  the  right  of  capture  and  they 
are  free. 

Article  11 

Second  paragraph,  second  line,  read :  "  of  the  Netherland  Government." 
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PROPOSITION  OF  THE  FRENCH  DELEGATION 

Article  9a  (new) 

Insert  a  new  article,  between  Articles  9  and  10,  worded  thus: 

If  sick,  wounded,  or  shipwrecked  persons  are  taken  on  board  a  neutral 
war-ship,  measures  must  be  taken  that  they  do  not  again  take  part  in  the 
operations  of  the  war. 
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PROPOSITION  OF  THE  DELEGATION  OF  FRANCE  CONCERNING 
THE  ADDITIONS  TO  BE  MADE  TO  THE  CONVENTION  OF  1899 
FOR  THE  ADAPTATION  TO  MARITIME  WARFARE  OF  THE 
PRINCIPLES,  ETC.,  ETC. 

Restore  to  the  text  of  the  Convention  Article  10  which  is  worded  as  follows : 

Article  10 

The  shipwrecked,  wounded,  or  sick,  who  are  landed  at  a  neutral  port 
with  the  consent  of  the  local  authorities,  must,  unless  an  arrangement  is 
made  to  the  contrary  between  the  neutral  State  and  the  belligerent  States, 
be  guarded  by  the  neutral  State  so  as  to  prevent  them  again  taking  part  in 
the  operations  of  the  war. 

The  expenses  of  tending  them  in  hospital  and  interning  them  shall  be 
borne  by  the  State  to  which  the  shipwrecked,  sick,  or  wounded  belong. 
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Annex  43 

TEXT    OF    THE    HAGUE    CON- 
VENTION OF  JULY  29,   1899 

Article  1 

Military  hospital  ships,  that  is  to  say, 
ships  constructed  or  assigned  by  States 
specially  and  solely  with  the  view  to 
assist  the  wounded,  sick  and  ship- 
wrecked, the  names  of  which  have  been 
communicated  to  the  belligerent  Powers 
at  the  commencement  or  during  the 
course  of  hostilities,  and  in  any  case 
before  they  are  employed,  shall  be  re- 
spected and  cannot  be  captured  while 
hostilities  last. 

These  ships,  moreover,  are  not  on  the 
same  footing  as  men-of-war  as  regards 
their  stay  in  a  neutral  port. 

Article  2 

Hospital  ships,  equipped  wholly  or  in 
part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  relief 
societies,  shall  likewise  be  respected  and 
exempt  from  capture,  if  the  belligerent 
Power  to  which  they  belong  has  given 
them  an  official  commission  and  has 
notified  their  names  to  the  hostile 
Power  at  the  commencement  of  or  dur- 
ing hostilities,  and  in  any  case  before 
they  are  employed. 

These  ships  shall  be  provided  with  a 
certificate  from  the  competent  authori- 
ties, declaring  that  they  had  been  under 
their  control  while  fitting  out  and  on 
final  departure. 

Article  3 

Hospital  ships,  equipped  wholly  or  in 
part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  societies 
of  neutral  countries,  shall  be  respected 
and  exempt  from  capture,  if  the  neutral 
Power  to  which  they  belong  has  given 
them  an  official   commission   and   has 


TEXT  PROPOSED  BY  THE  COM- 
MITTEE OF  EXAMINATION 

Article  1 

Military  hospital  ships,  that  is  to  say, 
ships  constructed  or  assigned  by  States 
specially  and  solely  with  the  view  to 
assist  the  wounded,  sick  and  ship- 
wrecked, the  names  of  which  have  been 
communicated  to  the  belligerent  Powers 
at  the  commencement  or  during  the 
course  of  hostilities,  and  in  any  case 
before  they  are  employed,  shall  be  re- 
spected and  cannot  be  captured  while 
hostilities  last. 

These  ships,  moreover,  are  not  on  the 
same  footing  as  men-of-war  as  regards 
their  stay  in  a  neutral  port. 

Article  2 

Hospital  ships,  equipped  wholly  or 
in  part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  relief 
societies,  shall  likewise  be  respected 
and  exempt  from  capture,  if  the  bel- 
ligerent Power  to  which  they  belong 
has  given  them  an  official  commission 
and  has  notified  their  names  to  the  hos- 
tile Power  at  the  commencement  of  or 
during  hostilities,  and  in  any  case  be- 
fore they  are  employed. 

These  ships  shall  be  provided  with 
a  certificate  from  the  competent  au- 
thorities, declaring  that  they  had  been 
under  their  control  while  fitting  out 
and  on  final  departure. 

Article  3 

Hospital  ships,  equipped  wholly  or 
in  part  at  the  expense  of  private  indi- 
viduals or  officially  recognized  societies 
of  neutral  countries,  shall  be  respected 
and  exempt  from  capture,  on  condition 
that  they  are  placed  in  the  service  of 
one  of  the  belligerents,  with  the  previ- 
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notified  their  names  to  the  belligerent 
Powers  at  the  commencement  of  or 
during  hostilities,  and  in  any  case  be- 
fore they  are  employed. 


[689]  Article  4 

The  ships  mentioned  in  Articles  1, 
2  and  3  shall  afford  relief  and  assist- 
ance to  the  wounded,  sick  and  ship- 
wrecked of  the  belligerents  without 
distinction  of  nationality. 

The  Governments  undertake  not  to 
use  these  ships  for  any  military  purpose. 

These  ships  must  in  nowise  hamper 
the  movements  of  the  combatants. 

During  and  after  an  engagement  they 
will  act  at  their  own  risk  and  peril. 

The  belligerents  will  have  the  right  to 
control  and  search  them ;  they  can  re- 
fuse to  help  them,  order  them  off,  make 
them  take  a  certain  course,  and  put  a 
commissioner  on  board ;  they  can  even 
detain  them,  if  important  circumstances 
require  it. 

As  far  as  possible  the  belligerents 
shall  enter  in  the  log  of  the  hospital 
ships  the  orders  which  they  give  them. 

Article  5 

Military  hospital  ships  shall  be  dis- 
tinguished by  being  painted  white  out- 
side with  a  horizontal  band  of  green 
about  a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2 
and  3  shall  be  distinguished  by  being 
painted  white  outside  with  a  horizontal 
band  of  red  about  a  meter  and  a  half 
in  breadth. 

The  boats  of  the  ships  above  men- 
tioned, as  also  small  craft  which  may  be 
used  for  hospital  work,  shall  be  dis- 
tinguished by  similar  painting. 

All  hospital  ships  shall  make  them- 
selves known  by  hoisting,  with  their 
national  flag,  the  white  flag  with  a  red 
cross  provided  by  the  Geneva  Conven- 
tion. 


ous  consent  of  their  own  Government 
and  with  the  authorization  of  the  bel- 
ligerent himself,  and  that  the  latter  has 
notified  their  names  to  his  adversary 
at  the  commencement  of  or  during  hos- 
tilities, and  in  any  case  before  they  are 
employed. 

Article  4 

The  ships  mentioned  in  Articles  1, 
2  and  3  shall  afford  relief  and  assistance 
to  the  wounded,  sick  and  shipwrecked 
of  the  belligerents  without  distinction 
of  nationality. 

The  Governments  undertake  not  to 
use  these  ships  for  any  military  purpose. 

These  ships  must  in  nowise  hamper 
the  movements  of  the  combatants. 

During  and  after  an  engagement  they 
will  act  at  their  own  risk  and  peril. 

The  belligerents  will  have  the  right 
to  control  and  search  them ;  they  can 
refuse  to  help  them,  order  them  off, 
make  them  take  a  certain  course,  and 
put  a  commissioner  on  board ;  they  can 
even  detain  them,  if  important  circum- 
stances require  it. 

As  far  as  possible  the  belligerents 
shall  enter  in  the  log  of  the  hospital 
ships  the  orders  which  they  give  them. 

Article  5 

Military  hospital  ships  shall  be  dis- 
tinguished by  being  painted  white  out- 
side with  a  horizontal  band  of  green 
about  a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2 
and  3  shall  be  distinguished  by  being 
painted  white  outside  with  a  horizontal 
band  of  red  about  a  meter  and  a  half  in 
breadth. 

The  boats  of  the  ships  above  men- 
tioned, as  also  small  craft  which  may 
be  used  for  hospital  work,  shall  be  dis- 
tinguished by  similar  painting. 

All  hospital  ships  shall  make  them- 
selves known  by  hoisting,  with  their  na- 
tional flag,  the  white  flag  with  a  red 
cross  provided  by  the  Geneva  Conven- 
tion, and  further,  if  they  belong  to  a 
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neutral  State,  by  flying  at  the  mainmast 
the  national  flag  of  the  belligerent  in 
whose  service  they  are  placed. 

Hospital   ships   which,   in   the  terms 

of  Article  4,  are  detained  by  the  enemy, 

690  must  take  down  the  national  flag  of  the 

belligerent  to  whom  they  belong. 

The  ships  and  boats  above  mentioned 
which  wish  to  ensure  by  night  the  free- 
dom from  interference  to  which  they 
are  entitled,  must  take  the  necessary 
measures  to  render  their  special  paint- 
ing sufficiently  plain. 

Article  6  (new) 

The  distinguishing  signs  referred  to 
in  Article  5  can  only  be  used,  whether 
in  time  of  peace  or  war,  for  protecting 
or  indicating  the  ships  therein  men- 
tioned. 

Article  7  (new) 

In  the  case  of  a  fight  on  board  a  war- 
ship, the  sick  wards  shall  be  respected 
and  spared  as  far  as  possible. 

The  said  sick  wards  and  the  ma- 
teriel belonging  to  them  remain  subject 
to  the  laws  of  war;  they  cannot,  how- 
ever, be  used  for  any  purpose  other 
than  that  for  which  they  were  originally 
intended,  so  long  as  they  are  required 
for  the  sick  and  wounded. 

The  commander,  however,  into  whose 
power  they  have  fallen  may  apply  them 
to  other  purposes,  if  the  military  situ- 
ation requires  it,  after  seeing  that  the 
sick  and  wounded  on  board  are  properly 
provided  for. 

Article  8  (new) 

Hospital  ships  and  sick  wards  of  ves- 
sels are  no  longer  entitled  to  protec- 
tion if  they  are  employed  for  the  pur- 
pose of  injuring  the  enemy. 

The  fact  of  the  staff  of  the  said 
ships  and  sick  wards  being  armed  for 
maintaining  order  and  for  defending 
the  sick  and  wounded,  and  the  presence 
of    wireless    telegraphy    apparatus    on 
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Article  6 

Neutral  merchantmen,  yachts,  or  ves- 
sels, having,  or  taking  on  board,  sick, 
wounded,  or  shipwrecked  of  the  bellig- 
erents, cannot  be  captured  for  so  doing, 
but  they  are  liable  to  capture  for  any 
violation  of  neutrality  they  may  have 
committed. 


Article  7 

The  religious,  medical,  and  hospital 
staff  of  any  captured  ship  is  inviolable, 
and  its  members  cannot  be  made  prison- 
ers of  war.  On  leaving  the  ship  they 
take  with  them  the  objects  and  surgical 
instruments  which  are  their  own  pri- 
vate property. 
[691]  This  staff  shall  continue  to  dis- 
charge its  duties  while  necessary, 
and  can  afterwards  leave  when  the  com- 
mander in  chief  considers  it  possible. 

The  belligerents  must  guarantee  to 
the  said  staff  when  it  has  fallen  into 
their  hands  the  enjoyment  of  their 
salaries  intact. 


Article  8 

Sailors  and  soldiers  on  board  when 
sick  or  wounded,  to  whatever  nation 
they  belong,  shall  be  protected  and 
tended  by  the  captors. 


board,   is   not   a   sufficient  reason   for 
withdrawing  protection. 

Article  9 

Belligerents  may  appeal  to  the  charity 
of  the  commanders  of  neutral  merchant 
ships,  yachts,  or  boats  to  take  on  board 
and  tend  the  sick  and  wounded. 

Vessels  responding  to  this  appeal,  and 
also  vessels  which  have  of  their  own 
accord  rescued  sick,  wounded,  or  ship- 
wrecked men,  shall  enjoy  special  pro- 
tection and  certain  immunities.  In  no 
case  can  they  be  captured  for  having 
such  persons  on  board. 

Article  10 

The  religious,  medical,  and  hospital 
staff  of  any  captured  ship  is  inviolable, 
and  its  members  cannot  be  made  prison- 
ers of  war.  On  leaving  the  ship  they 
take  with  them  the  objects  and  surgical 
instruments  which  are  their  own  private 
property. 

This  staff  shall  continue  to  discharge 
its  duties  while  necessary,  and  can 
afterwards  leave  when  the  commander 
in  chief  considers  it  possible. 

The  belligerents  must  guarantee  to 
the  said  staff  when  it  has  fallen  into 
their  hands  the  same  allowances  and 
pay  which  are  given  to  the  staff  of  cor- 
responding rank  in  their  own  navy. 

Article  11 

Sailors  and  soldiers  on  board  when 
sick  or  wounded,  as  well  as  other  per- 
sons officially  attached  to  fleets  or 
armies,  to  whatever  nation  they  belong, 
shall  be  respected  and  tended  by  the 
captors. 

Arttcle  12  (new) 

Any  war-ship  belonging  to  a  bellig- 
erent may  demand  that  sick,  wounded, 
or  shipwrecked  men  on  board  military 
hospital  ships,  hospital  ships  belonging 
to  relief  societies  or  to  private  indi- 
viduals,   merchant    ships,    yachts,    or 
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Article  9 

The  shipwrecked,  wounded,  or  sick 
of  one  of  the  belligerents  who  fall  into 
the  power  of  the  other,  are  prisoners  of 
war.  The  captor  must  decide,  accord- 
ing to  circumstances,  whether  to  keep 
them,  send  them  to  a  port  of  his  own 
country,  to  a  neutral  port,  or  even  to  an 
enemy  port.  In  this  last  case,  prison- 
ers thus  repatriated  cannot  serve  again 
while  the  war  lasts. 

Article  10  (not  ratified) 

The  shipwrecked,  wounded,  or  sick, 
who  are  landed  at  a  neutral  port,  with 
the  consent  of  the  local  authorities, 
must,  unless  an  arrangement  is  made  to 
the  contrary  between  the  neutral  State 
and  the  belligerent  States,  be  guarded 
by  the  neutral  State  so  as  to  prevent 
them  again  taking  part  in  the  operations 

of  the  war. 
[692]  The  expenses  of  tending  them  in 
hospital  and  interning  them  shall 
be  borne  by  the  State  to  which  the  ship- 
wrecked, sick,  or  wounded  belong. 


boats,  whatever  the  nationality  of  these 
vessels,  should  be  handed  over. 

Article  13  (new) 

If  sick,  wounded,  or  shipwrecked  per- 
sons are  taken  on  board  a  neutral  war- 
ship, measures  must  be  taken  that  they 
do  not  again  take  part  in  the  operations 
of  the  war. 

Article  14 

The  shipwrecked,  wounded,  or  sick  of 
one  of  the  belligerents  who  fall  into  the 
power  of  the  other,  are  prisoners  of 
war.  The  captor  must  decide,  accord- 
ing to  circumstances,  whether  to  keep 
them,  send  them  to  a  port  of  his  own 
country,  to  a  neutral  port,  or  even  to 
an  enemy  port.  In  this  last  case, 
prisoners  thus  repatriated  cannot  serve 
again  while  the  war  lasts. 

Article  15 

The  shipwrecked,  wounded,  or  sick 
who  are  landed  at  a  neutral  port,  with 
the  consent  of  the  local  authorities, 
must,  unless  an  arrangement  is  made  to 
the  contrary  between  the  neutral  State 
and  the  belligerent  States,  be  guarded 
by  the  neutral  State  so  as  to  prevent 
them  again  taking  part  in  the  opera- 
tions of  the  war. 

The  expenses  of  tending  them  in  hos- 
pital and  interning  them  shall  be  borne 
by  the  State  to  which  the  shipwrecked, 
sick,  or  wounded  belong. 

Article  16  (new) 

After  every  engagement,  the  two  bel- 
ligerents, so  far  as  military  interests 
permit,  shall  take  steps  to  look  for  the 
shipwrecked,  sick,  and  wounded,  and 
to  protect  them,  as  well  as  the  dead, 
against  pillage  and  ill-treatment. 

They  shall  see  that  the  burial, 
whether  by  land  or  sea,  or  cremation  of 
the  dead  shall  be  preceded  by  a  careful 
examination  of  the  corpse. 
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Article  11 

The  rules  contained  in  the  above 
articles  are  binding  only  on  the  con- 
tracting Powers,  in  case  of  war  between 
two  or  more  of  them. 

The  said  rules  shall  cease  to  be  bind- 
ing from  the  time  when,  in  a  war  be- 
tween the  contracting  Powers,  one  of 
the  belligerents  is  joined  by  a  non-con- 
tracting Power. 


Article  17  (new) 

Each  belligerent  shall  send,  as  early 
as  possible,  to  the  authorities  of  their 
country,  navy,  or  army  the  military 
marks  or  documents  of  identity  found 
on  the  dead  and  the  description  of  the 
sick  and  wounded  picked  up  by  him. 

The  belligerents  shall  keep  each  other 
informed  as  to  internments  and  trans- 
fers as  well  as  to  the  admissions  into 
hospital  and  deaths  which  have  occurred 
among  the  sick  and  wounded  in  their 
hands.  They  shall  collect  all  the  ob- 
jects of  personal  use,  valuables,  letters, 
etc.,  which  are  found  in  the  captured 
ships,  or  which  have  been  left  by  the 
sick  or  wounded  who  died  in  hospital, 
in  order  to  have  them  forwarded  to  the 
persons  concerned  by  the  authorities  of 
their  own  country. 

Article  18 

The  rules  contained  in  the  above  ar- 
ticles are  binding  only  on  the  contract- 
ing Powers,  in  case  of  war  between  two 
or  more  of  them. 

The  said  rules  shall  cease  to  be  bind- 
ing from  the  time  when,  in  a  war  be- 
tween the  contracting  Powers,  one  of 
the  belligerents  is  joined  by  a  non-con- 
tracting Power. 

Article  19  (new) 

The  commanders  in  chief  of  the  bel- 
ligerent fleets  must  see  that  the  above 
articles  are  properly  carried  out ;  they 
will  have  also  to  see  to  cases  not  cov- 
ered thereby,  in  accordance  with  the 
instructions  of  their  respective  Gov- 
ernments and  in  conformity  with  the 
general  principles  of  the  present  Con- 
vention. 

Article  20  (new) 

The  signatory  Powers  shall  take  the 
necessary  measures  for  bringing  the 
provisions  of  the  present  Convention  to 
the  knowledge  of  their  naval  forces, 
and  especially  of  the  members  entitled 
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Article  12 

The  present  Convention  shall  be  rati- 
fied as  soon  as  possible. 

The  ratifications  shall  be  deposited  at 
The  Hague. 

On  the  receipt  of  each  ratification  a 
proces-verbal  shall  be  drawn  up,  a  copy 
of  which,  duly  certified,  shall  be  sent 
through  the  diplomatic  channel  to  all  the 
contracting  Powers. 

Article  13 

Non-signatory  Powers  which  have 
accepted  the  Geneva  Convention  of 
August  22,  1864,  may  adhere  to  the 
present  Convention. 

For  this  purpose  they  must  make 
their  adhesion  known  to  the  contracting 
Powers  by  means  of  a  written  notifica- 


thereunder  to  immunity,  and  for  mak- 
ing them  known  to  the  public. 

Article  21   (new) 

The  signatory  Powers  likewise  un- 
dertake to  enact  or  to  propose  to  their 
legislatures,  if  their  criminal  laws  are 
inadequate,  the  measures  necessary  for 
checking  in  time  of  war  individual  acts 
of  pillage  and  ill-treatment  in  respect  to 
the  sick  and  wounded  in  the  fleet,  as 
well  as  for  punishing,  as  an  unjustifiable 
adoption  of  naval  or  military  marks, 
the  unauthorized  use  of  the  distinctive 
marks  mentioned  in  Article  5  by  ves- 
sels not  protected  by  the  present  Con- 
vention. 

They  will  communicate  to  each  other, 
through  the  Netherland  Government, 
the  enactments  for  preventing  such  acts 
at  the  latest  within  five  years  of  the 
ratification  of  the  present  Convention. 

Article  22  (new) 

In  the  case  of  operations  of  war  be- 
tween the  land  and  sea  forces  of  bel- 
ligerents, the  provisions  of  the  present 
Convention  do  not  apply  except  between 
the  forces  actually  on  board  ship. 

Article  23 

The  present  Convention  shall  be  rati- 
fied as  soon  as  possible. 

The  ratifications  shall  be  deposited  at 
The  Hague. 

On  the  receipt  of  each  ratification  a 
proces-verbal  shall  be  drawn  up,  a  copy 
of  which,  duly  certified,  shall  be  sent 
through  the  diplomatic  channel  to  all 
the  contracting  Powers. 

Article  24 

Non-signatory  Powers  which  have 
accepted  the  Geneva  Convention  of  July 
6,  1906,  may  adhere  to  the  present  Con- 
vention. 

For  this  purpose  they  must  make 
their  adhesion  known  to  the  contracting 
Powers  by  means  of  a  written  notifica- 
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tion  addressed  to  the  Netherland  Gov- 
ernment, and  by  it  communicated  to  all 
the  other  contracting  Powers. 


[694]  Article  14 

In  the  event  of  one  of  the  high 
contracting  Parties  denouncing  the 
present  Convention,  such  denunciation 
shall  not  take  effect  until  a  year  after 
the  notification  made  in  writing  to 
the  Netherland  Government,  and  forth- 
with communicated  by  it  to  all  the  other 
contracting  Powers. 

This  denunciation  shall  have  effect 
only  in  regard  to  the  notifying  Power. 

In  faith  of  which  the  respective  pleni- 
potentiaries have  signed  the  present 
Convention  and  have  affixed  their  seals 
thereto. 

Done  at  The  Hague,  July  29,  1899, 
in  a  single  original,  which  shall  remain 
deposited  in  the  archives  of  the  Nether- 
land Government,  and  copies  of  which, 
duly  certified,  shall  be  sent  through  the 
diplomatic  channel  to  the  contracting 
Powers. 


tion  addressed  to  the  Netherland  Gov- 
ernment, and  by  it  communicated  to  all 
the  other  contracting  Powers. 

Article  25  (new) 

The  present  Convention,  duly  rati- 
fied, shall  replace  as  between  contract- 
ing States,  the  Convention  of  July  29, 
1899. 

The  Convention  of  1899  remains  in 
force  as  between  the  Powers  which 
signed  it  but  which  do  not  also  ratify 
the  present  Convention. 

Article  26 

In  the  event  of  one  of  the  high  con- 
tracting parties  denouncing  the  present 
Convention,  such  denunciation  shall  not 
take  effect  until  a  year  after  the  noti- 
fication made  in  writing  to  the  Nether- 
land Government,  and  forthwith  com- 
municated by  it  to  all  the  other  con- 
tracting Powers. 

This  denunciation  shall  have  effect 
only  in  regard  to  the  notifying  Power. 

In  faith  of  which  the  respective  pleni- 
potentiaries have  signed  the  present 
Convention  and  have  affixed  their  seals 
thereto. 

Done  at  The  Hague  ...  in  a  single 
original,  which  shall  remain  deposited 
in  the  archives  of  the  Netherland  Gov- 
ernment, and  copies  of  which,  duly 
certified,  shall  be  sent  through  the 
diplomatic  channel  to  the  contracting 
Powers. 
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RIGHTS  AND  DUTIES  OF  NEUTRAL  POWERS  IN  NAVAL  WAR 

Annex  44 

PROPOSAL  OF  THE  BRITISH  DELEGATION 
Project  «f  Convention 

Article  1 

A  neutral  State  is  bound  to  take  measures  to  preserve  its  neutrality  only 
after  it  has  received  from  one  of  the  belligerents  a  notification  of  the  commence- 
ment of  the  war. 

Article  2 

Every  belligerent  is  bound  to  respect  the  sovereign  rights  of  a  neutral  State 
and  to  abstain  in  neutral  territory  or  territorial  waters  from  any  act  which,  if  it 
were  committed  with  the  express  permission  of  the  neutral  Government,  would 
constitute  a  violation  of  neutrality. 

Article  3 
A  neutral  State  is  forbidden  to  sell,  either  directly  or  indirectly,  to  a  bel- 
ligerent Power  vessels  of  war,  arms,  supplies  or  any  other  war  material  belong- 
ing to  the  said  State. 

Article  4 
A  neutral  State  is  bound  to  do  its  utmost  to  prevent  a  belligerent  from 
committing  hostile  acts  within  its  territorial  waters. 

Article  5 
A  neutral  State  must  likewise  prevent  so  far  as  possible  any  acts  within  the 
limits  of  its  jurisdiction  toward  arming  or  equipping  a  war-ship  or  toward  the 
conversion  of  a  merchant  vessel  into  a  war-ship  by  one  of  the  belligerents. 

Article  6 
A  neutral  State  cannot  knowingly  permit  a  war-ship  lying  within  its  juris- 
diction to  take  on  board  officers,  men,  or  guns,  or  to  increase  in  any  degree  its 
strength  as  a  fighting  unit. 

Article  7 
The  neutral  State  is  bound  to  use  due  diligence  to  prevent  within  its  ter- 
ritorial waters  the  construction,  arming,  or  equipping,  whether  altogether 
[696]  or  in  part,  of  any  vessel  which  it  has  reasonable  ground  to  believe  is  in- 
tended to  serve  in  the  navy  of  a  belligerent  Power. 
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Article  8 
The  neutral  State  must  use  due  diligence  to  prevent  the  departure  from  its 
jurisdiction  of  any  vessel  flying  a  merchant  flag,  which  it  has  reasonable  cause 
to  believe  is  intended  to  serve  in  the  navy  of  a  belligerent  Power. 

Article  9 
A  neutral  State  must  prevent,  so  far  as  possible,  a  part  of  its  territory  or  of 
its  territorial  waters  from  being  used  as  a  base  of  operations  by  a  belligerent  fleet. 

Article  10 
A  neutral  territory  or  neutral  territorial  waters  shall  be  deemed  to  serve  as 
a  base  of  operations  to  a  belligerent  when,  for  example: 

(a)  There  has  been  installed  on  the  neutral  territory  or  on  board  a  ship  in 
the  neutral  waters  a  wireless  telegraph  station  or  any  other  apparatus  intended  to 
maintain  communication  with  the  war-ships  of  the  belligerent ; 

(b)  Belligerent  vessels  revictual  in  neutral  waters  by  means  of  auxiliary  ves- 
sels of  their  fleet. 

Article  11 
A  neutral  Power  must  give  notice  to  every  war  vessel  of  a  belligerent  Power 
— known  to  be  lying  in  its  harbors  or  territorial  waters  at  the  time  of  the  opening 
of  hostilities — that  it  is  to  leave  within  twenty-four  hours. 

Article  12 
A  neutral  Power  must  not  knowingly  permit  a  belligerent  ship  to  stay  in  its 
ports  or  territorial  waters  for  a  period  longer  than  twenty-four  hours  except  in 
the  cases  provided  for  in  articles  of  the  present  Convention. 

Article  13 
If  war  vessels  or  merchant  ships  of  the  two  belligerent  parties  are  in  the  same 
neutral  harbor  or  roadstead  at  the  same  time  the  neutral  Government  must  not 
permit  a  war  vessel  of  one  of  the  belligerents  to  leave  the  port  or  roadstead  until 
twenty-four  hours  have  elapsed  since  the  departure  of  a  war-ship  or  merchant 
ship  of  the  other  belligerent. 

Article  14 
If  for  any  reason  a  belligerent  war-ship  does  not  leave  the  harbor  or  waters 
of  a  neutral  Power  after  having  received  a  notice  that  it  must  depart,  it  shall  be 
interned  until  the  end  of  the  war  by  the  neutral  Power,  except  in  case  it  has  been 
detained  by  reason  of  stress  of  weather. 

Article  15 
When  a  war  vessel  of  a  belligerent  takes  refuge  in  neutral  waters  in  order 
to  escape  pursuit  by  the  enemy  it  is  incumbent  upon  the  Government  of  the 
neutral  State  to  intern  it  until  the  end  of  the  war. 

[697]  Article  16 

A  neutral  Power  must  not  knowingly  permit  a  war-ship  of  a  belligerent 
lying  within  its  jurisdiction  to  take  on  board  supplies,  food,  or  fuel  in  order  to 
go  to  meet  the  enemy  or  in  order  to  enter  upon  operations  of  war. 
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Article  17 

A  neutral  State  must  not  knowingly  permit  a  war-ship  of  a  belligerent  lying 
in  its  jurisdiction  to  take  on  board  supplies,  food  or  fuel  except  in  case  the  sup- 
plies, food  or  fuel  already  on  board  the  ship  would  not  be  sufficient  for  it  to 
reach  the  nearest  port  of  its  own  country ;  the  quantity  of  supplies,  food  or  fuel 
taken  on  board  the  ship  in  the  neutral  jurisdiction  must  not  in  any  case  exceed 
the  quantity  necessary  to  enable  it  to  reach  the  nearest  port  of  its  own  country. 

Article  18 

A  neutral  Power  must  not  knowingly  permit  a  war-ship  of  a  belligerent 
lying  in  its  jurisdiction  to  take  on  coal  if  the  ship  has  already  within  the  preced- 
ing three  months  taken  on  coal  in  the  waters  of  the  said  neutral  Power. 

Article  19 

A  neutral  State  must  not  knowingly  permit  a  war-ship  of  a  belligerent  to 
repair  within  its  jurisdiction  the  injuries  resulting  from  a  combat  with  the  enemy, 
nor  in  any  case  to  make  repairs  in  excess  of  what  will  be  necessary  for  navigating. 

Article  20 

Shipwrecked,  wounded  or  sick  sailors  disembarked  in  a  neutral  port  with 
the  consent  of  the  local  authorities  must — in  the  absence  of  a  contrary  arrange- 
ment between  the  neutral  State  and  the  belligerents — be  interned  by  the  neutral 
State  until  the  end  of  the  war. 

Article  21 

The  neutral  Power  shall  have  the  right  to  take  the  measures  that  it  may 
deem  necessary — such,  for  example,  as  the  removal  of  some  essential  parts  of 
the  machinery  or  the  armament  of  the  ship — to  render  the  ship  incapable  of  put- 
ting to  sea  during  the  existence  of  the  war. 

Article  22 

When  a  belligerent  ship  is  interned  by  a  neutral  Power  the  officers  and 
crew  shall  likewise  be  interned  unless  the  Government  of  the  other  belligerent 
party  consents  to  their  going  to  their  own  country. 

Article  23 

The  officers  and  crew  of  a  belligerent  ship  interned  by  a  neutral  Power  may 
be  lodged  on  land  or  on  a  ship,  and  may  likewise  be  subjected  to  the  restrictive 
measures  that  it  may  be  deemed  necessary  to  impose  upon  them. 

[698]  Article  24 

The  expense  incurred  by  the  neutral  Government  for  the  internment  of  the 
ship  and  the  support  or  repatriation  of  its  officers  and  crew  shall  be  reimbursed 
by  the  Government  of  the  country  to  which  the  interned  vessel  belongs. 

Article  25 

No  prize  court  can  be  instituted  upon  neutral  territory  or  upon  a  ship 
within  neutral  waters. 
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Article  26 

A  neutral  Power  cannot  knowingly  permit  a  belligerent  to  bring  a  prize  into 
its  jurisdiction  unless  the  prize  is  short  of  fuel  or  provisions  or  is  in  danger  by 
reason  of  unseaworthiness  or  stress  of  weather.  The  neutral  Power  shall  not 
knowingly  permit  a  prize  to  take  on  supplies,  fuel,  or  provisions,  or  to  make 
repairs  beyond  what  is  necessary  to  allow  it  to  reach  the  nearest  port  of  the 
belligerent  country ;  the  neutral  Power  must  notify  the  prize  that  it  is  to  depart 
as  soon  as  possible  after  having  effected  the  necessary  repairs. 

Article  27 

Every  belligerent  prize  brought  into  neutral  waters  to  escape  pursuit  by 
the  enemy  shall  be  released  with  its  officers  and  crew  by  the  neutral  Power,  but 
the  crew  put  on  board  the  prize  by  the  captor  shall  be  interned. 

Article  28 

When  a  prize  has  been  captured  in  territorial  waters  in  violation  of  neutrality, 
the  neutral  Power  shall,  if  the  prize  is  still  within  its  jurisdiction,  release  it,  as 
well  as  its  officers  and  crew,  and  intern  the  crew  put  on  board  by  the  captor;  if 
the  prize  has  left  the  neutral  jurisdiction,  the  neutral  Power  shall  address  a 
protest  to  the  belligerent  Government,  asking  that  the  prize  be  released  with  its 
officers  and  crew  and  the  belligerent  Government  shall  take  steps  to  that  end. 

Article  29 

When  a  prize  brought  into  neutral  waters  does  not  obey  the  order  to  depart 
communicated  to  it,  if  the  delay  is  not  occasioned  by  stress  of  weather,  the  neutral 
Power  shall  release  it  with  its  officers  and  crew  and  intern  the  crew  put  on  board 
by  the  captor. 

Article  30 

A  neutral  State  has  the  right  to  prohibit  in  whole  or  in  part,  if  it  deems  it 
necessary,  access  to  its  ports  or  territorial  waters  by  war-ships  or  prizes  or  even 
by  certain  ships  or  certain  classes  of  ships  of  a  belligerent  Power,  either  for  the 
entire  duration  of  the  war  or  for  a  fixed  period  of  time. 

[699]  Article  31 

A  neutral  State  is  not  bound  to  prevent  its  subjects  from  vio'ating  a  blockade 
established  by  a  belligerent  (or  from  preventing  the  exportation  from  its  territory 
of  contraband  articles)  but  it  must  not  lend  them  aid  and  assistance  for  that 
purpose. 

Article  32 

None  of  the  provisions  contained  in  the  preceding  articles  shall  be  interpreted 
&o  as  to  prohibit  the  mere  passage  through  neutral  waters  in  time  of  war  by  a 
war-ship  or  auxiliary  ship  of  a  belligerent. 
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Annex  45 

AMENDMENT  OF  THE  DANISH  DELEGATION  TO  THE  PROPOSAL 
OF  THE  BRITISH  DELEGATION  » 

First  Article 

Add  to  the  article :  "  but  if  it  mobilizes  its  military  forces  before  receiving 
this  notice,  in  order  to  prepare  in  good  time  for  the  defense  of  its  neutrality,  this 
fact  shall  not  be  considered  as  an  unfriendly  act  towards  either  of  the  parties  in 
conflict." 

Article  32 

Replace  the  words  "  so  as  to  prohibit  the  mere  passage  through  neutral 
waters  in  time  of  war  by  a  war-ship  or  auxiliary  ship  of  a  belligerent,-'  with  the 
words  "  so  as  to  prohibit  in  time  of  war  the  mere  passage  through  neutral  waters 
joining  two  open  seas  by  a  war-ship  or  auxiliary  ship  of  a  belligerent." 
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Annex  46 

PROPOSAL  OF  THE  JAPANESE  DELEGATION 

With  a  view  to  relieve  neutrals  of  onerous  and  useless  responsibility  and  at 
the  same  time  to  prevent  misunderstandings  resulting  from  differences  in  practice, 
the  delegation  of  Japan  has  the  honor  to  submit  to  the  consideration  of  the  Com- 
mission a  project  defining  the  status  of  belligerent  ships  in  neutral  waters. 

Article  1 

Belligerent  ships  are  forbidden  to  make  use  of  ports  and  neutral  waters 
either  as  places  for  observation,  or  for  rendezvous,  or  as  bases  of  military  opera- 
tions or  acts  of  any  kind  with  military  purposes. 

Article  2 

Belligerent  vessels  shall  neither  enter  nor  sojourn  in  neutral  ports  or  waters 
more  than  twenty-four  hours  except  in  the  following  cases: 

(a)  In  case  stress  of  weather  prevents  the  said  vessels  from  putting  to  sea, 
the  length  of  legal  stay  will  be  extended  until  the  weather  ceases  being  dan- 
gerous. 

(&)  An  interval  of  not  more  nor  less  than  twenty-four  hours  should  be 
maintained  between  the  departure  from  a  neutral  port  or  neutral  waters  of  a 
merchant  ship  or  a  war-ship  of  one  belligerent  and  the  departure  from  the  same 
neutral  port  or  waters  of  a  war-ship  of  the  other  belligerent.  It  is  for  the  neutral 
State  to  decide  which  of  the  hostile  vessels  shall  leave  first. 

1  Annex  44. 
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Article  3 

More  than  three  belligerent  vessels  belonging  to  the  same  State  or  its  allies 
cannot  anchor  at  one  time  in  the  same  neutral  port  or  waters. 

Article  4 

Belligerent  ships  cannot  in  neutral  ports  or  waters  increase  their  war  forces 
nor  make  repairs  other  than  those  indispensable  to  their  safety  in  sailing,  nor 
take  on  any  supplies  other  than  coal  and  provisions  sufficient,  added  to  what  is 
already  on  board,  to  enable  them  to  reach  under  an  economical  speed  the  nearest 
port  of  their  own  country  or  a  neutral  destination  still  nearer. 

Article  5 

Neither  belligerent  vessels  proceeding  to  the  theater  of  war  or  sailing  in  that 
direction  or  towards  the  zone  of  existing  hostilities,  nor  those  whose  destination 
is  doubtful  or  unknown  can  make  repairs  or  take  on  coal  or  supplies  in  neutral 
ports  or  waters. 

[701]  Article  6 

Belligerent  ships  staying  in  neutral  ports  or  waters  beyond  the  limit  of  time 
allowed  by  the  rules  above,  and  taking  on  other  supplies  than  those  allowed 
by  the  said  rules  or  violating  in  one  way  or  another  the  limitations  or  re- 
strictions imposed  by  the  said  rules,  shall  be  disarmed  and  interned  for  the 
rest  of  the  war  by  the  neutral  Powers  to  whom  such  ports  or  waters  belong. 

Article  7 

Neutral  States  should  take  all  necessary  measures  to  secure  the  application 
of  the  present  provisions. 


Annex  47 

PROPOSAL  OF  THE  SPANISH  DELEGATION 

Article  1 

War  vessels  shall  not  be  allowed  to  enter  or  sojourn  in  neutral  ports  or 
waters  and  use  them  as  bases  of  military  operations  whatever  be  the  nature  of 
such  operations. 

Article  2 

Entry  and  stay  in  neutral  ports  and  waters  are  forbidden  to  vessels  bringing 
prizes  except  in  the  case  of  putting  in  by  reason  of  force  majeure. 

Article  3 

Belligerent  vessels  cannot  stay  more  than  twenty-four  hours  in  neutral  ports 
or  waters  except  by  reason  of  damage,  stress  of  weather,  or  other  force  majeure. 
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Article  4 

In  the  cases  of  compulsory  putting  in  the  said  vessels  must  leave  the  neutral 
ports  or  waters  as  soon  as  their  damages  are  repaired  or  the  circumstances  of 
force  majeure,  which  caused  their  arrival  or  stay,  shall  have  ended. 

Article  5 

Belligerent  vessels  cannot,  during  their  stay  in  neutral  ports  or  waters,  take 
on  war  material  nor  any  supplies  of  a  kind  to  increase  their  military  force. 
They  may,  nevertheless,  provide  themselves  with  food  and  coal  necessary  to 
reach  the  nearest  port  of  their  own  country  or  a  neutral  port  that  is  still  nearer. 

A  belligerent  vessel  which  has  taken  on  supplies  in  a  neutral  port  cannot  do 
so  again  in  any  port  of  the  same  neutral  country  save  after  the  lapse  of  a  period 
of  three  months. 
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Annex  48 

PROPOSAL  OF  THE  RUSSIAN  DELEGATION 

Article  1 

The  conditions  of  stay  of  war-ships  of  belligerent  States  in  neutral  ports 
and  waters  should  be  regulated  in  the  first  place  on  the  basis  of  respect  for  the 
immutable  rights  of  sovereignty  of  neutral  States. 

Article  2 

Any  act  of  hostility  is  forbidden  war-ships  belonging  to  a  belligerent  State 
during  their  stay  in  neutral  ports  and  territorial  waters. 

Article  3 

It  is  likewise  forbidden  to  said  vessels  to  make  use  of  neutral  ports  and 
territorial  waters  as  bases  of  operations  of  war. 

Article  4 

It  belongs  to  the  neutral  State  to  fix  the  period  of  stay  to  be  accorded  to 
war-ships  of  belligerent  States  in  the  ports  and  territorial  waters  belonging  to 
that  neutral   State. 

Article  5 

The  stay  of  war-ships  of  belligerent  States  in  a  neutral  port  may  be  prolonged 
if  stress  of  weather,  lack  of  provisions,  or  damage  prevents  the  said  ships  from 
putting  to  sea. 

Article  6 

When  war-ships  and  merchant  ships  of  the  two  belligerent  parties  are 
simultaneously  in  a  neutral  port  there  shall  be  an  interval  of  twenty-four  hours 
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between  the  departure  of  ships  of  one  of  the  belligerents  and  the  subsequent 
departure  of  ships  of  the  other  belligerent. 

The  priority  of  request  made  by  the  ships  of  one  of  the  belligerent  States 
may  be  freely  utilized  by  the  other  ships  of  the  same  belligerent  that  happen  to  be 
in  the  same  port. 

Article  7 

It  is  forbidden  war-ships  of  belligerent  States  during  their  stay  in  neutral 
ports  and  territorial  waters  to  increase,  by  the  aid  of  resources  derived  from  the 
land,  their  war  material  or  to  reinforce  their  crew. 

Nevertheless,  the  vessels  above  mentioned  may  provide  themselves  with  food, 
provisions,  stores,  coal  and  means  of  repairing  necessary  to  the  subsistence  of 
their  crew  or  the  continuation  of  their  navigation. 

No  pilot  can  be  furnished  to  these  vessels  without  the  authorization  of  the 
neutral  Government. 


[703] 
Annex  49 


QUESTIONNAIRE : 


Questions  Involved  in  the  Propositions  made  by  the  Japanese,  Spanish, 
British  and  Russian  Delegations2 

GREAT  BRITAIN 

I.    Is  there  a  general  principle  con-         (2)  Every  belligerent  is  bound  to  re- 
tr oiling  the  whole  subject?  spect  the  sovereign  rights  of  a  neutral 

State  and  to  abstain  in  neutral  territory 

'This  questionnaire  is  the  work  of  a  committee -composed  of  the  president,  the  secre- 
tary, and  the  reporter  of  the  second  subcommission,  as  well  as  representatives  of  the  delega- 
tions that  made  the  proposals  (decision  taken  by  the  subcommission,  July  16). 

*  Annexes  46,  47,  44  and  48.  The  proposal  of  the  British  delegation  had  a  wider  scope, 
since  it  dealt  in  a  general  manner  with  the  rights  and  duties  of  neutral  States  in  naval  war. 
Moreover,  some  articles  of  that  proposal  could  not  be  included  in  the  questionnaire,  which 
was  confined  to  the  express  terms  of  the  program.  The  text  of  these  articles,  which  may  be 
made  use  of  in  relevant  matters,  follows : 

(1)  A  neutral  State  is  bound  to  take  measures  to  preserve  its  neutrality  only 
after  it  has  received  from  one  of  the  belligerents  a  notification  of  the  commencement  of 
the  war. 

(3)  A  neutral  State  is  forbidden  to  sell,  either  directly  or  indirectly,  to  a  bel- 
ligerent Power  vessels  of  war,  arms,  supplies  or  any  other  war  material  belonging  to 
the  said  State. 

(5)  A  neutral  State  must  likewise  prevent  so  far  as  possible  any  acts  within  the 
limits  of  its  jurisdiction  toward  arming  or  equipping  a  war-ship  or  toward  the  conver- 
sion of  a  merchant  vessel  into  a  war-ship  by  one  of  the  belligerents. 

(7)  The  neutral  State  is  bound  to  use  due  diligence  to  prevent  within  its  terri- 
torial waters  the  construction,  arming,  or  equipping,  whether  altogether  or  in  part,  of 
any  vessel  which  it  has  reasonable  ground  to  believe  is  intended  to  serve  in  the  navy 
of  a  belligerent  Power. 

(31)  A  neutral  State  is  not  bound  to  prevent  its  subjects  from  violating  a 
blockade  established  by  a  belligerent  (or  from  preventing  the  exportation  from  its 
territory  of  contraband  articles)  but  it  must  not  lend  them  aid  and  assistance  for  that 
purpose. 
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II.  What  are  the  rights  of  neutral 
States  as  regards  the  entrance  of  bel- 
ligerent ships  of  war  into  their  ports? 


[705]  III.  To  what  extent  should 
ships  of  war  be  prohibited  from 
using  neutral  ports  and  territorial 
waters? 

Place  of  observation. 

Rendezvous. 

Passage. 

Base  of  military  operations. 

Establishment  of  prize  courts. 

Military  objects  of  every  kind. 


or  territorial  water*  from  any  act 
which,  if  it  were  committed  with  the 
express  permission  of  the  neutral  Gov- 
ernment, would  constitute  a  violation 
of  neutrality. 

JAPAN 

Preamble.  With  a  view  to  relieve 
neutrals  of  onerous  and  useless  respon- 
sibility and  at  the  same  time  to  prevent 
misunderstandings  resulting  from  dif- 
ferences in  practice,  the  delegation  of 
Japan  has  the  honor  to  submit  to  the 
consideration  of  the  Commission  a  pro- 
ject defining  the  status  of  belligerent 
ships  in  neutral  waters. 

RUSSIA 

(1)  The  conditions  of  stay  of  war- 
ships of  belligerent  States  in  neutral 
ports  and  waters  should  be  regulated  in 
the  first  place  on  the  basis  of  respect 
for  the  immutable  rights  of  sovereignty 
of  neutral  States. 

GREAT  BRITAIN 

(30)  A  neutral  State  has  the  right 
to  prohibit  in  whole  or  in  part,  if  it 
deems  it  necessary,  access  to  its  ports 
or  territorial  waters  by  war-ships  or 
prizes  or  even  by  certain  ships  or  cer- 
tain classes  of  ships  of  a  belligerent 
Power,  either  for  the  entire  duration 
of  the  war  or  for  a  fixed  period  of  time. 

SPAIN 

Article  1.  War  vessels  shall  not  be 
allowed  to  enter  or  sojourn  in  neutral 
ports  or  waters  and  use  them  as  bases 
of  military  operations  whatever  be  the 
nature  of  such  operations. 

GREAT  BRITAIN 

(2)  Every  belligerent  is  bound  to  re- 
spect the  sovereign  rights  of  a  neutral 
State  and  to  abstain  in  neutral  terri- 
tory or  territorial  waters  from  any  act 
which,  if  it  were  committed  with  the 
express  permission  of  the  neutral  Gov- 
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ernment,  would  constitute  a  violation  of 
neutrality. 

(6)  A  neutral  State  cannot  know- 
ingly permit  a  war-ship  lying  within  its 
jurisdiction  to  take  on  board  officers, 
men,  or  guns,  or  to  increase  in  any 
degree  its  strength  as  a  fighting  unit. 

(8)  The  neutral  State  must  use  due 
diligence  to  prevent  the  departure  from 
its  jurisdiction  of  any  vessel  flying  a 
merchant  flag,  which  it  has  reasonable 
cause  to  believe  is  intended  to  serve  in 
the  navy  of  a  belligerent  Power.      .   . 

(9)  A  neutral  State  must  prevent,  so 
far  as  possible,  a  part  of  its  territory 
or  of  its  territorial  waters  from  being 
used  as  a  base  of  operations  by  a  bel- 
ligerent fleet. 

(10)  A  neutral  territory  or  neutral 
territorial  waters  shall  be  deemed  to 
serve  as  a  base  of  operations  to  a  bel- 
ligerent when,  for  example : 

(a)  There  has  been  installed  on  the 
neutral  territory  or  on  board  a  ship  in 
the  neutral  waters  a  wireless  telegraph 
station  or  any  other  apparatus  intended 
to  maintain  communication  with  the 
war-ships  of  the  belligerent; 

(b)  Belligerent  vessels  revictual  in 
neutral  waters  by  means  of  auxiliary 
vessels  of  their  fleet. 

(25)  No  prize  court  can  be  instituted 
upon  neutral  territory  or  upon  a  ship 
within  neutral  waters. 

(32)  None  of  the  provisions  con- 
tained in  the  preceding  articles  shall  be 
interpreted  so  as  to  prohibit  the  mere 
passage  through  neutral  waters  in  time 
of  war  by  a  war-ship  or  auxiliary  ship 
of  a  belligerent. 

f706]  JAPAN 

(1)  Belligerent  ships  are  forbidden 
to  make  use  of  ports  and  neutral  waters 
either  as  places  for  observation,  or  for 
rendezvous,  or  as  bases  of  military 
operations  or  acts  of  any  kind  with  mili- 
tary purposes. 
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IV.  //  a  prize  is  taken  in  neutral 
waters,  what  are  the  rights  and  duties 
of  the  neutral  State  if  the  prize  is  still 
within  its  jurisdiction,  or  if  it  has  left 
it? 


V.  Should  the  period  of  stay  of  bel- 
ligerent ships  of  war  in  neutral  ports 
and  waters  be  limited? 
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RUSSIA 

(2)  Any  act  of  hostility  is  forbidden 
war-ships  belonging  to  a  belligerent 
State  during  their  stay  in  neutral  ports 
and  territorial  waters. 

(3)  It  is  likewise  forbidden  to  said 
vessels  to  make  use  of  neutral  ports 
and  territorial  waters  as  bases  of  oper- 
ations of  war. 

GREAT  BRITAIN 

(28)  When  a  prize  has  been  cap- 
tured in  territorial  waters  in  violation 
of  neutrality,  the  neutral  Power  shall, 
if  the  prize  is  still  within  its  jurisdic- 
tion, release  it,  as  well  as  its  officers 
and  crew,  and  intern  the  crew  put  on 
board  by  the  captor;  if  the  prize  has 
left  the  neutral  jurisdiction,  the  neutral 
Power  shall  address  a  protest  to  the 
belligerent  Government,  asking  that  the 
prize  be  released  with  its  officers  and 
crew  and  the  belligerent  Government 
shall  take  steps  to  that  end. 

SPAIN 

Article  3.  Belligerent  vessels  can- 
not stay  more  than  twenty-four  hours 
in  neutral  ports  or  waters  except  by 
reason  of  damage,  stress  of  weather,  or 
other  force  majeure. 

GREAT  BRITAIN 

(11)  A  neutral  Power  must  give  no- 
tice to  every  war  vessel  of  a  belligerent 
Power — known  to  be  lying  in  its  har- 
bors or  territorial  waters  at  the  time  of 
the  opening  of  hostilities — that  it  is  to 
leave  within  twenty-four  hours. 

(12)  A  neutral  Power  must  not 
knowingly  permit  a  belligerent  ship  to 
stay  in  its  ports  or  territorial  waters  for 
a  period  longer  than  twenty-four  hours 
except  in  the  cases  provided  for  in 
articles  of  the  present  Convention. 

JAPAN 

(2)  Belligerent  vessels  shall  neither 
enter  nor  soiourn  in  neutral  ports  or 
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VI.  //  the  principle  of  a  limitation 
is  admitted,  what  exceptions  should  be 
made? 

Stress  of  weather. 

Repairs. 
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waters   more  than  twenty-four   hours 
except  in  the  following  cases : 

(a)  In  case  stress  of  weather  pre- 
vents the  said  vessels  from  putting  to 
sea,  the  length  of  legal  stay  will  be  ex- 
tended until  the  weather  ceases  being 
dangerous. 

(b)  An  interval  of  not  more  nor  less 
than  twenty-four  hours  should  be  main- 
tained between  the  departure  from  a 
neutral  port  or  neutral  waters  of  a  mer- 
chant ship  or  a  war-ship  of  one  bel- 
ligerent and  the  departure  from  the 
same  neutral  port  or  waters  of  a  war- 
ship of  the  other  belligerent.  It  is  for 
the  neutral  State  to  decide  which  of  the 
hostile  vessels  shall  leave  first. 

RUSSIA 

(4)  It  belongs  to  the  neutral  State 
to  fix  the  period  of  stay  to  be  accorded 
to  war-ships  of  belligerent  States  in  the 
ports  and  territorial  waters  belonging  to 
that  neutral  State. 

SPAIN 

Article  3.  Belligerent  vessels  can- 
not stay  more  than  twenty-four  hours 
in  neutral  ports  or  waters  except  by 
reason  of  damage,  stress  of  weather,  or 
other  force  majeure. 

Article  4.  In  the  cases  of  compul- 
sory putting  in  the  said  vessels  must 
leave  the  neutral  ports  or  waters  as  soon 
as  their  damages  are  repaired  or  the 
circumstances  of  force  majeure,  which 
caused  their  arrival  or  stay,  shall  have 
ended. 

JAPAN 

(2  o)  In  case  stress  of  weather  pre- 
vents the  said  vessels  from  putting  to 
sea,  the  length  of  legal  stay  will  be  ex- 
tended until  the  weather  ceases  being 
dangerous. 

RUSSIA 

(5)  The  stay  of  war-ships  of  bel- 
ligerent States  in  a  neutral  port  may 
be  prolonged  if  stress  of  weather,  lack 
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VII.  What  is  the  position  of  a 
belligerent  war -ship  which  has  taken 
refuge  in  a  neutral  port  to  escape  pur- 
suit by  the  enemy? 


VIII.  What  rule  should  be  applied 
in  case  ships  of  both  belligerents  are 
in  a  neutral  port  simultaneously? 

How  should  the  order  of  departure 
be  fixed? 


of  provisions,  or  damage  prevents  the 
said  ships  from  putting  to  sea. 

GREAT  BRITAIN 

(15)  When  a  war  vessel  of  a  bel- 
ligerent takes  refuge  in  neutral  waters 
in  order  to  escape  pursuit  by  the 
enemy  it  is  incumbent  upon  the  Gov- 
ernment of  the  neutral  State  to  intern 
it  until  the  end  of  the  war. 

GREAT  BRITAIN 

(13)  If  war  vessels  or  merchant 
ships  of  the  two  belligerent  parties 
are  in  the  same  neutral  harbor  or  road- 
stead at  the  same  time,  the  neutral 
Government  must  not  permit  a  war 
vessel  of  one  of  the  belligerents  to 
leave  the  port  or  roadstead  until 
twenty-four  hours  have  elapsed  since 
the  departure  of  a  war-ship  or  mer- 
chant ship  of  the  other  belligerent. 

JAPAN 

(2  b)  An  interval  of  not  more  nor 
less  than  twenty-four  hours  should  be 
maintained  between  the  departure  from 
a  neutral  port  or  neutral  waters  of  a 
merchant  ship  or  a  war-ship  of  one 
belligerent  and  the  departure  from  the 
same  neutral  port  or  waters  of  a  war- 
ship of  the  other  belligerent.  It  is 
for  the  neutral  State  to  decide  which 
of  the  hostile  vessels  shall  leave  first. 

RUSSIA 

(6)  When  war-ships  and  merchant 
ships  of  the  two  belligerent  parties  are 
simultaneously  in  a  neutral  port  there 
shall  be  an  interval  of  twenty-four 
hours  between  the  departure  of  ships 
of  one  of  the  belligerents  and  the  sub- 
sequent departure  of  ships  of  the  other 
belligerent. 

The  priority  of  request  made  by  the 
ships  of  one  of  the  belligerent  States 
may  be  freely  utilized  by  the  other 
ships  of  the  same  belligerent  that  hap- 
pen to  be  in  the  same  port. 
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IX.  Is  it  necessary  to  distinguish 
between  single  ships  and  groups  of 
ships  ? 


X.    Is  any  special  rule  required  for 
ships  accompanied  bv  prises? 


XI.    Can  belligerent  war-ships  effect 
repairs  in  a  neutral  port? 


JAPAN 

(3)  More  than  three  belligerent  ves- 
sels belonging  to  the  same  State  or  its 
allies  cannot  anchor  at  one  time  in  the 
same  neutral  port  or  waters. 

SPAIN 

Article  2.  Entry  and  stay  in  neu- 
tral ports  and  waters  are  forbidden  to 
vessels  bringing  prizes  except  in  the 
case  of  putting  in  by  reason  of  force 
majeure. 

GREAT  BRITAIN 

(26)  A  neutral  Power  cannot  know- 
ingly permit  a  belligerent  to  bring  a 
prize  into  its  jurisdiction  unless  the 
prize  is  short  of  fuel  or  provisions  or 
is  in  danger  by  reason  of  unseaworthi- 
ness or  stress  of  weather.  The  neutral 
Power  shall  not  knowingly  permit  a 
prize  to  take  on  supplies,  fuel,  or  pro- 
visions, or  to  make  repairs  beyond  what 
is  necessary  to  allow  it  to  reach  the 
nearest  port  of  the  belligerent  country; 
the  neutral  Power  must  notify  the  prize 
that  it  is  to  depart  as  soon  as  possible 
after  having  effected  the  necessary  re- 
pairs. 

(27)  Every  belligerent  prize  brought 
into  neutral  waters  to  escape  pursuit 
by  the  enemy  shall  be  released  with  its 
officers  and  crew  by  the  neutral  Power, 
but  the  crew  put  on  board  the  prize 
by  the  captor  shall  be  interned. 

(29)  When  a  prize  brought  into  neu- 
tral waters  does  not  obey  the  order  to 
depart  communicated  to  it,  if  the  delay 
is  not  occasioned  by  stress  of  weather, 
the  neutral  Power  shall  release  it  with 
its  officers  and  crew  and  intern  the 
crew  put  on  board  by  the  captor. 

GREAT  BRITAIN 

(19)  A  neutral  State  must  not  know- 
ingly permit  a  war-ship  of  a  belligerent 
to  repair  within  its  jurisdiction  the  in- 
juries resulting  from  a  combat  with  the 
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enemy,  nor  in  any  case  to  make  repairs 
in  excess  of  what  will  be  necessary  for 
navigating. 

[710]  JAPAN 

(4)  Belligerent  ships  cannot  in  neu- 
tral ports  or  waters  increase  their  war 
forces  nor  make  repairs  other  than 
those  indispensable  to  their  safety  in 
sailing,  nor  take  on  any  supplies  other 
than  coal  and  provisions  sufficient, 
added  to  what  is  already  on  board,  to 
enable  them  to  reach  under  an  eco- 
nomical speed  the  nearest  port  of  their 
own  country  or  a  neutral  destination 
still  nearer. 

SPAIN 

XII.     What    amount    of   provisions         Article  5.     Belligerent  vessels  can- 
and  coal  may  they  take  on  board?  not,  during  their  stay  in  neutral  ports 

or  waters,  take  on  war  material  nor 
"any  supplies  of  a  kind  to  increase  their 
military  force.  They  may,  neverthe- 
less, provide  themselves  with  food  and 
coal  necessary  to  reach  the  nearest 
port  of  their  own  country  or  a  neutral 
port  that  is  still  nearer. 

GREAT  BRITAIN 

(17)  A  neutral  State  must  not  know- 
ingly permit  a  war-ship  of  a  belligerent 
lying  in  its  jurisdiction  to  take  on 
board  supplies,  food  or  fuel  except  in 
case  the  supplies,  food  or  fuel  already 
on  board  the  ship  would  not  be  suf- 
ficient for  it  to  reach  the  nearest  port 
of  its  own  country;  the  quantity  of 
supplies,  food  or  fuel  taken  on  board 
the  ship  in  the  neutral  jurisdiction 
must  not  in  any  case  exceed  the  quan- 
tity necessary  to  enable  it  to  reach  the 
nearest  port  of  its  own  country. 

JAPAN 

(4)  Belligerent  ships  cannot  in  neu- 
tral ports  or  waters  increase  their  war 
forces  nor  make  repairs  other  than 
those  indispensable  to  their  safety  in 
sailing,  nor  take  on  any  supplies  other 
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XIII.  Should  a  second  supply  be 
allowed  in  the  same  neutral  country 
except  after  the  lapse  of  some  definite 
period  of  time? 


XIV.  Should  special  provision  be 
made  for  war-ships  proceeding  to  the 
seat  of  war  or  being  in  proximity  to 
the  zone  of  hostilities? 


than  coal  and  provisions  sufficient, 
added  to  what  is  already  on  board,  to 
enable  them  to  reach  under  an  eco- 
nomical speed  the  nearest  port  of  their 
own  country  or  a  neutral  destination 
still  nearer. 

RUSSIA 

(7)  It  is  forbidden  war-ships  of 
belligerent  States  during  their  stay  in 
neutral  ports  and  territorial  waters  to 
increase  their  war  material,  by  the  aid 
of  resources  derived  from  the  land,  or 
to  reinforce  their  crew. 

Nevertheless,  the  vessels  above  men- 
tioned may  provide  themselves  with 
food,  provisions,  stores,  coal  and  means 
of  repairing  necessary  to  the  sub- 
sistence of  their  crew  or  the  continua- 
tion of  their  navigation. 

No  pilot  can  be  furnished  to  these 
vessels  without  the  authorization  of 
the  neutral  Government. 

SPAIN 

Article  5,  paragraph  2.  A  bellig- 
erent vessel  which  has  taken  on  sup- 
plies in  a  neutral  port  cannot  do  so 
again  in  any  port  of  the  same  neutral 
country  save  after  the  lapse  of  a  period 
of  three  months. 


GREAT  BRITAIN 
(18)  A    neutral    Power    must 


not 


knowingly  permit  a  war-ship  of  a  bel- 
ligerent Ivine  in  its  jurisdiction  to  take 
on  coal  if  the  ship  has  already  within 
the  preceding  three  months  taken  on 
coal  in  the  waters  of  the  said  neutral 
Power. 

GREAT  BRITAIN 

(16)  A  neutral  Power  must  not 
knowingly  permit  a  war-ship  of  a  bel- 
ligerent lying  within  its  jurisdiction  to 
take  on  board  supplies,  food,  or  fuel  in 
order  to  go  to  meet  the  enemy  or  in 
order  to  enter  upon  operations  of  war. 
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JAPAN 

(5)  Neither  belligerent  vessels  pro- 
ceeding to  the  theater  of  war  or  sailing 
in  that  direction  or  towards  the  zone 
of  existing  hostilities,  nor  those  whose 
destination  is  doubtful  or  unknown  can 
make  repairs  or  take  on  coal  or  sup- 
plies in  neutral  ports  or  waters. 

[712]  GREAT  BRITAIN 

XV.  How  should  belligerent  war-  (14)  If  for  any  reason  a  belligerent 
ships  be  dealt  with  for  not  conforming  war-ship  does  not  leave  the  harbor  or 
to  the  rules  as  to  the  duration  and  con-  waters  of  a  neutral  Power  after  hav- 
ditions  of  their  stay  in  neutral  ports  ing  received  a  notice  that  it  must  de- 
and  waters?  part,  it  shall  be  interned  until  the  end 

of  the  war  by  the  neutral  Power,  except 
in  case  it  has  been  detained  by  reason 
of  stress  of  weather. 

(21)  The  neutral  Power  shall  have 
the  right  to  take  the  measures  that  it 
may  deem  necessary — such,  for  exam- 
ple, as  the  removal  of  some  essential 
parts  of  the  machinery  or  the  armament 
of  the  ship — to  render  the  ship  inca- 
pable of  putting  to  sea  during  the  exist- 
ence of  the  war. 

(22)  When  a  belligerent  ship  is  in- 
terned by  a  neutral  Power  the  officers 
and  crew  shall  likewise  be  interned  un- 
less the  Government  of  the  other  bel- 
ligerent party  consents  to  their  going 
to  their  own  country. 

(23)  The  officers  and  crew  of  a  bel- 
ligerent ship  interned  by  a  neutral 
Power  may  be  lodged  on  land  or  on  a 
ship,  and  may  likewise  be  subjected  to 
the  restrictive  measures  that  it  may  be 
deemed  necessary  to  impose  upon  them. 

(24)  The  expense  incurred  by  the 
neutral  Government  for  the  internment 
of  the  ship  and  the  support  or  repatria- 
tion of  its  officers  and  crew  shall  be 
reimbursed  by  the  Government  of  the 
country  to  which  the  interned  vessel 
belongs. 

(29)  When  a  prize  brought  into 
neutral  waters  does  not  obey  the  order 
to  depart  communicated  to  it,  if  the 
delay  is  not  occasioned  by   stress   of 
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XVI.  What  is  the  duty  of  neutral 
States  to  ensure  respect  for  the  rules 
adopted? 


weather,  the  neutral  Power  shall  re- 
lease it  with  its  officers  and  crew  and 
intern  the  crew  put  on  board  by  the 
captor. 

JAPAN 

(6)  Belligerent  ships  staying  in  neu- 
tral ports  or  waters  beyond  the  limit 
of  time  allowed  by  the  rules  above,  and 
taking  on  other  supplies  than  those  al- 
lowed by  the  said  rules  or  violating  in 
one  way  or  another  the  limitations  or 
restrictions  imposed  by  the  said  rules, 
shall  be  disarmed  and  interned  for  the 
rest  of  the  war  by  the  neutral  Powers 
to  whom  such  ports  or  waters  belong. 

GREAT  BRITAIN 

(4)  A  neutral  State  is  bound  to  do 
its  utmost  to  prevent  a  belligerent  from 
committing  hostile  acts  within  its  ter- 
ritorial waters. 

JAPAN 

(7)  Neutral  States  should  take  all 
necessary  measures  to  secure  the  ap- 
plication of  the  present  provisions. 


Annex  50 

AMENDMENTS  OE  THE  PORTUGUESE  DELEGATION  TO  THE 
PROPOSALS  OF  THE  JAPANESE,  SPANISH,  BRITISH,  AND 
RUSSIAN  DELEGATIONS1 

In  Article  30  of  the  British  proposal  replace  the  words  "  of  a  belligerent 
Power  "  with  "  of  the  belligerent  Powers."  2 

Add  at  the  end  of  Article  2  of  the  Japanese  proposal  the  following  words: 
"  With  the  view  to  prevent,  so  far  as  possible,  a  meeting  or  combat  between  these 
vessels." 

In  Article  15  of  the  British  draft,  after  the  words  "of  a  belligerent,"  add 
"  in  the  course  of  an  engagement." 

The  delegation  thinks  that  Article  4  of  the  Tapanese  proposal  is  responsive  to 
the  questions  put  in  Nos.  II  (last  part),  VI,  XI  and  XII  of  the  Questionnaire. 

1  See  annex  49. 

'  [This  change  was  made  in  the  third  meeting,  July  27,  of  the  second  suboommission 
of  the  Third  Commission  on  motion  of  Sir  Ernest  Satow.    Ante,  p.  591  [587].] 
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It  will  be  sufficient  to  add  to  the  words  "  war  forces  "  these :  "  nor  take  on  officers 
or  men,"  and  replace  the  words  "  other  than  "  (third  line)  with  the  following 
words:  "of  damages  resulting  from  a  combat  with  the  enemy  or  any  others 
except." 

Replace  Article  4  of  the  British  proposal  and  7  of  the  Japanese  proposal 
with  the  following  article  substantially : 

In  general  the  neutral  State  should  prevent  by  all  the  means  in  its  power 
the  belligerents  from  committing  in  its  territorial  waters  acts  which  may 
constitute  war  assistance  for  the  combating  forces. 


Annex  51 

AMENDMENT  OF  THE  DELEGATION  OF  NORWAY  TO  THE 

QUESTIONNAIRE 1 

Add  a  new  question,  thus  worded : 

XVII.   Is  it  necessary  to  apply  the  same  rule  to  territorial  waters  as  to  neu- 
tral ports? 
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Annex  52 

PROPOSITION  OF  THE  DELEGATION  OF  BRAZIL 
Insert  in  the  Draft  Convention 2  the  following  article : 

War-ships  in  course  of  construction  in  the  shipyards  of  a  neutral  coun- 
try may  be  delivered  with  all  their  armament  to  the  officers  and  crews 
appointed  to  receive  them,  when  they  have  been  ordered  more  than  six 
months  before  the  declaration  of  war. 


Annex  53 

ARTICLES  PRESENTED  TO  THE  COMMITTEE  OF  EXAMINATION  » 

Duration  of  stay  in  case  of  voluntary  sojourn 

Article  (11) 
In  the  absence  of  special  provisions  to  the  contrary  in  the  law  of  a  neutral 
State,  belligerent  ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or 
territorial  waters  of  the  said  State  for  a  period  of  more  than  twenty-four  hours 
except  in  the  cases  covered  in  the  articles  of  the  present  Convention. 

1  Annex  49. 

*  Annex  55. 

*  See  the  Draft  Convention,  ibid. 
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Notice  to  leave 
Article  (12) 

If  it  is  within  the  knowledge  of  a  neutral  Power  that  at  the  moment  of  the 
outbreak  of  hostilities  a  belligerent  war-ship  is  in  one  of  its  ports  or  in  its  ter- 
ritorial waters,  this  Power  must  notify  the  said  ship  to  depart  within  twenty- 
four  hours,  or  within  the  time  prescribed  by  local  regulations. 

Interval  between  departures 
Article  (15) 

When  war-ships  or  merchant  ships  belonging  to  both  belligerents  are  present 
together  in  a  neutral  port  or  roadstead,  an  interval  of  at  least  twenty-four  hours 
must  elapse  between  the  departure  of  any  one  of  the  ships  belonging  to  one  of 
the  belligerents  and  the  departure  of  one  of  the  ships  belonging  to  the  other 
belligerent. 

This  interval  may  be  increased  according  to  circumstances  by  the  maritime 
authority  of  the  place  with  a  view  to  prevent,  so  far  as  possible,  a  meeting  or 
combat  between  these  vessels. 

It  is  for  the  neutral  State  to  decide  which  of  the  hostile  vessels  shall  leave 
first,  taking  into  account  priority  of  request  and  the  date  of  arrival. 

'[715] 

Notice  to  be  given  to  the  belligerent  ship  before  its  entrance  into  the  port 

Article  (15) 

If  a  belligerent  ship  wishes  to  enter  a  neutral  port  or  roadstead  where  a 
war-ship  of  the  other  belligerent  State  is  already  present,  the  local  authorities 
should  warn  it  of  the  presence  of  the  hostile  ship. 

Extension  of  the  legal  stay 
Article  (13) 

No  belligerent  war-ship  may  prolong  its  legal  stay  in  the  ports  and  road- 
steads or  in  the  territorial  waters  of  a  neutral  State  except  in  case  of  enforced 
sojourn  on  account  of  bad  weather,  damage,  or  lack  of  provisions  necessary  for 
its  security  at  sea. 

The  said  ship  must  quit  the  port,  roadstead,  or  waters  as  soon  as  the  cause 
of  its  arrival  or  its  stay  shall  have  ceased. 

Repair  of  damage 
Article  (16) 

In  neutral  ports,  roadsteads,  and  territorial  waters  belligerent  ships  may  only 
carry  out  such  repairs  as  are  absolutely  necessary  to  render  them  seaworthy. 

They  may  not,  under  pretext  of  repairs,  perform  work  calculated  to  add  in 
any  manner  whatever  to  their  fighting  force. 
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Annex  54 

ARTICLES  PRESENTED  TO  THE  COMMITTEE  OF  EXAMINATION 1 

Acts  of  hostility 

Article  (1) 
Any  act  of  hostility,  including  capture  and  the  exercise  of  the  right  of 
search,  committed  by  belligerent  war-ships  in  the  territorial  waters  of  a  neutral 
State,  constitutes  a  violation  of  neutrality  and  is  strictly  forbidden. 

Prises  captured  in  neutral  territorial  waters 

Article  (2) 

When  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral  State, 
this  State  must  take  the  necessary  measures,  if  the  prize  is  still  within  its  juris- 
diction, to  release  the  prize  with  its  officers  and  crew,  and  to  intern  the  prize 
crew.  If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  State,  the  latter  will 
address  the  belligerent  Government,  which  must  liberate  the  prize  with  its  officers 
and  crew. 

[716]  Prize  courts  in  neutral  territory 

Article  (3) 
A  prize  court  cannot  be  set  up  on  neutral  territory  or  on  a  vessel  in  neutral 
waters. 

Refusal  of  a  prize  to  depart 

Article  (20) 
When  a  prize  brought  into  a  neutral  port  does  not  obey  the  order  to  depart, 
which  is  addressed  to  it  and  if  the  delay  is  not  caused  by  stress  of  weather,  the 
neutral  Power  must  release  it  with  its  officers  and  crew  and  intern  the  prize 
crew. 

Supply  of  war  materials  by  a  neutral  State 

Article  5 
The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  State  to  a 
belligerent  Power,  of  war-ships,  ammunition  or  war  material  of  any  kind  what- 
ever is  forbidden. 

Responsibility  of  the  neutral  State  for  the  conduct  of  its  subjects 

Article  (6) 
A  neutral  State  is  not  bound  to  prevent  the  export  of  arms  or  munitions  to 
a  belligerent  destination. 

Access  of  belligerent  war-ships  to  neutral  ports,  roadsteads  and  waters 

Article  (8) 
A  neutral  State  may  permit  under  determined  conditions  and  even  forbid, 
if  it  deems  it  necessary,  belligerent  war-ships  or  prizes  to  enter  its  ports  or  cer- 
tain of  its  ports. 

1  See  the  Draft  Convention,  annex  55. 
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The  conditions,  restrictions  or  prohibitions  must  be  applied  impartially  to 
the  two  belligerents. 

A  neutral  State  may  forbid  any  belligerent  ship  which  has  failed  to  conform 
to  the  orders  and  regulations  made  by  it,  or  which  has  violated  neutrality,  to 
enter  its  ports. 


Annex  55 

FIRST  DRAFT  OF  CONVENTION1 

(After  the  heading) 

With  a  view  to  preventing  the  misunderstandings  resulting  from  the  uncer- 
tainty and  instability  of  laws  as  well  as  from  the  application  of  divergent  prac- 
tices and  usages,  and  in  order  to  relieve  neutral  Powers  from  heavy  and  insup- 
portable responsibilities ; 

Seeing  that,  even  if  it  is  impossible  at  present  to  concert  measures  appli- 
[717]  cable  to  all  circumstances  which  may  in  practice  occur,  it  is  nevertheless 
undeniably  advantageous  to  frame  rules  of  general  application  tending  to 
give  the  respective  national  legislations  the  necessary  stability,  especially  dur- 
ing the  period  of  hostilities,  to  meet  the  case  where  war  has  unfortunately  broken 
out  between  some  of  the  signatory  Powers,  and  further  that  it  could  not  enter 
into  the  contemplation  of  the  Powers  that  the  cases  not  provided  for  in  this 
Convention  should,  for  the  want  of  a  written  stipulation,  be  left  to  the  arbitrary 
determination  of  those  who  direct  military  or  naval  forces; 

The  high  contracting  Parties  express  the  desire  that  in  the  exercise  of  their 
legislative  independence  reciprocally  and  formally  recognized,  the  Powers  will 
establish  by  national  law  the  public  rules  of  neutrality  that  they  shall  have 
declared. 

They  recognize  that  the  impartial  application  of  this  law  to  all  the  bellig- 
erent parties  is  the  very  principle  of  neutrality  and  that  from  this  principle  falls 
the  reciprocal  inhibition  of  changing  or  modifying  their  legislation  on  this  sub- 
ject while  war  exists  between  two  or  more  of  them,  except  in  the  case  where 
experience  might  demonstrate  the  necessity  of  adopting  measures  more  rigorous 
in  order  to  safeguard  the  rights  of  neutrals. 

They  declare  that  belligerents  are  bound  to  respect  the  sovereign  rights  of 
neutral  States  and  to  refrain,  within  the  territory  or  waters  of  neutrals,  from 
every  act  which,  if  it  were  accomplished  with  the  express  permission  of  the 
neutral  Government,  would  constitute  a  violation  of  neutrality. 

To  this  end  the  high  contracting  Parties  have  agreed  to  observe  the  follow- 
ing common  rules,  to  wit: 

Article  1 
Any  act  of  hostility,  including  capture  and  the  exercise  of  the  right  of 
search,  committed  by  belligerent  war-ships  in  the  territorial  waters  of  a  neutral 
State,  constitutes  a  violation  of  neutrality  and  is  strictly  forbidden. 

Article  2 
When  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral  State, 
this  State  must  take  the  necessary  measures,  if  the  prize  is  still  within  its  juris- 

1  See  Annexes  63  and  65. 
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diction,  to  release  the  prize  with  its  officers  and  crew,  and  to  intern  the  prize 
crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  State,  the  latter  will 
address  the  belligerent  Government,  which  must  liberate  the  prize  with  its 
officers  and  crew. 

Article  3 

A  prize  court  cannot  be  set  up  on  neutral  territory  or  on  a  vessel  in  neutral 
waters. 

Article  4 

Belligerents  are  forbidden  to  use  neutral  ports  and  waters  as  a  base  of  naval 
operations  against  their  adversaries,  and  in  particular  to  erect  wireless  telegraphy 
apparatus  or  any  other  means  of  communication. 

Article  5 

The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  State  to  a 
belligerent  Power,  of  war-ships,  ammunition  or  war  material  of  any  kind  what- 
ever is  forbidden. 

[718]  Article  6 

A  neutral  State  is  not  bound  to  prevent  the  export  of  arms  or  munitions  to 
a  belligerent  destination. 

Article  7 

A  neutral  Government  is  bound  to  employ  the  means  at  its  disposal  to  pre- 
vent the  fitting  out  or  arming  within  its  jurisdiction  of  any  vessel  which  it  has 
reason  to  believe  is  intended  to  cruise,  or  engage  in  hostile  operations,  against  a 
Power  with  which  that  Government  is  at  peace,  and  also  to  display  the  same 
vigilance  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise,  or  engage  in  hostile  operations,  the  vessel  having  been  adapted  entirely 
or  partly  within  the  said  jurisdiction  for  use  in  war. 

Article  8 

A  neutral  State  may  permit  under  determined  conditions  and  even  forbid, 
if  it  deems  it  necessary,  belligerent  war-ships  or  prizes  to  enter  its  ports  or  cer- 
tain of  its  ports. 

The  conditions,  restrictions  or  prohibitions  must  be  applied  impartially  to 
the  two  belligerents. 

A  neutral  State  may  forbid  any  belligerent  ship  which  has  failed  to  conform 
to  the  orders  and  regulations  made  by  it,  or  which  has  violated  neutrality,  to 
enter  its  ports. 

Article  9 

A  neutral  State  may  not  forbid  the  mere  passage  through  its  territorial 
waters  by  war-ships  belonging  to  belligerents. 

Article  10 

The  war  vessels  of  belligerents  may  employ  the  pilots  authorized  by  the 
neutral  Government. 
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Article  11 

In  the  absence  of  special  provisions  to  the  contrary  in  the  law  of  a  neutral 
State,  belligerent  ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or 
territorial  waters  of  the  said  State  (situated  in  the  immediate  proximity  of  the 
theater  of  war)  for  more  than  twenty-four  hours,  except  in  the  cases  covered 
by  the  present  Convention. 

The  rules  on  the  duration  of  the  stay  of  the  ships  of  belligerents  in  the  ports 
and  territorial  waters  are  not  applicable  to  those  which  are  there  present  solely 
for  the  protection  of  their  nationals. 

Article  12 
If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities  learns 
that  a  belligerent  war-ship  is  in  one  of  its  ports,  or  in  its  territorial  waters  (situ- 
ated in  the  immediate  proximity  of  the  theater  of  war),  it  must  notify  the  said 
ship  to  depart  within  twenty-four  hours  or  within  the  time  prescribed  by  local 
regulations. 

Article  13 
A  belligerent  war-ship  may  not  prolong  its  stay  in  a  neutral  port  beyond 
the  permissible  time  except  on  account  of  damage  or  stress  of  weather.    It  must 

depart  as  soon  as  the  cause  of  the  delay  is  at  an  end. 
[719]  The  regulations  as  to  the  question  of  the  length  of  time  which  these  ves- 
sels may  remain  in  neutral  ports  or  waters  do  not  apply  to  ships  devoted 
exclusively  to  scientific  or  charitable  purposes. 

Article  14 
The  neutral  State  must  fix  in  advance  the  maximum  number-  of  war-ships 
belonging  to  a  belligerent  which  may  be  in  one  of  the  ports  of  that  State  simul- 
taneously.   In  the  absence  of  such  determination  this  number  shall  be  three. 

Article  15 

•When  war-ships  belonging  to  both  belligerents  are  present  simultaneously 
in  a  neutral  port  or  roadstead,  a  period  of  not  less  than  twenty-four  hours  must 
elapse  between  the  departure  of  the  ship  belonging  to  one  belligerent  and  the 
departure  of  the  ship  belonging  to  the  other. 

The  order  of  departure  is  determined  by  the  order  of  arrival,  unless  the 
ship  which  arrived  first  is  so  circumstanced  that  an  extension  of  its  stay  is  per- 
missible. 

A  belligerent  war-ship  may  not  leave  a  neutral  port  until  twenty-four  hours 
after  the  departure  of  a  merchant  ship  flying  the  flag  of  its  adversary. 

If  a  belligerent  war-ship  is  preparing  to  enter  a  neutral  port  or  roadstead 
where  a  war-ship  of  its  adversary  is  present,  the  local  authorities  should  so  far 
as  possible  notify  it  of  the  presence  of-  the  hostile  ship. 

Article  16 

In  neutral  ports  and  roadsteads  belligerent  war-ships  may  only  carry  out 
such  repairs^fs  are  absolutely  necessary  to  render  them  seaworthy,  and  may  not 
add  in  any  manner  whatsoever  to  their  fighting  force.  The  local  authorities  of 
the  neutral  Power  shall  decide  what  repairs  are  necessary  and  these  must  be 
carried  out  with  the  least  possible  delay. 
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Article  17 

Belligerent  war-ships  may  not  make  use  of  neutral  ports  for  replenishing 
or  increasing  their  supplies  of  war  material  or  their  armament  or  for  completing 
their  crews. 

Article  18 

Belligerent  war-ships  may  only  revictual  in  neutral  ports  or  roadsteads  to 
bring  up  their  supplies  to  the  peace  standard;  revictualing  gives  no  right  to  an 
extension  of  the  lawful  length  of  stay. 

The  vessels  likewise  may  only  ship  fuel  to  bring  up  their  load  to  the  peace 
standard.  They  shall  not  receive  it  within  twenty-four  hours  of  their  arrival. 
In  this  case,  the  lawful  length  of  their  stay  is  extended  by  twenty-four  hours. 

Article  19 

Belligerent  war-ships  which  have  shipped  fuel  in  a  neutral  port  may  not 
within  the  succeeding  three  months  replenish  their  supply  in  the  same  neutral 
territory. 

Article  20 

A  prize  may  only  be  brought  into  a  neutral  port  on  account  of  unseaworthi- 
ness or  stress  of  weather. 

[720]  It  must  leave  as  soon  as  the  circumstances  which  justify  its  entry  are  at 
an  end.    If  it  does  not,  the  neutral  Power  must  order  it  to  leave  at  once ; 

should  it  fail  to  obey,  the  neutral  Power  must  release  it  with  its  officers  and 

crew  and  intern  the  prize  crew. 

Article  21 

A  neutral  Power  must,  similarly,  release  a  prize  brought  into  one  of  its 
ports  under  circumstances  other  than  those  referred  to  in  Article  20. 

Article  22 

Entrance  into  neutral  ports  is  permitted  to  prizes  whether  under  convoy  or 
not,  when  they  are  brought  there  to  be  sequestrated  pending  the  decision  of  a 
prize  court. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the 
convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

Article  23 

If,  notwithstanding  the  notification  of  the  neutral  Power,  a  belligerent  ship 
of  war  does  not  leave  a  port  within  the  time  fixed  by  Articles  11  and  18,  the 
neutral  Power  takes  the  necessary  measures  so  that  the  ship  cannot  take  the  sea 
and  the  commanding  officer  of  the  ship-  must  facilitate  the  execution  of  such 
measures. 

Article  24 

A  neutral  Government  is  bound  to  exercise  all  necessary  diligence  in  its 
own  ports  and  waters  and  with  regard  to  every  person  within  its  jurisdiction  to 
prevent  any  violation  of  the  preceding  provisions. 
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Article  25 

The  exercise  by  a  neutral  State  of  the  rights  laid  down  in  this  agreement 
within  the  limits  there  indicated  can  under  no  circumstances  be  considered  by 
one  or  other  belligerent  as  an  unfriendly  act. 


Annex  56 

AMENDMENT  OF  THE  DELEGATION  OF  GREAT  BRITAIN  TO  THE 
FIRST  DRAFT  CONVENTION  > 

Article  8 

A  neutral  State  may  forbid,  if  it  deems  it  necessary,  all  access  to  its  ports 
or  certain  of  its  ports,  or  passage  through  its  territorial  waters,  to  belligerent 
war-ships  or  prizes. 

The  conditions,  restrictions,  or  prohibitions  shall  apply  impartially  to  both 
belligerents. 
[721]  A  State  may  forbid  any  belligerent  vessel  which  has  failed  to  conform  to 
the  orders  and  regulations  made  by  it,  or  which  has  violated  neutrality, 
to  enter  its  ports  or  territorial  waters. 

Article  9 

The  neutrality  of  a  neutral  State  is  not  involved  by  the  mere  passage  through 
its  territorial  waters  by  belligerent  war-ships. 


Annex  57 

AMENDMENT  OF  THE  DELEGATION  OF  NORWAY  TO  THE  FIRST 

DRAFT  CONVENTION  ' 

Add: 

However,  this  provision  does  not  hinder  the  neutral  State  from  barring 
even  against  mere  passage  certain  limited  and  specially  indicated  parts  of 
its  territorial  waters,  if  the  interests  of  the  national  defense  or  the  main- 
tenance of  its  neutrality  demands  it. 

1  Annex  55. 
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Annex  58 


AMENDMENT  OF  THE  DELEGATION  OF  JAPAN  TO  THE  FIRST 

DRAFT  CONVENTION  * 

Add  to  the  end  of  the  draft  the  following  article : 

A  neutral  State,  if  it  deems  it  necessary  for  the  better  safeguarding  of 
its  neutrality,  is  free  to  maintain  or  establish  stricter  rules  than  those  pro- 
vided by  the  present  Convention. 


[722] 

Annex  59 

AMENDMENT  OF  THE  DELEGATION  OF  GREAT  BRITAIN  TO  THE 
FIRST  DRAFT  CONVENTION  » 

Article  23 
Substitute  for  the  words:  "  the  neutral  Power  takes  the  necessary  measures 
so  that  the  ship  cannot  take  the  sea  and  the  commanding  officer  of  the  ship  must 
facilitate  the  execution  of  such  measures." 

the  following  provisions: 

.  .  .  the  neutral  Power  is  entitled  to  take  such  measures  as  it  considers 
necessary  to  render  the  ship  incapable  of  taking  the  sea  during  the  war.  .    .    . 

When  a  belligerent  ship  is  interned  by  a  neutral  Power,  the  officers  and 
crew  are  likewise  interned,  unless  the  Government  of  the  other  belligerent  party 
consents  to  their  repatriation. 

The  officers  and  crew  of  a  belligerent  ship  interned  by  a  neutral  Power 
may  be  lodged  on  land  or  on  a  vessel  and  may  also  be  subjected  to  the  restrictive 
measures  which  it  may  appear  necessary  to  impose  upon  them. 


Annex  60 

DECLARATIONS  AND  AMENDMENT  OF  THE  DELEGATION  OF  THE 
UNITED  STATES  OF  AMERICA  APROPOS  OF  THE  FIRST  DRAFT 
CONVENTION  » 

Article  8 
The  delegate  of  the  United  States  cannot  accept  Article  8  of  the  draft  of 
the  committee  of  examination  for  the  reason  that  a  State,  being  sovereign  in  its 
own  jurisdiction,  that  which  it  does  for  the  safeguard  of  its  neutrality  is  done 
by  virtue  of  its  own  right. 

1  Annex  55. 
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Article  9 

The  delegate  of  the  United  States  cannot  accept  Article  9  of  the  draft  of 
the  committee  by  reason  of  the  political  considerations  involved  in  the  question 
of  the  passage  through  territorial  waters. 

In  the  meeting  of  September  3  the  committee  decided  to  substitute  for 
Article  9  of  the  draft  of  the  president  Article  8  a  of  the  British  amendment, 
which  may  be  revised  as  follows: 

The  neutrality  of  a  State  is  not  affected  by  the  mere  passage  through  its 
territorial  waters  of  war-ships  or  prizes  belonging  to  belligerents. 


[723] 

Annex  61 

AMENDMENT  OF  THE  DELEGATION  OF  JAPAN  TO  THE  FIRST 

DRAFT  CONVENTION1 

Article  8 

Omit  the  first  paragraph. 

The  conditions,  restrictions  or  prohibitions  under  which  belligerent  war- 
ships and  prizes  may  be  admitted  into  the  ports,  roadsteads  or  territorial  waters 
of  a  neutral  State,  must  be  applied  impartially  to  the  two  belligerents. 

However,  a  neutral  State  (the  rest  as  in  the  draft). 


Annex  62 

AMENDMENT  OF  THE  DELEGATION  OF  RUSSIA  TO  THE  FIRST 

DRAFT  CONVENTION1 

Article  8 

Omit  the  first  paragraph. 

The  neutral  State  which  deems  it  necessary  to  impose  conditions,  restric- 
tions or  prohibitions  concerning  access  to  its  ports,  roadsteads  or  territorial 
waters  upon  the  war-ships  and  prizes  of  belligerents,  must  apply  these  condi- 
tions, restrictions  or  prohibitions  impartially  to  the  two  belligerents. 

However,  the  neutral  State  (the  rest  as  in  the  draft). 


*  Annex  55. 
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Annex  63 

SECOND  DRAFT  CONVENTION  PREPARED  BY  THE  COMMITTEE 

OF  EXAMINATION1 

With  a  view  to  harmonizing  the  divergent  views  which  are  still  held  on  the 
relations  between  neutral  Powers  and  belligerent  Powers,  and  to  anticipating 
the  difficulties  to  which  such  divergence  of  views  might  give  rise; 

Seeing  that,  even  if  it  is  not  possible  at  present  to  concert  measures  applica- 
ble to  all  circumstances  which  may  in  practice  occur,  it  is  nevertheless  unde- 
niably advantageous  to  frame,  as  far  as  possible,  rules  of  general  application  to 
meet  the  case  where  war  has  unfortunately  broken  out  between  some  of  the  sig- 
natory Powers; 

Seeing  that,  in  cases  not  covered,  it  is  expedient  to  take  into  consideration 
the  general  principles  of  the  law  of  nations; 
[724]   Seeing  that  it  is  desirable  that  the  Powers  should  issue  detailed  enact- 
ments to  regulate  the  results  of  the  attitude  of  neutrality  when  adopted 
by  them; 

Seeing  that  it  is,  for  neutral  Powers,  an  admitted  duty  to  apply  these  rules 
impartially  to  the  several  belligerents ; 

Seeing  that,  in  this  category  of  ideas,  the  rules  should  not,  in  principle,  be 
altered  in  the  course  of  the  war,  except  in  a  case  where  experience  has  shown 
the  necessity  for  prescribing  stricter  measures  for  the  protection  of  neutral 
rights ; 

To  this  end  the  high  contracting  Parties  have  agreed  to  observe  the  follow- 
ing common  rules,  which  cannot  however  modify  provisions  laid  down  in  existing 
general  treaties,  to  wit : 

Article  1 

Belligerents  are  bound  to  respect  the  sovereign  rights  of  neutral  States  and 
to  abstain,  in  neutral  territory  or  neutral  waters,  from  any  act  which  would,  if 
knowingly  permitted  by  any  State,  constitute  a  violation  of  neutrality. 

Article  2 
Any  act  of  hostility,  including  capture  and  the  exercise  of  the  right  of  search, 
committed  by  belligerent  war-ships  in  the  territorial  waters  of  a  neutral  State, 
constitutes  a  violation  of  neutrality  and  is  strictly  forbidden. 

Article  3 

When  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral  State, 
this  State  must  take  the  necessary  measures,  if  the  prize  is  still  within  its  juris- 
diction, to  release  the  prize  with  its  officers  and  crew,  and  to  intern  the  prize 
crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  State,  the  latter  addresses 
the  belligerent  Government,  which  must  liberate  the  prize  with  its  officers  and 
crew. 

Article  4 

A  prize  court  cannot  be  set  up  by  a  belligerent  on  neutral  territory  or  on  a 
vessel  in  neutral  waters. 

1  See  Annexes  55  and  65. 


ANNEXES  727 

Article  5 
Belligerents  are  forbidden  to  use  neutral  ports  and  waters  as  a  base  of  naval 
operations  against  their  adversaries,  and  in  particular  to  erect  wireless  telegraphy 
stations  or  any  other  apparatus  for  the  purpose  of  communicating  with  the  bel- 
ligerent forces  on  land  or  sea. 

Article  6 
The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  State  to  a 
belligerent  Power,  of  war-ships,  ammunition,  or  war  material  of  any  kind  what- 
ever, is  forbidden. 

[725]  Article  7 

A  neutral  State  is  not  bound  to  prevent  the  export  or  transit,  for  the  use  of 
either  belligerent,  of  arms,  ammunition,  or,  in  general,  of  anything  which  could 
be  of  use  to  an  army  or  fleet. 

Article  8 
A  neutral  Government  is  bound  to  employ  the  means  at  its  disposal  to  pre- 
vent the  fitting  out  or  arming  within  its  jurisdiction  of  any  vessel  which  it  has 
reason  to  believe  is  intended  to  cruise,  or  engage  in  hostile  operations,  against 
a  Power  with  which  that  Government  is  at  peace,  and  also  to  display  the  same 
vigilance  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended 
to  cruise,  or  engage  in  hostile  operations,  this  vessel  having  been  adapted  entirely 
or  partly  within  the  said  jurisdiction  for  use  in  war. 

Article  9 

A  neutral  State  must  apply  impartially  to  the  two  belligerents  the  condi- 
tions, restrictions,  or  prohibitions  made  by  it  in  regard  to  the  admission  into  its 
ports,  roadsteads,  or  territorial  waters,  of  belligerent  war-ships  or  of  their  prizes. 

Nevertheless,  a  neutral  State  may  forbid  a  belligerent  vessel  which  has  failed 
to  conform  to  the  orders  and  regulations  made  by  it,  or  which  has  violated  neu- 
trality, to  enter  its  ports. 

Article  10 
The  neutrality  of  a  State  is  not  affected  by  the  mere  passage  through  its 
territorial  waters  of  war-ships  or  prizes  belonging  to  belligerents. 

Article  11 
A  neutral  State  may  allow  belligerent  war-ships  to  employ  its  licensed  pilots. 

Article  12 
In  the  absence  of  special  provisions  to  the  contrary  in  the  law  of  a  neutral 
State,  belligerent  ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or 
territorial  waters  of  the  snid  State  (situated  in  the  immediate  proximity  of  the 
theater  of  war)  for  more  than  twenty-four  hours,  except  in  the  cases  covered 
by  the  present  Convention. 

Article  13 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities  learns 
that  a  belligerent  war-ship  is  in  one  of  its  ports,  or  in  its  territorial  waters  (situ- 
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ated  in  immediate  proximity  to  the  theater  of  war),  it  must  notify  the  said  ship 
to  depart  within  twenty-four  hours  or  within  the  time  prescribed  by  local  regu- 
lations. 

Article  14 

A  belligerent  war-ship  may  not  prolong  its  stay  in  a  neutral  port  beyond  the 
permissible  time  except  on  account  of  damage  or  stress  of  weather.     It  must 

depart  as  soon  as  the  cause  of  the  delay  is  at  an  end. 
[726]  The  regulations  as  to  the  question  of  the  length  of  time  which  these  ves- 
sels may  remain  in  neutral  ports,  or  waters,  do  not  apply  to  war-ships 
devoted  exclusively  to  scientific,  religious,  or  charitable  purposes. 

Article  15 
The  neutral  State  must  fix  in  advance  the  maximum  number  of  war-ships 
belonging  to  a  belligerent  which  may  be  in  one  of  the  ports  of  that  State  simul- 
taneously.   In  the  absence  of  such  determination  this  number  shall  be  three. 

Article  16 

When  war-ships  belonging  to  both,  belligerents  are  present  simultaneously 
in  a  neutral  port  or  roadstead,  a  period  of  not  less  than  twenty-four  hours  must 
elapse  between  the  departure  of  the  ship  belonging  to  one  belligerent  and  the 
departure  of  the  ship  belonging  to  the  other. 

The  order  of  departure  is  determined  bv  the  order  of  arrival,  unless  the 
ship  which  arrived  first  is  so  circumstanced  that  an  extension  of  its  stay  is  per- 
missible. 

A  belligerenWvar-ship  may  not  leave  a  neutral  port  until  twenty-four  hours 
after  the  departure  of  a  merchant  ship  flying  the  flag  of  its  adversary. 

Article  17 
In  neutral  ports  and  roadsteads  belligerent  war-ships  mav  onlv  carry  out 
such  repairs  as  are  absolutely  necessarv  to  render  them  seaworthv.  and  mav  not 
add  in  any  manner  whatsoever  to  their  fighting  force.  The  local  authorities  of 
the  neutral  Power  shall  decide  what  repairs  are  necessary,  and  these  must  be 
carried  out  with  the  least  possible  delay. 

Article  18 
Belligerent  war-ships  may  not  make  use  of  neutral  ports,  or  roadsteads,  for 
replenishing  or  increasing  their  supplies  of  war  material  or  their  armament,  or 
for  completing  their  crews. 

Article  19 

Belligerent  war-ships  may  only  revictual  in  neutral  ports  or  roadsteads  to 
bring  up  their  supplies  to  the  peace  standard;  revictualing  gives  no  right  to  an 
extension  of  the  lawful  length  of  stav. 


These  vessels  likewise  mav  onlv 
ship  fuel  to  bring  up  their  load  to 
the  peace  standard. 


Similarly  these  vessels  may  onlv 
ship  sufficient  fuel  to  enable  them  to 
reach  the  nearest  port  in  their  own 
country.  ^ 

If  in  accordance  with  the  law  of  the  neutral  State  thev  are  not  supplied  with 
coal  within  twentv-four  hours  of  their  arrival,  the  permissible  duration  of  their 
stav  is  extended  by  twenty-four  hours. 
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Article  20 

Belligerent  war-ships  which  have  shipped  fuel  in  a  port  belonging  to  a  neu- 
tral State  may  not  within  the  succeeding  .  .  .  months  replenish  their  supply 
in  a  port  of  the  same  State  less  than  .    .    .  miles  distant. 

[727]  Article  21 

A  prize  may  only  be  brought  into  a  neutral  port  on  account  of  unseaworthi- 
ness, or  stress  of  weather. 

It  must  leave  as  soon  as  the  circumstances  which  justify  its  entry  are  at  an 
end.  If  it  does  not,  the  neutral  Power  must  order  it  to  leave  at  once;  should 
it  fail  to  obey,  the  neutral  Power  must  employ  the  means  at  its  disposal  to  release 
it  with  its  officers  and  crew  and  to  intern  the  prize  crew. 

Article  22 

A  neutral  Power  must,  similarly,  release  a  prize  brought  into  one  of  its 
ports  under  circumstances  other  than  those  referred  to  in  Article  21. 

Article  23 

The  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads, 
whether  under  convoy  or  not,  when  they  are  brought  there  to  be  sequestrated 
pending  the  decision  of  a  prize  court. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the 
convoving  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

Article  24 

If,  notwithstanding  the  notification  of  the  neutral  Power,  a  belligerent  ship 
of  war  does  not  leave  a  port  within  the  time  fixed,  the  neutral  Power  is  entitled 
to  take  such  measures  as  it  considers  necessary  to  render  the  ship  incapable  of 
takine  the  sea  during  the  war,  and  the  commanding  officer  of  the  ship  must 
facilitate  the  execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers  and 
crew  are  likewise  detained,  unless  the  Government  of  the  other  belligerent  party 
consents  to  their  repatriation. 

The  officers  and  crew  of  a  belligerent  ship  detained  by  a  neutral  Power  may 
be  left  in  the  ship  or  kept  either  on  another  vessel  or  on  land,  and  they  may  be 
subjected  to  the  measures  of  restriction  which  it  may  appear  necessary  to  impose 
upon  them. 

Article  25 

A  neutral  Government  is  bound  to  exercise  all  necessary  diligence  in  its  own 
ports  and  waters,  and  with  regard  to  every  person  within  its  jurisdiction,  to  pre- 
vent any  violation  of  the  above-mentioned  obligations  and  duties. 

Article  26 

If  it  deems  it  necessary  in  order  better  to  safeguard  its  neutrality  a  neutral 
State  is  free  to  maintain  or  establish  stricter  provisions  than  those  which  are 
laid  down  bv  the  present  Convention. 
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Article  27 
The  exercise  by  a  neutral  State  of  the  rights  laid  down  in  this  agreement 
within  the  limits  there  indicated  can  under  no  circumstances  be  considered  by 
one  or  other  belligerent  as  an  unfriendly  act. 
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Annex  64 

AMENDMENT  OF  THE  GERMAN  DELEGATION  TO  THE  SECOND 
DRAFT  CONVENTION  » 

Statement  of  reasons 

The  German  delegation  proposes  to  insert  the  words  "  situated  in  the 
immediate  proximity  of  the  theater  of  war  "  after  the  word  "  State  "  in  Article 
12  and  after  "  territorial  waters  "  in  Article  13.  The  reasons  that  have  led  it  to 
make  this  proposal  are  as  follows: 

There  are  two  schools  or  rather  two  practices  relative  to  the  length  of  stay 
that  neutral  States  may  accord  belligerent  ships  in  their  ports  and  waters.  One 
restricts  the  stay  to  twenty-four  hours  everywhere  except  in  special  cases,  the 
other  does  not  restrict  the  stay  and  limits  itself  to  prohibiting  vessels  from  every- 
thing that  might  be  considered  as  an  act  violative  of  neutrality.  It  is  not  neces- 
sary to  the  argument  to  cite  the  countries  that  apply  these  different  theories,  it 
is  sufficient  to  state  that  these  two  schools  exist. 

Now,  the  former,  a  very  strict  one,  imposes  a  heavy  responsibility  upon  neu- 
trals, because  it  obliges  them  to  guard  all  their  ports  and  roadsteads  in  an  effec- 
tive manner  so  as  to  cause  their  sovereignty  to  be  respected  and  to  avoid  every 
complaint  on  the  part  of  belligerents.  The  latter  school,  a  very  liberal  one,  does 
not  place  the  neutral  under  the  necessity  of  watching  all  his  anchorages  unless 
to  prevent  the  belligerents  from  making  use  of  them  as  bases  of  operations.  By 
reason  of  these  two  opposed  principles  the  German  delegation  has  tried  to  find 
an  intermediate  solution  that  can  be  accepted  by  all  interested.  To  this  end  it 
has  presented  a  proposal  which,  however,  has  not  obtained  a  majority  in  the 
committee  of  examination,  and  which  it  has  the  honor  to  lay  before  you  in  order 
that  it  may  be  submitted  to  the  full  Commission  in  the  hope  that  it  may  receive 
its  high  approval.    The  principle  of  this  proposal  is  in  brief  as  follows : 

We  propose  to  apply  a  different  system  in  the  regions  that  we  would  like  to 
call  the  "  theater  of  war  "  than  in  the  rest  of  the  world.  In  proximity  with  the 
"  theater  of  war "  an  international  regulation  would  fix  the  length  of  stay  of 
belligerent  ships  in  neutral  ports  and  roadsteads.  In  regions  not  having  this 
character  the  neutral  State  would  itself  regulate  the  sojourn  of  vessels  according 
to  its  own  decision  and  in  virtue  of  its  sovereignty.  To  avoid  all  mistake  I 
hasten  to  add  that  the  expression  "  theater  of  war  "  is  here  employed  in  a  special 
sense,  and  that  any  other  expression,  as  field  of  activity  of  the  hostilities,  field 
of  action  of  the  belligerents,  etc.,  would  suffice,  provided  that  the  dominant  idea 
be  accepted  that  that  sea  area  would  be  considered  as  the  "  theater  of  war  "  upon 

1  Annex  63. 


ANNEXES  731 

which  an  operation  of  war  is  taking  place  or  has  just  taken  place,  or  upon  which 
such  an  operation  can  take  place  in  consequence  of  the  presence  or  the  approach 
of  the  armed  forces  of  both  belligerents.  Thus,  the  presence  or  the  approach 
of  both  adversaries  who  are  relatively  near  each  other  is  necessary  in  order  that 
we  may  speak  of  the  theater  of  war.  The  case  where  a  single  cruiser  would 
exercise  the  right  of  capture  or  of  search,  or  the  case  where  a  naval  force  of 
only   one   of   the   belligerents   might   be   proceeding   does   not   enter   into   our 

plan. 
[729]  A  navy  must  be  very  powerful  in  order  to  control  all  its  coasts;  it  is  cer- 
tain that  most  States  are  not  in  a  position  to  do  this.  There  are  some 
countries  whose  coasts  are  of  great  extent  and  sown  with  islands  and  islets; 
there  are  other  countries  that  have  vast  colonial  possessions  with  numerous 
roadsteads  and  anchorages.  It  is  practically  impossible,  especially  for  Powers 
whose  navies  are  small,  to  watch  over  all  these  regions  where  there  may  per- 
haps exist  no  establishment  or  no  dwelling.  Now,  without  a  certain  control, 
without  any  surveillance  whatever,  an  international  regulation  would  rest  a  dead 
letter;  it  is  easily  seen  that  this  state  of  things  could  not  help  but  cause  com- 
plications. 

On  the  other  hand,  every  State  is  in  a  position  to  keep  a  watch  over  some 
regions,  some  ports  of  its  coasts  in  an  efficacious  manner.  It  can  likewise  con- 
trol its  waters  near  that  part  of  the  sea  that  is  used  as  a  field  of  battle  for  naval 
forces  and  squadrons,  an  area  that  is  always  relatively  small.  Here  it  is  that 
the  fate  of  fleets  will  be  decided,  and  especial  vigilance  will  be  exercised. 

It  is  objected  that  it  is  impossible  to  define  exactly  the  limits  of  the  theater 
of  war  and  that  this  definition  cannot  be  left  to  the  neutral.  And  also  that  it 
is  to  be  feared  that  two  neutrals  may  have  different  opinions  as  to  what  the 
theater  of  war  is  and  that  complications  will  result,  and  complaints  and  even 
serious  dangers.  But  it  does  not  seem  to  be  very  difficult  to  decide  where  the 
theater  of  war  is.  If,  for  example,  we  take  the  war  between  the  United  States 
and  Spain  in  1898,  it  is  clear  that  the  theaters  of  war  were  in  the  regions  of  the 
Philippines  and  the  West  Indies  and  not  at  all  in  the  Mediterranean  nor  in  the 
eastern  part  of  the  Atlantic  Ocean. 

So  there  is  no  reason  to  fear  that  difficulties  would  arise  in  practice.  In  our 
day,  with  its  multiplied  means  of  communication,  neutrals  will  always  know  the 
places  where  naval  forces  are  stationed.  They  will  be  in  a  position  to  determine 
whether  these  naval  forces  are  preparing  to  approach  their  coasts,  and  they  will 
declare  such  regions  "  the  theater  of  war  "  and  take  the  necessary  steps  to  learn 
whether  either  of  the  belligerents  is  visiting  their  ports. 

The  neutral  State  can  then  take  the  necessary  measures  to  cause  the  visitor 
to  leave  the  port  within  twenty-four  hours.  As  the  neutral  is  the  sole  judge  of 
this  question,  because  it  is  he  and  not  the  belligerent  who  determines  what  is  to 
be  considered  the  theater  of  war,  there  is  no  danger  of  dispute. 

Germany  followed  this  rule  in  the  war  in  the  Far  East,  and  experience  has 
shown  that  it  answered  the  necessity  of  the  situation.  Moreover,  it  is  scarcely 
to  be  feared  that  two  neutrals  whose  territories  are  near  each  other  will  have 
such  different  opinions  on  which  constitutes  the  theater  of  war  as  to  result  in 
complications.  In  general,  every  neutral  will  take  the  greatest  care  to  protect 
himself  against  every  complaint,  and  it  will  be  rather  too  strict  than  too  com- 
plaisant. 
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This  proposed  international  rule  is  then  a  strict  one  for  the  theater  of  war, 
but  for  regions  outside  of  that  theater  it  is  evident  that  such  a  rule  would  not 
be  necessary.  In  regions  where  a  meeting  between  belligerents  is  not  to  be 
feared  or  where  the  forces  of  a  single  one  of  the  adversaries  are  present,  national 
or  local  legislation  will  suffice.  If  the  neutral  sees  that  a  cruiser  is  stationed  in 
the  neighborhood  of  its  coasts  and  is  desirous  of  making  use  of  its  ports  as  a 
base  of  operations,  it  will  always  possess  the  possibility  and  the  right  to  forbid 
it  access  to  its  anchorages.  Nothing  in  the  proposition  tends  to  permit  a  bel- 
ligerent vessel  to  misuse  the  ports  of  a  neutral  State.  The  object  aimed  at  is 
that   outside  of   the   theater   of    war   the   neutral   itself    decides    what   it   may 

grant. 
[730]  By  accepting  the  proposal,  neutrals  would  be  disembarrassed  of  a  respon- 
sibility that  would  weigh  upon  them  if  they  accepted  the  strict  rule  of 
twenty-four  hours.  For  they  would  not  be  obliged  to  guard  their  entire  littoral, 
which  would  for  many  of  them  be  also  impossible.  When  the  locality  of  the 
naval  action  is  in  the  Indian  Ocean,  it  is  not  necessary  for  Powers  in  the  north 
of  Europe  to  watch  over  their  ports  and  roadsteads.  In  case  the  theater  of  war 
should  be  in  the  Mediterranean,  the  coasts  of  the  two  Americas  would  not  need 
strict  control.  Moreover,  neutral  States  are  evidently  free  to  make  such  enact- 
ments as  seem  good  to  them.  In  the  absence  of  special  provisions  in  the  legisla- 
tion of  a  neutral  Power,  the  length  of  stay,  outside  the  theater  of  war,  would 
not  be  limited,  provided  that  the  belligerent  respects  the  hospitality  and  conforms 
to  the  ordinary  conditions  of  neutrality. 

To  sum  up,  the  proposal  consists  in  this: 

1.  We  propose  an  international  regulation  for  the  stay  of  belligerent  ships 
in  the  sea  area  that  we  have  called  the  theater  of  war; 

2.  We  propose  that  the  stay  of  belligerent  ships  outside  of  the  theater  of 
war  be  governed  by  national  or  local  law. 

It  is  stated  in  the  following  amendment. 

Article  12 

Belligerent  ships  are  not  permitted  to  remain  in  the  ports,  roadsteads,  or 
territorial  waters  of  the  said  State,  situated  in  the  immediate  proximity  of  the 
theater  of  war,  for  more  than  twenty-four  hours,  except  in  the  cases  covered 
by  the  present  Convention. 

Article  13 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities  learns 
that  a  belligerent  war-ship  is  in  one  of  its  ports  or  in  its  territorial  waters  situ- 
ated in  the  immediate  proximity  of  the  theater  of  war,  it  must  notify  the  said 
ship  that  it  is  to  depart  within  twenty-four  hours. 

Article  13  bis 

In  the  absence  of  special  provisions  to  the  contrary  in  the  law  of  the  neutral 
State,  the  stay  of  belligerent  war-ships  in  the  ports  and  roadsteads  outside  of 
the  theater  of  war  is  not  limited.  Nevertheless,  the  belligerent  is  bound  to  con- 
form to  the  ordinary  conditions  of  neutrality  and  to  the  requirements  that  the 
neutral  State  deems  necessary.  Moreover,  it  is  bound  to  depart  if  the  neutral 
State  so  orders. 
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[731] 
Annex  65 

DRAFT  CONVENTION  PRESENTED  TO  THE  COMMISSION  » 

With  a  view  to  harmonizing  the  divergent  views  which  are  still  held  on  the 
relations  between  neutral  Powers  and  belligerent  Powers,  and  to  anticipating 
the  difficulties  to  which  such  divergence  of  views  might  give  rise; 

Seeing  that,  even  if  it  is  not  possible  at  present  to  concert  measures  applicable 
to  all  circumstances  which  may  in  practice  occur,  it  is  nevertheless  undeniably 
advantageous  to  frame,  as  far  as  possible,  rules  of  general  application  to  meet 
the  case  where  war  has  unfortunately  broken  out ; 

Seeing  that,  in  cases  not  covered  by  the  present  Convention,  it  is  expedient 
to  take  into  consideration  the  general  principles  of  the  law  of  nations; 

Seeing  that  it  is  desirable  that  the  Powers  should  issue  detailed  enactments 
to  regulate  the  results  of  the  attitude  of  neutrality  when  adopted  by  them; 

Seeing  that  it  is,  for  neutral  Powers,  an  admitted  duty  to  apply  these  rules 
impartially  to  the  several  belligerents; 

Seeing  that,  in  this  category  of  ideas,  these  rules  should  not,  in  principle, 
be  altered,  in  the  course  of  the  war,  by  a  neutral  Power,  except  in  a  case  where 
experience  has  shown  the  necessity  for  such  change  for  the  protection  of  the 
rights  of  that  Power; 

The  high  contracting  Parties  have  agreed  to  observe  the  following  common 
rules,  which  cannot,  however,  modify  provisions  laid  down  in  existing  general 
treaties,  to  wit: 

Article  1 

Belligerents  are  bound  to  respect  the  sovereign  rights  of  neutral  Powers 
and  to  abstain,  in  neutral  territory  or  neutral  waters,  from  any  act  which  would, 
if  knowingly  permitted  by  any  Power,  constitute  a  violation  of  neutrality. 

Article  2 

Any  act  of  hostility,  including  capture  and  the  exercise  of  the  right  of 
search,  committed  by  belligerent  war-ships  in  the  territorial  waters  of  a  neutral 
Power,  constitutes  a  violation  of  neutrality  and  is  strictly  forbidden. 

Article  3 

When  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral  Power, 
this  Power  must  employ,  if  the  prize  is  still  within  its  jurisdiction,  the  means 
at  its  disposal  to  release  the  prize  with  its  officers  and  crew,  and  to  intern  the 
prize  crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  Power,  on  the  demand 
of  that  Power,  the  captor  Government  must  liberate  the  prize  with  its  officers 
and  crew. 

[732]  Article  4 

A  prize  court  cannot  be  set  up  by  a  belligerent  on  neutral  territory  or  on 
a  vessel  in  neutral  waters. 

1  See  annexes  55  and  63. 
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Article  5 

Belligerents  are  forbidden  to  use  neutral  ports  and  waters  as  a  base  of  naval 
operations  against  their  adversaries,  and  in  particular  to  erect  wireless  telegraphy- 
stations  or  any  apparatus  for  the  purpose  of  communicating  with  the  belligerent 
forces  on  land  or  sea. 

Article  6 

The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  Power  to  a 
belligerent  Power,  of  war-ships,  ammunition,  or  war  material  of  any  kind  what- 
ever, is  forbidden. 

Article  7 

A  neutral  Power  is  not  bound  to  prevent  the  export  or  transit,  for  the  use 
of  either  belligerent,  of  arms,  ammunition,  or,  in  general,  of  anything  which  could 
be  of  use  to  an  army  or  fleet. 

Article  8 

A  neutral  Government  is  bound  to  employ  the  means  at  its  disposal  to  pre- 
vent the  fitting  out  or  arming  of  any  vessel  within  its  jurisdiction  which  it  has 
reason  to  believe  is  intended  to  cruise,  or  engage  in  hostile  operations,  against 
a  Power  with  which  that  Government  is  at  peace,  and  also  to  display  the  same 
vigilance  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise,  or  engage  in  hostile  operations,  this  vessel  having  been  adapted  entirely 
or  partly  within  the  said  jurisdiction  for  use  in  war. 

Article  9 

A  neutral  Power  must  apply  impartially  to  the  two  belligerents  the  condi- 
tions, restrictions,  or  prohibitions  made  by  it  in  regard  to  the  admission  into  its 
ports,  roadsteads,  or  territorial  waters,  of  belligerent  war-ships  or  of  their  prizes. 

Nevertheless,  a  neutral  Power  may  forbid  a  belligerent  vessel  which  has 
failed  to  conform  to  the  orders  and  regulations  made  by  it,  or  which  has  vio- 
lated neutrality,  to  enter  its  ports. 

Article  10 

The  neutrality  of  a  Power  is  not  affected  by  the  mere  passage  through  its 
territorial  waters  of  war-ships  or  prizes  belonging  to  belligerents. 

Article  11 

A  neutral  Power  may  allow  belligerent  war-ships  to  employ  its  licensed 
pilots. 

Article  12 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation  of  a 

neutral  Power,  belligerent  war-ships  are  not  permitted  to  remain  in  the 

[733]  ports,  roadsteads,  or  territorial  waters  of  the  said  Power  for  more  than 

twenty-four  hours,  except  in  the  cases  covered  by  the  present  Convention. 

Article  13 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities  learns 
that  a  belligerent  war-ship  is  in  one  of  its  ports  or  roadsteads,  or  in  its  territorial 
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waters,  it  must  notify  ^he  said  ship  that  it  will  have  to  depart  within  twenty- 
four  hours  or  within  the  time  prescribed  by  local  regulations. 

Article  14 

A  belligerent  war-ship  may  not  prolong  its  stay  in  a  neutral  port  beyond  the 
permissible  time  except  on  account  of  damage  or  stress  of  weather.  It  must 
depart  as  soon  as  the  cause  of  the  delay  is  at  an  end. 

The  regulations  as  to  the  question  of  the  length  of  time  whicl-  these  vessels 
may  remain  in  neutral  ports,  roadsteads,  or  waters,  do  not  apply  to  war-ships 
devoted  exclusively  to  scientific,  religious,  or  charitable  purposes. 

Article  15 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation  of  a 
neutral  Power,  the  maximum  number  of  war-ships  belonging  to  a  belligerent 
which  may  be  in  one  of  the  ports  or  roadsteads  of  that  Power  simultaneously 
shall  be  three. 

Article  16 

When  war-ships  belonging  to  both  belligerents  are  present  simultaneously  in 
a  neutral  port  or  roadstead,  a  period  of  not  less  than  twenty-four  hours  must 
elapse  between  the  departure  of  the  ship  belonging  to  one  belligerent  and  the  de- 
parture of  the  ship  belonging  to  the  other. 

The  order  of  departure  is  determined  by  the  order  of  arrival,  unless  the  ship 
which  arrived  first  is  so  circumstanced  that  an  extension  of  its  stay  is  permissible. 

A  belligerent  war-ship  may  not  leave  a  neutral  port  or  roadstead  until 
twenty-four  hours  after  the  departure  of  a  merchant  ship  flying  the  flag  of  its 
adversary. 

Article  17 

In  neutral  ports  and  roadsteads  belligerent  war-ships  may  only  carry  out 
such  repairs  as  are  absolutely  necessary  to  render  them  seaworthy,  and  may  not 
add  in  any  manner  whatsoever  to  their  fighting  force.  The  local  authorities  of  the 
neutral  Power  shall  decide  what  repairs  are  necessary,  and  these  must  be  carried 
out  with  the  least  possible  delay. 

Article  18 

Belligerent  war-ships  may  not  make  use  of  neutral  ports,  roadsteads,  or 
territorial  waters  for  replenishing  or  increasing  their  supplies  of  war  material  or 
their  armament  or  for  completing  their  crews. 

Article  19 

Belligerent  war-ships  may  only  revictual  in  neutral  ports  or  roadsteads  to 

bring  up  their  supplies  to  the  peace  standard. 

[734]   Similarly  these  vessels  may  only  ship  sufficient  fuel  to  enable  them  to  reach 

the  nearest  port  in  their  own  country.    They  may,  on  the  other  hand,  fill  up 

their  bunkers  built  to  carry  fuel,  when  in  neutral  countries  which  have  adopted  this 

method  of  determining  the  amount  of  fuel  to  be  supplied. 

The  revictualing  and  shipping  of  fuel  do  not  give  the  right  to  prolong  the 
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lawful  length  of  stay.  However,  if,  in  accordance  with  the  law  of  the  neutral 
State,  the  ships  are  not  supplied  with  coal  within  twenty-four  hours  of  their 
arrival,  this  period  is  extended  by  twenty-four  hours. 

Article  20 

Belligerent  war-ships  which  have  shipped  fuel  in  a  port  belonging  to  a 
neutral  Power  may  not  within  the  succeeding  three  months  replenish  their  supply 
in  a  port  of  the  same  Power. 

Article  21 

A  prize  may  only  be  brought  into  a  neutral  port  on  account  of  unsea- 
worthiness, stress  of  weather,  or  want  of  fuel  or  provisions. 

It  must  leave  as  soon  as  the  circumstances  which  justify  its  entry  are  at  an 
end.  If  it  does  not,  the  neutral  Power  must  order  it  to  leave  at  once;  should  it 
fail  to  obey,  the  neutral  Power  must  employ  the  means  at  its  disposal  to  release 
it  with  its  officers  and  crew  and  to  intern  the  prize  crew. 

Article  22 

A  neutral  Power  must,  similarly,  release  a  prize  brought  into  one  of  its 
ports  under  circumstances  other  than  those  referred  to  in  Article  21. 

Article  23 

A  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads,  whether 
under  convoy  or  not,  when  they  are  brought  there  to  be  sequestrated  pending  the 
decision  of  a  prize  court.    It  may  have  the  prize  taken  to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the 
convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

Article  24 

If,  notwithstanding  the  notification  of  the  neutral  Power,  a  belligerent  ship 
of  war  does  not  leave  a  port  where  it  is  not  entitled  to  remain,  the  neutral 
Power  is  entitled  to  take  such  measures  as  it  considers  necessary  to  render  the 
ship  incapable  of  taking  the  sea  during  the  war,  and  the  commanding  officer  of 
the  ship  must  facilitate  the  execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers  and  crew 
are  likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kept  either 
on  another  vessel  or  on  land,  and  may  be  subjected  to  the  measures  of  restriction 
which  it  may  appear  necessary  to  impose  upon  them.    A  sufficient  number  of  men 

for  looking  after  the  vessel  must,  however,  be  always  left  on  board. 
[735]  The  officers  may  be  left  at  liberty,  on  giving  their  word  not  to  quit  the 
neutral  territory  without  permission. 

Article  25 

A  neutral  Government  is  bound  to  exercise  such  surveillance  as  the  means  at 
its  disposal  allow  to  prevent  any  violation  of  the  provisions  of  the  above  articles 
occurring  in  its  ports  or  roadsteads  or  in  its  waters. 


ANNEXES  737 

Article  26 

The  exercise  by  a  neutral  Power  of  the  rights  laid  down  in  this  Convention 
can  under  no  circumstances  be  considered  as  an  unfriendly  act  by  one  or  other 
belligerent  who  has  accepted  the  articles  relating  thereto. 

Article  27 

The  high  contracting  parties  shall  communicate  to  each  other  in  due  course 
all  laws,  proclamations,  and  other  enactments  regulating  in  their  respective  coun- 
tries the  status  of  belligerent  war-ships  in  their  ports  and  waters,  by  means  of  a 
communication  addressed  to  the  Government  of  the  Netherlands,  and  forwarded 
immediately  by  that  Government  to  the  other  contracting  parties. 
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[739] 

FIRST  MEETING 

JUNE  24,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  meeting  is  opened  at  2 :  45  o'clock. 

His  Excellency  Mr.  Martens  takes  the  chair  and  delivers  the  following 
address : 

Gentlemen  :  It  is  a  very  agreeable  duty  for  me  to  express  my  sincere  thanks 
at  having  been  designated  by  the  Conference  to  preside  over  the  Fourth  Com- 
mission. I  regard  this  honor  as  a  tribute  to  my  country.  My  efforts  will  be 
directed  toward  a  single  object — that  of  facilitating  the  task  of  our  Commis- 
sion and  of  attaining  the  lofty  goal  toward  which  we  are  striving. 

After  the  eloquent  addresses  which  we  have  heard  in  the  other  Commis- 
sions, it  would  be  presumptuous  on  my  part  to  add  anything  further.  Permit 
me,  however,  to  speak  a  few  words  on  the  task  which  we  have  to  undertake. 
The  important  questions  raised  by  war  at  sea  have  long  occupied  the  attention 
of  governments,  but  they  have  not  yet  been  completely  solved.  Catherine  II 
in  her  declaration  of  armed  neutrality  of  February  20,  1780,  was  the  first  to  lay 
down  the  basis  of  the  rights  and  obligations  of  neutrals  on  the  seas  and  to  define 
the  principles  which  were  adopted  and  developed  by  the  Declaration  of  Paris 
of  1856.  But  only  a  few  points  were  covered.  Our  present  task  is  much  broader 
in  scope;  we  must  examine  all  the  questions  on  our  program  relating  to  naval 
war,  questions  which  are  of  the  utmost  importance,  and  we  must  lay  down  the 
principles  upon  which  the  powers  of  the  whole  world  are  agreed.  We  must 
now  do  for  naval  warfare  what  the  Second  Commission  of  the  last  Peace  Con- 
ference did  for  land  warfare :  we  must  establish  the  principles  which  shall  aim 
to  prevent  disputes  and  difficulties.  The  Conference  has  but  a  single  desire — 
that  the  Fourth  Commission  keep  in  mind  the  future  and  the  goal  that  has  been 
set  before  it.  As  for  myself,  if  you  will  permit  me  to  express  a  personal  wish, 
I  should  like  to  see  the  Commission  take  up  its  work  in  the  same  spirit  as  that 
which  animated  the  First  Peace  Conference.  But  what  is  that  spirit?  With 
the  help  of  Montesquieu  we  can  define  it:  it  is  the  principle  which  causes  us 
to  act,  the  dominant  idea  which  causes  us  to  go  forward  in  a  given  direc- 
[740]  tion.  We  shall  discover  this  spirit  by  recalling  the  memory  of  those 
statesmen  who  were  present  in  1899,  but  who  are  to-day  either  dead  or 
absent.  We  shall  not  mention  those  among  us  who  took  part  in  the  First  Con- 
ference ;  I  could  not  touch  upon  their  merits  without  embarrassing  their 
modesty. 

741 
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I  shall  speak  of  those  who  took  part  in  our  meetings  in  1899  and  with 
whom  we  worked.  Their  memory  should  be  dear  to  us  and  guide  us  in  our 
task.  I  shall  recall  to  your  minds  first  of  all  the  President  of  the  1899  Con- 
ference, Mr.  Staal.  I,  who  worked  beside  him  every  day,  can  tell  you  that  in 
the  beginning  he  was  very  skeptical  of  the  outcome  of  the  Conference;  but  as 
our  work  progressed  and  the  horizon  grew  clearer  from  day  to  day,  he  became 
an  enthusiast  and  in  the  end  a  convinced  partisan  of  the  task  begun  upon  the 
hospitable  soil  of  Holland.  I  saw  him  a  few  months  before  his  death,  and  in 
expressing  to  me  his  regret  at  not  being  able  to  come  to  The  Hague,  he  told 
me  that  the  most  glorious  days  of  his  life  were  those  that  he  spent  here  at  the 
1899  Conference. 

Sir  Julian  Pauncefote,  who  was  for  twenty  years  at  the  head  of  the 
Foreign  Office  and  long  represented  his  country  in  the  United  States  of  America, 
was  a  statesman  in  the  full  meaning  of  the  term.  He  was  clear-headed  and  broad- 
minded.  When  I  made  his  acquaintance,  I  was  filled  with  admiration  at  the 
well-nigh  youthful  vigor  with  which  he  set  forth  his  ideas  on  arbitration,  as 
well  as  on  the  rules  and  customs  of  war  on  land.  On  the  conclusion  of  the 
labors  of  the  Conference  he  wrote  me  from  Washington  that  he  would  never 
forget  the  days  spent  at  The  Hague  and  that  he  was  absolutely  convinced  that 
the  Conference  had  been  working,  not  only  in  behalf  of  the  nations  therein 
represented,  but  for  the  good  of  all  mankind. 

Among  our  military  colleagues  of  those  days,  with  whom  I  had  frequently 
to  cooperate,  I  must  mention  Sir  John  Ardagh  and  the  very  distinguished 
German  Colonel  Gross  von  Schwarzhoff,  who  unfortunately  lost  his  life  in 
China.  We  often  held  opposite  views,  but  where  people  are  equally  animated 
by  good-will  and  the  spirit  of  conciliation,  they  are  certain  always  to  return  to 
a  common  ground  of  agreement. 

I  pass  with  affectionate  memory  to  the  Duke  de  Tetuan,  an  eminent 
Spanish  statesman,  with  whom  I  became  acquainted  at  the  Brussels  Conference 
of  1874.  I  met  him  again  in  1899  and  discovered  that  his  ideas  had  undergone 
a  great  change  since  1874.  Here  in  1899  he  was  a  convinced  partisan  of  the 
task  upon  which  we  were  engaged — the  codification  of  the  laws  of  war.  He 
felt  that  there  should  be  a  law,  even  after  the  sword  had  been  drawn. 

I  do  not  want  to  try  your  patience.  I  must,  however,  recall  Count  Nigra, 
who  was  admired  by  everyone.  He  was  always  ready  to  endeavor  to  find  a 
middle  ground  of  compromise  and  in  this  respect  he  rendered  us  the  greatest 
service.  In  conclusion,  let  me  recall  Mr.  Andrew  White,  Dean  of  American 
diplomats.  You  have  probably  read  his  Memoirs  and  learned  from  them  that 
he  left  The  Hague  filled  with  the  brightest  hopes  as  to  the  results  of  the 
Conference. 

When  I  consider  all  these  statesmen,  who  in  the  name  of  twenty-six  gov- 
ernments strove  toward  a  common  goal,  I  try  to  explain  to  myself  this  concrete 
and  highly  interesting  fact.  All  these  statesmen,  diplomats,  and  soldiers  were 
neither  mere  savants  inexperienced  in  the  practical  side  of  life,  nor  professors 
with  a  passion  for  theories,  nor  idle  dreamers.  All  these  men  met  here  at  the 
First  Hague  Conference  with  the  single  desire,  not  of  playing  politics,  but 
of  accomplishing  a  task  for  the  benefit  of  human  culture  and  civiliza- 
[741]  tion.  All  were  inspired  by  the  dominant  idea  that  they  were  working  for 
the  future ;  that  they  were  laying  the  first  stones  of  the  foundation  of  an 
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immense  edifice,  over  whose  portal  the  nations  would  inscribe  Order,  Law,  and 
Justice ! 

Then,  gentlemen,  I  ask  myself  how  can  this  really  extraordinary  fact  be 
explained?  How  has  this  metamorphosis  come  about?  How  can  we  explain 
the  fact  that  statesmen  and  soldiers  such  as  those  whom  I  have  mentioned  were 
able  to  meet  here  at  the  First  Conference,  with  one  and  the  same  enthusiastic 
purpose:  to  organize  international  relations  and  to  ensure  a  better  future  to  the 
nations? 

Permit  me,  gentlemen  and  honored  colleagues,  to  tell  you  the  explanation 
which  my  imagination  has  suggested,  but  which  my  reason  has  approved  and 
my  heart  fully  ratified. 

The  great  Apostle  of  Christ  relates  that  when  he  visited  Athens,  he  found 
the  Athenian  men  and  women  bringing  offerings  to  an  altar  sacred  to  the 
Unknown  God,  whom  they  were  praying  to  relieve  their  misery.  Methinks  that 
in  that  "  Huis  ten  Bosch,"  in  that  chamber  filled  with  magnificent  paintings, 
there  also  stood  an  altar,  above  which  I  did  not  read  the  inscription  stating 
that  it  was  sacred  to  the  "  Unknown  God."  No ;  I  saw  emblazoned  the  inscrip- 
tion that  that  altar  was  sacred  to  the  "  God  of  Right,  of  Justice,  and  of  Peace." 
This  God  of  Right,  of  Justice,  and  of  Peace  was  not  an  "  Unknown  God  "  to 
the  members  of  the  First  Conference.  No;  he  possessed  their  sou'.s  and  was 
rooted  in  their  hearts.  The  labors  of  the  Conference  have  convinced  me  of 
this.  Allow  me  to  say  to  you :  Here  is  the  spirit  of  the  First  Conference,  which 
was  inspired  by  the  God  of  Right,  of  Justice,  and  of  Peace,  and  upon  this  altar 
of  the  "  Huis  ten  Bosch  "  the  delegates  of  all  the  nations  have  laid  their  pre- 
possessions, which  might  have  altered  their  personal  relations,  and  the  political 
combinations  and  prejudices,  if  they  had  any,  which  might  have  hindered  the 
progress  of  their  work.  The  Fourth  Commission  will  keep  this  altar  in  sight 
and  will  draw  its  inspiration  from  right,  justice,  and  peace,  and  when  we  shall 
have  reached  our  declining  years,  we  shall  be  able  to  say  with  Mr.  Staal  that 
the  best  days  of  our  life  were  those  which  we  spent  at  The  Hague.     (Applause.) 

The  President  then  makes  known  the  membership  of  the  Bureau: 

Honorary  Presidents:  His  Excellency  Mr.  de  Villa  Urrutia. 

His  Excellency  Mr.  Keiroku  Tsudzuki. 
President:  His  Excellency  Mr.   Martens. 

Vice  Presidents:  His  Excellency  Sir  Ernest  Satow. 

Mr.  Heinrich  Lammasch. 
His  Excellency  Mr.  M.  S.  Hagerup. 
Secretaries:  Messrs.      P.  Delvincourt,  of  France,  Secretary  of  Em- 
bassy, First  Class. 
C.  Crommelin,  of  the  Netherlands,  Secretary 

of  Legation,  First  Class. 
Baron  Nolde,  of  Russia,  Gerant  d'Affaires  in 

the  Ministry  of  Foreign  Affairs. 
N.  Theotoky,  of  Greece,  Secretary  of  Legation. 
F.  Donker  Curtius,  Assistant  Secretary. 
Ellery  Cory  Stowell,  Secretary  of  the  Dele- 
gation of   Panama. 
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The  President  proposes  that  Mr.  Fromageot  be  placed  at  the  head  of  the 
Secretariat  of  the  Fourth  Commission,  an  office  for  which  he  is  peculiarly  quali- 
fied by  his  learning  and  ability.     He  will  fill  this  office  as  a  colleague  of  the 

members  of  the  Commission.     (Assent.) 
[742]  The  President  proposes  that  the  appointment  of  the  reporter  be  post- 
poned to  a  later  date,  when  the  Commission  shall  have  given  its  work  a 
definite  direction. 

The  President  asks  whether  the  delegates  have  any  proposals  to  submit 
concerning  the  work  of  the  Commission. 

His  Excellency  Lord  Reay  makes  the  following  statement : 

In  order  to  diminish  the  difficulties  encountered  by  neutral  commerce  in 
time  of  war,  the  Government  of  His  Britannic  Majesty  is  ready  to  abandon  the 
principle  of  contraband  in  case  of  war  between  the  Powers  which  may  sign  a 
convention  to  this  effect.  The  right  of  search  would  be  exercised  only  for  the 
purpose  of  ascertaining  the  neutral  character  of  the  merchant  ship. 

The  President  makes  record  of  this  statement,  which  will  be  printed  and 
distributed.1 

Speaking  of  the  organization  of  the  work,  the  President  hesitates  to  rec- 
ommend an  immediate  division  of  the  Commission  into  subcommissions.  It  is 
not  difficult  to  subdivide  the  program  of  the  Fourth  Commission,  but  it  will  be 
necessary  to  know  in  advance  what  direction  the  Commission  will  give  to  the 
different  questions  which  have  been  submitted  to  it.  The  discussion  of  the  pro- 
gram must  take  place  in  plenary  session ;  but  this  discussion  must  necessarily 
have  its  limitations  and  must  not  give  rise  to  any  misunderstanding.  The 
President  therefore  proposes  a  questionnaire,2  comprising  fourteen  questions, 
to  which  he  suggests  no  reply.  These  questions  will  be  discussed  in  a  plenary 
session  of  the  Commission,  where  everyone  will  have  an  opportunity  to  express 
his  opinion.  Then  will  be  the  time  to  consider  whether  it  is  advisable  to  form 
subcommissions  or  a  committee  of  examination  to  prepare  a  draft  to  serve  as 
a  basis  for  the  elaboration  of  a  definitive  text. 

The  method  of  work  proposed  by  the  President  meets  with  no  objection  on 
the  part  of  the  Commission  and  is  adopted.  The  President  therefore  proposes 
that  the  discussion  of  the  question  be  postponed  to  the  next  meeting. 

His  Excellency  Mr.  Leon  Bourgeois  proposes  that  the  questionnaire  be 
examined  and  asks  that  he  be  permitted  to  add  some  other  questions. 

His  Excellency  Sir  Edward  Fry  seconds  the  request  of  his  Excellency  Mr. 
Leon  Bourgeois. 

The  President  acquiesces  in  this  request,  remarking  that  the  questions 
proposed  shall  be  inserted  in  the  Commission's  program. 

His  Excellency  Sir  Ernest  Satow  makes  the  two  following  declarations : 

1.  In  order  to  facilitate  the  work  of  the  Commission  in  the  matter  of  the 
conversion  of  merchant  ships  into  war-ships,  appearing  in  the  first  paragraph  of 
the  Fourth  Commission's  program  of  work,  I  shall  have  the  honor  to  submit, 
in  the  name  of  the  British  delegation,  certain  proposals  which  have  for  their 
object  the  formulation  of  a  precise  definition  of  a  war-ship.3 

2.  Destruction  of  a  neutral  prize  by  the  captor  is  prohibited.     The  captor 

1  Annex  27. 
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must  release  all  neutral  vessels  that  he  is  unable  to  bring  before  a    prize  court.1 
The  President  makes  record  of  these  declarations,  which  will  be  printed 

and  distributed. 

His  Excellency  Mr.  Choate  reads  the  following  proposal: 

The  private  property  of  all  citizens  of  the  signatory  Powers,  with  the 
[743]  exception  of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure 
at  sea  by  the  armed  vessels  or  military  forces  of  the  said  Powers.    How- 
ever, this  provision  in  no  way  implies  the  inviolability  of  vessels  which  may 
attempt  to  enter  a  port  blockaded  by  the  naval  forces  of  the  above-mentioned 
Powers,  nor  of  the  cargoes  of  the  said  vessels.2 

The  President  makes  record  of  this  proposal,  which  will  be  printed  and 
distributed. 

His  Excellency  Mr.  Ruy  Barbosa  expresses  his  approval  of  the  system 
proposed  by  the  President  with  regard  to  the  method  of  procedure.  He  points 
out,  however,  that  in  order  to  avoid  confusion  in  the  discussions,  it  might  be 
advisable  to  divide  the  questions  by  meetings,  so  that  they  may  be  studied  by 
the  Commission  in  regular  order.  Each  meeting  should  have  its  program  drawn 
up  in  advance,  and  the  program  should  include  a  certain  group  of  questions. 

The  President  states  that  his  intention  is  in  all  respects  in  conformity  with 
the  remarks  of  His  Excellency  the  first  delegate  of  Brazil.  It  is  understood 
that  the  questions  will  be  submitted  to  the  Commission  for  examination  in  the 
order  of  the  questionnaire,  unless  the  discussion  should  lead  to  a  modification 
thereof.  He  therefore  proposes  that  the  next  meeting  be  devoted  to  an  exam- 
ination of  the  first  questions  of  the  questionnaire. 

The  meeting  adjourns  at  3 :  25  o'clock. 

'Annex  39. 
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His  Excellency  Mr.  Martens  presiding. 

The  meeting  is  opened  at  2:40  o'clock. 

The  President  asks  whether  the  Commission  has  any  remarks  to  make  on 
the  minutes  of  the  preceding  meeting. 

The  minutes  are  adopted. 

The  President  is  happy  to  note  the  presence  of  the  Honorable  President  of 
the  Conference,  who  has  come  to  take  part  in  the  deliberations  of  the  Com- 
mission. 

He  recalls  that  according  to  the  minutes  of  the  last  meeting  the  Commission 
is  to  begin  to-day  its  study  of  the  questionnaire,1  and  will  take  up  questions 
I,  II,  and  III. 

He  informs  the  Commission  that  he  has  received  proposals  from  the  British 
delegation 2  and  the  Italian  delegation  3  on  the  points  covered  by  the  first  three 
questions.  As  these  proposals  were  filed  only  a  few  hours  before  the  meeting, 
they  could  not  be  submitted  to  the  members  of  the  Commission.  The  President 
remarks  in  this  connection  that  it  is  necessary  that  proposals  concerning  points 
to  be  discussed  be  sent  to  the  president  in  time  to  be  printed  and  distributed  at 
least  twenty-four  hours  in  advance  of  the  meeting.  He  asks  whether  the  Com- 
mission would  nevertheless  be  disposed  to  begin  the  discussion  thereof. 

His  Excellency  Sir  Edward  Fry  states  that  he  does  not  insist  upon  an  im- 
mediate discussion. 

The  President  proposes  therefore  that  the  meeting  begin  with  a  discussion 
of  question  I  and  a  general  exchange  of  views  on  question  II,  reserving  the 
discussion  of  the  British  proposal. 

On  the  invitation  of  the  President,  Mr.  Fromageot,  Secretary  of  the  Com- 
mission, reads  the  Italian  proposal,  which  is  worded  as  follows: 

A  merchant  ship  may  not  be  converted  into  a  war-ship  unless  it  is  placed 
under  the  command  of  a  naval  officer  of  its  State  and  unless  it  has  a  crew 

governed  by  all  the  rules  of  military  discipline. 
[745]  Vessels  that  leave  the  territorial  waters  of  their  country  after  the  out- 
break of  hostilities  may  not  change  their  character  either  on  the  high 
seas  or  in  the  territorial  waters  of  another  State.3 

The  President  proposes  that  the  discussion  of  this  project  be  postponed 
until  the  next  meeting. 
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He  then  asks  the  Commission  to  pass  upon  question  I :  Is  it  recognized, 
in  practice  and  in  law,  that  belligerent  States  may  convert  merchant  ships  into 
war-ships  ? 

No  delegation  having  demanded  the  floor,  his  Excellency  Count  Tornielli 
has  this  silence  recorded,  which,  according  to  him,  is  to  be  interpreted  as  an 
affirmative  reply  to  question  I,  provided,  however,  that  the  conversion  of  the 
merchant  ship  into  a  war-ship  be  complete. 

His  Excellency  Sir  Edward  Fry  is  of  the  same  opinion,  with  the  reservation 
of  the  conditions  under  which  the  conversion  will  be  legal. 

The  President  states  that  there  can  be  no  doubt  as  to  the  view  of  the  Com- 
mission: the  belligerent  has  the  right  to  convert  merchant  ships  into  war-ships 
and  this  right  may  be  assimilated  to  that  of  engaging  militia  to  reinforce  the 
army  on  land. 

This  point  of  view  is  unanimously  adopted. 

The  President  reads  question  II :  When  merchant  ships  are  converted  into 
war-ships,  what  legal  conditions  should  the  belligerent  States  observe? 

He  remarks  that  a  general  exchange  of  views  on  this  subject  would  be 
very  useful,  taking  into  account  the  British  and  Italian  proposals.1 

His  Excellency  Vice  Admiral  Jonkheer  Roell  reads  the  following  proposal : 

1.  It  is  permissible  to  convert  a  merchant  ship  in  the  service  of  the 
State  into  a  war-ship. 

2.  Converted  vessels  must  be  commanded  by  a  naval  officer  and  their 
crews  must  be  wholly  or  partially  military. 

3.  A  converted  ship  must  fly  at  its  gaff  and  at  its  masthead  the  man- 
of-war  flag  and  the  pennant  or  flag  of  its  commander. 

4.  In  time  of  war,  conversion  may  be  effected  only  in  a  national  port; 
the  converted  vessel  must  there  be  provided  with  a  commission  furnished 
by  the  competent  authority  of  the  Government  whose  flag  it  flies. 

5.  The  commander  of  a  converted  vessel  must  respect  the  laws  and 
customs  of  war  at  sea. 

6.  All  vessels  claiming  to  be  war-ships,  which  do  not  comply  with  the 
above-mentioned  conditions,  shall  be  treated  as  pirate  ships. 

The  proposal  will  be  printed  and  distributed.2 

Mr.  Heinrich  Lammasch  proposes  that  there  be  added  to  the  conditions 
enumerated  by  His  Excellency  Vice  Admiral  Jonkheer  Roell  that  as  long  as 
hostilities  last  the  conversion  shall  be  permanent  and  reconversion  into  a  mer- 
chant ship  shall  be  forbidden. 
[746]  With  a  view  to  greater  clearness  in  the  discussion,  Captain  Behr  asks 
permission  to  define  a  war-ship. 

He  therefore  proposes,  in  the  name  of  the  Russian  Government,  the  fol- 
lowing formula: 

Every  vessel  commanded  by  a  naval  officer  in  active  service  and  having  a 
crew  governed  by  the  military  code  is  considered  a  war-ship. 

The  vessel  must,  by  order  of  its  Government,  fly  the  man-of-war  flag,  and 
as  soon  as  this  order  is  issued  the  vessel  is  considered  as  registered  in  the  list 
of  the  war-ships  of  its  country. 

The  proposal  will  be  printed  and  distributed.3 
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His   Excellency   Mr.    Keiroku   Tsudzuki   makes   the   following   proposal: 
The  Japanese  delegation  submits  to  the  consideration  of  the  Commission 

the  following  proposal  with  regard  to  the  places  where  the  conversion  of  a 

merchant  ship  into  a  war-ship  may  be  effected: 

A  merchant  ship  may  not  be  converted  into  a  war-ship  except  in  the 
national  ports  or  territorial  waters  of  the  State  to  which  the  merchant  ship 
in  question  belongs,  or  in  the  ports  or  territorial  waters  occupied  by  its 
naval  or  military  forces.1 

The  President  proposes  that  the  discussion  of  these  various  proposals  be 
deferred  until  the  next  meeting. 

The  President  reads  question  III :  Should  the  practice  now  in  vogue  rela- 
tive to  the  capture  and  confiscation  of  merchant  ships  under  an  enemy  flag  be 
continued  or  abolished? 

The  President  directs  Mr.  Fromageot  to  read  the  proposal  made  by  the 
United  States  of  America  at  the  last  meeting  on  this  point.2 

His  Excellency  Baron  von  Macchio  reads  the  following  declaration : 

In  taking  up  the  examination  of  question  III  of  the  questionnaire  submitted 
to  the  Fourth  Commission,  the  Austro-Hungarian  delegation  desires  to  call 
attention  to  the  fact  that  in  its  opinion  the  principle  of  the  inviolability  of  pri- 
vate property  at  sea  in  time  of  war  having  been  the  subject  of  so  much  serious 
consideration  and  legal  study  is  now  so  universally  recognized  that  further  dis- 
cussion on  the  question  of  principle  would  seem  to  be  merely  a  recapitulation  of 
opinions,  more  or  less  identical,  again  and  again  expressed  by  the  most  com- 
petent and  learned  savants. 

Austria-Hungary,  taking  into  account  the  great  interest  of  individuals  and 
the  essentially  humanitarian  object  of  this  principle,  long  ago  adopted  it  and 
has  conformed  thereto,  whenever  such  a  case  has  arisen. 

Consequently  the  Austro-Hungarian  delegation  is  in  a  position  to  declare 
at  this  time  that  its  Government  takes  the  most  liberal  view  in  the  matter  of 
the  capture  and  confiscation  of  merchant  ships  under  enemy  flags. 

His  Excellency  Mr.  Ruy  Barbosa  takes  the  floor  and  speaks  as  follows: 

Mr.  President,  the  question  which  you  have  put  in  No.  Ill  of  your  ques- 
tionnaire, asking  us  whether  the  practice  now  in  vogue  with  regard  to 
[747]  the  capture  and  confiscation  of  merchant  ships  under  an  enemy  flag 
should  be  continued  or  abolished  is  not,  in  my  opinion,  an  appeal  to 
theory,  but  rather  a  question  of  a  practical  character  addressed  to  the  gov- 
ernments and  statesmen  in  the  light  of  the  results  of  experience,  the  lessons  of 
history,  the  traditions  of  the  several  countries,  and  the  general  tendency  of 
public  opinion  among  modern  nations. 

I  do  not,  indeed,  lose  sight  of  the  part  that  theory  is  called  upon  to  play 
in  the  solution  of  this  problem.  But  it  is  for  others,  for  the  masters,  for  the 
recognized  leaders  in  legal  instruction,  for  the  great  representatives  of  legal 
culture  to  determine  the  principles,  to  set  them  forth  in  their  full  force  and 
luminous  influence,  although  it  seems  to  me  that  the  matter  has  been  thrashed 
out  to  the  point  of  exhaustion,  so  lavishly  have  both  those  who  clamor  for 
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reform  and  those  who  cry  out  against  it  expended  reason,  authority  and  eloquence 
in  this  debate,  which  has  lasted  more  than  a  century. 

Hence  as  regards  this  phase  of  our  work,  my  participation  would  be  very 
weak,  if  not  utterly  worthless,  and  I  would  not  be  so  rash  as  to  deprive  others 
of  a  place  to  which  I  have  no  right.  But  the  historic  attitude  of  my  country 
with  respect  to  the  idea  which  the  American  proposal,  already  submitted  to  your 
examination,  urges  you  to  adopt,  imposes  upon  me  the  duty  of  taking  the  floor 
to  make  a  statement  which,  by  recalling  our  international  past  in  this  contro- 
versy, shall  clearly  and  firmly  define  the  Brazilian  attitude  on  the  question. 
Ours  is  a  rather  modest  place,  as  we  are  well  aware,  in  the  concert  of  nations, 
where  the  great  Powers  are  dominant  with  all  the  majesty  of  their  preponder- 
ance. But  we  set  no  less  store  by  our  logic  and  we  have  no  less  respect  for  our 
traditions.  We  are  faithful  to  our  worthy  national  memories  when  we  find  that 
time  and  our  interests  have  maintained  them  and  have  caused  them  to  take 
firmer  root  and  to  be  more  and  more  present  with  us. 

From  this  point  of  view  there  is  nothing  more  remarkable  than  the  example 
of  the  United  States  in  the  matter  of  the  condemnation  of  the  right  of  capture, 
whether  it  is  exercised  by  privateers  or  whether  it  is  the  privilege  of  war-ships. 
The  proposal  submitted  to  the  Peace  Conference  of  1899  and  that  of  1907  is 
merely  a  repetition  of  a  thesis  contemporaneous  with  the  birth  of  the  great 
republic,  a  thesis  maintained  successively  in  1783  in  its  negotiations  with  Great 
Britain,  in  1785  in  its  treaty  with  Prussia,  in  1823  in  the  draft  convention  with 
Russia,  in  1854  in  the  reply  of  Buchanan  to  Lord  Clarendon  with  regard  to 
the  Crimean  War,  and,  finally,  in  1856-1858  by  its  refusal  to  accede  to  the 
Declaration  of  the  Congress  of  Paris. 

From  that  time — that  is  to  say,  from  the  moment  when  this  question  was 
first  laid  before  us — the  Brazilian  Government  has  adhered  to  the  principle  of 
the  inviolability  of  private  property  at  sea.  As  you  know,  gentlemen,  the 
United  States  refused  to  subscribe  to  the  abolition  of  privateering,  considering 
this  abolition  as  inconsequential,  iniquitous,  and  as  such  inadmissible,  unless 
linked  with  the  absolute  rule  of  the  inviolability  of  private  property  in  naval 
warfare.  Beginning  in  the  eighteenth  century  the  North  American  Republic  has 
never  ceased  to  maintain  that  these  two  liberal  aspirations,  the  suppression  of 
privateering  and  the  abolition  of  the  right  of  capture,  are  inseparable.  In  oppos- 
ing for  this  reason  Article  1  of  the  Declaration  of  Paris,  which  abolished  only 
privateering,  the  Washington  cabinet  addressed,  under  date  of  November  5, 
1856,  a  note  to  the  cabinet  of  Rio  de  Janeiro,  inviting  the  latter  to  join  with  it 
on  these  two  points.  Two  years  earlier,  Mr.  Buchanan  had  used  similar  lan- 
guage to  Lord  Clarendon,  and  President  Pierce  had  expressed  himself  to  the 
same  effect  in  his  message  of  December  4,  1854. 

"  Should  the  leading  Powers  of  Europe,"  said  the  latter,  "  concur  in  pro- 
posing as  a  rule  of  international  law  to  exempt  private  property  upon  the 
[748]  ocean  from  seizure  by  public  armed  cruisers  as  well  as  by  privateers,  the 
United  States  will  readily  meet  them  upon  that  broad  ground." 

Similarly,  in  the  above-mentioned  note  the  minister  of  the  United  States 
at  Rio  de  Janeiro  said  to  the  Imperial  Government  two  years  later :  The  under- 
signed has  been  directed  by  the  President  to  propose  to  the  Government  of 
Brazil  that  the  two  countries  enter  into  an  agreement  to  acquiesce  in  the  four 
principles  of  the  Declaration  of  the  Congress,  provided  there  be  a  modification 
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of  the  first  of  these  principles,  as  specified  in  Mr.  Marcy's  note  of  July  28, 
1856  to  Count  de  Sartiges.  Without  this  modification,  the  President  will  be 
compelled,  for  many  important  reasons,  some  of  which  are  therein  set  forth, 
not  to  accede  to  the  first  principle  of  the  Declaration. 

In  the  note  to  which  this  refers,  Mr.  Marcy,  Secretary  of  State  at  Wash- 
ington, addressed  Mr.  de  Sartiges,  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary of  France  to  the  United  States,  repeating  the  same  protest,  the  same 
contention,  and  the  same  proposal,  which  from  the  time  of  Benjamin  Franklin 
and  Thomas  Jefferson  have  characterized  so  unbrokenly  and  steadfastly  the 
North  American  policy  with  regard  to  this  question.  "  The  undersigned,"  wrote 
the  Secretary  of  State  of  the  United  States  to  the  representative  of  Napoleon 
III,  "  is  directed  by  the  President  to  say,  that  to  this  principle  of  exempting 
private  property  upon  the  ocean,  as  well  as  upon  the  land,  applied  without 
restriction,  he  yields  a  most  ready  and  willing  assent." 

This  was  a  long  reasoned  note  and  in  showing  the  vexatious  consequences 
as  regards  the  general  interest  of  nations  of  the  practice  maintained  by  the 
incomplete  terms  of  the  Declaration  of  Paris,  concludes  as  follows: 

"  The  President,  therefore,  proposes  to  add  to  the  proposition  in  the  Dec- 
laration of  the  Congress  at  Paris  the  following  words :  '  and  that  the  private 
property  of  the  subjects  or  citizens  of  a  belligerent  on  the  high  seas  shall  be 
exempted  from  seizure  by  the  public  armed  vessels  of  the  other  belligerent, 
except  it  be  contraband."  A  few  months  later — that  is  to  say,  on  December  2, 
1856, — President  Pierce  in  his  annual  message  to  Congress,  repeating  what  he 
had  said  in  1854,  insisted  in  the  same  clear  terms  upon  this  line  of  conduct. 
"  I  have  expressed,"  said  he,  "  a  readiness  on  the  part  of  this  Government  to 
accede  to  all  the  principles  contained  in  the  declaration  of  the  conference  of 
Paris  provided  that  the  one  relating  to  the  abandonment  of  privateering  be  so 
amended  as  to  effect  the  object  for  which,  as  is  presumed,  it  was  intended — 
the  immunity  of  private  property  on  the  ocean  from  hostile  capture.  To  effect 
this  object,  it  is  proposed  to  add  to  the  declaration  that  '  privateering  is  and 
remains  abolished '  the  following  amendment : 

" '  And  that  the  private  property  of  subjects  and  citizens  of  a  belligerent 
on  the  high  seas  shall  be  exempt  from  seizure  by  the  public  armed  vessels  of 
the  other  belligerent,  except  it  be  contraband.'  This  amendment  has  been  pre- 
sented not  only  to  the  Powers  which  have  asked  our  assent  to  the  declaration 
to  abolish  privateering,  but  to  all  other  maritime  States.  Thus  far  it  has  not 
been  rejected  by  any,  and  is  favorably  entertained  by  all  which  have  made  any 
communication  in  reply."  1 

France,  Prussia,  Russia,  the  Netherlands,  and  Sardinia  did,  in  fact,  show 
themselves  disposed  to  accept  the  American  proposal  and  to  abolish  both  pri- 
vateering and  the  capture  of  enemy  merchant  ships  and  their  cargoes.  Even 
Great  Britain  "  recognized  in  the  amendment  proposed  by  the  American  Gov- 
ernment an  equitable  principle "  and  declared  that  she  "  saw  no  objection  to 
making  it  the  subject  of  a  common  conference,"  although  stating  that  she 
"  might  find  herself  constrained,  on  examining  the  details  of  the  question,  to 
make  certain  reservations  to  be  submitted  at  the  proper  time  and  place  to 
[749]  the  judgment  of  the  Powers  called  upon  to  discuss  the  matter." 2 

1  Moore:  International  Law  Digest,  vol.  vii,  pp.  564,  565. 

1  Dispatch  of  Mr.  de  Creptowitch,  Russian  Ambassador  at  London,  dated  November  15, 
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In  reply  to  the  American  proposal,  the  Government  of  Brazil  did  not  concur 
therein  and  refuse  its  assent  to  Article  1  of  the  Declaration  of  Paris.  On  the 
contrary,  it  commended  that  article.  But  at  the  same  time  it  eagerly  joined 
with  the  United  States  in  its  efforts  for  the  establishment  of  the  complete 
immunity  of  private  property  in  naval  warfare. 

Our  declaration,  contained  in  the  note  of  the  Brazilian  Chancery  to  the 
French  Legation,  under  date  of  March  18,  1857,  was  worded  as  follows: 

Humanity  and  justice  are  indeed  indebted  to  the  Congress  of  Paris  for  a 
great  improvement  in  the  common  law  of  States;  but  in  behalf  of  the  same 
principle  we  must  further  ask  of  the  Powers  signatory  to  the  treaty  of  March 
30,  1856,  as  a  consequence  of  their  work  of  peace  and  civilization,  the 
beneficent  consequence  contained  in  the  maxims  therein  proclaimed.  This 
consequence  is  that  all  innocent  private  property,  including  merchant  ships, 
must  remain  under  the  protection  of  maritime  law  against  attack  on  the  part 
of  war  cruisers. 

The  Imperial  Government  hereby  adheres  to  the  invitation  of  the  United 
States  of  America  and,  in  the  hope  of  seeing  the  extension  proposed  by  that 
Power  of  the  first  of  the  principles  adopted  by  the  Congress  of  Paris  carried 
out,  declares  itself  ready  to  accept  it  forthwith  as  the  complete  expression  of 
the  new  international  jurisprudence.1 

In  taking  this  stand,  the  Department  of  Foreign  Affairs  of  Brazil  hastened 
to  inform  the  American  Legation  at  Rio,  by  means  of  the  note  dated  March 
18,  1857,  in  which  the  Government  of  the  Emperor  stated :  "  Mr.  Tronsdale 
will  see  from  the  enclosed  document,  to  which  the  undersigned  refers,  that  the 
Imperial  Government  has  considered  it  advisable  to  give  its  approval  to  the 
maxims  proclaimed  by  the  Congress  of  Paris,  the  more  so  because  a  large  part 
of  them  were  already  sanctioned  in  the  conventional  law  of  the  Empire.  But 
the  undersigned  is  extremely  pleased  to  be  able  to  add  that  Mr.  Tronsdale 
will  see  from  the  document  itself  that  the  Government  of  His  Majesty  the 
Emperor,  in  accepting  these  principles,  has  at  the  same  time  declared  itself  to 
be  disposed  to  subscribe  to  the  extension  proposed  by  the  United  States  of 
America  as  the  necessary  and  salutary  complement  of  the  new  international 
policy." 

These  memorable  notes  were  both  signed  by  Minister  Silva  Paranhos, 
later  Viscount  Rio  Branco,  whose  name,  celebrated  especially  as  that  of  one 
of  the  protagonists  in  the  emancipation  of  the  slaves  in  Brazil,  has  found  in 
his  son,  our  present  Minister  of  Foreign  Affairs,  a  successor,  whose  mind  and 
services  recall  those  of  his  father ;  a  happy  coincidence  which  has  placed,  as  it 
were,  the  stamp  of  personal  identity  upon  the  national  continuity  of  our 
tradition. 

In  laying  this  evidence  before  you,  gentlemen,  I  am  happy  to  state  to  you 
now  that  neither  the  sentiments  of  my  country  nor  those  of  its  Government, 
which  is  bound  to  interpret  them  and  whose  instructions  I  follow,  have  changed 
in  this  respect  in  the  past  fifty  years. 

We  are  therefore  merely  preserving  our  ancient  heritage  in  willingly  adopt- 

1856.  De  Boeck,  De  la  propriete  privce  ennemie  sous  pavilion  ennemi,  pp.  117-118;  Vidari, 
Del  rispetto  della  t>roi>rieta  privata  fra  qli  Stati  in  gucrra.  1867.  p.  204.  note  2;  Lavaleye, 
Du  respect  de  la  propriete  privee  sur  mer  en  temps  de  guerre  (Acadcmie  Royale  de  Belgique. 
Extrait  des  Bulletins,  2d  series,  vol.  43,  no  5,  May,  1877),  pp.  8-9. 

'  Report  of  the  Department  of  Foreign  Affairs  of  Brazil  for  1857,  annex  C,  p.  16. 
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ing  the  proposal  filed  with  the  Bureau  of  the  Conference  in  the  name  of  the 
delegation  of  the  United  States,  and,  Mr.  President,  in  replying  to  your  ques- 
tion, in  the  name  of  the  Brazilian  delegation,  that,  in  our  opinion,  it  is  proper 
to  abolish  the  practice  hitherto  in  vogue  of  the  capture  and  confiscation  of 
[750]  enemy  private  property  under  an  enemy  flag  in  naval  warfare.  (Applause.) 
The  President  thanks  his  Excellency  Mr.  Ruy  Barbosa  on  behalf  of  the 
Commission  for  the  interesting  address  which  he  has  been  good  enough  to 
make.  He  recalls  that  in  1899  his  Excellency  Mr.  White,  first  delegate  of 
the  United  States  of  America,  brought  up  this  same  question  of  the  immunity 
of  private  property  at  sea  in  naval  warfare.  It  was  agreed  to  refer  it  to  the 
Second  Conference.  Now  the  United  States  has  again  made  the  same  proposal. 
It  would  be  desirable  to  know  the  opinion  of  the  different  Governments  rep- 
resented in  the  Fourth  Commission  upon  this  matter  and  to  decide  whether  the 
question  is  ripe  for  solution  at  the  present  time. 

His  Excellency  Mr.  Choate  takes  the  floor  and  speaks  as  follows : 
The  Government  of  the  United  States  of  America  has  instructed  its  dele- 
gates to  the  present  Conference  to  urge  upon  the  nations  assembled  the  adop- 
tion of  the  following  proposition: 

The  private  property  of  all  citizens  or  subjects  of  the  signatory  Powers 
with  the  exception  of  contraband  of  war  shall  be  exempt  from  capture  or 
seizure  on  the  sea  by  the  armed  vessels  or  by  the  military  forces  of  any 
of  the  said  signatory  Powers.  But  nothing  herein  contained  shall  extend 
exemption  from  seizure  to  vessels  and  their  cargoes  which  may  attempt  to 
enter  a  port  blockaded  by  the  naval  forces  of  any  of  the  said  Powers. 

This  proposition  involves  a  principle  which  has  been  advocated  from  the 
beginning  by  the  Government  of  the  United  States  and  urged  by  it  upon  other 
nations  and  which  is  most  warmly  cherished  by  the  American  people,  and  the 
President  is  of  opinion  that  whatever  may  be  the  apparent  specific  interest  of 
our  own  or  of  any  other  country  for  the  time  being,  the  principle  thus  declared 
is  of  such  permanent  and  universal  importance,  that  no  balancing  of  the  chances 
of  probable  loss  or  gain  in  the  immediate  future  on  the  part  of  any  nation, 
should  be  permitted  to  outweigh  the  considerations  of  common  benefit  to  civili- 
zation which  call  for  the  adoption  of  such  an  agreement. 

At  this  rare  moment  of  universal  peace  existing  throughout  the  world  the 
representatives  of  all  the  nations  of  the  world,  are  assembled  for  the  first  time, 
to  consult  and  agree  upon  what  may  tend  to  make  this  peace  permanent,  and 
while  each  nation  is  of  course  at  liberty  to  contend  here  for  what  its  own 
peculiar  interests  demand,  there  should  be  a  spirit  of  mutual  concession  and 
compromise,  which  would  favor  the  adoption  of  a  principle  so  clearly  for  the 
common  benefit  of  mankind  although  it  may  demand  of  particular  nations  the 
yielding  of  some  relic  of  belligerent  rights. 

We  are  here  under  circumstances  which  demand  of  the  Conference  the 
fullest  and  fairest  consideration  of  this  important  question.  In  the  First  Peace 
Conference  in  1899  the  subject  was  not  included  in  the  program,  and  being 
embodied  in  a  Memorial  of  the  United  States  Commission  addressed  to  his 
Excellency  Mr.  de  Staal,  President  of  that  Conference,  strongly  urging  its 
consideration,  the  Memorial  was  referred  by  him  to  the  appropriate  committee, 
which  reported  that  the  committee  did  not  consider  itself  competent  to  discuss 
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the  subject,  and  that  it  was  therefore  not  ready  to  consider  the  question  upon 
its  intrinsic  merits ;  but  that  it  had  instructed  its  chairman  to  report  in  favor  of 
a  resolution  to  be  adopted  by  the  Conference  expressing  the  hope  that  the 
whole  subject  would  be  included  in  the  program  of  a  future  Conference.  After 
the  representatives  of  two  of  the  great  Powers  had  announced,  that  in  the 

absence  of  instructions  from  their  Government  they  were  obliged  to  abstain 
[751]   from  voting,  the  report  of  the  committee  was  unanimously  adopted,  and 

accordingly  in  the  Final  Convention  adopted  on  the  29th  of  July  for  the 
specific  regulation  of  international  conflicts  it  was  unanimously  voted,  saving 
the  abstentions  referred  to,  as  follows: 

5.  The  Conference  expresses  the  wish  that  the  proposal  which  con- 
templates the  declaration  of  the  inviolability  of  private  property  in  naval 
warfare  may  be  referred  to  a  subsequent  Conference  for  consideration. 

We  are  here  therefore  to-day,  with  our  favorite  proposition,  as  a  matter  of 
right,  the  same  having  been  included  in  the  original  program  for  this  Conference 
proposed  by  his  Imperial  Majesty  the  Emperor  of  Russia  and  assented  to  by 
all  the  Powers,  so  that  no  nation  can  properly  refuse  to  vote  upon  it  on  the 
plea  of  want  of  instructions. 

We  have  said  that  the  immunity  of  the  private  property  of  belligerents  at 
sea  has  been  the  traditional  policy  of  the  United  States  from  the  formation  of 
its  Government,  and  as  will  appear  it  was  so  even  before  that  date. 

But  at  the  outset,  to  avoid  any  misapprehension  that  might  arise  from  this 
statement,  I  ought  most  frankly  to  concede  that  the  United  States  has  never 
been  able  to  put  this  policy  into  practical  operation,  because  other  Powers, 
although  sometimes  resorting  to  it  for  temporary  purposes  or  by  special  agree- 
ment, have  never  consented  to  make  such  immunity  a  permanent  rule  of  inter- 
national law.  And  as  this  could  not  be  accomplished  except  by  the  general  con- 
sent of  all  the  nations,  it  has  in  practice  in  all  its  wars,  following  the  usages  of 
other  nations,  made  use  of  the  belligerent  right  of  capture  of  enemy's  private 
ships,  and  sometimes,  as  in  the  war  of  1812,  to  a  very  large  extent,  and  only 
very  recently  has  it  by  statute  abolished  prize  money,  which  has  generally  been 
regarded  as  a  material  incentive  to  such  capture.  We  thus  confess  that  our 
Government  has  heretofore  acted  without  regard  to  the  growing  sentiment  of 
our  own  citizens  and  of  those  of  other  nations  in  favor  of  immunity,  and  in 
this  respect  we  claim  to  be  no  better  than  any  other  of  our  sister  nations  when 
acting  as  belligerents.  It  never  would  be  possible  or  practicable  for  any  bel- 
ligerent to  adopt  the  rule  unless  it  becomes,  as  we  hope  it  eventually  will  become, 
a  positive  rule  acknowledged  by  every  maritime  Power. 

But  now,  in  the  light  of  our  own  experience  of  the  comparative  advantages 
and  disadvantages  that  have  resulted  in  the  past  from  the  exercise  of  this  belliger- 
ent right,  and  of  its  constantly  decreasing  value  to  belligerents,  by  reason  of 
increased  facilities  of  transportation  by  land  from  neutral  ports  and  through 
neutral  territories  to  belligerents,  and  because  the  great  Powers  are  to-day  con- 
centrating their  fleets  for  purely  military  operations  looking  to  the  control  of 
the  sea,  and  are  only  building  vessels  which  are  useful  for  combat,  we  think 
the  time  has  come  to  appeal  to  the  maritime  nations  of  the  world  assembled 
in  this  Conference,  to  agree  to  desist  from  this  antiquated  and  mischievous 
resort  to  the  capture  of  enemy's  ships,  and  to  leave  the  high  seas  free  for  the 


754  FOURTH  COMMISSION 

prosecution  of  innocent  and  unoffending  commerce,  the  security  and  integrity 
of  which  is  of  such  vast  consequence  to  all  the  world. 

In  his  messages  to  Congress,  in  December,  1903,  President  Roosevelt 
quoting  and  enforcing  a  previous  message  of  President  McKinley  in  Decem- 
ber, 1898,  said : 

The  United  States  has  for  many  years  advocated  this  humane  and 
beneficent  principle,  and  is  now  in  a  position  to  recommend  it  to  other 
Powers  without  the  imputation  of  selfish  motives. 

[752]  In  response  to  this  message  the  Congress  of  the  United  States,  on  the 
28th  of  April,  1904,  adopted  the  following  resolution : 

That  it  is  the  sense  of  the  Congress  that  it  is  desirable  in  the  interest 
of  uniformity  of  action  by  the  maritime  States  of  the  world  in  time  of  war, 
that  the  President  endeavor  to  bring  about  an  understanding  among  the 
principal  maritime  Powers  with  a  view  to  incorporating  into  the  permanent 
law  of  civilized  nations  the  principle  of  the  exemption  of  all  private  prop- 
erty at  sea,  not  contraband  of  war,  from  capture  or  destruction  by  bel- 
ligerents. 

In  the  negotiation  bearing  upon  the  Treaty  of  Peace  with  Great  Britain  in 
1783,  four  years  before  the  adoption  of  the  Constitution  of  the  United  States, 
that  great  lover  of  peace,  Benjamin  Franklin,  our  accredited  plenipotentiary 
in  Europe,  strongly  urged  the  adoption  of  this  principle,  and  proposed  the  inser- 
tion in  the  Treaty  of  this  clause: 

And  all  merchants  or  traders  with  their  unarmed  vessels,  employed  in 
commerce,  exchanging  the  products  of  different  nations,  and  thereby  ren- 
dering the  necessary  conveniences  and  comforts  of  human  life  more  easy 
to  obtain  and  more  general,  shall  be  allowed  to  pass  freely  unmolested. 
And  neither  of  the  Powers,  parties  to  this  Treaty,  shall  grant  or  issue  any 
commission  to  any  private  armed  vessels  empowering  them  to  take  or 
destroy  such  trading  ships  or  interrupt  such  commerce. 

Our  Secretary  of  State,  Henry  Clay,  in  his  instructions  to  the  delegates 
representing  the  United  States  at  the  Panama  Conference  in  1826,  directed  them 
to  bring  forward  at  the  contemplated  Congress  the  proposition  to  abolish  war 
against  private  property  and  non-combatants  upon  the  occasion,  declaring  that 
this  had  been  an  object  which  the  United  States  had  had  much  at  heart  since 
they  assumed  their  place  among  the  nations. 

And  Secretary  of  State,  John  Quincy  Adams,  in  his  instructions  to  our 
minister  to  England  in  July,  1823,  had  said: 

It  has  been  remarked  that  by  the  usages  of  modern  war  the  private 
property  of  an  enemy  is  protected  from  seizure  or  confiscation  as  such,  and 
private  war  itself  has  been  almost  universally  exploded  upon  the  land.  By 
an  exception,  the  reason  of  which  it  is  not  easy  to  perceive,  the  private 
property  of  an  enemy  upon  the  seas  has  not  so  fully  received  the  benefit  of 
the  same  principle.  Private  war,  banished  by  tacit  and  general  consent  of 
Christian  nations  from  their  territories,  has  taken  its  last  refuge  upon  the 
Ocean,  and  there  continues  to  disgrace  and  afflict  them  by  a  system  of 
licensed  robbery  bearing  all  the  most  atrocious  characteristics  of  piracy. 


SECOND  MEETING,  JUNE  28,  1907  755 

President  Monroe,  in  his  annual  message  to  Congress  in  1823,  stated: 

Instructions  have  accordingly  been  given  to  our  Ministers  with  France, 
Russia,  and  Great  Britain,  to  make  proposals  to  their  respective  Govern- 
ments to  adopt  the  principle  as  a  permanent  and  invariable  rule  in  all  future 
maritime  wars.  And  when  the  friends  oi  humanity  reflect  on  the  essential 
amelioration  to  the  condition  of  the  human  race,  which  would  result  from 
the  abolition  of  private  war  on  the  sea,  and  on  the  great  facility  by  which 
it  might  be  accomplished,  requiring  only  the  consent  of  a  few  Sovereigns, 
an  earnest  hope  is  indulged  that  these  overtures  will  meet  with  an  attention, 
animated  by  the  spirit  in  which  they  were  made,  and  that  they  will  ulti- 
mately be  successful. 

Not  only  by  such  declarations,  embodied  in  official  instructions,  has  the 
United  States  asserted  this  principle,  but  in  its  diplomatic  dealings  with  other 
nations  it  has  carried  it  into  actual  effect  as  far  as  possible.  In  its  treaty  with 
Frederick,  King  of  Prussia,  negotiated  in  1785,  two  years  before  the  adoption 
of  the  Federal  Constitution,  negotiated  by  Benjamin  Franklin,  Thomas  Jef- 
ferson and  John  Adams,  it  was  embodied  in  the  treaty  in  almost  the  identical 
language  in  which  it  had  been  proposed  by  Franklin  to  Great  Britain  two 
years  before. 

A  similar  provision  was  inserted  in  the  treaty  between  the  United  States 
and  the  King  of  Italy  in  1871.  When  our  Government  was  invited  to 
[753]  give  in  its  adhesion  to  the  declaration  of  the  Congress  of  Paris,  in  1856, 
in  which  it  was  not  represented,  whereby  it  was  provided  that  privateer- 
ing is  and  remains  abolished,  that  the  neutral  flag  covers  enemies'  goods,  with 
the  exception  of  contraband  of  war,  and  that  the  neutral  goods,  with  the  same 
exception,  are  not  liable  to  capture  under  an  enemy's  flag,  it  declined  to  do  so 
unless  the  Declaration  should  be  extended  to  include  the  exemption  of  enemies' 
ships  as  well  as  their  goods  in  neutral  vessels.  But  then  and  ever  since  it  has 
declared  its  willingness  to  give  up  the  right  of  privateering,  if  the  other  maritime 
nations  would  agree  to  recognize  its  declared  principle  of  the  immunity  of  the 
private  property  of  non-combatants  at  sea. 

It  is  pertinent  to  call  the  attention  of  the  Conference  to  the  extent  to  which 
our  principle  has  been  carried  into  active  effect  by  other  nations  from  time  to 
time  and  for  temporary  periods. 

The  principle  was  adopted  and  carried  out  in  the  war  of  1866  by  Prussia, 
Italy  and  Austria — the  three  Powers  concerned, — and  in  1854  when  the  Crimean 
War  broke  out  it  was  announced  that  operations  would  be  confined  to  organized 
military  and  naval  forces  of  the  enemy.  But  the  announcement  was  accom- 
panied with  the  distinct  reservation  that  the  rights  enumerated  were  waived  for 
the  time  being  only.  And  on  the  outbreak  of  the  Franco-Prussian  war  of  1870 
an  attempt  was  made  by  one  of  the  belligerents  to  protect  non-combatant  com- 
merce, but  the  protection  was  eventually  withdrawn  on  the  claim  that  it  was  not 
properly  reciprocated  by  the  other  belligerents. 

In  1865  Italy  adopted  a  maritime  code  forbidding  the  capture  of  mercantile 
vessels  of  all  hostile  nations  provided  reciprocity  in  that  respect  were  observed 
by  the  other  belligerent,  and  the  rule  was  observed  in  the  war  between  Italy  and 
Austria  shortly  afterward. 

There  have  also  been  frequent  declarations  upholding  our  principle  by  bodies 
whose  utterances  were  entitled  to  very  great  respect. 


756  FOURTH  COMMISSION 

In  1859  an  assembly  of  influential  merchants  and  shippers  held  at  Bremen 
declared  in  favor  of  the  doctrine.  And  Hamburg,  Stettin,  Breslau  and  the 
Chambers  of  Commerce  of  Upper  Bavaria  concurred  in  this  expression  of 
enlightened  policy.  On  the  18th  of  April,  1868,  the  Reichstag  of  the  North 
German  Confederation  adopted  almost  unanimously  a  resolution  proposed,  which 
directed  the  chancellor  of  the  Federation  to  undertake  negotiations  with  other 
Powers,  in  order  to  secure  the  recognition  of  the  principle  of  immunity.  And 
the  Declaration  of  Delbruck  in  the  Bundesrath  left  no  room  to  doubt  that  the 
Bundesrath  and  especially  the  Prussian  Government,  regarded  the  reaching  of 
this  goal  as  desirable  as  corresponding  to  the  traditions  of  Prussian  policy. 

Professor  von  Bar,  to  whom  we  are  indebted  for  the  last  few  facts  above 
recited,  says  further: 

Even  in  England  pronouncements  of  a  like  kind  had  been  several  times 
made.  And  in  the  Brussels  International  Conference  of  1874,  which  busied 
itself  with  the  laws  of  war,  the  Russian  Government  introduced  a  project 
in  which  it  was  expressly  said  that  operations  of  war  should  not  direct 
themselves  against  private  persons — a  principle  incorporated  in  Article  40 
in  the  Project  of  the  Brussels  Conference  in  the  following  words:  "  Private 
property  ought  to  be  respected."  In  1875  the  Institute  of  International  Law 
declared  expressly  for  the  immunity  of  enemy  private  property  (enemy 
merchant  ships)  reserving,  however,  the  right  of  capture  of  contraband. 

It  may  be  stated  without  qualification  that  the  Chambers  of  Commerce 
throughout  the  world  have  declared  in  favor  of  our  principle  and  urged  its  adop- 
tion by  their  various  Governments. 
[754]  It  may  not  be  improper  to  observe  that  the  Government  of  the  United 
States  has  uniformly  advocated  the  doctrines  of  immunity  under  all  the 
vicissitudes  through  which  it  has  passed,  without  regard  to  the  effect  upon  its 
temporary  interests  for  the  time  being.  Before  we  had  an  organized  Govern- 
ment with  no  army  and  no  navy,  and  only  a  feeble  merchant  marine; — after- 
wards, as  that  marine  gradually  but  surely  increased  in  amount  and  value,  until 
at  last  it  became  a  close  second  to  the  mercantile  marine  of  England ; — at  a  later 
period,  in  our  Civil  War,  when  by  the  incursions  of  a  few  Confederate  cruisers 
our  merchant  shipping  engaged  in  foreign  commerce  was  actually  swept  from 
the  seas ; — so  that  at  the  end  of  the  Civil  War,  when  our  extemporized  navy  was 
dispersed,  we  had  neither  naval  nor  commercial  marine; — and  so  on  down  to 
the  present  time,  when  we  have  an  efficient  navy,  but  only  a  meager  tonnage 
engaged  in  foreign  commerce,  only  about  seven  per  cent  of  our  great  exports 
and  imports  passing  in  and  out  of  the  port  of  New  York  under  our  own  flag — 
in  all  these  varying  circumstances,  without  regard  to  its  direct  or  indirect  effect 
upon  our  own  fortunes  and  interests,  we  have  uniformly  advocated  the  doctrine 
as  one  of  immense  importance  to  civilization  and  to  the  general  welfare  of  all 
nations. 

In  this  we  may  fairly  claim  that  we  have  been  sustained  by  the  general 
concensus  of  statesmen  and  jurists  of  many  countries  who  have  made  themselves 
felt  upon  the  question. 

Beginning  with  England  we  have  the  utterance  of  Lord  Brougham  in  1806 : 

The  private  property  of  pacific  and  industrious  individuals  seems  to  be 
protected,  and  except  in  the  single  case  of  maritime  capture  it  is  spared 
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accordingly  by  the  general  usage  of  all  modern  nations.  No  army  now 
plunders  unarmed  individuals  ashore,  except  for  the  purpose  of  providing 
for  its  own  subsistence.  And  the  laws  of  war  are  thought  to  be  violated 
by  the  seizure  of  private  property  for  the  sake  of  gain,  even  within  the 
limits  of  the  hostile  territory.  It  is  not  easy  at  first  sight  to  discover  why 
this  humane  and  enlightened  policy  should  still  be  excluded  from  the  scenes 
of  maritime  hostility,  or  why  the  plunder  of  industrious  merchants,  which 
is  thought  disgraceful  on  land,  should  still  be  accounted  honorable  at  sea. 

And  Lord  Palmerston,  in  his  address  to  the  Liverpool  Chamber  of  Com- 
merce on  November  8,  1856,  declared:  - 

I  can  not  help  hoping  .  .  .  that  in  the  course  of  time  those  principles 
of  war,  which  are  applied  to  hostilities  by  land,  may  be  extended  without 
exception  to  hostilities  by  sea,  so  that  private  property  shall  no  longer  be 
the  object  of  aggression  on  either  side.  If  we  look  at  the  example  of  former 
periods  we  shall  not  find  that  any  powerful  country  was  ever  vanquished 
through  the  losses  of  individuals.  It  is  the  conflict  of  armies  by  land  and 
of  fleets  by  sea  that  decide  the  great  contests  of  nations. 

And  Mr.  Cobden,  in  1862,  in  his  address  to  the  Manchester  Chamber  of 
Commerce,  after  referring  to  the  refusal  of  the  Government  of  the  United 
States  to  adhere  to  that  part  of  the  Declaration  of  Paris  abolishing  privateering, 
said: 

That  Government  .  .  .  stated  that  they  preferred  to  carry  out  the 
resolution  which  exempted  private  property  from  capture  by  privateers  at 
sea  a  little  further,  and  to  declare  that  such  property  should  be  exempted 
from  seizure  whether  by  privateers  or  by  armed  government  ships.  Now, 
if  this  counter  proposal  had  never  been  made  I  contend  that  after  the 
change  had  been  introduced  affirming  the  rights  and  privileges  of  neutrals 
it  would  have  been  the  interest  of  England  to  follow  out  the  principle  to 
the  extent  proposed  by  America. 

[755]  And  John  Stuart  Mill,  in  a  speech  in  1867,  said: 

Those  who  approve  of  the  Declaration  of  Paris  mostly  think  that  we 
ought  to  go  still  farther ;  that  private  property  at  sea,  except  contraband  of 
war,  should  be  exempt  from  seizure  in  all  cases,  not  only  in  the  ships  of 
neutrals  but  in  those  of  the  belligerent  nations.  This  doctrine  was  main- 
tained with  ability  and  earnestness  in  this  House  during  the  last  session  of 
Parliament,  and  it  will  probably  be  brought  forward  again  for  there  is 
great  force  in  the  argument  on  which  it  rests. 

Sir  Henry  Maine,  a  great  authority  on  international  law,  as  well  as  upon 
the  principles  of  justice  in  general,  writing  in  1888,  with  a  view  to  satisfy  his 
Government  that  it  was  greatly  for  the  interest  of  Great  Britain  to  concur  in 
the  American  doctrine,  said: 

These  of  course  are  economical  reasons,  but  I  also  look  on  the  subject 
from  the  point  of  view  of  international  law.  Unless  wars  must  be  alto- 
gether discarded,  as  certain  never  again  to  occur,  our  situation  is  one  of 
unexampled  danger.  Some  part  of  the  supplies  which  are  matter  of  life 
and  death  to  us  may  be  brought  to  us  as  neutral  cargo  with  less  difficulty 
than  before  the  Declaration  of  Paris  was  issued,  but  a  nation  still  permitted 
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to  employ  privateers  can  interrupt  and  endanger  our  supplies  at  a  great 
number  of  points,  and  so  can  any  nation  with  a  maritime  force  of  which  any 
material  portion  can  be  detached  for  predatory  cruising.  It  seems,  then, 
that  the  proposal  of  the  American  Government  to  give  up  privateers  on 
condition  of  exempting  all  private  property  from  capture  might  well  be  made 
by  some  very  strong  friend  of  Great  Britain.  If  universally  adopted  it 
would  save  our  food  and  it  would  save  the  commodities  which  are  the  price 
of  our  food,  from  their  most  formidable  enemies,  and  would  disarm  the 
most  formidable  class  of  these  enemies. 

And  finally,  as  expressive  of  the  sentiments  of  at  least  a  portion  of  the 
English  Government  and  people  of  the  present  day,  we  have  the  letter  to  the 
Times  of  October  4,  1905,  of  the  present  Lord  Chancellor  of  Great  Britain 
in  which  he  most  emphatically  endorses  the  American  doctrine.     He  says: 

It  may  be  asked  what  prospect  is  there  of  altering  the  law  in  this  respect 
even  if  we  desired  it.  An  answer  may  be  found  in  the  history  of  this  ques- 
tion upon  which,  instructive  though  it  is,  a  few  words  must  suffice.  During 
the  last  fifty  years  or  more  the  United  States  have  persistently  advocated 
this  change  even  to  the  point  of  refusing  to  abandon  the  right  of  privateer- 
ing in  1856  unless  all  property,  other  than  contraband,  should  be  declared 
free  from  maritime  capture,  Germany,  Austria,  Italy,  Russia  have  all 
within  the  last  half  century  either  adopted  in  their  own  practice  or 
offered  to  adopt  the  American  view,  and  Continental  jurists  have  almost 
without  exception  denounced  the  existing  law.  Last  year  President 
Roosevelt  declared  in  favor  of  a  new  international  Conference  at  The 
Hague,  and  notified  that  among  other  matters  for  deliberation  the  United 
States  intended  again  to  press  this  very  subject  on  the  attention  of  the 
Powers.  Unquestionably  the  American  President,  with  the  immense 
authority  he  now  wields,  will  exert  every  effort  to  maintain  his  point.  I 
trust  that  his  Majesty's  Government  will  avail  themselves  of  this  unique 
opportunity.  I  urge  it  not  upon  any  ground  of  sentiment  or  of  humanity 
(indeed  no  operation  of  war  inflicts  less  suffering  than  the  capture  of 
unarmed  vessels  at  sea)  but  upon  the  ground  that  on  the  balance  of  argu- 
ment coolly  weighed  the  interests  of  Great  Britain  will  gain  much  from  a 
change  long  and  earnestly  desired  by  a  great  majority  of  other  Powers. 

It  may  also  be  safely  asserted  that  the  judgment  of  many  eminent  English 
writers  on  international  law  has  been  pronounced  in  support  of  the  American 
doctrine. 

Nor  have  Continental  authorities  been  backward  in  support  of  the  same 
policy.  Chateaubriand  declared  on  behalf  of  the  French  King,  that  could  all 
nations  be  induced  to  agree  to  the  principle :  "  His  Majesty  would  congratulate 
himself  on  having  given  a  salutary  example,  and  in  having  proved  that  without 

compromising  the  success  of  war,  its  scourge  could  be  abated." 
[756]  Count  Nesselrode,  who  for  many  years  controlled  the  foreign  affairs  of 
Russia,  expressed  himself  to  Mr.  Middleton,  the  American  minister  at  St. 
Petersburg  who  negotiated  the  Treaty  of  1824  between  the  two  countries :  "  That 
the  Emperor  sympathized  with  the  opinions  and  wishes  of  the  United  States, 
and  as  soon  as  the  Powers  whose  consent  was  indispensable  to  make  it  effective 
was  obtained,  he  would  authorize  his  minister  to  discuss  the  different  articles 
of  an  act  which  would  be  a  crown  of  glory  to  modern  diplomacy." 
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And  many  Continental  writers  on  international  law  of  great  eminence,  whose 
authority  is  not  limited  to  the  boundaries  of  their  own  country  (such  as 
Bluntschli,  Calvo,  Jacquemyns,  Pierantoni,  Ahrens,  Perels,  Dupuis  and 
Martens)  might  be  cited  in  strong  support  of  the  same  view. 

By  authority  of  President  Roosevelt  we  ask  for  the  adoption  by  the  Con- 
ference of  this  historic  American  doctrine  on  broad  humanitarian  grounds,  as 
tending  greatly  to  promote  the  cause  of  civilization,  as  removing  the  last  relic 
of  barbarism  in  maritime  warfare,  and  as  a  great  principle  of  justice  which  is 
sure  to  advance  the  cause  of  peace,  being  as  indispensable  to  the  general  interests 
of  neutrals  as  for  the  preservation  of  the  integrity  of  commerce  in  which  the 
community  of  interest  of  all  nations  is  at  last  finally  established. 

There  is  no  reason  for  the  immunity  of  private  property  upon  land  from 
wanton  plunder  and  destruction  which  does  not  equally  apply  to  similar  prop- 
erty upon  the  sea.  We  do  not  ignore  or  in  any  way  seek  to  evade  the  rules  of 
military  law  by  which  private  property  upon  land  may  be  occupied  and  held  for 
legitimate  military  purposes,  such  as  making  requisition  for  the  support  of  armies, 
or  for  levying  taxes,  or  with  a  view  to  ultimate  annexation  by  the  victor,  of  which 
the  unrestricted  right  of  commercial  blockade  is  a  fair  equivalent  on  the  sea. 

But  leaving  aside  all  that  part  of  military  law  which  is  undisputed,  because 
it  has  no  bearing  upon  the  present  question,  we  submit  that  there  is  a  perfect 
analogy  between  the  exemption  of  private  property  on  land  not  needed  for  mili- 
tary purposes,  from  spoliation  and  destruction  which  is  now  established  for  cen- 
turies by  the  usage  of  nations  and  a  similar  exemption  which  we  claim  for  pri- 
vate property  on  the  sea,  not  needed  for  military  purposes. 

We  do  not  deny  that  a  private  house  and  its  contents,  which  stood  in  the 
way  of  a  hostile  advancing  army,  in  its  efforts  to  reach  and  attack  the  other  bel- 
ligerent, might  properly  be  swept  away  and  be  entitled  to  no  exemption.  But 
nothing  can  be  better  settled,  than  that  apart  from  the  military  necessities  already 
referred  to,  for  the  commander  of  an  army  to  send  out  forces  for  the  purpose 
of  robbing  private  houses  of  their  contents,  and  destroying  the  residences  of 
unoffending  non-combatants,  would  be  a  gross  violation  of  every  principle  of 
justice  and  good  morals,  and  of  the  existing  laws  of  war,  and  to  this  extent  in 
the  same  way  the  wanton  spoliation  of  non-combatant  ships  and  cargoes  not 
needed  for  military  purposes,  for  the  mere  purpose  of  enriching  the  captors,  or 
their  governments,  or  of  terrorizing  the  unfortunate  owners  and  their  govern- 
ments and  coercing  them  to  submit  to  the  will  of  the  triumphant  belligerent,  and 
to  accept  his  terms,  is  abhorrent  to  every  principle  of  justice  and  of  right,  and 
ought  to  be  remitted  to  the  same  category  of  condemnation  in  which  similar 

outrages  upon  non-combatants  on  land  are  now  universally  included. 
[757]  It  may  not  be  out  of  place  at  this  point  to  define  the  limits  of  the  con- 
cession which  our  proposition  demands  of  belligerent  nations,  or  of  those 
who  are  liable  at  any  time  to  become  so.  In  demanding  the  exemption  of  enemy 
ships,  with  whatever  cargo  they  may  contain,  from  capture  and  destruction,  we 
are  but  following  in  the  footsteps  of  Great  Britain  and  the  other  parties  to  the 
Treaty  of  Paris  of  1856,  and  carrying  to  its  logical  conclusion  the  great  step  in 
advance  towards  the  amelioration  of  the  horrors  of  war  that  was  then  made 
by  them.  By  her  Order  in  Council  of  April  15,  1854,  Great  Britain  declared 
that  her  Majesty,  being  desirous  of  rendering  the  war  (that  is  the  Crimean 
War)  as  little  onerous  as  possible  to  the  powers  with  whom  she  remains  at  peace, 
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and  in  order  to  preserve  the  commerce  of  neutrals  from  all  unnecessary  obstruc- 
tion, was  willing  to  waive  a  part  of  the  belligerent  rights  appertaining  to  her  by 
the  law  of  nations  and  "  that  Her  Majesty  would  waive  the  right  of  seizing 
enemy's  property  laden  on  board  a  neutral  vessel  unless  it  be  contraband  of 
war,"  which  was  a  wide  and  magnanimous  departure  from  the  doctrine  which 
up  to  that  time  she  had  tenaciously  held  of  the  right  of  seizing  enemy's  goods 
wherever  found. 

The  credit  of  this  first  step  in  this  progress  to  peace  belongs  exclusively  to 
Great  Britain,  and  should  be  universally  acknowledged,  as  it  is  a  complete  answer 
to  any  suggestion  that  she  stands  in  the  way  of  such  progress.  The  Declaration 
that  followed  the  close  of  the  war,  signed  by  the  representatives  of  France, 
Austria,  Prussia,  Russia,  Sardinia,  Turkey  and  England  established  this  first 
step  as  a  full  and  final  one  on  the  part  of  those  nations  and  of  many  other 
States  which  have  since  given  in  their  adherence.  And  as  Mr.  Sheldon  Amos 
says:  It  is  well  known  that  the  continual  refusal  to  adhere  on  the  part  of  the 
United  States  is  solely  due  to  their  insisting  on  securing  still  greater  immunities 
for  commerce  as  the  price  of  abandoning  their  right  to  use  privateers. 

The  reason  which  the  United  States  of  America  gave  for  refusing  to  adhere 
to  the  Declaration  of  Paris,  was  that  it  did  not  go  far  enough  in  that  while 
exempting  from  seizure  merchandise,  enemy's  property,  on  neutral  vessels,  it 
did  not  carry  that  doctrine  to  its  logical  conclusion  and  exempt  also  from  seizure 
ships  belonging  to  individuals  of  the  enemy. 

In  a  letter  addressed  to  Mr.  de  Sartiges,  French  Minister  at  Washington, 
July  28,  1856,  Mr.  Marcy,  Secretary  of  State,  proposed,  in  the  name  of  his  Gov- 
ernment, to  add  to  the  first  article  of  the  Declaration  of  Paris  (abolishing  pri- 
vateering) the  following  words: 

And  the  private  property  of  subjects  or  citizens  of  any  one  of  the  bel- 
ligerent powers  shall  not  be  subject  to  seizure  by  the  vessels  of  the  other 
unless  they  contain  contraband  of  war,  after  saying:  Justice  and  humanity 
demand  that  this  practice  (of  subjecting  private  property  on  the  ocean  to 
seizure  by  belligerents)  should  be  abandoned,  and  that  the  rule  in  relation  to 
such  property  on  land  should  be  extended  to  it  when  found  upon  the  high 
seas. 

And  he  justified  his  proposition  in  an  elaborate  argument.  Our  position 
then  was  and  ever  since  has  been  that  we  are  ready  to  give  up  privateering 
whenever  the  other  Powers  should  consent  to  extend  the  principle  of  immunity 
to  enemy's  ships  as  well  as  to  their  goods  on  neutral  vessels. 

It  is  significant  that  Russia  welcomed  the  proposition  of  Mr.  Marcy  in 
terms  that  deserve  to  be  recalled.  In  September,  1856,  Prince  Gortschakoff 
wrote  to  the  Russian  Minister  at  Washington: 

[758]  Your  Excellency  will  have  occasion  at  Paris  to  take  notice  of  the  note  of 
Mr.  Marcy,  in  which  the  proposition  of  America  is  developed  in  a  manner 
sa  able  and  so  luminous  that  it  commands  conviction.  The  Secretary  of 
State  does  not  weigh  exclusively  the  interest  of  the  United  States ;  he 
upholds  that  of  all  peoples.  He  has  supported  this  generous  idea  by  argu- 
ments which  admit  of  no  reply.  The  attention  of  the  Emperor  has  been 
excited  to  the  highest  degree  by  these  overtures  of  the  American  cabinet. 
In  its  way  of  putting  the  question  they  deserve  to  be  taken  into  serious  con- 
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sideration  by  the  Powers  signatory  to  the  Treaty  of  Paris.  They  would 
honor  themselves  in  proclaiming  to  the  world  in  a  unanimous  resolution 
the  principle  that  the  inviolability  which  they  have  always  recognized  as  to 
the  private  property  on  land  should  be  also  extended  to  that  property  at  sea. 
They  would  thus  crown  the  work  of  pacification  which  has  called  them  to- 
gether, and  they  would  give  to  peace  a  new  guarantee  of  duration.  By 
order  of  the  Emperor  you  are  invited  to  lay  these  views  before  the  Minister 
of  Foreign  Affairs  and  to  let  him  know  that  if  the  American  proposition 
becomes  the  subject  of  deliberation  in  common  among  the  Powers  it  will 
receive  a  decided  support  on  the  part  of  the  representative  of  His  Imperial 
Majesty.  You  are  likewise  authorized  to  declare  that  Your  August  Master 
would  be  disposed  to  take  the  initiative  in  that  matter. 

And  Mr.  Laveleye  says  in  the  same  connection: 

The  proposition  of  the  United  States  was  well  received  bv  all  the  other 
States  signatory  to  the  Congress  of  Paris,  above  all  by  France  and  Russia. 
Piedmont  and  Holland  applauded  it  and  even  England  did  not  reject  it. 

Since  this  declaration  all  that  remains  to  the  parties  to  it  as  belligerents,  of 
the  ancient  right  of  capturing  and  destroying  enemy's  property,  is  limited  to 
enemy's  ships.  And  the  question  is,  whether  this  remnant  of  belligerent  right 
under  present  circumstances  is  of  sufficient  value  for  military  purposes,  to  justify 
a  belligerent  State  in  refusing  to  waive  it  in  response  to  the  general  demand  of 
public  opinion  already  everywhere  pronounced  in  the  most  emphatic  manner,  and 
which  is  sure,  sooner  or  later,  to  command  on  the  part  of  all  nations  obedience  to 
its  behests.  For  nations,  like  individuals,  however  powerful  in  themselves,  are 
the  subjects  of  public  opinion,  which  in  the  end  must  rule  the  world. 

As  to  the  value  of  this  remnant  of  belligerent  right,  it  is  to  be  observed  that 
in  modern  times  it  has  greatly  diminished  and  is  still  rapidly  diminishing.  In 
ancient  times  it  was  perhaps  the  principal  factor  in  maritime  war,  the  power  to 
destroy  enemy's  property  of  every  kind,  public  and  private,  wherever  it  could 
be  found  afloat.  But  now  that  war  has  properly  come  to  be  regarded  as  a  test  of 
strength  between  the  organized  armed  forces  and  the  financial  ability  of  the  re- 
spective contestants  to  maintain  the  contest  by  sea  and  land,  the  power  to 
destroy  enemy's  non-combatant  ships  upon  the  sea  is  no  longer  a  very  potent 
factor. 

No  instance,  we  think,  can  be  found  in  modern  wars  of  a  war  having  been 
prevented  or  shortened  by  the  exercise  of  this  power,  and  the  destruction  of 
merchant  shipping  has  been,  and  is,  and  is  likely  to  be,  a  comparatively  trifling 
incident  in  the  contests  of  nations.  Take  for  instance  our  own  Civil  War  which 
lasted  for  four  years  and  during  which,  as  we  have  said,  our  mercantile  shipping 
was  substantially  destroyed  or  swept  from  the  seas  by  a  few  confederate  cruisers. 
The  fact  distressed  us  very  much,  but  it  exercised  not  the  slightest  influence  in 
bringing  the  war  to  a  close,  which  was  brought  about  by  the  maintenance  of  an 
effective  blockade  and  the  overwhelming  superiority  of  the  military  and  financial 
power  of  the  Union. 

Our  experience  in  that  contest  shows  that  the  first  thing;  that  happens  on 
the  commencement  of  a  war  to  which  a  maritime  nation  is  a  party  is  the  transfer 
to  neutral  flags  and  bottoms  of  the  principal  part  of  its  carrying  trade,  and  a 
transfer,  by  means  of  insurance  against  the  war  risk  and  largely  to   foreign 
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[759]  nations,  of  liability  to  loss  by  the  destruction  of  that  which  remains  under 
the  flag.  So  that  this  remnant  of  belligerent  right  whether  regarded  as 
a  deterrent  from  war,  or  as  a  means  of  terrorizing  the  enemy's  government 
and  reducing  it  to  submission  as  a  means  of  terminating  the  war,  has  ceased  to 
be  an  important  factor. 

Again,  this  remnant  of  right  to  destroy  enemy's  non-combatant  merchant 
ships  is  not  to  be  confounded  with  the  right  of  blockade  which,  if  our  demand 
is  granted,  will  still  remain  in  full  force.  It  has  been  argued,  on  the  part  of 
those  who  would  maintain  for  belligerents  the  continuance  of  the  ancient  prac- 
tice, as  if  we  were  demanding  some  impairment  of  the  right  of  blockade.  But 
our  proposition  as  we  have  stated  it  excludes  all  possibility  of  this  idea,  as  we 
ask  only  for  the  exemption  from  capture  of  enemy's  merchant  ships  not  carrying 
contraband  of  war  and  not  attempting  to  violate  a  blockade. 

It  is  therefore  for  every  nation  to  judge  for  itself  whether  since  the  Declara- 
tion of  Paris,  which  gave  much  more  than  half  the  right  away,  and  since  these 
changes  in  modern  methods  of  business  which  have  so  materially  minimized  the 
value  of  the  remnant  of  the  right,  it  is  of  sufficient  importance  to  justify  it  in 
refusing  to  abandon  what  remains,  in  deference  to  the  general  demand  of  the 
civilized  world,  and  whether  it  may  not  safely  comply  with  this  demand  and  give 
up  what  is  of  so  little  value,  and  carry  out  to  its  logical  conclusion  the  humane 
reform  of  the  evils  of  war  which  was  so  nobly  commenced  in  1854  and  1856. 

On  behalf  of  the  United  States  of  America  we  make  this  appeal  to  our  sister 
nations  to  give  their  assent  to  our  humane  and  pacific  proposition,  which  we  for 
more  than  a  century  have  sought  to  bring  about. 

First  on  humanitarian  grounds.  The  capture  and  destruction  of  enemy's 
private  property  at  sea,  belonging  to  unoffending  non-combatants  who  are  pur- 
suing international  trade,  not  for  their  own  benefit  alone  but  for  the  common 
benefit  of  the  world,  is  the  last  remaining  element  of  ancient  piracy.  To  despoil 
innocent  and  unoffending  merchants,  who  are  taking  no  part  in  the  war,  of  their 
ships  and  the  goods  contained  in  them,  or  to  destroy  them  if  the  convenience  of 
the  captors  requires,  savors  of  the  savagery  of  ancient  war.  It  ought  no  longer 
to  be  tolerated  by  civilized  nations.  And  as  it  is  generally  accompanied  by  hold- 
ing under  most  unwholesome  conditions  the  crews  of  the  captured  ships,  this 
greatly  adds  to  the  cruelty  and  barbarity  of  the  proceeding.  As  matters  now 
stand  the  damage  to  the  individual  owners  far  outweighs  any  possible  benefit  to 
the  belligerent  state. 

Secondly,  we  place  it  on  a  ground  more  important  still,  of  the  unjustifiable 
interference  with  innocent  and  legitimate  commerce  which  concerns  not  alone 
the  nation  to  which  the  ship  belongs,  but  the  whole  civilized  world.  The  growth 
and  development  of  international  trade  and  commerce  during  the  last  fifty  years 
is  one  of  the  marvels  of  history.  It  tends  more  than  anything  else  to  bind 
the  nations  together  in  the  bonds  of  peace,  and  creates  a  community  of  interest 
which  is  immediately  disturbed  by  any  violent  interference  with  it  in  any  part 
of  the  globe.  There  is  hardly  an  interest  in  any  nations  that  is  not  imme- 
[760]  diately  disturbed  and  subjected  to  jeopardy  and  loss  by  any  such  inter- 
ference. 

The  merchant  ship  itself  is  but  a  fragment,  and  an  inconsiderable  fragment, 
of  the  commercial  adventure  in  which  it  is  engaged.  The  transportation  of  the 
cargo  interests  generally  the  neutral  world,  and  that  interest  ramifies  in  all  direc- 
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tions.    And  the  capture  and  destruction  of  the  ship  involves  all  such  interests  in 
damage  and  ruin.    As  a  very  distinguished  writer  has  said: 

The  organization  of  international  trade  demands  for  its  conditions 
stability  and  confidence,  and  whatever  impairs  these  not  only  to  that  extent 
weakens  the  organization  but  goes  a  long  way  to  destroy  it. 

But  the  capture  of  private  property  at  sea  is  simply  the  ruin  of  this 
organization,  and  of  all  on  which  it  depends.  Were  maritime  wars  at  all  more 
common  than  they  are,  international  trade  would  be  impossible  and  the  most 
pacific  nations  would  suffer  equally  with  those  most  frequently  belligerent. 
As  it  is,  the  miserable  and  trivial  gains  acquired  by  making  maritime  prizes, 
and  the  loss  occasioned  to  the  enemy's  resources  by  hampering  his  commerce, 
make  but  a  poor  compensation  for  the  utter  disorder  in  which  even  the  cap- 
turing State  involves  its  own  trade,  and  the  widespread  confusion  and  dis- 
aster which  is  spread  on  every  side  among  neutral  States. 

We  insist  upon  our  proposition  in  the  third  place  as  a  direct  advance  toward 
the  limitation  of  war  to  its  proper  province,  a  contest  between  the  armed  forces 
of  the  States  by  land  and  sea  against  each  other  and  against  the  public  property 
of  the  respective  States  engaged.  If  this  rule  which  we  advocate  is  adopted  by 
the  common  concurrence  of  nations,  that  portion  of  destructive  war  which  has 
heretofore  wrought  only  mischief  to  mankind,  will  be  put  an  end  to,  and  armies 
and  fleets,  instead  of  being  employed  for  the  protection  or  destruction  of  innocent 
property  of  non-combatants,  will  be  left  to  their  proper  duty  of  fighting  with 
each  other,  of  maintaining  blockades  and  protecting  seacoasts.  If  it  be  said  as  was 
objected  by  Lord  Palmerston  already  quoted,  and  who  afterwards  changed  his 
mind  and  in  1862  declared:  That  if  we  adopted  these  principles  we  should 
almost  reduce  war  to  an  exchange  of  diplomatic  notes. 

We  reply,  as  Sir  John  Lubbock  (now  Lord  Avebury)  did,  in  the  House 
of  Commons :  Well,  that  would  be  a  result  which  we  could  contemplate,  not  only 
with  equanimity,  but  with  satisfaction. 

"  The  tendency  of  history  "  he  declared,  "  had  been  to  render  wars  more 
humane  as  civilization  progressed,  and  the  extension  of  the  Declaration  of  Paris 
to  all  property  afloat  was  merely  another  step  in  that  direction." 

And  finally  we  object  to  the  old  practice  and  insist  upon  our  demand  for  its 
abolition  on  the  ground  that  it  is  now  no  longer  necessary  and  that  it  tends  to 
invite  war  and  to  provoke  new  wars  as  a  natural  result  of  its  continuance. 

At  the  present  day,  by  the  general  consent  of  the  civilized  nations  of  the 
world,  and  independently  of  any  expressed  treaty  or  other  public  act,  it  is  an 
established  rule  of  international  law  that  coast-fishing  vessels,  with  their  imple- 
ments and  supplies,  cargoes  and  crews  unarmed,  and  honestly  pursuing  their  peace- 
ful calling,  are  exempt  from  capture  as  prize  of  war.  This  rule  is  one 
[761]  which  prize  courts,  administering  the  law  of  nations,  are  bound  to  take 
judicial  notice  of,  and  to  give  effect  to,  in  the  absence  of  any  treaties  or 
other  public  acts  of  their  own  Government  in  relation  to  the  matter. 

The  reason  given  is  a  purely  humanitarian  one  that  they  are  engaged  in 
feeding  the  hungry,  even  though  it  be  the  hungry  of  the  other  belligerent,  and 
that  it  would  be  too  hard  to  snatch  from  poor  fishermen  the  means  of  earning 
their  bread. 

This  matter  was  well  put  by  Louis  XVI,  when  his  forces  were  engaged  in 


764  FOURTH  COMMISSION 

the  American  War  of  Independence,  in  a  letter  addressed  by  him  on  June  5,  1779, 
to  his  Admiral  informing  him  that  the  wish  he  had  always  had  of  alleviating,  as 
far  as  he  could  the  hardships  of  wars,  had  directed  his  attention  to  that  class  of 
his  subjects  which  devoted  itself  to  the  trade  of  fishing  and  had  no  other  means 
of  livelihood.  That  he  had  thought  that  the  example  which  he  should  give  to  his 
enemies,  and  which  could  have  no  other  source  than  the  sentiments  of  humanity 
which  inspired  him,  would  determine  them  to  allow  to  fishermen  the  same 
facilities  which  he  should  consent  to  grant,  and  that  he  had  therefore  given  orders 
to  the  commander  of  all  his  ships  not  to  disturb  English  fishermen,  nor  to 
arrest  their  vessels  laden  with  fresh  fish,  even  if  not  caught  by  those  vessels, 
provided  they  had  no  offensive  arms  and  were  not  proved  to  have  made  any 
signals  creating  a  suspicion  of  intelligence  with  the  enemy.  The  capture  and 
ransom  by  a  French  cruiser  of  the  John  and  Sarah,  an  English  vessel  coming 
from  Holland,  laden  with  fresh  fish,  were  pronounced  to  be  illegal.  The  whole 
subject  was  fully  considered  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  The  Paquete  Habana,  175  U.  S.  677. 

In  the  changed  conditions  of  commerce  and  of  naval  warfare  at  the  present 
day,  it  is  difficult  to  understand  why  the  same  principle  of  immunity  should  not 
be  extended  to  the  unarmed  vessels  of  the  enemy  which  are  engaged  in  the 
peaceful  pursuit  of  "  exchanging  the  products  of  different  places  and  thereby 
rendering  the  necessaries,  conveniences  and  comforts  of  life  more  easy  to  obtain." 

The  temptation  to  any  nation  desiring  or  likely  to  be  engaged  in  war  to 
attack  and  prey  upon  the  mercantile  marine  of  its  adversary  as  a  first  blow  to 
impair  his  strength,  is  very  pressing  and  urgent,  and  is  an  inducement  much  more 
likely  to  lead  to  war  than  is  the  fear  of  a  similar  attack  from  the  adversary  a 
deterrent  from  it,  especially  in  the  case  of  a  nation  that  itself  has  a  small  mer- 
cantile marine  but  can  muster  cruisers  or  gunboats  sufficient  to  attack  the  unarmed 
merchant  vessels  of  the  other  side  upon  the  sea. 

And  history  shows  us  many  instances  where  the  spoliation  of  a  nation's  com- 
merce, had  led,  out  of  revenge  and  a  spirit  of  retaliation,  to  new  wars.  Indeed 
our  own  experience,  as  the  result  of  our  Civil  War,  is  a  marked  illustration  of  this 
tendency.  The  destruction  of  our  mercantile  marine  necessarily  led,  under  the 
circumstances  which  brought  it  about,  to  the  presentation  on  our  part  of  what 
were  known  as  the  Alabama  Claims,  the  existence  of  which  unsettled  produced 
for  many  years  a  very  disturbing  and  embittered  state  of  feeling  between  us  and 
Great  Britain,  which  was  finally  and  happily  relieved  by  the  exercise  of  mutual 
patience  and  forbearance  in  sending  the  whole  subject  for  amicable  adjustment 
to  the  arbitration  at  Geneva,  which  resulted  in  the  restoration  of  friendship  and 
good  feeling  between  the  two  countries  which  has  subsisted  to  the  present  day. 

To  quote  again  from  the  distinguished  writer  to  whom  we  have  already 
referred, 
[762]  There  is  no  doubt  that*  the  widespread  irritation  occasioned  by  the  cap- 
ture of  private  property  at  sea  as  much  as  on  land  is  one  of  the  main 
provocatives  of  enduring  national  hatred. 

Apart  from  all  historical  and  ethical  points  of  view,  it  may  well  be  claimed 
that  there  is  another  strong  ground  in  support  of  the  immunity  at  sea  of  private 
property  not  needed  for  .military  purposes,  for  which  we  contend.  From  eco- 
nomical considerations,  it  is  no  longer  worth  the  while  of  maritime  nations  to 
construct  and  maintain  ships  of  war  for  the  purpose  of  pursuing  merchant  ships 
which  have  nothing  to  do  with  the  contest.    The  marked  trend  of  naval  warfare 
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among  all  great  maritime  nations  at  the  present  time  is  to  dispense  with  armed 
ships  adapted  to  such  service,  and  to  concentrate  their  entire  resources  upon  the 
construction  of  great  battleships  whose  encounters  with  those  of  their  adversaries 
shall  decide  any  contest,  thus  confining  war  as  it  should  be  to  a  test  of  strength 
between  the  armed  forces  and  the  financial  resources  of  the  combatants  on  sea  and 
on  land.  It  is  probable  that,  if  the  truth  were  known,  there  has  been  an  actual 
diminution  by  all  the  maritime  nations  in  the  construction  of  war  vessels  adapted 
to  the  pursuit  of  merchantmen,  and  indeed  a  sale  or  breaking  up  of  such  vessels 
which  had  been  for  some  time  in  service.  Indeed,  none  of  the  great  navies  now 
existing,  could  .afford  to  employ  any  of  their  great  and  costly  ships  of  war  or 
cruisers  in  the  paltry  pursuit  of  merchantmen  scattered  over  the  seas.  The  game 
would  not  be  worth  the  candle,  and  the  expense  would  be  more  than  any  probable 
result. 

This  presents  in  another  form  the  idea  already  referred  to  that  war  has  come 
to  be,  as  it  should  be,  a  contest  between  the  nations  engaged,  and  not  between 
either  nation  and  the  non-combatant  citizens  or  individuals  of  the  other  nation, 
and  it  results  from  it  that  the  non-combatant  citizens  should  be  let  alone,  and  that 
no  amount  of  pressure  that  can  be  brought  to  bear  upon  them,  will  have  any 
serious  effect  in  shortening  any  controversy. 

We  believe  it  to  be  true  also  that  the  policy,  the  necessary  policy,  of  mari- 
time States  to-day  is  to  concentrate  their  fleets  so  as  to  be  prepared  to  meet  any 
emergency  of  war  with  the  aggregate  force  of  such  fleets,  which  practically  will 
forbid  to  any  considerable  extent  the  pursuit  of  scattered  merchantmen. 

It  is  not  within  our  province,  nor  would  the  proprieties  of  the  occasion 
permit  us,  to  attempt  to  convince  the  representatives  of  any  nation  taking  part  in 
this  Conference  that  its  own  national  interest  requires  it  to  give  up  the  ancient 
practice  and  accept  our  proposition. 

There  seems  in  several  of  the  nations  to  be  a  division  of  opinion  upon  the 
subject,  the  merchants,  the  statesmen,  the  jurists  and  the  majority  of  the  press 
being  generally  in  favor  of  our  proposition. 

What  we  hope  to  do  is  to  satisfy  the  Conference  as  a  body,  and  that  by  a  great 
majority,  that  the  general  welfare  of  all  the  nations  together,  as  having  a  com- 
munity of  interest  in  the  commerce  of  the  world,  requires  the  adoption  of  the 
principles  of  immunity  of  private  property  at  sea, — with  the  exceptions  embodied 
in  our  proposition.  Of  course  it  will  require  an  agreement  of  all  to  bring  about 
the  passage  of  a  resolution  in  the  name  of  the  Conference,  and  thereby  to  put 
an  end  to  the  existing  practice.  But  we  feel  so  strongly  that  our  cause  is  just, 
and  that  the  general  opinion  of  the  nations  is  with  us,  that  we  deem  it  extremely 
desirable  that  after  the  discussion  a  vote  should  be  taken  of  all  the  nations  repre- 
sented in  the  Conference,  with  the  hope  that  although  such  a  vote  may  not 
[763]  result  in  the  adoption  of  an  unanimous  decision,  it  will  so  impress  the 
nations  who  dissent  as  to  dissuade  them  in  future  conflicts  from  carrying 
the  existing  rule  any  longer  into  actual  practice,  except  in  case  of  greatest 
extremity.  The  strict  international,  legal  right  of  capture  may  remain  unim- 
paired, but  the  moral  effect  of  a  general  expression  of  opinion  against  it,  may 
prevent  its  any  longer  being  carried  into  actual  operation. 

It  is  not  incumbent  and  may  not  be  proper  for  us  at  this  time  to  anticipate 
the  objections  which  will  be  raised  and  presented  to  our  proposition.  But  one 
or  two,  which  have  already  been  often  presented  in  public  discussion,  may  properly 
be  referred  to. 
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It  is  said  that  the  most  effective  means  of  preventing  war  is  to  make  it  as 
terrible  as  possible,  and  that  to  this  end  the  destruction  of  private  property  at 
sea,  carrying  havoc  among  private  owners  and  to  a  certain  extent  enfeebling  the 
Government  and  nation  of  which  they  form  a  part,  is  a  justifiable  ex- 
pedient. 

We  deny  that  it  is  the  duty  or  the  right  of  any  nation  to  make  war  as 
horrible  as  possible,  and  that  no  such  proposition  can  for  a  moment  be  tolerated 
by  any  Conference  of  civilized  States.  If  it  be  true,  the  whole  labor  that  has 
been  expended  in  the  last  fifty  years  towards  mitigating  the  horrors  of  war, 
towards  preventing  its  recurrence  and  bringing  about  its  speedy  termination,  has 
been  wasted  and  spent  in  vain.  If  it  be  true,  that  our  duty  is  to  make  war  as 
horrible  as  possible,  let  us  undo  all  that  we  have  accomplished  since  the  world 
set  itself  seriously  to  work  to  prevent  and  mitigate  the  horrors  of  war.  Let  us 
repeal  the  Declaration  of  Paris.  Let  us  resume  all  the  savage  practices  of  ancient 
times.  Let  us  sack  cities  and  put  their  inhabitants  to  the  sword.  Let  us  bombard 
undefended  towns.  Let  us  cast  to  the  winds  the  rights  of  security  that  have  been 
accorded  to  neutrals.  Let  us  make  the  sufferings  of  soldiers  and  sailors  in  and 
after  battle  as  frightful  as  possible.  Let  us  wipe  out  all  that  the  Red  Cross  has 
accomplished  at  Geneva,  and  the  whole  record  of  the  First  Peace  Conference  at 
The  Hague,  and  all  the  negotiations  and  lofty  aspirations  that  have  resulted  in  the 
summoning  of  the  present  Conference. 

Of  course  there  is  no  truth  or  sanity  in  such  a  brutal  suggestion.  Our 
duty  is  not  to  make  war  as  horrible  as  possible  but  to  make  it  as  harmless  as 
possible  to  all  who  do  not  actually  take  part  in  it — to  prevent  it  as  far  as  we  can, — 
to  bring  it  to  an  end  as  speedily  as  we  can, — to  mitigate  its  evils  as  far  as  human 
ingenuity  can  accomplish  that  result, — and  to  limit  the  engines  and  instruments 
of  war  to  their  legitimate  use,  the  fighting  of  battles  and  the  blockading  and 
protection  of  seacoasts. 

Again  it  is  urged  that  the  retention  of  this  ancient  right  of  capture  and 
detention  is  necessary  as  the  only  means  of  bringing  war  to  an  end.  That  when 
you  have  destroyed  the  fleets  of  your  enemy,  and  conquered  its  armies,  it  has  no 
object  in  suing  for  peace  as  long  as  its  commerce  and  its  communication  by  trans- 
portation with  other  nations  in  the  way  of  trade  is  left  undisturbed. 

But  this  seems  to  us  to  be  a  purely  fanciful  and  imaginery  proposition.  The 
history  of  modern  wars,  and  in  fact  of  all  wars,  shows  that  the  decisive  victory 
over  an  enemy  by  the  destruction  of  his  fleets  and  the  defeat  of  his  armies  is  sure 
to  bring  about  peace.  The  test  of  strength  to  which  the  parties  appealed  has 
thereby  been  decided,  and  there  is  no  further  object  in  continuing  the  war. 

The  picking  up  or  destruction  of  a  few  harmless  and  helpless  merchantmen 
upon  the  sea,  will  have  no  appreciable  effect  in  reducing  the  Government  and 
nation  to  which  they  belong  to  submission,  if  the  defeat  of  fleets  and  armies  has 
not  accomplished  that  result.  Besides,  there  is  a  limit  to  the  legitimate  right  of 
even  the  victor  upon  the  seas  for  the  time  being  to  employ  his  power  for  purposes 
of  destruction.  Victory  in  naval  battles  is  one  thing,  but  ownership  of  the 
[764]  high  seas  is  another.  In  fact,  rightly  considered,  there  is  no  such  thing 
as  ownership  of  the  seas.  According  to  the  universal  judgment  and 
agreement  of  nations  they  have  been  and  are  always  free  seas, — free  for 
innocent  and  unoffending  trade  and  commerce.  And  in  the  interest  of  mankind 
in  general  they  must  always  remain  so. 
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Again  it  has  been  urged  that  the  power  to  strike  at  the  mercantile  marine  of 
other  nations  is  a  powerful  factor  in  deterring  them  from  war, — that  the  merchants 
having  such  great  interests  involved,  liable  to  be  sacrificed  by  the  outbreak  of 
war,  will  do  their  utmost  to  hold  their  Government  back  from  provoking  to  or 
engaging  in  hostilities.  But  this  we  submit  is  a  very  feeble  motive.  Commerce 
and  trade  are  always  opposed  to  war,  but  have  little  to  do  with  causing  or 
preventing  it.  The  vindication  of  national  honor,  accident,  passion,  the  lust  of 
conquest,  revenge  for  supposed  affront,  are  the  causes  of  war,  and  the  commercial 
interests,  which  would  be  put  in  jeopardy  by  it,  have  seldom,  if  ever,  been  per- 
suasive to  prevent  it. 

As  to  its  continuance  and  termination,  commerce  really  has  nothing  to  do 
with  it.  When  the  military  and  financial  strength  of  one  side  is  exhausted,  the 
war  according  to  modern  methods  must  come  to  an  end,  and  the  non-combatant 
merchants  and  traders  have  no  more  to  do  with  bringing  about  the  consummation 
than  the  clergymen  and  schoolmasters  of  a  nation. 

Once  more,  it  is  said  that  the  bloodless  capture  of  merchant  ships  and  their 
cargoes  is  the  most  humane  and  harmless  employment  of  military  force  that  can 
be  exercised,  and  that  in  view  of  the  community  of  interest  in  commerce  to  which 
we  have  referred  and  the  practice  of  insurance  in  distributing  the  loss,  the  effect 
of  such  captures  upon  the  general  sentiment  and  feeling  of  the  nation  to  which 
they  belong,  is  most  effective  as  a  means  of  persuading  their  Government  to  make 
peace. 

But  we  reply  that  bloodless  though  it  be  it  is  still  the  extreme  of  oppression 
and  injustice  practised  upon  unoffending  and  innocent  individuals,  and  that  it  has 
no  appreciable  effect  in  reaching  or  compelling  the  action  of  the  Government  of 
which  the  sufferers  are  subjects. 

We  appeal  then  to  our  fellow  delegates  assembled  here  from  all  nations  in 
the  interest  of  peace,  for  the  prevention  of  war  and  the  mitigation  of  its  evils,  to 
take  this  important  subject  into  serious  consideration,  to  study  the  arguments  that 
will  be  presented  for  and  against  this  proposition,  which  has  already  enlisted  the 
sympathy  and  support  of  the  people  of  many  nations,  to  be  guided  not  wholly  by 
the  individual  interest  of  the  nations  that  they  represent,  but  to  determine  what 
shall  be  for  the  best  interest  of  all  the  nations  in  general  and  whether  commerce, 
which  is  the  nurse  of  peace  and  international  amity,  ought  not  to  be  preserved  and 
protected,  although  it  may  require  from  a  few  nations  the  concession  of  the 
remnant  of  an  ancient  right,  the  chief  real  value  of  which  has  long  since  been 
extinguished. 

In  the  consideration  of  such  a  question,  the  interest  of  neutrals,  who  consti- 
tute at  all  times  the  great  majority  of  the  nations,  ought  to  be  first  considered, 
and  if  they  will  declare  on  this  occasion  their  adhesion  to  the  humane  and  benefi- 
cent proposition  which  we  have  offered,  we  may  rest  assured  that,  although  we 
may  fail  of  unanimous  agreement,  such  an  expression  of  opinion  will  represent 
the  general  judgment  of  the  world,  and  will  tend  to  dissuade  those  of  us  who  may 
become  belligerents  from  any  future  exercise  of  this  right,  which  is  so  abhorrent 
to  every  principle  of  justice  and  fair  play.     (Applause.) 

The  President  thanks  his  Excellency  Mr.  Choate  for  the  remarkable  ex- 
position he  has  been  good  enough  to  make  to  the  Commission.  He  commends 
the  clear  way  in  which  he  has  put  the  question  and  declares  that  he  is  very 
[765]  much  in  sympathy  with  the  principle  upheld  by  the  American  delegation, 
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but  it  is  necessary  to  distinguish  between  the  personal  sentiments  of  the  delegates 
and  the  opinions  they  express  in  the  name  of  their  Governments. 

The  President  proposes,  by  virtue  of  Article  8  of  the  rules  '  that  a  vote  be 
taken  on  the  question  whether  the  principle  of  the  immunity  of  private  property 
at  sea  in  naval  war  be  given  obligatory  force. 

His  Excellency  Mr.  Beernaert  observes  that  the  question  under  discussion 
is  one  of  the  most  important  of  the  program.  It  deserves  careful  study,  and 
Mr.  Choate's  very  remarkable  address,  whose  meaning  has  been  conveyed  to 
many  of  us  merely  in  a  rapid  summary,  deserves  the  entire  attention  of  the 
assembly.  He  feels  compelled  therefore  to  propose  that  the  discussion  be 
continued  at  a  later  date. 

His  Excellency  Count  Tornielli  observes  that  Italy  has  been  frequently  re- 
ferred to  in  the  present  discussion.  He  therefore  desires  to  make  clear  Italy's 
attitude  by  the  following  declaration: 

Italy,  who  is  a  signatory  to  the  Declaration  of  Paris  of  March  30,  1856,  rela- 
tive to  the  permanent  abolition  of  privateering,  has  been  and  still  is  a  faithful 
partisan  of  this  salutary  principle.  She  has  nevertheless  accepted  in  practice  the 
doctrine  so  tenaciously  upheld  by  the  United  States  of  America  with  regard  to 
respecting  private  property  at  sea.  At  the  Conference  of  1899  the  position  of 
Italy  in  this  question  was  declared.  But  it  may  be  that  the  present  Conference 
will  not  be  able  to  adopt  a  resolution  completely  favorable  to  the  acceptance  of 
the  respect  of  private  property  at  sea.  In  anticipation  of  this  contingency,  the 
Italian  delegation  expresses  the  desire  that  intermediate  proposals  be  presented  and 
discussed  before  the  discussion  under  No.  Ill  of  the  questionnaire  be  closed. 

His  Excellency  Mr.  Nelidow  states  that  he  wishes  to  take  the  floor,  not  in 
his  capacity  as  first  delegate  of  Russia,  but  as  a  member  of  the  Gynference.  He 
explains  that  it  is  the  task  of  the  Conference  not  merely  to  lighten  the  burdens 
of  war,  but  also  to  render  wars  less  frequent.  He  desires  to  call  the  Commission's 
attention  to  the  advantages  and  the  disadvantages  of  the  principle  of  immunity. 
History  shows  us  that  commercial  interests  have  often  prevented  a  declaration 
of  war.  Such  interests  are  one  of  the  most  powerful  restraining  influences.  His 
Excellency  Mr.  Nelidow  therefore  wonders  whether  giving  commerce  complete 
security,  freeing  it,  so  to  speak  from  all  interest  in  the  question,  would  not  give 
war  greater  facilities. 

His  Excellency  Mr.  A.  Beernaert  thinks  that  what  his  Excellency  Mr. 
Nelidow  has  said  shows  still  further  that  the  discussion  should  not  be  closed 
now.  Indeed,  his  address  goes  to  the  fundamental  principles  of  the  matter.  It  is 
not  easy  to  see  how  what  is  true  in  war  on  land,  which  it  is  our  aim  to  mitigate 
and  to  render  more  humane,  should  cease  to  be  true  as  regards  war  at  sea.  Why 
prohibit  in  one  case  acts  of  violence  and  destruction  which  in  another  case  are  to 
be  considered  useful  and  even  humane?  These  serious  questions  will  assuredly  be 
taken  up  again,  and  there  are  others  that  have  scarcely  been  touched  upon. 

The  President  proposes  that  the  discussion  of  the  question  be  postponed  to 
next  Wednesday  and  repeats  the  request,  which  he  has  already  made  to  the 
members  of  the  Commission,  that  they  present  as  early  as  possible  the  proposals 
which  they  desire  to  make. 

The  meeting  adjourns  at  4:45  o'clock. 

'Vol.  i,  p.  58  [61]. 
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ADDRESS  DELIVERED  BY  HIS  EXCELLENCY  MR.  CHOATE  ON  THE 
IMMUNITY  OF  ENEMY  PRIVATE  PROPERTY  AT  SEA 

[See  ante,  pp.  752-767.  In  the  French  edition  of  the  Actes  et  documents  the 
French  text  of  Mr.  Choate's  address  is  printed  in  the  minutes  of  the  second 
meeting  of  the  Fourth  Commission  (June  28,  1907),  pp.  750-764,  and  the  English 
text  appears  as  an  annex,  pp.  766-779.] 
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THIRD  MEETING 

JULY  5,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  meeting  is  opened  at  2 :  55  o'clock. 

The  minutes  of  the  second  meeting  are  adopted. 

The  President  reads  a  bulletin  concerning  the  dates  on  which  proposals 
must  be  filed. 

His  Excellency  Mr.  Choate  remarks  that  by  reason  of  the  distance  of  its 
Government,  the  American  delegation  will  not  be  in  a  position  to  file  the  impor- 
tant proposals  which  it  desires  to  submit  to  the  examination  of  the  Conference 
and  requests  an  extension  of  time,  which  is  granted  by  the  Commission. 

The  President  declares  the  discussion  of  the  proposal  made  by  his  Excellency 
Mr.  Choate,  in  the  name  of  the  United  States,  on  the  inviolability  of  private 
property  at  sea  open.1 

Mr.  de  Beaufort  reads  the  following  declaration: 

The  delegation  of  the  Netherlands)  gives  its  complete  adhesion  to  the 
principle  of  the  inviolability  of  private  property  at  sea  upheld  at  the  meeting  of 
June  29  by  the  honorable  delegate  of  the  United  States,  his  Excellency  Mr. 
Choate,  in  an  address  which  will  doubtless  be  considered  one  of  the  most 
remarkable  documents  emanating  from  the  Conference. 

The  delegation  will  join  in  all  efforts  tending  to  cause  this  principle  to  be 
adopted  in  the  domain  of  international  legislation  accepted  by  all  the  States,  and 
if  this  object  cannot  now  be  attained,  it  will  support  all  proposals  which  seem 
calculated  to  further  the  general  application  of  this  salutary  principle. 

His  Excellency  Mr.  Ruy  Barbosa  takes  the  floor  and  says: 

Mr.  President,  the  declaration  which  I  had  the  honor  to  make  at  the  last 
meeting  of  this  body  was  so  unfortunate  as  not  to  be  fully  understood  by  those 
who  busy  themselves  with  penetrating  the  secrecy  of  our  Commissions.  There  is 
no  way  of  avoiding  this  evil  with  the  system  of  closed  doors,  suggested  to  your 
wisdom  by  the  spirit  of  prudence,  your  high  sense  of  responsibility,  and  the 
delicacy  of  certain  questions  which  we  shall  be  called  upon  to  consider. 
[781]  This  system  does  not  protect  us  from  publicity;  as  a  matter  of  fact,  it 
compromises  us.  It  is,  in  my  opinion,  a  kind  of  superstition,  noble  indeed 
in  its  motives  and  well-intentioned,  but  pretty  well  disproved  by  experience.  We 
shall  be  cured  of  this  superstition  perhaps  if  there  are  further  Conferences,  as  is 
to  be  hoped  for  the  sake  of  the  peace  and  honor  of  civilization. 

When  my  humble  words  reached  the  ears  of  the  outside  world,  they  became 
transformed  and  underwent  versions  which  utterly  twisted  their  meaning  and 

'  Annex  10. 
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gave  them  a  character,  a  purpose,  and  a  content  absolutely  at  variance  with  what 
I  had  said  with  clearness  and  precision. 

In  their  diversity  of  interpretation  some  declare  that  I  have  endeavored  to 
defend  the  course  of  the  United  States  by  attempting  to  justify  its  opposition  to 
the  abolition  of  privateering  in  1856,  while  others  express  their  astonishment  at 
hearing  from  the  mouth  of  a  representative  of  the  most  conservative  Republic 
of  South  America,  as  they  say,  a  profession  of  Pan  Americanism  in  support  of 
the  American  proposal. 

Nothing  could  be  more  incorrect  than  these  two  versions,  I  might  call  them 
these  two  travesties  of  my  little  speech.  You  who  deigned  to  listen  to  me  are  my 
witnesses;  and  I  am  sure  that  if  the  press  had  direct  access  to  our  meetings,  we 
would  not  be  bothered  by  these  inaccurate  accounts. 

In  the  first  place,  gentlemen,  I  was  not  submitting  a  brief  in  behalf  of  the 
United  States.  That  country  has  no  need  of  such  a  thing.  If  it  appears  from  my 
proposition  that  the  United  States  did  not  subscribe  to  the  articles  of  the  Congress 
of  Paris  because  of  the  inconsequence  of  an  act  which  abolished  privateering 
while  it  maintained  the  right  of  capture,  it  is  not  because  I  set  out  to  prove  this 
fact  which  is  so  manifest  and  elementary.  The  fact  follows  naturally  from  the 
circumstances  narrated  and  the  documents  cited  by  me  for  the  purpose  of  showing 
that  Brazil  fifty  years  ago  officially  and  solemnly  embraced  the  principle  of  the 
inviolability  of  private  property  at  sea,  both  as  regards  privateering  and  as  regards 
military  seizure.  The  only  purpose  of  my  words,  their  declared  and  clear  inten- 
tion was  not  to  flatter  the  United  States  by  putting  myself  forward  as  its 
advocate,  without  its  invitation  and  when  there  was  no  such  necessity,  to  refute  an 
accusation  which  nobody  fathered,  but,  on  the  other  hand,  to  prove  the  inde- 
pendence of  our  vote  by  showing  that  it  is  based  upon  ancient  and  genuine 
precedents  in  our  international  history. 

Nor  is  it  true  that  I  have  made  here  a  profession  of  Pan  Americanism  in  my 
adhesion,  in  the  name  of  my  Government,  to  the  American  proposal.  The 
historical  facts  which  I  have  outlined,  citing  documents  in  support  of  them,  show 
a  very  different  thing.  What  they  show  is,  in  the  first  place,  that  our  approval  of 
the  principle  opposed  to  maritime  capture  already  has  an  international  standing  of 
half  a  century.  In  the  second  place,  they  show  that  this  approval,  contained  in 
the  Act  of  the  Empire  which  has  since  been  ratified  by  the  Republic,  was  not  a 
compliment  to  the  North  Americans,  for  Brazil,  though  she  aligned  herself  against 
the  right  of  capture,  nevertheless  freely  signed  the  Declaration  of  Paris,  which 
the  United  States  had  requested  her  not  to  do. 

Moreover,  Pan  Americanism  had  not  been  born,  or  even  conceived,  at  the 
time  of  the  Congress  of  Paris.  That  Congress  was  held  more  than  fifty  years  ago, 
and  Pan  Americanism  is  not  even  half  as  old  as  that.  Therefore  Pan  Americanism 
could  have  no  more  to  do  with  our  condemnation  of  the  right  of  capture  than 
the  lanab  in  the  fable  with  the  reproaches  of  the  wolf. 

Besides,  the  term  Pan  Americanism  is  not  a  bugbear  to  us.    It  will  suffice  to 

recall  to  those  who  are  trying  to  make  it  a  reproach  to  us  that  less  than  a 

[782]  year  ago  the  capital  of  Brazil  was  the  meeting  place  of  the  Third  Pan 

American  International  Conference,  whose  proceedings  have  been  presented 

to  this  Conference  through  the  instrumentality  of  the  Brazilian  Government. 

But  our  Pan  Americanism,  that  is  to  say,  our  claim  of  American  independence 
of  the  political  autonomy  of  our  continent,  far  from  lessening  the  cordiality  of 
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our  relations  with  our  old  friends  in  Europe,  increases  that  cordiality  by  dissipat- 
ing the  prejudices,  distrust,  and  fears  which  proceeded  from  the  consciousness  of 
our  separation  and  isolation.  The  bonds  which  join  us  to  North  America  do  not 
weaken  our  devotion  to  our  good  friends  on  this  continent,  whence  sprang  our 
race,  our  language,  our  religion,  our  literature,  our  civilization,  our  prosperity. 

Among  these  friendships — and  I  could  mention  illustrious  and  well-known 
examples — stands  out  that  of  England,  whose  policy  of  civilization,  whose  exem- 
plary institutions  and  opulent  resources  aided  us  in  our  struggle  for  freedom, 
paved  the  way  for  our  wealth,  molded  our  earliest  institutions,  and  taught  our 
statesmen  the  forms  and  customs  of  liberty.  But,  although  as  regards  this  ques- 
tion of  respecting  maritime  property  in  naval  war  the  majority  of  Englishmen 
favor  the  maintenance  of  the  right  of  capture,  it  is  no  less  true  that  a  great  deal  of 
public  opinion  and  many  of  the  highest  authorities  are  emphatically  for  the  rule 
of  absolute  inviolability. 

In  proof  of  this  I  need  only  mention  the  Lord  Chancellor  of  England,  that 
is  to  say,  the  most  eminent  personage  of  the  English  magistracy,  the  presiding 
officer  of  the  House  of  Lords,  who  in  a  famous  letter  to  the  Times,  written  in 
October  1905,  maintains,  in  the  face  of  the  interests  of  Great  Britain,  the 
immunity  of  private  property  during  naval  wars. 

According  to  this  British  authority,  already  quoted  by  Mr.  Choate,  given 
the  present  conditions  of  commerce  and  war,  the  right  of  seizure  would  be  power- 
less in  the  hands  of  the  Queen  of  the  Seas  against  her  enemies,  while  in  their 
hands  it  might  be  turned  against  her  with  incalculably  disastrous  results. 

Is  this  language  from  the  lips  of  Lord  Chancellor  Loreburn,  the  First 
Magistrate  of  England,  Pan  Americanism?  And  if  in  Great  Britain  even  among 
her  most  eminent  men,  men  of  the  highest  official  responsibility,  of  the  greatest 
political  influence,  of  the  most  weighty  professional  authority,  there  are  those  who 
utter  such  views,  who  counsel  this  reform  in  the  interest  of  the  welfare  of  their 
country;  if  great  European  Powers  like  Germany,  Austria,  Italy,  even  Russia, 
have,  since  the  Declaration  of  Paris  of  1856,  adopted  it  in  their  practice  or 
propose  to  adopt  it;  if  nearly  all  the  jurists  of  this  continent  teach  it  and  plead 
its  cause,  should  we,  when  we  hear  such  views  expressed  by  the  representatives 
of  a  State  such  as  Brazil,  which  has  always  taken  this  position,  consider  it  the 
expression  of  American  predilections,  of  tendencies  inconsistent  with  the  ancient 
ties  which  link  it  with  Europe,  or  the  grateful  friendship  which  it  has  so  long  felt 
for  England? 

It  is  fifty  years  since  England  abolished  privateering  and  she  has  not  suffered 
by  having  done  so.  In  agreeing  to  the  abolition  of  privateering,  England  aban- 
doned a  thing  which  English  publicists  and  the  British  Government  long  defended 
as  a  right  and  a  necessity.  Those  in  Great  Britain  who  concerned  themselves  with 
her  dominion  of  the  seas  were  sorry  to  see  in  the  abolition  of  privateering  the 
destruction  of  a  force  looked  upon  by  them  as  the  invincible  weapon  of  their 
offensive  operations. 

For  a  number  of  years  attempts  have  been  made  to  reestablish  privateering 

by  keeping  alive  an  agitation  started  and  maintained  by  an  association  of 

[783]  strategists.     The  Government  has   frequently  been  insistently  urged  to 

revoke  its  adhesion  to  the  Declaration  of  Paris.    The  statesmen  across  the 

Channel,  however,  have  always  refused  to  take  this  backward  step.    In  1875  Sir 

William  Harcourt,  replying  to  the  advocates  of  this  retrograde  movement, 
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recalled  the  energetic  words  of  Lord  Clarendon.  "  This  Declaration,"  said  he, 
"  would  have  been  made  at  Paris  whether  England  wished  it  or  not.  The  deter- 
mination of  the  other  European  Powers  was  so  firm  and  so  unanimous  in  that 
great  Congress  that  this  Declaration  would  inevitably  have  been  adopted." 

The  arguments  that  are  now  put  forth  to  show  the  value  of  the  right  of 
capture  in  naval  war  as  a  weapon  of  offense  are  no  different  and  have  no  more 
force  than  those  formerly  made  use  of  to  exalt  the  military  virtues  of  privateering. 
The  one  would  seem  to  be  no  more  necessary  or  efficacious  than  the  other. 
According  to  the  evidence  of  all  authorities,  we  do  not  know  of  a  single  campaign 
in  which  the  enemy's  resistance  was  overcome  as  a  result  of  the  losses  suffered  by 
his  merchant  marine.  In  the  wars  in  which  the  seizure  of  enemy  merchant  ships 
was  most  prevalent,  from  those  of  Louis  XIV  to  those  of  the  Revolution  and  of 
the  Empire  against  Europe  and  that  of  the  Federals  against  the  Confederates  in 
the  United  States,  it  was  the  military  events,  that  is  to  say,  the  battles  on  land  and 
sea  between  armed  forces  and  between  ships  of  war,  which  brought  victory.  By 
means  of  seizure  little  can  be  accomplished  beyond  the  partial  idleness  of  the 
merchant  marine.  Thus  in  1870-1871  France  captured  only  seventy-five  German 
vessels,  representing  barely  six  million  francs.  Is  not  such  a  harvest  insignificant 
in  comparison  with  the  great  sacrifices  imposed  upon  the  nations  by  the  necessity 
of  protecting  their  merchant  marine  against  seizure? 

Conditions  in  the  world  to-day  have  shorn  this  method  of  warfare  of  its 
power.  The  trade  of  the  enemy,  if  prevented  from  using  its  own  vessels,  will 
place  itself  under  the  protection  of  other  merchant  marines,  under  neutral  flags 
which  cover  enemy  goods,  or  by  transferring  its  ships  to  neutral  flags,  unless  it 
prefers  to  take  advantage  of  the  means  of  protection  offered  by  insurance 
companies. 

On  the  other  hand,  the  development  of  railroads,  whose  lines  encircle  the 
globe,  permits  blockaded  countries  to  increase  their  land  trade,  when  occasion 
demands,  and  to  obtain  supplies  from  neighboring  States.  Therefore,  if  any 
nations  are  dangerously  threatened  by  this  double-edged  weapon,  it  is  the  insular 
nations.  In  order  to  provide  for  the  defense  of  their  coasts,  to  prevent  their 
being  entirely  cut  off,  and  at  the  same  time  to  protect  their  merchant  marines, 
which  are  spread  over  all  the  navigable  seas,  they  are  compelled  to  have  navies  of 
colossal  proportions.  While  their  continental  enemies,  profiting  by  the  resources 
of  their  neighbors,  can  be  deprived  of  the  use  of  the  ocean  without  endangering 
their  existence,  States  isolated  by  the  sea  are  lost  if  this  avenue  is  closed  to  them. 

In  such  an  event,  which  must  be  reckoned  with  because  there  is  no  invincible 
supremacy,  the  Lord  Chancellor  of  Great  Britain  pointed  out  in  his  famous  letter 
to  the  great  London  daily  that  England  would  find  herself  exposed  to  famine, 
that  her  industries  would  be  reduced  to  idleness,  and  that  she  might  find  herself 
bereft  of  her  immense  transportation  business,  which  is  the  greatest  in  the  world 
and  has  been  estimated  by  the  Board  of  Trade  at  ninety  million  pounds  sterling  a 
year. 

And  that  is  not  all.  There  is  another  aspect,  which  is  not  the  least  strange, 
nor  the  least  serious.  It  is  that  in  thinking  to  injure  the  enemy  with  weapons  of 
this  kind,  we  often  injure  ourselves.  The  matter  becomes  clear  if  we  reflect  on 
the  modern  role  of  insurance  companies.  There  is  a  convincing  example  in  the 
interesting  brochure  of  Mr.  Hirst,  an  English  jurist,  entitled,  Commerce 
[784]  and  Property  in  Naval  Warfare.     In  contemplating  the  picture  of  the 
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frightful  earthquake,  which  destroyed  half  of  the  great  American  metropolis 
of  the  Pacific  Coast,  San  Francisco,  one  might  be  disposed  to  believe  that 
the  losses  occasioned  by  this  catastrophe  had  to  be  met  by  the  United  States. 
Not  at  all;  it  was  distant  nations,  two  great  commercial  nations  of  Europe  which 
to  a  large  extent  bore  the  burden.  The  great  English  insurance  companies  lost 
eight  million  and  the  German  companies  three  million  pounds  sterling.  Other 
companies — Canadian,  Austrian,  Swiss,  Belgian — suffered  also  heavy  losses. 

Suppose  it  had  been  a  question  of  the  bombardment  of  a  commercial  port  or 
the  confiscation  and  destruction  of  enemy  merchant  ships  by  the  English  navy. 
British  capital  so  widely  invested  in  the  insurance  business  would  have  been 
obliged  to  pay  a  large  share  of  these  losses  apparently  sustained  by  the  enemy's 
commerce,  and  many  neutral  countries — Germany,  Austria,  Belgium,  and  Switzer- 
land— would  suffer  considerable  losses. 

The  truth  is  that  commerce  in  our  day  has  become  essentially  international 
and  cosmopolitan.  The  evolution  of  the  intercourse  of  nations  has  made  of  it  a 
universal  organization,  which  cannot  be  injured  in  one  country  without  involving 
many  others.  Any  injury  done  to  it  at  any  point  in  the  civilized  world  is  felt 
afar  and  can  spread  by  invisible  but  no  less  real  and  deep  channels  to  the  most 
distant  countries.  Those  great  modern  steamships,  those  immense  trans-Atlantic 
liners  of  tens  of  thousands  of  tons'  displacement,  which  plow  through  the  ocean 
like  floating  cities  or  give  the  impression  of  the  solid  earth  itself,  each  one  repre- 
senting millions,  laden  with  treasure,  carrying  from  one  hemisphere  to  the  other 
entire  populations  of  travelers,  those  private  fleets  of  hundreds  upon  hundreds  of 
vessels,  sailing  under  the  flag  of  a  corporation  or  joint  stock  company,  this 
innumerable  multitude  of  winged  or  engined  monsters,  whose  sails  or  smoke  are 
seen  on  all  the  seas  and  all  the  horizons  of  our  planet,  represent  not  only  the 
States  whose  flags  they  fly,  but  the  capital  of  the  entire  world,  which  flows  from 
everywhere,  fused,  joined,  and  combined  in  the  great  navigation  and  insurance 
companies  without  question  of  nationality.  Envelop  them  in  the  whirlwind  of 
war,  and  it  is  impossible  to  foresee  where  the  bolt  that  strikes  them  will  really  fall. 

To  resort  to  this  deceptive  weapon  in  the  belief  that  it  is  a  sure  instrument 
against  the  enemy  seems  to  us,  therefore,  to  be  the  height  of  folly.  Moreover, 
we  deem  it  a  flagrant  wrong  to  crush  the  enemy  by  its  means,  when  it  is  clearly 
others  who  suffer  from  its  blows.  Maritime  trade  nowadays  is  the  expression  of 
a  community  of  all  nationalities,  which  it  mingles  in  its  complex  and  delicate 
operations  in  an  inextricable  manner.  It  is  impossible,  therefore,  to  expose 
maritime  property  to  the  ravages  of  naval  warfare  without  mixing  enemies  and 
friends  in  unseemly  and  irrational  confusion. 

But  in  removing  commerce  from  the  field  of  naval  warfare,  would  we  not 
be  depriving  ourselves  of  a  factor  that  holds  in  check  the  number  of  such  wars  ? 

That  is  the  question  which  was  put  to  us  at  our  last  meeting,  with  all  the 
prestige  of  his  name,  by  the  renowned  statesman  who  presides  over  the  Con- 
ference, elected  by  the  votes  of  all  its  members. 

Clear-sighted  and  devoted  to  the  cause  of  humanity  and  justice  as  is  the 
venerable  President  of  the  Conference,  he  did  not,  I  presume,  in  putting  this 
query,  adopt  the  point  of  view  which  the  question  appears  to  imply.     Prob- 
ably he  merely  wanted  to  have  the  point  argued,  so  that  the  rather  curious 
[785]  problem  involved  might  be  unraveled  here.     But  it  does  not  appear  to 
be  a  difficult  one,  so  evident  is  its  absurdity. 
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The  moment  we  try  to  see  in  the  terror  that  war  inspires  a  desirable  means 
of  impelling  the  classes  most  directly  menaced  by  it  to  use  their  influence  against 
it  and  look  upon  this  interest  as  a  useful  obstacle  in  the  way  of  frequent  wars,  we 
must  proclaim  as  a  social  benefit  the  evils  that  war  brings  in  its  train  and  keep 
alive  its  maleficent  character  as  the  supreme  preventive  against  the  scourge.  Then 
the  more  the  classes  of  society  whose  heritage  and  existence  are  seriously  affected ; 
the  greater  the  evils  that  hang  over  the  nations  threatened  by  battle ;  the  more  the 
arbitrariness,  the  violence,  and  the  sophistry  to  envelop  in  the  horrors  of  the 
struggle  property,  family,  honor,  all  that  makes  life  desirable  to  man  and  his 
country  dear  to  the  citizen;  the  more  inhuman,  devastating  and  monstrous  wars 
become,  the  better  satisfied  we  should  be,  because  the  more  would  we  be  insured 
against  their  recurrence. 

But  if  this  reasoning  is  correct  (and  no  one  can  deny  that  it  follows  inevi- 
tably from  the  premise  laid  down)  we  have  wandered  far  from  the  right  road. 
Then  the  two  sections  of  our  program,  pacification  and  the  mitigation  of  war, 
are  not  a  well-assorted  couple.  Then  we  cannot  marry  the  desire  for  peace  and 
the  civilization  of  war.  Then  instead  of  lessening  its  hardships,  or  attenuating 
its  horrors,  as- we  are  thinking  of  doing,  we  should,  on  the  contrary,  redouble  our 
efforts  to  render  war  more  destructive,  more  implacable,  more  hideous.  Thus, 
by  making  it  more  truculent  and  formidable,  we  would  cause  it  to  be  more  greatly 
feared  and  thereby  make  its  breaking  out  more  difficult.  Aggravate  as  much  as 
possible  the  terror  of  these  clashes,  transform  them  into  catastrophes,  make  every 
war  lead  to  annihilation,  and  the  nations  will  no  longer  fight.  They  will  flee  from 
such  frightful  encounters,  as  they  would  flee  from  earthquakes  if  they  could 
foresee  them. 

In  this  case,  therefore,  humanity  would  urge  us  to  retrace  our  footsteps,  to 
undo  the  work  of  the  Congress  of  Paris,  of  the  Geneva  Convention,  of  the 
Declaration  of  St.  Petersburg  and  that  of  Brussels,  of  the  First  Hague  Con- 
ference, and  to  return  to  the  times  when  war  was  blind  devastation,  pitiless 
butchery,  and  lawless  terror. 

We  would  have  been  working  against  peace  in  establishing  respect  for  a 
neutral  flag  and  neutral  goods,  since  we  have  thereby  freed  neutral  commerce 
from  the  injuries  of  war,  which  that  commerce  would  eagerly  cooperate  in 
attempting  to  avoid  if  it  shared  in  the  suffering  therefrom.  We  would  have  been 
working  against  peace  in  forbidding  barbarous  cruelty,  the  massacre  of  prisoners 
and  of  innocent  persons,  in  forbidding  inhumanity  toward  the  wounded,  the  ship- 
wrecked and  the  sick,  since  the  abolition  of  such  savagery  has  immensely  dimin- 
ished the  frightfulness  of  war,  which  by  terrorizing  society,  the  domestic  hearth, 
the  common  people,  the  armed  forces  themselves,  would  have  engendered  in  all 
these  so  many  elements  of  resistance  to  the  outbreak  of  this  calamity.  We  have 
worked  against  peace  in  protecting  the  non-combatant  population  and  in  ensuring 
property  against  the  harsh  ferocity  of  pillage  in  war  on  land,  instead  of  leaving 
the  specter  of  destruction,  of  massacre,  of  fire  and  plunder  in  all  their  sinister 
violence  to  compel  nations,  crazed  with  fear,  to  refuse  to  consent  to  the  waging 
of  war. 

The  more  you  rid  war  of  its  terrifying  aspect  by  making  it  more  civilized, 
the  more  light-heartedly  will  we  approach  it.     The  more  murderous,  brutal,  deso- 
lating you  make  it,  the  more  careful  will  we  be  to  avoid  it.     Let  us,  therefore, 
return  to  the  ideal  of  barbarity  and  desolation ;  let  us  encourage  inventive 
[786]  genius  to  multiply  its  engines  of  murder,  its  methods  of  wholesale  slaugh- 
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ter,  its  airships  to  sow  dynamite  and  asphyxiation  from  on  high,  to  fill  the 
ocean  with  submarine  ambushes.  Place  no  restrictions  upon  the  laying  of  sub- 
marine mines,  strew  them  over  the  whole  sea,  let  them  drift  where  they  will, 
carrying  everywhere  danger,  fear  and  death.  Extend  to  neutrals  the  risks,  the 
surprises  and  the  cruelties  of  war,  and  all  the  nations  of  the  earth,  all  classes, 
all  interests  will  join  hands  against  it.  There  will  be  no  more  war,  when  war 
spells   inevitable,  universal   ruin. 

Do  you  draw  back  with  horror  before  these  consequences?  They  will  follow 
surely  and  directly  from  the  sophistical  and  fatal  reasoning  which  would  per- 
petuate the  present  system,  under  the  pretext  that  its  abolition,  by  freeing  com- 
merce from  the  dangers  of  naval  war,  would  not  leave  it  any  reasons  to  impel  it 
to  prevent  such  wars. 

The  question  presents  only  one  criterion  for  civilized  men:  deprive  war  of 
all  that  is  inhuman  and  useless  in  it,  reduce  it,  from  the  standpoints  of  politics 
and  military  art  and  science,  to  what  is  really  necessary  to  it.  Is  the  right  of 
capture  essential  to  naval  warfare?  That  is  the  question.  To  this  question  my 
country  more  than  fifty  years  ago  replied  in  the  negative. 

Such  a  solution  seems  to  me  the  more  opportune,  since  we  see  arising  on 
all  sides  the  knotty  problem  of  the  reduction  of  armaments.  I  do  not  know  that  it 
can  be  solved,  but,  in  any  event,  if  we  seriously  wish  to  proceed  in  that  direction 
and  if  that  aspiration  also  includes  naval  forces,  the  very  first  measure  that  pre- 
sents itself  as  the  easiest,  because  of  its  very  nature  and  the  adhesions  which 
it  has  won,  is  the  application  of  inviolability,  which  has  already  been  recognized 
in  the  matter  of  neutral  property,  to  enemy  property  in  naval  warfare. 

Given  the  liability  to  capture  of  maritime  property  in  naval  warfare — a 
principle  which  is  at  present  admitted — the  navy  is  the  a^gis,  the  necessary 
protection  of  the  merchant  marine.  The  more  numerous,  important,  and  exten- 
sive this  merchant  marine  is,  the  greater  its  vulnerability.  The  greater  the  sur- 
face exposed  by  the  merchant  marine,  in  proportion  to  its  value  and  ubiquity, 
to  the  attacks  of  the  enemy,  the  stronger  must  be  the  navy.  This  protecting 
function  imposed  upon  the  navy  with  respect  to  the  merchant  marine  is  therefore 
one  of  the  principle  causes  of  the  exaggerated  size  of  the  naval  fleets  of  the  great 
modern  Powers. 

Relieve  the  navy  of  this  burden,  free  it  from  the  necessity  of  guarding  the 
merchant  marine,  and  you  will  have  succeeded  ipso  facto  in  reducing  to  a  great 
extent  the  naval  budgets  of  the  great  Powers. 

Consequently  this  would  be  a  long  step  forward  in  lightening  the  burden  of 
war  which  weighs  down  nations  and  which  we  would  like  to  lessen;  but  we 
have  heretofore  not  known  how  to  do  so — a  natural  step  which  does  not  seek 
advice  from  Utopian  aspirations  and  needs  no  sanction  to  maintain  it  other  than 
the  very  force  of  things,  without  any  effort  of  invention,  without  losing  sight  of 
reality,  without  any  demand  of  virtue.  For  we  must  never  try  to  force  from  men 
or  nations  more  than  they  can  grant  without  doing  violence  to  their  nature  or 
sacrificing  their  interests  or  their  prejudices. 

But,  gentlemen,  if  the  present  Conference  does  not  find  itself  in  a  position 
to  take  action  entirely  in  accord  with  that  requested  by  the  delegation  of  the 
United  States  of  America,  by  the  out-and-out  adoption  of  the  pure  and  simple 
sanction  of  the  principle  of  immunity  of  private  property  at  sea ;  that  is  to  say, 
by  placing  enemy  property  on  the  same  footing  as  neutral  property  in  this 
[787]  regard,  which  is  absolutely  guaranteed  by  the  Declaration  of  1856,  it  should 
at  least  place  enemy  property  on  the  high  sea  on  the  same  footing  as  enemy 
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property  on  land,  extending  to  the  former  the  rules  applicable  to  the  latter,  as 
contained  in  the  second  Convention  of  1899. 

This  at  least  I  do  not  believe  can  be  refused  now,  even  considering  the  reser- 
vations of  the  conservative  mind,  since  it  cannot  be  said  of  this  intermediate 
solution  that  it  disarms  naval  warfare.  It  is  a  concession  which,  side  by  side  with 
naval  war,  bows  to  the  same  necessity  which  we  recognize  to  the  greatest  possible 
extent  by  condemning  the  confiscation  and  pillage,  the  seizure  and  destruction  of 
enemy  private  property  during  war  on  land. 

Here  is  our  project x  to  be  considered  only  in  case  the  American  proposal  is 
not  accepted  by  this  Conference : 

PROPOSITION  OF  THE  BRAZILIAN  DELEGATION 

With  the  aim  of  assimilating  the  status  of  private  property  at  sea  in  naval 
warfare  to  that  of  private  property  on  land,  the  delegation  of  Brazil  proposes,  in 
the  event  of  the  American  proposition  not  being  approved : 

1.  That  the  words  "  apart  from  cases  governed  by  maritime  law  "  be  struck 
out  of  Article  53  of  the  Convention  of  July  29,  1899,  with  respect  to  the  laws  and 
customs  of  war  on  land. 

2.  That  the  following  provision  be  added : 

A.  Articles  23,  last  paragraph,  28,  46,  and  47  of  the  above-mentioned 
Convention  apply  likewise  to  war  at  sea. 

B.  When  the  captain  of  a  vessel  or  of  a  belligerent  fleet  finds  himself 
under  the  necessity  of  requisitioning,  in  the  contingency  provided  for  by 
Article  23,  letter  g,  of  the  above-mentioned  Convention — that  is  to  say, 
in  case  it  is  necessary  to  destroy  or  to  seize  these  goods  on  account  of 
the  imperative  exigencies  of  war — an  enemy's  ship,  its  cargo  or  any  portion 
thereof,  the  requisition  shall  be  evidenced  by  the  requisitioner  by  means  of 
receipts  given  to  the  captain  of  the  vessel  that  has  been  seized  or  whose 
goods  have  been  seized,  with  all  the  details  possible,  in  order  to  ensure  the 
right  of  the  interested  parties  to  just  compensation. 

C.  This  clause  applies  to  neutral  goods,  which  may  be  on  board  enemy 
merchant  ships  that  are  requisitioned. 

The  captain  of  the  vessel  or  of  the  war  fleet,  who  has  decided  to  requisition, 
is  obliged  to  land,  at  one  of  the  nearest  ports,  the  officers  and  crew  of  the  seized 
vessel,  with  sufficient  funds  to  take  them  to  the  country  to  which  they  belong. 

The  President  replies  to  his  Excellency  the  first  delegate  of  Brazil  that  the 
Commission  saw  nothing  in  his  former  speech  other  than  an  exposition  of  facts 
and  arguments  in  the  matter  of  the  principle  of  the  inviolability  of  private  prop- 
erty at  sea.  It  did  not  perceive  in  it  any  political  considerations,  which,  more- 
over, are  not  within  its  province. 
[788]   His  Excellency  Sir  Ernest  Satow  reads  the  following  statement: 

The  proposal  which  is  now  before  the  Commission  has  for  its  object  the 
abolition  in  future  of  the  right  which  a  belligerent  has  to  capture  and  confiscate 
the  merchant  ships  of  the  enemy  and  their  cargoes,  with  the  exception  of  contra- 
band of  war,  but  still  maintaining  the  rights  resulting  from  blockade. 

His  Majesty's  Government  has  not  failed  to  study  this  question  with  care 
and  it  has  not  sought  to  affect  indifference  to  the  serious  arguments  which  may 

'  Annex  11. 
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be  advanced  in  support  of  the  principle  of  immunity.  All  that  tends  to  restrict 
acts  of  war  would  seem  at  first  sight  to  be  a  step  forward  on  the  way  toward 
the  abolition  of  war  itself  and  to  remove  one  of  the  reasons  for  the  increase  of 
naval  and  military  expenditures.  However  admitting  that  this  is  so,  this  argu- 
ment carried  to  its  logical  conclusion  would  seem  to  involve  the  abolition  of  the 
right  of  commercial  blockade.  Indeed,  if  commercial  blockade  were  not  to  be 
discontinued,  enemy  vessels  would  be  constantly  exposed  to  search  and  seizure, 
and  continual  disputes  would  arise  over  the  question  as  to  what  constitutes  an 
effective  blockade.  It  is  evident  that  such  disputes  between  belligerents  would 
result  in  impelling  that  one  of  the  combatants  who  might  consider  that  he  had 
cause  for  complaint  because  of  the  application  of  commercial  blockade  to  one  of 
his  ports  to  cease  to  observe,  wherever  possible,  the  principles  of  the  immunity 
of  the  merchant  ships  and  the  private  property  of  the  enemy.  Consequently  we 
consider  it  impossible  to  separate  the  question  of  immunity  from  capture  from 
that  of  commercial  blockade. 

If  a  change  should  ever  take  place  which  would  aid  in  bringing  about  a 
decrease  of  armaments,  our  Government  might  perhaps  again  look  into  the 
question.  If,  for  example,  the  majority  of  nations  showed  themselves  disposed 
to  reduce  their  effective  military  and  naval  forces,  so  as  to  diminish  appreciably 
the  danger  of  the  evils  that  war  might  bring  to  them  and  render  war  improbable 
by  making  aggression  difficult;  and  if  it  should  become  evident  that  the 
conclusion  of  an  agreement  for  the  abolition  of  the  right  of  capture  would 
facilitate  this  change  and  that  the  absence  of  such  an  agreement  would  prevent 
the  accomplishment  thereof,  His  Majesty's  Government  would  no  doubt  be  dis- 
posed to  admit  that  the  benefits  to  be  reaped  by  the  change  would  outweigh  all 
objections  which  might  be  raised  thereto  in  principle. 

In  any  event,  in  the  present  state  of  the  world,  it  is  impossible  for  His 
Majesty's  Government  to  give  its  assent  to  a  resolution,  the  real  result  of  which 
would  be  to  remove  one  of  the  reasons  which  contribute  most  powerfully  to  the 
maintenance  of  peace  and  which  might  tend  to  prolong  hostilities  after  war  had 
broken  out. 

However,  although  it  is  not  a  supporter  of  a  project  which  would  result  in 
causing  nations  wholly  to  neglect  the  counsels  of  prudence,  which  ordinarily  keep 
them  from  giving  free  rein  to  their  warlike  sentiments,  His  Majesty's  Govern- 
ment is  animated  by  the  sincere  desire  to  relieve  neutrals,  so  far  as  possible,  of 
the  burdens  of  war.  That  is  why  it  has  charged  us  to  ask  the  Conference  to 
abolish  contraband  of  war.  We  shall  not  fail  a  little  later  on  to  lay  before 
the  Commission  the  reasons  for  this  request. 

His  Excellency  Baron  Marschall  von  Bieberstein  takes  the  floor  and  says: 

Germany  has  always  been  in  sympathy  with  the  idea  of  abolishing  the  right 
of  capture,  which  affects  merchant  ships  under  an  enemy  flag.  The  facts  of 
history  prove  the  sincerity  of  these  sentiments.  Consequently  the  noble  ideas 
that  inspired  the  eloquent  address  of  the  first  delegate  of  the  United  States  of 
AmeVica  will  not  fail  to  be  loudly  echoed  in  Germany.  It  is  clear,  how- 
[789]  ever,  that  the  categorical  question  propounded  to  us — "  Should  the  right 
of  capture  be  abolished  or  not  ?  " — cannot  be  treated  separately,  when  it 
forms  only  one  part  of  a  rather  complex  series  of  problems  involved  in  the  great 
principle  of  the  inviolability  of  private  property  at  sea  in  naval  warfare.  The 
proposal  of  the  United  States  admits  two  exceptions: 

1.    The  capture  of  a  merchant  ship  is  justified  if  it  carries  contraband. 
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2.  The  principle  of  inviolability  ceases  in  cases  where  there  has  been  a 
violation  of  blockade. 

Now  these  two  exceptions  bring  us  to  very  much  disputed  ground.  It  will 
suffice  to  mention  among  other  questions  those  of  "  relative  contraband  "  and 
"  continuous  voyage."  Only  after  the  solution  of  a  series  of  disputed  points 
which  hang  upon  the  words  "  contraband  "  and  "  blockade  "  can  we  be  sure  that 
the  abolition  of  the  right  of  capture  will  become  a  reality,  while  by  admitting 
exceptions  of  vague  scope,  which  are  consequently  susceptible  of  arbitrary  inter- 
pretation and  application,  we  shall  run  the  risk  of  reaching  an  undesirable  result, 
which  we  proclaim  to  be  the  abolition  of  the  right  of  capture,  while  in  practice 
the  system  now  in  force  will  continue  without  any  appreciable  modification.  It 
is  for  these  reasons  that  I  cannot,  in  spite  of  all  my  sympathy  with  the  principle 
reply  to  the  question  with  a  simple  "  Yes."  If  we  wish  to  give  private  property 
at  sea  more  extensive  protection  by  abolishing  the  right  of  capture,  we  must  first 
come  to  an  agreement  upon  certain  questions,  in  order  that  the  abolition  may  be 
effective  and  serve  in  an  equitable  manner  the  interests  of  all  countries.  Only 
then  shall  we  be  able  to  judge  of  the  practical  scope  of  this  measure  and  definitely 
determine  its  position. 

His  Excellency  Mr.  Tcharykow  makes  the  following  statement: 
The  delegation  of  Russia  desires  to  express  its  sympathetic  respect  for  the 
broad,  humanitarian  views  expressed  in  the  speech  of  his  Excellency  Mr.  Choate. 
The  exposition  of  these  views  has  been  repeated  on  more  than  one  occasion  by 
the  Government  of  the  United  States  of  America  during  the  past  century  and 
more  with  admirable  perseverance  and  eloquence.  And  yet  the  important  decla- 
rations which  we  have  heard  show  that  before  we  are  able  to  proceed  to  the 
adoption  of  the  proposal  on  the  program  a  great  deal  of  preparatory  work  must 
be  accomplished,  a  work  of  legal  definitions  and  agreement,  which  is  far  from 
being  completed.  These  circumstances,  in  our  opinion,  would  seem  to  prove  that 
the  question  is  not  ripe,  and  the  delegation  of  Russia  is  therefore  led  to  decide 
in  favor  of  the  continuance  of  the  status  quo  now  existing  with  regard  to  this 
matter. 

His  Excellency  Mr.  Hagerup  takes  the  floor  and  says: 
In  the  name  of  the  delegation  of  Norway,  I  have  the  honor  to  declare  that 
we  adhere  to  the  proposal  of  the  delegation  of  the  United  States  of  America. 
In  making  this  declaration  I  am  well  aware  of  the  fact  that  I  am  speaking  in 
the  name  of  one  of  the  smallest  countries  of  Europe.  But  if  we  consider  the 
material  interests  involved  and  if  we  measure  these  interests  in  tonnage,  they 
are  surpassed  by  those  of  only  three  countries.  Although  Norway,  with  its  great 
tonnage,  supports  the  American  point  of  view,  it  is  not  because  of  a  purely  selfish 
interest.  It  is  true  that  if  a  small  State  like  ours  were  involved  in  a  war,  the 
existing  principle  with  regard  to  hostile  private  property  would  be  more  ruinous 
to  us  than  to  a  larger  and  richer  State.  We  had  such  an  experience  early  in  the 
nineteenth  century,  but  being  a  State  that  has  enjoyed  peace  for  more  than  one 
hundred  years  and  having  no  other  policy  than  that  of  neutrality,  the  probabilities 
are  that  in  coming  wars  Norway  will  be  among  the  neutrals.  As  far  as  neutrals 
are  concerned,  the  present  rule  presents  advantages,  because  in  case  of  a 
[790]  war  in  which  the  great  Powers  are  involved  it  is  evident  that  the  merchant 
marines  of  neutral  States  will  find  much  more  employment.  But  in  spite 
of  this  fact,  the  Norwegian  Government  has  not  hesitated  to  give  its  delegates 
the  most  formal  instructions  to  support  proposals  for  the  protection  of  private 
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property,  even  enemy  private  property,  on  the  sea.  In  doing  so,  it  is  merely  con- 
tinuing a  policy  which  was  inaugurated  in  the  eighteenth  century  by  the  Kingdoms 
of  the  North  in  collaboration  with  Russia.  Nevertheless  I  cannot  vote  for  the 
proposal  of  the  delegation  of  the  United  States  without  reservation,  for  this 
proposal,  as  it  reads  at  present,  settles  also  the  question  of  contraband,  which, 
according  to  the  questionnaire  submitted  by  our  President,  is  reserved  for  a  later 
discussion. 

The  President  requests  Mr.  Fromageot  to  read  the  following  letter  from 
his  Excellency  Mr.  Carlos  Rodriguez  Larreta  : 

The  Argentine  delegation  accepts  the  texts  proposed  by  the  Italian  delegation 
in  reply  to  the  first  two  queries  of  the  questionnaire. 

The  Argentine  delegation  at  the  same  time  declares  itself  in  favor  of  the 
continuance  of  the  right  of  capture  and  of  confiscation  of  merchant  ships  under 
an  enemy  flag. 

His  Excellency  the  Marquis  de  Soveral  declares  that  he  supports  the  opinion 
of  the  first  delegate  of  Germany,  that  is  to  say,  that  the  questions  of  blockade 
and  contraband  of  war  must  be  settled  before  examining  that  of  the  inviolability 
of  private  property  of  belligerents  on  the  sea. 

Mr.  Santiago  Perez  Triana  takes  the  floor  and  says : 

Gentlemen  :  I  have  the  honor  to  address  you  in  the  name  of  the  delegation 
of  the  Republic  of  Colombia;  it  is  therefore  entirely  natural  that  I  should  speak 
to  you  as  an  American.  I  use  this  term  in  the  full  amplitude  of  its  generous 
historical  and  geographical  compass,  which  belongs  to  it  of  right  and  covers  the 
entire  length  and  breadth  of  the  continent:  the  North,  the  Center,  the  South,  and 
the  Islands  of  the  American  oceans. 

I  have  arisen  to  consider  the  proposal  submitted  by  his  Excellency  Mr. 
Choate,  in  the  name  of  the  delegation  of  the  United  States  of  America,  con- 
cerning the  inviolability  of  enemy  private  property  at  sea,  according  to  which 
"  the  private  property  of  all  citizens  of  the  signatory  Powers,  with  the  exception 
of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure  at  sea  by  the 
armed  vessels  or  military  forces  of  the  said  Powers.  However,  this  provision 
in  no  way  implies  the  inviolability  of  vessels  which  may  attempt  to  enter  a  port 
blockaded  by  the  naval  forces  of  the  above-mentioned  Powers,  nor  of  the  cargoes 
of  the  said  vessels." 

We  have  listened  with  interest  and  with  the  greatest  of  sympathy  to  Mr. 
Choate's  eloquent  speech,  in  which  he  has  shown  us  so  clearly  and  precisely 
that  the  humanitarian  and  civilized  principle  contained  in  the  aforesaid  proposal 
has  constituted  a  uniform  and  persistent  tradition  in  the  policy  of  his  country 
since  the  dawn  of  its  independence,  through  all  kinds  of  vicissitudes  and  changes, 
up  to  the  present  day. 

Mr.  Choate's  address  was  conceived  in  the  broad,  humanitarian  spirit  of 
the  time-honored  state  papers  of  the  chancery  and  of  the  Presidents  of  the 
United  States  of  America  which  spirit  is  itself  the  echo  of  the  voice  and  of 
the  sentiment  of  the  entire  nation  in  the  glorious  days  of  its  liberation  and  its 
foundation. 

In  reading  it,  we  recall  names  whose  prestige  forms  an  integral  part  of  the 
historical  glories  of  the  United  States,  from  Patrick  Henry  who,  before  inde- 
pendence had  been  won,  asked  for  liberty  or  death ;  Benjamin  Frankltn,  one 
of  the  fathers  of  American  liberty ;  Adams,  Madison,  Jefferson,  who 
[791]   signed  the  Declaration  of  Independence;  the  great  Presidents  of  the  first 
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period  to  Monroe;  fiery  orators  like  Daniel  Webster,  proclaiming  the  free- 
dom of  the  Greeks  in  1823,  to  Charles  Sumner  and  Garrison,  proclaiming 
the  emancipation  of  the  slaves,  and  Lincoln  and  Seward  defending  human  lib- 
erty and  justice  both  within  and  without  the  country.  It  seemed  to  us  Americans 
of  Latin  America,  in  listening  to  Mr.  Choate,  that  there  was  passing  over  us  a 
breath  of  the  hurricane  of  those  old  days,  which  proclaimed  justice  and  liberty, 
which  came  to  us  from  the  North,  and  which  we  thought  had  subsided.  It  is  a 
rebirth.  The  United  States,  in  again  taking  up  its  distinterested  defense  of  the 
principles  of  justice  and  humanity,  has  resumed  its  historical  role  and  we  have  all 
cause  to  congratulate  ourselves  that  this  is  so. 

If  the  question  involved,  as  is  the  case  with  most  of  the  questions  submitted 
to  the  Second  Peace  Conference,  merely  doctrines  and  principles,  and  determin- 
ing which  are  most  in  accord  with  justice  and  humanity,  there  would  be  practically 
no  discussion.  The  abstract  ideal,  the  supreme  idea  in  all  cases  and  the  abstract 
adaptation  of  specific  questions  to  that  ideal  are  easy  matters,  with  regard  to 
which,  except  in  certain  exceptional  cases,  we  could  come  to  agreements  without 
any  difficulty.  But  it  is  not  a  matter  of  academic  discussion  seeking  to  discover 
and  to  determine  the  truth.  We  represent  nations,  that  is  to  say,  collective 
human  organisms,  which  have  their  traditions,  their  aspirations,  and  their  needs, 
their  temperaments  and  their  prejudices.  It  is  our  duty  to  take  into  account  the 
requirements  of  these  organisms,  in  the  light  of  their  life  within  their  own 
boundaries  and  their  relations  with  other  nations.  We  are  not  called  upon  to 
undertake  a  work  of  analysis ;  we  are  called  upon  to  undertake  a  work  of  adapta- 
tion. We  are  striving,  so  far  as  possible,  to  approach  the  ideal,  but  every  one  of 
us  must  base  his  decisions  upon  the  needs  and  interests  of  the  nation  he  represents. 

It  is  for  these  reasons  that  while  the  doctrine  contained  in  Mr.  Choate's 
proposal  has  our  sympathy  and  good  wishes,  as  expressing  a  noble,  humanitarian 
aspiration,  as  delegates  of  Colombia  we  must  inform  the  Conference  that  we  do 
not  adhere  to  and  that  our  country  will  not  subscribe  to  the  proposal  now  under 
discussion,  presented  by  the  delegation  of  the  United  States  of  America. 

I  ask  your  indulgence  for  a  few  minutes  more.  I  shall  be  brief,  but  I  desire 
once  for  all  to  explain  the  general  conditions  and  circumstances  of  my  country, 
which,  if  I  am  not  mistaken,  are  the  same  as  those  of  many  other  countries  of 
Latin  America. 

Colombia  is  a  very  extensive  country,  with  a  very  small  population.  We 
are  scarcely  five  million  souls,  and  there  is  easily  room  for  one  hundred  million. 
Our  geographical  position  is  exceptionally  favorable :  we  have  long  coast  lines  on 
the  Atlantic  and  the  Pacific.  We  have  a  marvelous  system  of  navigable  rivers, 
whose  vivifying  waters  spring  from  the  vast  distant  plains  at  the  foot  of  the 
Cordilleras  and  from  the  heart  of  endless  forests.  Our  mountains  are  rich  in 
minerals  of  all  kinds ;  our  valleys  and  our  plains  are  fertile. 

In  the  present  stage  of  human  development  it  is  hardly  probable  that  covetous 
eyes  will  be  turned  in  our  direction  with  the  desire  of  political  colonization,  which 
would  mean  our  suppression  as  a  nation.  We  permit,  we  wish,  and  we  encourage 
peaceable  colonization,  coming  to  us  to  spread  its  fertilizing  waves  in  our  midst, 
under  the  protection  of  our  laws  and  institutions.     Cost  what  it  may,  it  is  our 

duty  to  prevent  anv  other  kind  of  colonization. 
[792]  It  is  evident  that  for  countries  like  ours,  which  have  no  merchant  marine 
and  which  have  scarcely  any  navy,  but  which  in  time  of  war  can  increase 
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its  navy,  there  is  everything  to  lose  and  nothing  to  gain  in  consenting  to  the 
abolition  of  the  right  of  capture  of  enemy  private  property  at  sea. 

It  is  evident  that  a  Power  possessing  a  navy  and  merchant  marine,  which  it 
would  be  impossible  to  protect  with  absolute  effectiveness  in  all  the  oceans,  will 
be  more  disposed  to  make  war  on  us  if  it  knows  that  we  have  tied  our  hands  by 
adopting  Mr.  Choate's  proposal  and  that  we  shall  not  be  able  to  make  reprisals 
which  might  easily  become  very  costly  to  it. 

It  is  therefore  as  a  measure  of  defense  that  we  must  preserve  the  right  to 
the  practice  which  Mr.  Choate's  resolution  seeks  to  abolish.  Mr.  Choate  has 
told  us  that  it  is  an  inheritance  from  ancient  piracy.  That  is  true,  as  it  is  like- 
wise true  that  war  is  only  organized  murder.  We  retain  these  rights  merely  for 
times  when  normal  conditions  have  ceased  to  exist.  We  cannot  tie  our  hands  for 
the  very  time  when  justice  disappears  and  is  replaced  by  violence,  when  piety 
hides  her  eyes  and  inexorable,  brutal  force  reigns  supreme. 

Mr.  Choate  has  told  us,  in  the  name  of  the  illustrious  President  of  the 
United  States,  that  the  nations  should  accept  the  humanitarian  principle  which 
he  proposes,  even  if  it  means  the  sacrifice  of  some  of  their  ambitions  and  interests. 
That  is  a  noble  appeal,  proceeding  from  a  lofty  eminence.  Happy  man  Mr. 
Roosevelt,  if  on  stepping  down  from  the  presidential  chair  of  the  United  States 
of  America,  which  by  its  prestige,  its  power,  and  its  potentiality  is  well  worth 
the  throne  of  kings  and  emperors!  Happy  man  Mr.  Roosevelt,  if  later  on,  at 
the  sunset  hour  of  a  life  full  of  energetic  activity,  his  hand  on  his  heart,  he  can 
declare  before  the  world  and  before  history  that  he  has  always  followed  the 
beautiful,  humanitarian  doctrine  of  respecting  justice  and  humanity  and  the  rights 
of  the  weak,  as  supreme  ideals,  even  to  the  detriment  of  the  political  interests  and 
national  ambitions  of  his  country ! 

In  conclusion,  gentlemen,  we  do  not  accept  Mr.  Choate's  proposal  because 
conditions  and  circumstances  in  our  country  do  not  permit  us  to  indulge  in  this 
great  luxury  of  the  abstract  principles  of  justice  and  humanity.  As  an  individual, 
one  can  be  an  apostle  and  seek  martyrdom ;  when  one  represents  a  country,  it  is 
his  duty  to  defend  its  interests.  In  the  present  case  it  is  a  question  of  inter- 
national policy,  not  of  philanthropy. 

The  President  remarks  that  a  misunderstanding  has  perhaps  slipped  into  the 
concluding  remarks  of  the  delegate  from  Colombia,  since  the  Conference  is  not 
concerned  with  international  policies. 

Mr.  Louis  Renault  reads  the  following  declaration: 

Gentlemen  :  Permit  me  to  define  the  position  that  the  French  delegation 
intends  to  take  on  the  question  raised  by  the  proposal  of  the  delegation  of  the 
United  States. 

For  various  reasons  proceeding  from  the  nature  and  the  origin  of  the  pro- 
posal it  could  not  fail  to  invite  the  serious  attention  of  our  Government.  We 
recognize  the  weight  of  the  reasons  which  have  been  invoked  in  its  favor  and 
which  have  been  so  authoritatively  expounded  by  Mr.  Choate.  We  are  espe- 
cially in  sympathy  with  the  idea  of  placing  individuals,  as  far  as  possible,  beyond 
the  reach  of  the  direct  effects  of  war.  If  an  agreement  could  be  concluded  on 
this  point  by  all  the  States  at  interest,  our  cooperation  would  not  be  wanting. 
Is  such  an  agreement  possible  at  the  present  moment?  It  does  not  seem, 
[793]  judging  from  the  statements  that  have  been  made,  that  the  States  here 
represented  are  disposed  to  consent  forthwith  to  such  an  agreement. 
Moreover,  as  has  been  rightly  stated,  the  problem  is  not  a  simple  one ;  it   is 
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essentially  complex  and  the  solution  of  the  question  in  the  manner  advocated  by 
the  United  States  cannot  be  accepted  even  by  the  delegations  which  are  heartily 
in  favor  of  the  principle,  unless  other  more  or  less  cognate  questions  like  that 
of  contraband  of  war  and  blockade  are  likewise  settled  in  the  manner  they  desire. 
When  will  these  various  questions  be  disposed  of  in  a  way  acceptable  to  all  ?  ft 
is  impossible  to  say.  Furthermore,  is  the  principle  itself  of  the  right  of  capture 
absolutely  contrary  to  the  modern  conception  of  the  law  of  war,  and  is  it 
susceptible  of  certain  adjustments  which  would  justify  its  continuance  until  the 
time  when  it  shall  be  possible,  as  it  is  desirable,  to  establish  absolute  respect  for 
the  rights  of  individuals?     That  is  the  question  I  shall  now  consider. 

From  the  standpoint  of  the  principles  of  law  and  equity,  it  would  appear  to 
be  very  simple  to  maintain  that  enemy  private  property  should  be  respected  in 
naval  warfare,  as  it  is  in  warfare  on  land,  in  accordance  with  the  rules  accepted 
by  the  First  Peace  Conference.  War  is  waged  by  one  State  against  another 
State;  it  should  not  be  directed  against  individuals  and  should  not  have  for  its 
object  enrichment  at  the  expense  of  individuals.  Such  are  the  essential  reasons 
which  may  be  urged  by  the  advocates  of  the  abolition  of  the  right  of  capture  as 
still  admitted  in  present  practice. 

These  reasons  are  specious;  they  are  not  decisive,  in  our  opinion,  and  the 
right  of  capture  can  very  well  be  reconciled  with  the  modern  character  of  war. 

In  the  first  place,  little  argument  is  needed  to  show  that  respect  for  private 
property  in  land  warfare  was  brought  about  by  the  interests  of  the  belligerent 
themselves  rather  than  by  considerations  of  humanity  and  justice  with  regard 
to  the  inhabitants  of  the  invaded  or  occupied  country ;  that  this  respect  does 
not  prevent  the  invader  from  drawing  largely  upon  the  resources  of  the  country 
by  means  of  requisitions  and  contributions ;  that,  finally,  the  very  fact  of  occu- 
pation, with  its  various  vexatious  and  onerous  consequences,  brings  to  bear  upon 
the  inhabitants  and  the  sovereign  of  the  occupied  territory  sufficient  pressure  to 
lead  them  to  make  peace. 

In  naval  warfare  the  situation  is  not  the  same.  There  are  indeed  violent 
operations  of  war,  just  as  on  land,  attacks  by  war-ships,  bombardments  of 
military  ports,  blockades  more  or  less  similar  to  sieges.  That  does  not  suffice ; 
a  belligerent  must  have  the  means  of  arresting  the  economic  life  of  his  adversary 
by  hindering,  or  even  by  suppressing  his  commerce  with  the  outside  world.  It 
is  less  a  question  of  individuals,  whose  goods  are  seized  than  of  the  State  to  which 
they  belong  and  which  is  injured  by  the  action  against  the  individuals. 

The  seizure  of  enemy  merchant  ships  can  be  a  disturbing  factor  in  the 
economic  life  of  the  country  to  which  they  belong.  It  is  therefore  a  powerful 
means  of  coercion,  which  it  is  advisable  to  make  clear  for  two  reasons.  On 
the  one  hand,  the  fear  of  such  a  disturbance  may  turn  from  war,  because  of  its 
interest  in  the  maintenance  of  peace,  a  considerable  portion  of  the  population, 
which  might  look  with  more  or  less  indifference  upon  the  possibility  of  a  conflict 
involving  only  military  operations  properly  so  called.  On  the  other  hand,  if 
war,  nevertheless,  breaks  out,  the  confusion  to  commerce,  the  well-nigh  complete 
interruption  of  maritime  commercial  relations  with  its  consequences  to  the  pros- 
perity of  the  country,  the  rise  in  cost  of  the  necessities  of  life  would  bring  pressure 
to  bear  for  the  conclusion  of  peace.     It  is  therefore  an  effective  means  of  coercion, 

and  we  cannot  say  that  it  is  especially  cruel. 
[794]   The  capture  of  merchant  ships  is  not  carried  on  under  the  same  condi- 
tions as  formerly.     It  used  to  hit  individuals,  owners  or  shippers,  and  it 


784  FOURTH  COMMISSION 

constituted  real  booty  for  the  captors,  whether  they  were,  as  was  frequently  the 
case,  privateers,  or  ships  of  war.  A  State,  by  itself  or  through  its  agents,  grew 
rich  at  the  expense  of  the  despoiled  individuals.  The  State  to  which  the  latter 
belonged  suffered  only  indirectly,  because  it  could  live  on  the  resources  of  its  soil. 
The  situation  has  greatly  changed.  Navigation  plays  a  more  and  more  important 
part  in  the  economic  life  of  most  countries,  an  essential  part  in  the  life  of  some. 
Disturbance  of  this  navigation  has  therefore  an  immediate  effect  upon  the  entire 
State,  whose  social  functioning  may  be  upset.  Besides,  merchant  ships  are  now 
of  greater  dimensions  than  formerly  and  they  are  very  often  readily  convertible 
into  auxiliary  cruisers.  Consequently  their  capture  deprives  the  States  whose 
flag  they  fly  of  resources  which  mav  be  directlv  utilized  in  war ;  it  is  a  real  means 
of  defense  for  the  captor  State.  The  pecuniary  consequences  do  not  appear  at 
first  sight.  Finally,  the  loss  no  longer  falls  upon  specific  individuals;  it  falls 
upon  big  corporations,  which  alone  possess  the  necessary  capital  for  the  construc- 
tion and  equipment  of  the  huge  vessels  which  are  to-day  indispensable  in  the 
vast  operations  of  international  commerce.  The  loss  is  shared  bv  a  large  number 
of  stockholders  or  bondholders  of  the  companies  involved.  It  is  not  of  the 
disastrous  kind  where  the  loss  falls  upon  an  individual  whose  property  thus 
confiscated  may  constitute  his  entire  fortune. 

In  order  that  the  maintenance  of  the  right  of  capture  mav  preserve  its  char- 
acter as  a  means  of  coercion,  to  be  made  use  of  bv  one  belligerent  against  the 
other,  and  be  shorn  of  its  compromising  likeness  to  the  former  right  of  booty,  two 
conditions  are  necessary,  which  I  shall  venture  to  point  out,  although  they  belong 
in  principle  to  the  province  of  municipal  law,  because  the  fulfillment  of  these 
conditions  would  permit  States  in  favor  of  the  present  positive  law  to  free  them- 
selves of  certain  criticisms. 

In  the  first  place,  all  thought  of  gain  must  be  absent  from  the  minds  of  the 
agents  of  the  State  making  the  capture.  It  is  not  well  for  them  to  have  a 
pecuniary  interest  in  undertaking  this  or  that  hostile  operation.  It  is  therefore 
desirable  that  the  system  of  sharing  in  the  prizes,  which  still  exists  in  most  navies, 
should  be  discontinued.  The  question  will  be  examined  here  only  from  the 
standpoint  of  enemy  prizes.  I  might  add  that  it  would  be  still  more  desirable 
with  regard  to  neutral  prizes,  where  there  is  ordinarily  more  room  for  doubt 
and  where  the  decision  of  the  cruiser  should  not  be  suspected  of  having  been 
influenced  by  the  lure  of  gain.  The  seizure  of  an  enemy  vessel  or  of  a  neutral 
vessel  should  be  nothing  more  than  an  operation  in  the  interest  of  the  State.  It 
is  the  performance  of  a  duty,  which  is  not  to  be  pecuniarily  remunerated  any  more 
than  the  performance  of  other  duties  toward  the  State.  In  this  respect  the  navy 
should  be  treated  like  the  army. 

On  the  other  hand,  it  is  in  the  general  interest  of  the  State,  as  well  as  in  their 
own  that  the  owners  and  charterers  of  captured  vessels  continued  their  operations 
in  spite  of  war.  It  would  not  therefore  be  just  for  them  alone  to  suffer  the 
consequences  of  the  capture.  Therefore  the  idea  that  the  State  as  a  whole  should 
suffer  the  injurious  consequences  of  war,  not  only  so  far  as  they  affect  the 
State  and  its  departments  directly,  but  also  in  so  far  as  they  affect  individuals, 
is  growing  stronger  and  stronger.     We  may  differ  as  to  the  method  of  putting  it 

into  effect,  but  there  is  scarcely  any  question  about  the  principle  itself. 
[795]   If  the  foregoing  considerations  are,  as  we  believe  them  to  be,  correct, 
the  right  of  capture  would  appear  to  be  a  measure  taken  by  one  belligerent 
State  against  another  belligerent  State,  such  measure  being  part  of  the  operations 


THIRD  MEETING,  JULY  5,  1907  785 

by  means  of  which  a  State  endeavors  to  reduce  its  adversary  to  terms  and  not 
being  in  itself  of  a  specially  rigorous  character.  There  is  not  therefore  sufficient 
reason,  in  our  opinion,  for  relinquishing  this  right,  so  long  as  the  necessary 
agreement,  to  which  we  referred  at  the  beginning  of  our  remarks  and  in  bringing 
about  which  we  are  ready  to  cooperate,  has  not  been  reached. 

His  Excellency  Mr.  Uriah  M.  Rose  reads  the  following  address: 
Mr.  President  :  Much  has  been  said  in  the  speeches  we  have  heard  about  the 
rights  of  those  who  effect  a  capture,  the  rights  of  belligerents,  and  there  has  been 
an  attempt  to  show  that  their  rights  are  approximately,  if  not  entirely,  equal  to 
their  strength ;  but  no  one  has  attempted  to  define  what  might  be  the  rights  of 
individuals  who  have  property  on  the  seas  in  time  of  war.  We  would  be  tempted 
to  infer  that  the  rights  of  the  latter  to  the  property  which  they  have  on  the  seas 
are  an  absolutely  negligible  quantity. 

It  was  just  one  hundred  years  ago  that  Lord  Brougham  said : 

The  private  property  of  pacific  and  industrious  individuals  seems  to  be 
protected,  and  except  in  the  single  case  of  maritime  capture,  it  is  spared 
accordingly  by  the  general  usage  of  all. modern  nations.  No  army  now 
plunders  unarmed  individuals  ashore,  except  for  the  purpose  of  providing 
for  its  own  subsistence.  And  the  laws  of  war  are  thought  to  be  violated 
by  the  seizure  of  private  property  for  the  sake  of  gain,  even  within  the  limits 
Of  the  hostile  territory.  It  is  not  easy  at  first  sight  to  discover  why  this 
humane  and  enlightened  policy  should  still  be  excluded  from  the  scenes  of 
maritime  hostility,  or  why  the  plunder  of  industrious  merchants,  which  is 
thought  disgraceful  on  land,  should  still  be  accounted  honorable  at  sea. 

Another  distinguished  writer  has  said :  "  There  is  no  doubt  that  the  wide- 
spread irritation  occasioned  by  the  capture  of  private  property  at  sea  as  much  as 
on  land  is  one  of  the  main  provocatives  of  enduring  national  hatred." 

His  Excellency  Mr.  Choate  has  quoted  many  statements  to  the  same  effect 
emanating  from  statesmen,  from  jurists  of  the  highest  reputation  and  of  dif- 
ferent nationalities.  I  shall  not  mention  the  treaties  in  which  the  principle  which 
we  are  supporting  has  been  introduced. 

At  the  verv  beginning  of  our  labors  his  Excellency  Mr.  Martens  said  with 
great  point  and  wisdom  in  his  opening  address:  "We  must  now  do  for  naval 
warfare  what  the  Second  Commission  of  the  last  Peace  Conference  did  for  land 
warfare :  we  must  establish  the  principles  which  shall  aim  to  prevent  disputes  and 
misunderstandings." 

That  is  precisely  what  we  are  trying  to  do  in  the  project  now  under  dis- 
cussion— that  is  to  say,  we  are  endeavoring  to  give  uniformity  to  the  humani- 
tarian rules  of  war,  so  designated  because  they  rest  upon  moral  principles,  and 
thereby  to  succeed  in  protecting  the  recognized  rights  of  non-combatants  on  the 
sea  as  well  as  on  land. 

The  humanitarian  rule  of  inviolability  in  time  of  war  of  property  on  land 
belonging  to  innocent  individuals,  except  in  the  case  of  contraband  or  of  military 
necessity,  is,  it  is  true,  of  comparatively  recent  origin.  However,  based  as  it 
is  on  universally  recoenized  principles,  it  is  to-day  so  firmly  imbedded  in  the 
public  conscience  and  in  international  law  that  it  is  not  contested  either  bv  our 
honorable  onnonents  or  bv  any  one  whatsoever.  And,  indeed,  it  is  difficult  to 
understand  whv  the  same  rale  should  not  be  applied  under  the  same  conditions 
to   the   property   of  the   same  individuals   when   it   is   on   the   sea.      Centuries 
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[796]  ago  Cicero  declared  that  the  natural  law  of  justice  is  the  same  in  Rome 
as  it  is  in  Athens  and  everywhere  else — words  which  have  been  quoted 
with  approval  by  all  the  most  distinguished  modern  writers  on  the  law  of  nations. 
Justice  does  not  change  with  latitude  or  longitude;  on  the  mountain  or  on  the 
plain ;  with  the  weather  or  the  seasons ;  and  it  does  not  stop,  like  the  continents, 
at  the  edge  of  the  sea.  Therefore,  to  say  that  principles  of  natural  justice, 
whose  sovereignty  is  recognized  on  land,  are  not  applicable  on  the  sea,  would 
appear  to  be  an  anomaly  in  practice  and  a  veritable  paradox  as  an  argument. 

The  theory  propounded  to  the  effect  that  wars  become  less  frequent  and 
shorter  in  proportion  as  they  become  more  cruel  and  more  unjustifiable  was  long 
ago  rejected.  That  theory  is  sister  to  that  which  holds  that  laws  are  effective 
in  proportion  to  the  terror  which  thev  inspire.  In  England  toward  the  end  of 
the  eighteenth  century  the  law  made  the  theft  of  an  article  valued  at  3  shillings 
or  more  a  capital  offense  and  punished  with  death  anyone  guilty  of  160  such 
thefts.  The  result  was  that  if  a  man  in  a  moment  of  weakness  made  himself 
guilty  of  a  slight  misdemeanor,  knowinsr  that  bv  the  terms  of  the  law  his  life  was 
in  jeopardy  and  that  there  was  no  remedy  for  him,  he  grew  desperate  and  became 
a  professional  highwayman.  He  gathered  around  him  a  group  of  malefactors, 
took  to  the  higfhwav  or  the  forest,  and  waged  against  society  a  war  in  which  the 
principle  of  the  inviolability  of  private  property  lost  all  its  rights.  And  if  in 
the  course  of  his  criminal  career  one  of  these  brigands  was  caught  and  made  to 
suffer  the  penalty  of  the  law,  instead  of  having  to  punish  him  for  a  single  crime, 
there  were  thousands  of  offenses  for  him  to  expiate.  Thus  the  law  ran  counter 
to  the  object  it  aimed  at  and  increased  the  number  of  malefactors.  The  execu- 
tioner continued  to  swing  his  ax,  but  the  crimes  went  on  multiplying  and  the 
courts  were  powerless  to  compel  respect  for  the  majesty  of  the  law. 

It  is  the  same  with  cruelty  and  injustice  in  the  prosecution  of  war  on  land 
or  on  the  sea;  they  inevitably  tend  to  make  wars  more  frequent  and  longer. 
No  doubt  a  conquerer,  after  having  given  everything  indiscriminately  over  to 
pillage,  after  having  massacred  entire  populations,  after  having  laid  waste  the 
surrounding  country,  may  at  times  call  the  result  peace;  but  it  is  not  the  kind 
of  peace  that  we  care  for. 

At  the  beginning  of  every  war  there  are  usually  on  both  sides  a  war  party 
and  a  peace  party.  Every  arbitrary  act  of  injustice  committed  by  either  of  the 
belligerents  naturally  causes  resentment  on  the  other  side,  which  works  to  the 
advantage  of  the  war  party  and  to  the  detriment  of  the  peace  party.  Repeated 
acts  of  injustice  result  in  uniting  the  entire  population  in  a  sentiment  favoring 
war  and  all  hope  of  peace  languishes  and  dies  out  in  proportion  to  the  resentment 
aron^r' 

In  time  of  intense  excitement  every  man  feels  himself  grow  to  the  propor- 
tions of  a  hero.  When  we  have  seen  injustice,  insults,  and  indignities  heaped 
upon  us,  there  comes  a  time  when  the  voice  of  purely  material  interests  ceases 
to  be  heard.  Exasperated  man  cries  vengeance  and  every  individual  is  ready  to 
say :  "  You  can  burn  my  house  and  devastate  my  field,  but  I  shall  no  longer 
cravenlv  submit  to  your  injustice  and  your  repeated  insults ;  I  shall  risk  my  life 
in  an  effort  to  pay  back  with  interest  the  revolting  treatment  which  I  have 
received  from  you."  When  warlike  sentiments  have  reached  this  point,  it  is 
not  easy  to  allay  and  silence  them  with  soft  words.  In  such  circumstances  even 
the  most  reasonable  offers  of  conciliation  are  often  rejected  with  scorn  and  indig- 
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nation,  and  war  is  waged  with  its  sanguinary  consequences  to  the  point  of  com- 
plete exhaustion. 
[797]   We  could  prove  by  numerous  examples  that  injustice  and  cruelty  by  no 
means  make  wars  less  frequent. 

In  ancient  times  wars  were  much  more  cruel  and  unjust  than  in  our  day; 
they  were  also  much  more  frenuent  than  at  present.  To  mention  a  compara- 
tively recent  period,  Louis  XIV  and  his  minister  Louvois  waged  war  with 
atrocious  barbarism.  In  the  Netherlands  they  burned  more  than  one  hundred 
cities  and  towns ;  they  ravaged  with  fire  and  sword  the  rich  and  populous  Pala- 
tinate and  left  behind  them  nothing  but  smoking  ruins ;  and  yet  the  reign  of 
Louis  XIV  was  an  uninterrupted  series  of  wars,  which  did  not  end  until  the 
monarch  finally  succumbed  before  the  efforts  of  the  coalition  which  had  formed 
against  him  because  of  the  persistent  crueltv  with  which  he  waged  all  these  wars. 

Do  confiscations  and  cruelty  shorten  war?  Let  the  nation  whose  generous 
hospitality  we  are  now  enjoying  answer.  The  war  between  Spain  and  the  Neth- 
erlands was  conducted — by  one  side  at  least — with  a  fierce  and  savage  inhumanity 
almost  without  parallel,  and  vet  no  war  in  modern  times  has  lasted  so  long. 

But  we  are  told,  if  the  opposite  principle  to  the  one  I  am  upholding  cannot 
be  justified  on  moral  grounds,  it  can  be  justified  by  political  considerations,  for 
the  danger  of  seizure  which  private  property  runs  at  sea  forces  the  commercial 
classes  to  bring  all  their  influence  to  bear  in  favor  of  peace  and  thereby  tends  to 
make  wars  less  frenuent  and  long. 

This  argument  likewise  seems  to  us  fallacious.  War  and  peace  are  not  made 
behind  the  counters  of  merchants  nor  in  chambers  of  commerce.  Merchants  are 
not  a  class  apart  of  clever  politicians.  Properlv  speaking,  there  are  no  longer 
commercial  nations  in  the  world,  such  as  were  formerlv  Genoa  and  Venice, 
nations  that  had  practicallv  no  manufactures  or  agriculture  and  whose  whole 
national  existence  depended  exclusively  upon  their  commerce.  In  their  time  all 
ships  were  built  of  wood,  and  merchant  ships  could  be  easilv  and  quickly  con- 
verted into  ships  of  war ;  and  the  owner  of  a  privateer  might  hope  to  grow  rich 
by  capturing  the  vessels  and  cargoes  of  the  enemv  in  a  kind  of  war  which  was 
not  verv  different  from  piracv.  Wars  to-dav  do  not  offer  the  same  opportunities 
to  traders  or  capitalists.  However  liberal  the  rules  of  war  are  to  the  merchant, 
he  will  always  be  inclined  toward  peace,  if  for  no  other  reason  at  anv  rate  because 
war.  bv  interrupting  communications,  blockading  ports,  and  withdrawing  great 
numbers  of  workers  from  productive  labor,  necessarily  paralyzes  business,  so 
that  merchants  are  the  last  people  in  the  world  to  encourage  a  warlike  spirit. 
Even  were  it  otherwise  as  formerlv,  the  group  of  merchants  with  interests  on 
the  sea.  although  a  numerous  and  important  class,  would  be  none  the  less  sub- 
merged bv  the  other  classes  engaged  in  manufacturing,  in  agriculture,  in  public 
works,  in  mining:,  and  other  occupations,  so  that  it  is  practically  certain  that 
merchants  will  never  be  an  important  factor  in  arousing  sentiments  that  mav 
bring  on  war.  Bv  the  verv  nature  of  their  occupations,  merchants  are  the 
staunchest  allies  of  peace.  There  is  no  need  of  turning  them  against  war,  be- 
cause to  them  war  means  loss  and  ruin ;  and  yet  the  rule  now  in  force  punishes 
the  verv  class  which  is  constitutionally  in  favor  of  peace  and  not  of  war.  Among 
the  manv  services  which  commerce  renders  humanity,  one  of  the  most  important 
is  that  it  tends  to  unite  the  nations  through  the  bonds  of  a  community  of  interests 
and  of  friendship,  and  thus  prevents  the  frequent  occurrence  of  useless  wars. 
To  accuse  merchants  of  promoting  d'scord  and  encouraging  war  is  as  unjust 
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[798]  as  the  principle  in  the  interest  of   which  this  gratuitous  accusation  is 
framed.     This  is  adding  the  iniquity  of  duplicity  and   fraud  to  robbery 
by  an  armed  thief ;  it  is  justifying  the  wolf's  reason  in  the  fable  of  "  The  Wolf 
and  the  Lamb." 

In  1809  when  war  was  on  the  point  of  breaking  out  between  the  United 
States  and  Great  Britain,  Congress,  having  laid  a  preliminary  embargo  on  com- 
merce, all  the  merchants  who  had  interests  on  the  sea  arose  as  one  man,  organized 
in  the  interest  of  peace,  and  denounced  all  military  preparations  with  the  greatest 
vehemence  and  the  utmost  energy. 

Nevertheless  war  broke  out  and  ran  its  course,  not  at  the  instigation  of  the 
merchants,  but  in  spite  of  their  remonstrances. 

But  even  if  it  were  true  that  merchants  are  prone  to  promote  war  rather  than 
peace,  it  is  difficult  to  understand  how  that  would  justify  the  seizure  of  goods 
belonging  to  an  individual  in  no  way  responsible  for  the  opinions  or  conduct  of 
the  owner  of  the  ship  carrying  the  cargo,  whom  he  has  probably  never  seen ;  or 
why  that  owner  himself  should  be  put  in  jeopardy  for  sentiments  which  he  has 
perhaps  never  professed. 

If  we  admit  that  a  severe  policy  and  the  higher  sentiment  of  duty  require 
that  this  system  of  rapine  at  sea  be  maintained,  in  order  to  keep  the  merchant 
marine  within  the  bounds  of  respect,  it  would  seem  that  the  same  preventive 
measure  should  be  adopted  with  regard  to  merchants  trading  on  land,  and  thus 
all  merchants  would  find  themselves  brought  into  the  orthodox  flock  not  only  of 
the  friends  of  peace — friends  do  I  call  them? — the  mad,  fanatical  partisans  of 
peace,  always  ready  to  take  up  arms  and  fight  even  with  their  own  countrymen 
to  ensure  to  them  the  benefit  of  peace.  An  international  agreement  does  not  seem 
to  us  to  lend  itself  to  the  defense  of  a  doctrine  which  has  such  difficulty  in  reaching 
a  logical  conclusion. 

Even  if  our  point  of  view  were  erroneous,  we  should  none  the  less  persist 
in  our  belief  that  the  ground  taken  by  our  opponents  is  subject  to  the  gravest 
criticism.  We  are  not  here  to  defend  the  practice  of  privateering,  but  privateer- 
ing is  undoubtedly  an  excellent  means  of  defense  in  the  hands  of  a  weak  State 
against  a  strong  State.  During  the  war  of  1812  between  England  and  the  United 
States,  English  commerce  suffered  greater  losses  from  American  privateers  than 
it  has  suffered  in  any  other  war.  In  our  Civil  War  the  Confederate  States 
had  no  navy,  and  yet,  as  his  Excellency  Mr.  Choate  has  told  us,  the  armed  priva- 
teers of  Semmes  and  his  lieutenants  swept  American  commerce  from  the  seas. 
Nothing  spreads  more  consternation  among  a  merchant  marine  than  the  knowl- 
edge that  a  Francis  Drake,  a  Paul  Jones,  or  an  Admiral  Semmes  is  cruising 
on  the  high  seas  or  lying  in  wait  in  some  bay  or  other  remote  quarter.  Pri- 
vateering was  abolished  by  the  Treaty  of  Paris,  and  our  opponents  justify  this 
measure  by  saying  that  it  is  humane  and  just ;  but  if,  as  they  say,  their  aim  is  to 
intimidate  the  merchant  class  so  as  to  turn  it  against  war,  why  do  they  abandon 
the  efficacious  means  which  they  had  in  privateering  for  a  method  insignificant 
and  of  very  limited  scope,  which  permits  the  capture  now  and  then  of  a  bale  of 
merchandise  belonging  to  innocent  non-combatants,  and  that  without  any  advan- 
tage to  the  operations  of  the  land  and  sea  forces,  and  of  no  other  use  than  to 
put  a  few  pieces  of  money  into  the  pockets  of  the  person  making  the  capture, 
when  the  goods  are  sold.  Why  lay  aside  a  most  effective  weapon  and  take  up 
one  which  is  powerless  and  ineffective?  In  principle  the  policy  which  our  op- 
ponents are  defending  leads  to  the  same  inconsistency  which  we  have  hitherto 
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encountered.  It  abolishes  privateering,  but  establishes  and  sanctions  the  principle 
of  the  seizure  of  private  property  at  sea,  the  very  principle  upon  which  pri- 
vateering is  founded  and  in  whose  name  our  opponents  in  the  present  dis- 
[799]  cussion  condemn  privateering.  It  seems  to  us  needless  to  bring  forward 
arguments  to  prove  that  what  is  unjust  on  land  cannot  be  just  on  the  sea, 
or  that  if  the  capture  of  private  property  by  privateers  regularly  commissioned  by 
the  Government  is  bad  in  principle  and  nefarious  in  practice,  it  cannot  be  just 
and  right  when  it  is  carried  on  by  a  regularly  equipped  and  commissioned  vessel 
belonging  to  the  State.  The  immorality  of  the  act  does  not  depend  upon  the 
agent,  but  upon  the  nature  of  the  act  itself.  The  Athenians  would  not  listen  to  a 
plan  which  was  represented  to  them  as  of  great  advantage  to  Athens,  when  they 
were  informed  that  it  was  also  very  unjust.  In  acting  thus  they  did  not  quibble 
with  words ;  they  did  not  pretend  that  natural  law,  which  with  men  and  nations  is 
as  immutable  as  the  physical  laws  that  rule  the  universe,  varies  according  to  time 
and  place. 

The  doctrine  that  we  are  upholding  is  not  a  doctrine  peculiar  to  America; 
it  is  the  doctrine  of  mankind  in  general.  It  has  been  upheld  and  is  still  upheld 
by  European  nations,  by  their  jurists,  by  their  statesmen,  and  we  are  merely 
defending  what  they  have  energetically  defended  before  us.  An  editor  of  the 
London  News  publishes  in  the  July  first  number  of  that  paper  a  very  able  and 
thoughtful  article  which  reviews  the  admirable  address  delivered  by  Mr.  Choate 
before  this  Commission.  Speaking  of  the  opposition  to  the  principle  which  we 
are  defending,  the  writer  says  that  it  "  runs  close  upon  the  absurd  "  and  states 
that :  "  If  this  principle  [of  the  seizure  of  private  property]  were  accepted  and 
logically  applied,  the  Conference  would  indeed  be  on  the  road,  not  to  developing 
the  existing  rules  which  govern  war,  but  to  demolishing  them." 

I  may  add  that  it  would  be  shouldering  the  responsibility  of  a  principle  which 
would  destroy  a  large  part  of  the  good  that  it  has  hitherto  accomplished. 

We  are  by  no  means  surprised  that  the  principle  we  are  supporting  is  meet- 
ing with  vigorous  opposition ;  that  we  are  told  that  before  it  can  be  taken  up 
various  knotty  questions  must  first  be  discussed  and  settled ;  that  the  problem 
raised  by  this  question  is  not  yet  ripe;  that  it  should  be  postponed  to  a  more 
favorable  time ;  that  it  is  absolutely  necessary  that  the  question  of  contraband 
especially  be  fully  discussed  first  of  all,  although  what  we  are  advocating  has 
nothing  to  do  with  contraband,  since  it  concerns  private  property  and  not  contra- 
band, whatever  rules  may  be  laid  down  with  regard  to  the  latter. 

We  are  neither  downcast  nor  discouraged  by  the  considerations  that  have 
been  set  forth  with  a  view  to  obtaining  a  delay.  All  reforms  have  had  to  reckon 
not  only  with  the  opposition  of  the  ignorant  and  the  perverse,  but  also  with  that 
of  men  in  other  respects  wise  and  good.  In  the  present  case  the  solemn,  striking 
fact  is  that  the  principle  which  formerly  justified  outrageous  and  unrestricted 
pillaging  of  land,  which  is  to-day  condemned  by  humanity  and  common  decency, 
has  been  relegated  to  the  sea,  like  the  Gaderine  swine :  "  They  ain't  no  ten  com- 
mandments." 

Like  those  swine,  it  has  there  intrenched  itself  and  found  a  sanctuary. 

We  hear  to-day  for  the  first  time  that  the  rule  which  prohibits  pillaging  on 
land  was  not  established  chiefly  for  reasons  of  humanity,  but  in  order  to  prevent 
lack  of  discipline  in  the  soldier.  We  are  not  ignorant  of  the  fact  that  a  cynical 
philosophy  holds  that  our  best  actions  have  their  origin  in  selfish  motives ;  but 
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we  are  by  no  means  disposed  to  accept  a  theory  so  revolting,  which  robs  virtue 
of  all  that  ennobles  it  and  deprives  it  of  what  is  often  its  last  and  only  reward: 

the  glory  of  a  disinterested  act.     (Applause.) 
[800]  His  Excellency  Sir  Edward  Fry  expresses  himself  as  follows: 

I  request  the  floor  merely  to  touch  upon  one  point  in  our  debates.  The 
American  delegate  whom  we  have  just  heard  with  such  interest  has  had  much  to 
say  about  the  cruelty  in  the  exercise  of  the  right  of  capturing  private  property. 
In  my  opinion,  this  is  a  mistake.  It  is  true  that  in  all  war  operations  there  is 
something  of  the  barbarous,  but  of  all  its  operations  there  is  none  so  humane 
as  the  exercise  of  this  right.  Consider,  I  beg  you,  these  two  cases :  the  one  the 
capture  of  a  merchant  ship  at  sea,  the  other  the  operations  of  a  hostile  army. 
In  the  first  case  you  see  an  instance  of  force  majeure  against  which  it  is  im- 
possible to  struggle.  No  one  is  killed,  no  one  is  even  wounded ;  it  is  a  peaceful 
proceeding.  In  the  other  case  what  do  you  see?  You  see  the  country  devas- 
tated, cattle  destroyed,  houses  burned,  women  and  children  fleeing  before  the 
enemy  soldiers,  perhaps  horrors  which  I  dare  not  mention.  To  complain  there- 
fore of  the  capture  of  merchant  ships  at  sea  and  not  to  prohibit  war  on  land  is 
to  choose  the  greater  of  two  evils. 

His  Excellency  Mr.  Cleon  Rizo  Rangabe  makes  the  following  statement : 

Although  it  appears  from  the  exchange  of  views  that  has  taken  place  that  the 
problem  propounded  by  the  United  States  of  America  on  the  subject  of  the 
inviolability  of  private  property  in  naval  war  cannot  be  finally  solved  by  this 
Conference  in  accordance  with  the  American  proposal,  the  Hellenic  delegation, 
desiring  to  indicate  the  position  which  the  Royal  Government  would  be  willing 
to  take  with  a  view  to  a  later  agreement,  wishes  to  make  known  that  it  joins  in 
the  Declaration  made  by  his  Excellency  Mr.  de  Beaufort  at  the  opening  of  this 
meeting  in  the  name  of  the  Netherlands. 

His  Excellency  Mr.  Beernaert  remarks  that  the  numerous  interesting 
declarations  require  an  answer,  but  as  he  is  fatigued,  he  asks  the  Commission  to 
be  permitted  to  make  his  observations  at  a  later  occasion  if  this  discussion 
continues. 

His  Excellency  Mr.  Leon  Bourgeois  observes  that  the  question  at  present 
under  discussion  by  the  Fourth  Commission  is  one  of  the  most  important  sub- 
mitted to  the  Conference.  At  its  last  meeting  the  Commission  heard  absolute 
argument;  to-day  it  has  heard  what  might  be  called  relative  arguments.  It  has 
been  informed  that  the  question  of  the  inviolability  of  private  property  at  sea  is 
dependent  upon  other  questions,  the  questions  raised  by  the  blockade  of  the  ports 
of  belligerents  and  the  seizure  of  contraband  of  war.  It  has  been  shown  by  the 
different  systems  proposed  for  adoption  that  it  is  possible  to  humanize  naval 
warfare  in  this  regard.  Does  not  the  Commission  think,  therefore,  that  this 
question  deserves  to  have  one  more  meeting  devoted  to  its  discussion?  (General 
assent.) 

The  President  again  refers  to  the  requirement  that  the  delegates  file  before 
July  7  the  proposals  which  they  desire  to  submit  to  the  Conference  and  dwells 
upon  the  advisability  of  the  members  of  the  Conference  confining  within  certain 
limits  the  speeches  which  they  desire  to  make. 

His  Excellency  Mr.  Nelidow  recalls  that  at  the  last  plenary  meeting  the 
Conference  expressed  the  wish  that  the  speeches  in  future  be  not  too  lengthy. 

On  the  motion  of  the  President,  the  continuation  of  the  debate  is  set  for 
.  Wednesday,  July  10,  at  10 :  30  o'clock. 

The  meeting  adjourns  at  5  o'clock. 
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His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  10 :  55  o'clock. 

The  minutes  of  the  third  meeting  are  adopted. 

The  President  states  that  in  accordance  with  the  call  received  by  the  dele- 
gates the  Commission  is  to  continue  the  discussion  of  the  principle  of  the  in- 
violability of  private  property  at  sea,  as  set  forth  in  the  proposal  of  the  delegation 
of  the  United  States  of  America.1 

The  President  gives  the  floor  to  His  Excellency  Mr.  A.  Beernaert,  who 
speaks  as  follows: 

Gentlemen  :  It  is  not  without  reason  that  it  seemed  to  me  inadvisable  to 
close  this  important  debate  after  his  Excellency  Mr.  Choate's  address.  The 
speech  of  our  honorable  colleague  from  the  United  States  was  a  stirring  one  and 
covered  the  whole  ground.  He  left  nothing  in  darkness,  either  as  regards  the 
arguments  in  favor  of  the  inviolability  of  property  at  sea  or  as  regards  the 
savants  and  statesmen  who  have  expounded  and  defended  this  thesis,  or  as 
regards  the  already  numerous  cases  where  belligerent  States  have  in  fact  put  it 
in  practice,  thus  giving  an  example  which  ought  to  become  more  general. 

But  it  seemed  to  me  that  this  speech  ought  not  to  remain  unanswered  and 
unsupplemented.  Those  who  do  not  share  his  Excellency  Mr.  Choate's  opinion 
ought,  it  would  seem,  to  tell  us  why,  at  least  brieflv,  and  it  was  to  be  hoped  that 
the  great  Powers  would  make  known  their  sentiments.  Our  meeting  of  July  5 
was,  as  a  matter  of  fact,  of  great  interest.  Mr.  Choate  announced  proposals 
which  we  have  not  yet  seen,  but  which  he  characterized  as  important.  The 
delegations-  of  Norway,  Greece.  Brazil,  and  the  Netherlands  adhered  to  the  view 
of  the  United  States,  and  his  Excellencv  Mr.  Barbosa  indicated  alternative  pro- 
posals of  a  less  absolute  character,  which  are  well  worth  considering  and  which 
would  place  private  property  in  naval  warfare  on  the  same  footing  as  private 
property  on  land. 

If,  on  the  other  hand,  the  great  European  Powers — Germany,  England, 
France,  and  Russia  declared  themselves  in  favor  of  maintaining  the  status  quo, 
they  did  so  without  enthusiasm,  regretfully,  as  it  were,  because  of  temporary  con- 
siderations, and  they  let  it  be  inferred  that  an  understanding  would  not  be 
[802]  impossible  by  any  means,  if  other  difficulties  could  be  adjusted  by  common 
agreement,  for  example,  in  the  matter  of  blockade  and  contraband  of 
war.  It  would  seem,  therefore,  that  we  may  have  confidence  in  the  future,  but 
in  the  present  state  of  affairs  the  suppression  of  capture  cannot  be  secured,  and 
it  would  be  puerile  to  insist  upon  it.     That  is  not  what  I  wish  to  do.     But  if  we 

1  Annex  10. 
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must  resign  ourselves  to  having  absolutely  different  rules  cover  private  property 
in  warfare  on  land  from  those  that  cover  it  at  sea,  if  the  same  goods  are  to 
continue  to  be  respected  or  to  be  liable  to  confiscation  according  as  they  are  on 
board  a  vessel  or  still  on  the  dock  waiting  to  be  loaded,  may  we  not  make  an 
effort  toward  the  accomplishment  of  relative  progress?  His  Excellency  Count 
Tornielli  was  the  first  to  speak  of  alternative  proposals,  to  which  his  Govern- 
ment would  willingly  adhere  for  lack  of  better.  The  Danish  delegation  made  a 
similar  declaration.  We  have  the  Brazilian  proposals  and  we  also  are  ready  to 
support  this  phase  of  the  question,  since  it  seems  to  be  the  only  practical  one  for 
the  moment. 

We  perceive  but  few  alternative  proposals  other  than  those  substituting 
seizure  or  sequestration  for  confiscation  through  capture.  Notable  authors,  like 
Lorimer,  in  the  Revue  de  droit  international  for  1875,  Heffter,  Droit  inter- 
national de  I'Europe,  Pillet,  Droit  de  la  guerre,  recommend  this  half-way 
measure,  and  it  would  perhaps  satisfy  those  who  believe  that  war  at  sea 
cannot  produce  its  full  effect  except  by  annoying  or  even  interrupting  enemy 
commerce.  This  object  would  be  attained  by  apprehending  vessels  and  seques- 
tering them,  together  with  all  or  part  of  their  cargo.  It  is  true  that  private 
individuals  would  be  seriously  effected,  perhaps  ruined,  but  they  would  at  least 
be  compensated  on  the  conclusion  of  peace,  and  the  settlement  of  such  compen- 
sation would  be  one  of  the  conditions  of  the  treaty. 

Even  outside  of  such  a  solution,  there  are  in  the  present  situation  certain 
things  which  really  cannot  be  continued.  Since  all  are  agreed  that  war  is  between 
State  and  State,  and  not  against  individuals,  on  what  grounds  can  it  be  main- 
tained that  seamen  on  board  a  merchant  ship  should  be  considered  prisoners  of 
war  and  treated  as  such?  In  what  respect  are  these  brave  men,  who  peaceably 
pursue  their  calling,  belligerents  ?  How  can  they,  without  having  taken  part  even 
indirectly  in  hostilities,  be  treated  as  combatants  and  held  captive  until  the  end 
of  the  war? 

And  furthermore,  is  it  admissible  that  a  war-ship  which  encounters  a  defense- 
less merchant  ship  has  the  right  to  sink  it,  if  it  has  any  reason  for  not  taking 
over  its  prize,  and  to  torpedo  it  without  warning  ? 

Gentlemen,  if  the  views  which  I  have  just  expressed  should  meet  with  a 
favorable  response  among  you,  the  Belgian  delegation  also  might  lay  proposals 
before  you  in  the  sense  that  I  have  indicated.  My  colleagues  and  I  have  already 
prepared  such  proposals. 

If  an  agreement  could  thus  be  established,  we  should,  I  am  sure,  all  have 
more  than  one  reason  for  being  satisfied.  We  constitute  an  assembly  without 
precedent.  Never  before  in  the  history  of  the  world  have  the  representatives  of 
all  the  civilized  nations  gathered  together  without  any-  idea  of  advantage  to  them- 
selves and  even  without  any  ulterior  motive,  but  solely  for  the  common  good. 

But  allow  one  of  your  deans  in  point  of  age  to  say  to  you  that  the  greater 
and  the  more  unprecedented  our  role,  the  more  is  expected  of  us.  Public  opinion 
is  listening  to  us  and  watching  us,  and  there  is  not  an  assembly  nowadays  but 
must  sit  with  its  windows  open  and  listen  to  the  noises  outside. 

The  First  Hague  Conference  was  the  subject  of  much  criticism,  and  yet  it 
has  to  its  credit  a  really  progressive  codification  of  the  laws  and  customs  of  war 

and  the  sanction  of  mediation  and  arbitration. 
[803]  This  second  assembly  should  reach  results  at  least  of  equal  importance, 
and  war  at  sea  would  seem  to  furnish  us  with  our  opportunity.     Mr. 
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Martens  said  to  us  at  the  begining  of  our  labors :  "  We  must  now  do  for  naval 
warfare  what  the  Second  Commission  of  the  last  Conference  did  for  land  war- 
fare." 

Well,  what  can  we  and  what  shall  we  do  ? 

As  regards  combatants,  war  at  sea  presents  other  terrors  than  those  of  war 
on  land. 

A  torpedo-boat  or  a  submarine  can  annihilate  in  a  few  moments  a  mag- 
nificent vessel  representing  an  enormous  outlay  and  a  thousand  lives.  In  1899 
Russia  proposed  that  the  employment  of  such  engines  of  destruction  be  given 
up,  just  as  the  poisoning  of  arms  and  of  springs  has  been  prohibited,  and  most 
of  the  Powers  seemed  ready  to  adhere  to  the  proposal  provided  it  were  accepted 
unanimously.  But  unfortunately  I  do  not  now  see  any  indication  among  us  of 
such  an  idea.  We  shall  probably  prohibit  merely  the  employment  of  those  float- 
ing mines,  whose  ravages  as  regards  neutrals  and  fishermen  have  been  described 
to  us  by  the  first  delegate  of  China. 

This  will  indeed  be  considerable  progress ;  but  is  it  sufficient?  Shall  we  thus 
be  able  to  satisfy  that  dread  sovereign  called  public  opinion?  I  do  not  think  so, 
and  that  is  why  I  venture  to  recommend  to  the  attention  of  the  assembly  the  adop- 
tion of  broad  regulations  with  respect  to  neutrals  and  at  least  a  partial  sanction 
of  the  law  of  private  property  at  sea. 

His  Excellency  the  Honorable  John  W.  Foster  then  takes  the  floor  and  says : 

The  imperial  delegation  of  China  desires  to  lend  its  support  to  the  pending 
proposal  which  the  first  delegate  of  the  United  States  has  presented  and  upheld 
with  so  much  skill.  In  doing  so  the  delegation  of  China  considers  that  it  is 
merely  giving  expression  to  the  wish  to  encourage  all  measures  tending  toward 
peace,  which  has  for  centuries  animated  the  Government  of  China  and  which  still 
disposes  it  to  welcome  any  proposal  offering  guarantees  of  more  extensive  free- 
dom to  peaceful  commerce. 

I  have  listened  with  great  interest  and  profit  to  the  discussion  to  which  the 
pending  proposal  has  given  rise.  If  I  understand  clearlv  the  position  of  the 
opponents  of  the  proposal,  thev  contend  that  as  long  as  private  property  is  liable 
to  seizure  the  nations  will  hesitate  to  go  to  war  because  of  the  disastrous  conse- 
quences which  might  result  therefrom  to  their  maritime  commerce.  Rather  than 
see  their  merchant  marines  swept  from  the  sea  and  their  foreign  trade  destroyed, 
it  is  asserted  that  the  Governments  will  sincerely  endeavor  to  discover  some  other 
method  than  that  of  an  appeal  to  arms  for  the  settlement  of  their  differences. 

If  this  Conference  of  nations  allows  itself  to  be  influenced  by  the  argument 
that  private  propertv  on  the  high  seas  should  not  be  exempt  from  capture  because 
the  fear  of  its  destruction  acts  as  a  check  upon  war,  why  would  it  not  be  equally 
applicable  to  a  number  of  reforms  in  the  rules  of  war  adopted  for  the  purpose 
of  improving  the  conditions  of  maritime  commerce,  which  have  so  greatlv  con- 
tributed to  the  improvement  of  international  relations  during  the  past  half  cen- 
tury? Why  should  not  the  four  rules  of  the  Declaration  of  the  Congress  of  Paris 
of  1856  be  abrogated  ?  Why  should  we  not  partially  undo  the  work  of  the  Peace 
Conference  of  1899?  Finally,  why  should  the  Second  Peace  Conference  be  forced 
to  give  its  attention  dailv  to  the  study  of  projects  for  a  prize  court,  for  restricting 
the  practice  of  the  right  of  search,  for  the  regularization  or  abolition  of 
[804]  contraband,  of  the  privileges  to  be  given  maritime  commerce  on  the  out- 
break of  hostilities,  for  more  definite  regulations  in  the  matter  of  blockade, 
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of  submarine  mines,  and  many  other  questions,  all  contemplating  a  more  extensive 
protection  and  immunity  of  peaceful  commerce  on  the  ocean? 

The  second  argument  against  the  proposal  before  us  is  advanced  by  the 
representatives  of  Governments  which  for  more  than  one  hundred  years  have 
been  active  advocates  of  the  immunity  of  private  property  at  sea,  but  who  now 
doubt  whether  this  is  an  opportune  time  to  put  these  principles  into  operation. 
The  considerations  upon  which  this  point  of  view  is  grounded  are  of  various 
kinds,  but  the  most  important  reason  advanced  is  the  assertion  that  the  immunity 
of  private  property  will  necessitate  changes  in  the  rules  in  force  regarding  con- 
traband, blockade,  and  other  practices,  and  that  it  would  be  necessary  first  to 
reach  an  agreement  with  respect  to  these  questions.  I  do  not  understand  from 
the  exposition  which  Mr.  Choate  has  made  of  his  proposal  that  he  expects  to 
see  it  adopted  in  the  form  of  treaty  stipulations  in  ipsissimis  verbis,  regardless  of 
the  subjects  which  are  complementary  thereto  and  which  are  under  discussion  or 
soon  will  be  discussed.  I  look  upon  the  proposal  as  being  an  expression  of  the 
opinion  of  the  nations  on  a  long-debated  maritime  question  of  the  utmost  im- 
portance; and  I  believe  that  if,  as  I  hope,  it  is  adopted  by  the  Conference,  an 
effort  should  be  made  to  harmonize  it  with  the  subjects  which  are  complementary 
thereto  in  such  a  way  as  to  secure  an  agreement  on  treaty  stipulations. 

The  commerce  of  the  world  has  undergone  a  great  change  since  the  laws 
covering  neutrality  and  contraband  came  into  being  a  century  or  two  ago.  In 
those  days  over-sea  trade  was  infinitesimal.  At  present  statisticians  inform  us 
that  it  has  attained  such  gigantic  proportions  that  it  is  difficult  to  calculate  its 
immense  value.  The  seas  have  become  the  highways  of  the  nations,  and  it  would 
not  be  reasonable  to  expect  this  immense  traffic  of  all  the  nations  to  consent  much 
longer  to  allow  itself  to  be  interrupted  and  demoralized  because  two  nations  will 
not  listen  to  reason  but  insist  upon  settling  their  differences  by  means  of  war, 
whose  results  are  merely  the  triumph  of  brute  strength. 

Fifty  years  ago  the  great  Powers  of  Europe  took  an  important  step  toward 
the  improvement  of  the  situation  of  maritime  commerce.  The  four  rules  of 
Paris  of  1856  were  hailed  as  marking  considerable  progress  in  the  advance  of 
civilization  and  were  accepted  by  all  nations  in  their  practice.  It  was  for  the 
purpose  of  rendering  war  less  disastrous  to  maritime  commerce  and  of  giving 
greater  freedom  on  the  seas  to  international  trade  during  the  progress  of  hos- 
tilities that  it  was  agreed  that  neutral  goods  on  enemy  vessels  and  enemy  goods 
on  neutral  vessels  would  be  exempt  from  capture ;  that  the  depredations  of  pri- 
vateers on  defenseless  vessels  would  not  be  tolerated ;  and  that  foreign  trade 
would  not  be  excluded  from  the  ports  of  belligerents  except  in  the  case  of  a  real 
and  effective  blockade. 

It  is  likwise  within  the  power  of  the  present  Conference — so  superior  in  its 
representation  of  the  enlightened  sentiments  of  the  whole  world — to  distinguish 
itself,  as  did  the  Congress  of  Paris,  by  adopting  still  more  advanced  measures  for 
the  improvement  of  conditions  with  respect  to  maritime  commerce.  The  pro- 
posal under  discussion  for  the  immunity  of  private  property  at  sea,  the  abandon- 
ment of  the  principle  of  contraband,  the  establishment  of  a  court  of  appeal  for 
prizes,  the  regulations  concerning  submarine  mines,  and  other  restrictions  imposed 
upon  belligerents  on  the  high  seas  are  entirely  in  accord  with  the  spirit  of  reform 
in  maritime  matters  inaugurated  by  the  Congress  of  Paris  half  a  century 
[805]  ago;  and  their  adoption  would  in  itself  justify  the  present  assembly  of 
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the  nations,  even  if  no  other  measure  for  the  promotion  of  peace  should  emanate 
from  it. 

We  can  claim  with  assurance  that  at  the  present  time  peace  is  the  normal 
state  of  the  nations  and  that  war  is  their  abnormal  condition.  And  if  this  be 
so,  it  is  perfectly  proper  to  insist  that  the  nations  which  do  not  wish  to  observe 
the  precepts  of  reason  but  obey  a  warlike  impulse  must  molest  as  little  as  possible 
the  commerce  and  industries  of  peaceful  nations,  and  that  so  far  as  maritime 
trade  is  concerned,  their  operations  must  be  confined  to  the  territorial  waters 
of  the  belligerents. 

The  pending  proposal  to  which  I  have  alluded  will  have  a  tendency  to  bring 
on  this  improvement,  so  greatly  to  be  desired  in  maritime  matters.  It  will  not  be 
possible  perhaps  to  secure  the  adoption  of  all  these  improvements  in  the  present 
Conference ;  but  I  foresee  the  day  when  the  right  of  search  will  be  abolished, 
when  the  suppression  of  contraband  will  be  permitted  only  in  the  territorial 
waters  of  belligerents,  and  when  the  high  seas  will  be  open  to  the  peaceful  com- 
merce of  the  whole  world  and  protected  from  the  vexatious  proceedings  of 
warring  Powers. 

His  Excellency  Mr.  Hammarskjold  makes  known  the  views  of  the  delega- 
tion of  Sweden  as  follows : 

At  the  time  of  the  formation  of  the  Leagues  of  Armed  Neutrality,  one  hun- 
dred years  ago,  Sweden  helped  to  establish  measures  tending  to  protect  private 
property  at  sea  and  to  diminish  the  obstacles  in  the  way  of  maritime  commerce. 
With  the  same  end  in  view,  the  delegation  of  Sweden  is  of  the  opinion  that  there 
is  not  sufficient  reason  to  continue  in  the  matter  of  naval  warfare  anv  funda- 
mental rules  other  than  those  which  alreadv  govern  war  on  land.  We  share 
the  point  of  view  which  seems  chiefly  to  have  inspired  the  American  proposal,  but 
we  do  not  overlook  the  difficulties  in  the  way  of  an  immediate  complete  estab- 
lishment of  this  principle. 

His  Excellency  Mr.  Ruy  Barbosa  makes  the  following  remarks  with  regard 
to  the  order  in  which  the  questions  should  be  discussed : 

At  the  preceding  meeting,  when  all  the  great  Powers  and  a  number  of  the 
others  were  heard  expressing  their  desires  on  the  treatment  of  private  property 
in  naval  warfare,  we  heard  Germany,  and  with  her  Portugal,  excuse  themselves 
from  expressing  an  opinion,  stating  that  it  was  impossible  for  them  to  do  so 
until  the  question  of  contraband  should  be  settled. 

Now,  the  German  attitude  is  not  to  be  passed  over  lightlv  in  this  matter. 
The  same  might  be  said  as  regards  any  other  international  problem,  but  in  the 
question  now  under  consideration  the  acquiescence  of  the  Government  of  Berlin 
is  especially  indispensable,  in  view  of  the  size  of  its  navv  and  of  its  maritime 
trade.  It  seems  to  me,  therefore,  that  we  cannot  turn  a  deaf  ear  to  this  decla- 
ration and  pass  over  its  consequences  in  silence,  the  more  so  since  we  cannot  say 
that  it  is  unfounded. 

In  this  matter  indeed,  the  principal  proposal,  that  which  was  the  pivotal 
point  of  the  debate  and  which  will  probably  he  the  principal  question  on  which 
the  vote  will  be  taken,  is  the  American  proposal,  which  declares  exempt  from  cap- 
ture private  property  at  sea,  "  with  the  exception  of  contraband  of  war."  Con- 
traband of  war  is  therefore  the  exception  which  limits  and  defines  the  extent  of 
the  rule.  Consequently  the  elaboration  of  the  latter  presupposes  a  knowledge  of 
the  former.  If  the  rule  is  formulated  before  the  exception  is  defined,  we 
[806]  cannot  know  what  the  scope  of  the  rule  is.     It  is  therefore  a  veritable 
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inversion  of  logic  to  study  the  extent  of  the  right  of  capture  when  we  have 
not  yet  determined  the  content  of  contraband  of  war.  And  if  we  consider 
that  by  insisting  on  going  backwards  we  shall  perhaps  deprive  ourselves,  when  a 
vote  is  taken,  of  the  cooperation  that  is  essential  to  the  success  of  our  efforts,  I 
consider  that  there  is  every  reason  for  us  to  abandon  this  unfortunate  trans- 
position and  to  return  to  the  natural  order. 

It  is  indeed  too  bad  that  it  was  not  adopted  when  our  program  was  being 
drawn  up.  It  may  be  that  it  is  now  too  late  to  undo  the  evil  already  done, 
because  as  a  matter  of  fact  everyone  has  taken  his  position  and  it  is  not  easy 
to  change.  But  at  least  it  would  save  time  and  would  introduce  into  this  debate 
a  spirit  of  order,  sequence,  and  of  light. 

I  ask,  therefore,  Mr.  President,  whether  the  vote  on  the  question  of  capture 
should  not  be  postponed  until  the  question  of  contraband  of  war  has  been  settled. 

In  reply  to  the  suggestions  of  his  Excellency  Mr.  Ruy  Barbosa,  the  Presi- 
dent remarks  that  the  questionnaire,  which  was  distributed  to  the  members  of  the 
Commission  at  the  first  meeting  was  approved  by  them.  No  one  made  any 
objection  to  it  or  found  any  defects  in  the  arrangement  of  the  work.  The  Com- 
mission has  already  devoted  three  meetings  to  an  examination  of  the  proposal 
of  the  United  States,  and  it  would  seem  to  be  logically  impossible  to  take  up  the 
discussion  of  contraband  of  war  and  of  blockade  until  after  the  question  of  the 
inviolability  of  private  property  at  sea  has  been  settled.  He  therefore  proposes 
that  the  discussion  be  continued  in  the  order  fixed  by  the  questionnaire. 

His  Excellency  Mr.  Ruy  Barbosa  replies  that  it  was  not  his  intention  to 
criticize  the  questionnaire,  but  that  in  the  course  of  the  discussions  an  obstacle 
may  arise  rendering  desirable  a  change  in  the  order  of  the  questions.  The  dis- 
cussions that  have  already  taken  place  will  not  be  wasted,  and  there  would  be  no 
disadvantage  in  postponing  the  discussion  of  the  inviolability  of  private  property 
until  after  the  discussion  of  contraband  of  war  and  blockade. 

His  Excellency  Mr.  Cboate  desires  to  know  the  text  of  the  proposals  to 
which  his  Excellency  Mr.  Beernaert  alluded  in  his  address,  because  he  thinks 
that  it  is  not  impossible  that  they  may  be  acceptable  to  his  Government,  and  in 
any  event  it  may  serve  as  the  basis  of  a  compromise. 

His  Excellency  Count  Tornielli  states  that  the  Italian  delegation  adheres  in 
principle  to  the  ideas  and  conclusions  set  forth  by  his  Excellency  Mr.  Beernaert 
in  his  remarkable  address  and  feels  that  he  is  interpreting  the  general  desire 
of  the  Commission  in  asking  the  first  delegate  of  Belgium  if  he  does  not  think 
the  time  has  come  to  make  known  the  proposals  which  he  says  he  has  prepared. 
This  request  seconds  that  made  by  his  Excellency  the  first  delegate  of  the  United 
States. 

His  Excellency  Mr.  Choate  having  reiterated  his  request,  his  Excellency 
Mr.  van  den  Heuvel  reads  the  Belgian  delegation's  proposal  and  the  statement 
of  reasons  therefor : 

Between  the  two  systems,  that  which  is  at  present  recognized  and  followed, 
which  is  based  upon  the  legitimacy  of  the  capture  of  enemy  private  property,  and 
that  which  has  been  so  frequently  demanded,  which  is  based  upon  absolute  respect 
for  belligerent  private  property,  is  there  not  room  for  an  intermediate  opinion 
and  practice,  which,  thanks  to  mutual  concessions,  would  reconcile  the  essential 
claims  of  the  two  systems? 

In  justification  of  the  system  of  capture,  its  adherents  say  that  a  state  of  war 


FOURTH  MEETING,  JULY  10,  1907  797 

gives  each  of  the  belligerents  the  right  to  stop  the  commerce  of  his  adversary 
for    the    purpose    of    weakening    him    and    reducing    him    more    promptly    to 

terms. 
[807]  In  demanding  the  system  of  the  inviolability  of  enemy  private  property, 
its  supporters  point  out  the  propriety  of  harmonizing,  as  far  as  possible, 
the  rules  of  war  at  sea  with  those  of  war  on  land,  and  they  lay  stress  upon 
the  justice  of  provisions  which  result  in  reducing  to  what  is  strictly  necessary 
the  injuries  caused  directly  to  individuals  and  in  making  the  consequences  fall 
upon  nations  as  a  whole. 

The  Belgian  delegation,  setting  aside  its  personal  preferences,  believes  that 
it  would  be  carrying  out  an  idea  which  is  in  the  minds  of  other  delegations  if  it 
should  endeavor  to  formulate  a  plan  which  would  take  into  account  the  various 
objects  sought  and  open  the  way  for  a  compromise. 

On  the  one  hand,  each  of  the  belligerents  would  have  the  right  to  seize  and 
utilize  for  military  purposes  enemy  ships  and  cargoes.  On  the  other  hand,  at 
the  end  of  hostilities  individuals  would  receive  back  the  goods  that  had  been  pre- 
served, or  would  receive  either  from  the  captor  State  or,  if  so  stipulated  in  the 
treaties  of  peace,  from  their  own  State  the  value  of  the  goods  used  or  destroyed. 

Special  provisions  would  be  formulated  sanctioning  with  respect  to  belliger- 
ents the  prohibitions  affecting  transportation  of  articles  of  contraband  and  viola- 
tions of  blockade. 

The  belligerents  would  take  enemy  prizes  to  the  same  ports  where  they  now 
take  neutral  prizes. 

Such  a  system  might,  in  our  opinion,  be  looked  upon  with  favor  by  all — by 
those  who  desire  first  of  all  to  preserve  the  right  of  intercepting  the  trade  of  the 
enemy  and  by  those  whose  chief  wish  is  to  safeguard  the  rights  of  individuals  in 
the  enemy  State  to  the  greatest  possible  extent.  It  would  not  hinder  the  opera- 
tions of  naval  warfare ;  it  would  not  interfere  with  their  essential  results,  but  it 
would  suppress  useless  severities  and  injuries.  It  would  introduce  more  justice 
into  hostilities. 

This  would  be  a  step  forward  toward  the  divine  ideal  of  social  justice  and 
humanity,  which  we  are  striving  for. 

The  following  is  the  proposal  which  we  have  the  honor  to  present.1 

PROPOSAL  RELATIVE  TO  THE  RIGHTS  OF  BELLIGERENTS  WITH  RESPECT 
TO  ENEMY  PRIVATE  PROPERTY  IN  NAVAL  WARFARE 

Article  1 
Enemy  merchant  ships,  as  well  as  enemy  goods  under  the  enemy  flag,  may 
not  be  seized  and  detained  by  a  belligerent  except  on  condition  that  they  be  re- 
turned at  the  end  of  the  war. 

Article  2 
The  following  vessels  may  not  be  seized  or  detained : 

1.  Barks  that  are  engaged  exclusively  in  coastal  fishing  as  well  as  their  gear 
and  their  catch  of  fish. 

2.  Vessels  used  exclusively  for  scientific  purposes  or  subject,  by  reason  of 
their  character  as  hospital  ships,  to  the  provisions  of  the  Hague  Convention  of 
July  29.  1899. 

1  Annex  14. 
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Article  3 

A  prods-verbal,  stating  the  seizure,  as  well  as  an  inventory  of  the  ship's 
papers,  are  drawn  up  by  the  commanding  officer  of  the  capturing  vessel. 

Copies  of  these  documents  are  given  to  the  captain  of  the  seized  vessel  or 
to  his  representative. 

[808]  Article  4 

The  captain  and  the  members  of  the  crew  of  seized  enemy  ships  a/e  landed 
as  soon  as  circumstances  permit. 

They  are  set  free  upon  their  promise  not  to  serve  against  the  capturing  bel- 
ligerent as  long  as  hostilities  last. 

The  Government  of  which  they  are  citizens  or  subjects  must  not  require  or 
accept  from  them  any  service  that  is  contrary  to  their  pledged  word. 

Article  5 

The  capturing  belligerent  takes  charge  of  the  enemy  vessels  and  goods  which 
he  has  seized. 

But  he  is  permitted  to  destroy  the  seized  vessel  if  circumstances  do  not  admit 
of  its  being  convoyed  to  a  place  of  detention,  or  if  the  approach  of  an  enemy 
force  makes  recapture  seem  imminent. 

Article  6 

Vessels  that  are  in  such  bad  condition  that  they  cannot  be  preserved,  or 
whose  real  value  is  out  of  proportion  to  the  cost  of  repairs  and  of  their  up-keep, 
as  well  as  perishable  goods,  may  be  sold. 

Article  7 

The  capturing  belligerent  has  the  right  to  use  and  convert  such  seized  vessels 
as  he  can  make  use  of  in  war  operations. 

He  has  likewise  the  right  to  use  the  seized  goods  for  military  purposes. 

Article  8 
Ransoming  of  enemy  ships  is  prohibited. 

Article  9 

Upon  the  termination  of  hostilities,  the  capturing  State  must  return  to  their 
owner  the  vessels  and  cargoes  which  it  has  detained. 

It  may  effect  this  restitution  at  the  place  where  the  ships  and  their  cargoes 
happen  to  be. 

It  is  not  obliged  to  pay  any  indemnity  for  the  deprivation  resulting  from  the 
seizures  nor  for  the  deterioration  which  may  have  occurred  while  in  custody, 
unless  caused  by  gross  carelessness  on  its  part. 

Article  10 

The  capturing  State  must  reimburse  the  owner  for  the  value  of  such  vessels 
or  cargoes  as  cannot,  through  its  own  act,  or  through  the  act  of  its  agent,  be  re- 
turned, as  well  as  the  amounts  realized  from  the  sale  of  vessels  and  of  goods  which 
it  was  impossible  to  preserve. 
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Article  11 

The  execution  of  the  obligations  provided  by  the  foregoing  article  may  be 
entrusted  by  the  belligerent  and  by  virtue  of  the  treaty  of  peace,  to  the  State 
to  which  the  seized  vessels  and  cargoes  belong. 

[S09]  Article  12 

The  foregoing  provisions  do  not  modify  in  any  respect  the  rights  which 
may  belong  to  belligerents  by  virtue  of  the  rules  concerning  blockade  or  con- 
traband of  war. 

They  shall  not  be  applicable  to  enemy  ships  that  form  a  part  of  auxiliary 
fleets  or  to  those  that  have  taken  part  in  the  hostilities. 

His  Excellency  Mr.  Leon  Bourgeois  remarks  that  the  trend  of  the  debate 
seems  to  have  changed  and  that  he  personally  congratulates  himself,  since  he  was 
one  of  those  who  asked  that  the  discussion  be  continued.  While  the  Commission 
had  before  it  in  the  beginning  two  absolutely  irreconcilable  systems,  we  have  to- 
day intermediate,  compromise,  and  conciliatory  proposals.  The  delegates  have 
come  to  the  Conference,  not  to  be  counted,  but  to  unite,  and  whenever  they  find 
that  they  are  not  unanimous  upon  a  question  of  an  absolute  character,  they  must 
try  to  discover  a  basis  of  agreement.  It  is  in  this  spirit  that  his  Excellency  Mr. 
Beernaert  spoke  and  that  the  proposal  which  his  Excellency  Mr.  van  den 
Heuvel  has  just  read  is  offered.  His  Excellency  Mr.  J.  Choate  has  stated  that 
this  proposal  is  of  interest  to  him  and  this  would  seem  to  indicate  a  willingness 
on  his  part  to  come  to  an  agreement.  His  Excellency  Mr.  Leon  Bourgeois  then 
asks  permission  to  submit  to  the  Commission,  in  the  name  of  the  French  delega- 
tion, a  very  brief  proposal,  which  likewise  is  of  a  compromise  nature.  As  Mr. 
Louis  Renault  remarked  at  the  last  meeting,  the  aim  of  the  French  delegation 
is  to  make  the  capture  of  enemy  vessels  more  conformable  to  principles ;  it 
desires  to  humanize  and  to  moralize  the  system.  The  following  proposal,1  which 
his  Excellency  Mr.  Leon  Bourgeois  reads,  is  inspired  by  the  idea  that  war  should 
be  waged  between  States  and  should  not  be  a  source  of  personal  profit: 

Considering  that,  although  positive  international  law  still  admits  the 
legality  of  the  right  of  capture  as  applied  to  enemy  private  property  at  sea, 
it  is  eminently  desirable  that  the  exercise  of  this  right  be  conditioned  on 
certain  formalities,  until  an  understanding  may  be  reached  between  the 
States  with  respect  to  its  abolition ; 

Considering  that  it  is  of  the  utmost  importance  that,  in  conformity  with 
the  modern  conception  of  war,  which  must  be  washed  against  States  and  not 
against  individuals,  the  right  of  capture  appears  to  be  solely  a  means  of 
coercion  practised  by  one  State  against  another  State: 

That,  in  this  connection,  all  individual  orofit  to  the  agents  of  the  State, 
who  exercise  the  right  of  capture,  should  be  excluded,  and  that  the  losses 
suffered  by  individuals  from  captures  should  ultimately  be  borne  by  the  State 
to  which  they  belong; 

The  French  delegation  has  the  honor  to  propose  to  the  Fourth  Commis- 
sion that  the  vecu  be  expressed  that  such  States  as  shall  exercise  the  right  of 
capture  abolish  the  right  of  the  crew  of  the  capturing  ships  to  share  in  the 
prizes  and  take  such  measures  as  are  necessary  to  prevent  the  losses  caused 
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by  the  exercise  of  the  right  of  capture  from  falling  entirely  on  the  individuals 
whose  goods  shall  have  been  seized. 

His  Excellency  Baron  Marschall  von  Bieberstein  asks  permission  to  make 
a  comment  upon  his  Excellency  Mr.  Beernaert's  address.  The  first  delegate  of 
Belgium  said  that  the  delegation  of  Germany  had  declared  itself  as  opposed  to 
the  abolition  of  the  right  of  capture  of  merchant  ships  sailing  under  a  neutral 
flag.  His  Excellency  Baron  Marschall  von  Bieberstein  remarks  that  this  is  an 
error.  He  recalls  that  in  his  speech  he  declared  himself  in  favor  of  such 
[810]  abolition,  with  the  reservation  that  the  delegation  of  Germany  could  not 
assume  a  final  position  until  certain  questions  had  been  settled  which  are 
connected  with  that  of  private  property  at  sea. 

His  Excellency  Mr.  A.  Beernaert  replies  that  he  will  confine  himself  to 
stating  that  despite  the  reservations  he  had  made,  his  Excellency  Baron  Mar- 
schall von  Bieberstein  had  expressed  himself  in  favor  of  the  abolition  of  the 
right  of  capture,  and  that  this  fact  increases  his  own  confidence  in  the  future. 

His  Excellency  Mr.  Beernaert  is  happy  to  learn  that  his  colleague  from 
Germany  goes  further  than  he  had  understood. 

His  Excellency  Mr.  Carlos  Rodriguez  Larreta  takes  the  floor  and  speaks 
as  follows: 

The  Argentine  delegation,  in  spite  of  the  remarkable  addresses  of  their 
Excellencies  Messrs.  Choate  and  Ruy  Barbosa,  declared  itself  in  favor  of  the 
right  of  capture  and  confiscation  of  merchant  ships  under  an  enemy  flag. 

We  believe  that  the  present  system  helps  to  avert  war  and  shortens  its  dura- 
tion when  it  breaks  out. 

It  has  not  yet  been  disputed  that  merchant  ships  become  primary  or  secondary 
factors  in  war.  No  one  will  deny  either  that  the  immediate  and  at  times  exclu- 
sive object  of  naval  warfare  has  been  to  ruin  the  commerce  of  the  enemy — the 
only  method  of  finding  a  substitute  on  the  sea,  where  possession  and  sovereignty 
are  impossible,  for  the  occupation  of  territory  in  land  warfare.  The  latter  helps, 
as  much  as  the  right  of  capture  and  confiscation  of  merchant  ships,  to  bring  about 
the  desideratum  of  war :  to  compel  the  enemy  to  sue  for  peace. 

Besides,  the  wish  to  render  war  less  frequent  and  the  wish  to  avoid  the 
material  losses  which  it  entails — we  do  not  say  the  cruelties — seem  to  be  con- 
tradictory sentiments. 

The  Argentine  delegation  has  declared  itself  categorically  in  favor  of  the 
right  of  capture  and  confiscation,  because  it  does  not  find  any  intermediate  pro- 
posal acceptable. 

The  delegation  of  Brazil  desires  that  requisitioned  merchant  ships  be  paid 
for  at  the  end  of  the  war.  The  only  probable  result  of  this  principle  would 
be  the  introduction  into  future  treaties  of  peace  of  a  clause  prohibiting  any  claim 
of  this  kind  against  the  conqueror  by  the  vanquished. 

This  proposal  of  the  Netherlands  *  would  perhaps  be  more  effective,  but 
patriotism  being  a  desperate  sentiment  in  misfortune,  we  do  not  deem  it  prudent 
to  put  this  restraint  upon  its  freedom  of  action. 

Both  these  proposals,  and  probably  all  those  that  can  be  formulated,  would, 
in  our  opinion,  be  inconsistent  with  the  primary  object  of  naval  warfare. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  then  reads  the  following 
declaration : 
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In  its  declaration,  the  Italian  delegation  expresses  the  desire  that  intermediate 
proposals  be  presented  and  discussed  before  closing  the  discussion  on  No.  Ill 
of  the  questionnaire. 

It  is  for  the  purpose  of  meeting  this  desire  that  the  delegation  of  the  Nether- 
lands has  endeavored  to  submit  to  the  kind  attention  of  the  Commission  a 
proposal *  having  for  its  object  the  maintenance  of  the  inviolability  of  private 

property  at  sea,  without  prejudicing  so-called  purely  military  interests. 
[811]  Indeed,  objection  might  be  made  to  the  principle  of  the  inviolability  of 
private  property  at  sea  on  the  ground  that  when  merchant  ships  may  be 
converted  into  war-ships  or  used  as  such  (for  example,  as  auxiliary  vessels  for 
military  transportation)  the  belligerent  should  at  least  receive  the  guarantee  that 
the  enemy  merchant  ships  which  he  releases  after  seizure  will  not  be  reconverted 
thereafter  or  used  as  war-ships.  We  have  here  a  certain  analogy  to  war  on  land, 
in  which  non-belligerent  inhabitants  of  the  theater  of  war  are  protected  and 
respected  by  the  belligerent,  but  have  not  the  right  of  becoming  belligerents  after 
having  taken  advantage  of  the  protection  of  the  invader.  A  merchant  ship,  which 
desires  to  take  advantage  of  its  non-belligerent  character,  must  once  for  all  abstain 
during  the  entire  war  from  any  warlike  acts  whatever. 

The  proposal  of  the  Netherlands  appears  to  us  to  harmonize  the  interests 
of  the  belligerents  and  those  of  individuals. 

The  belligerent  State  itself  decides  what  merchant  ships  it  desires  to  use 
as  war-ships.  It  will  keep  these  at  its  disposal;  but  it  will  furnish  the  merchant 
ships  which  it  desires  to  take  advantage  of  the  immunity  of  private  property  at 
sea  with  a  passport,  in  which  the  competent  authority  shall  formally  declare  that 
the  vessel  holding  the  passport  will  not  be  used  for  war  purposes. 

This  is  an  intermediate  proposal,  for,  on  the  one  hand,  the  inviolability  of 
private  property  at  sea  will  be  safeguarded  so  far  as  possible,  but,  on  the  other 
hand — and  in  the  opinion  of  the  Netherland  delegation  this  is  quite  logical — the 
State  must  abstain  absolutely  from  using  for  any  war  purpose  whatever  merchant 
ships  which  take  advantage  of  this  inviolability.  For  such  inviolability  cannot  be 
granted  to  vessels  which  the  belligerent  State  has  not  once  for  all  declared  that  it 
will  not  make  use  of  in  the  war. 

His  Excellency  Mr.  Choate  considers  that  the  Commission  has  devoted 
enough  time  to  the  examination  of  the  question  of  the  inviolability  of  private 
property,  and  he  thinks  that  it  would  be  difficult  to  take  up  the  Belgian,2  the 
French 3  and  the  Netherland  ■  proposals  without  a  careful  examination  of  them. 
He  proposes  that  the  discussion  be  declared  closed  and  that  the  vote  which  he  will 
ask  the  Commission  to  take  on  this  question,  without  continuing  the  discussion, 
be  postponed  to  the  next  meeting. 

The  President  supports  this  suggestion.  The  proposals  which  have  been 
read  to  the  Commission  to-day  will  be  printed  and  distributed,  so  that  they  may 
be  voted  upon  at  the  next  meeting. 

His  Excellency  Mr.  Beernaert  states  that  he  reserves  the  right  to  defend 
the  Belgian  proposal,  if  it  is  made  the  subject  of  criticism. 

His  Excellency  Sir  Ernest  Satow  likewise  reserves  the  right  to  discuss  the 
proposals  read  at  the  meeting. 
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His  Excellency  Count  Tornielli,  in  supporting  the  proposals  of  the  first 
delegates  of  Germany  and  of  Brazil,  asks  that,  while  considering  the  general 
discussion  as  closed,  the  Commission  postpone  the  vote  until  there  have  been 
debates  on  the  intermediate  proposals  and  the  questions  relating  to  blockade 
and  contraband  of  war. 

Mr.  Louis  Renault  remarks  that  it  will  be  difficult  to  take  up  at  the  next 
meeting— that  is  to  say,  the  day  after  to-morrow — the  Belgian  and  the  Netherland 
proposals,  which  require  careful  examination.  Consequently  he  proposes  that 
the  discussion  of  them  be  postponed  for  a  week  and  that  on  Friday  next  the 

examination  of  the  questionnaire  be  continued. 
[812]  After  an  exchange  of  views,  in  the  course  of  which  the  President  states 
that  he  reserves  to  the  Commission  the  right  to  determine  the  order  in 
which  the  votes  shall  be  taken,  if  it  seems  to  it  that  there  has  been  sufficient 
discussion,  his  Excellency  Mr.  Nelidow  calls  the  Commission's  attention  to  the 
disadvantage  of  an  indefinite  postponement  of  the  votes. 

His  Excellency  Mr.  Beldiman  thinks  that  the  Commission  might  begin  next 
Friday  the  discussion  of  contraband  of  war  and  blockade.  The  Commission 
decides  on  motion  of  the  President  to  postpone  for  a  week  the  discussion  of  the 
Belgian,  French,  and  Netherland  proposals,  and  to  begin  on  Friday,  July  12,  the 
question  of  the  conversion  of  merchant  ships  into  war-ships. 

The  meeting  adjourns  at  12:15  o'clock. 


[813] 

FIFTH  MEETING 

JULY  12,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  3 :  30  o'clock. 
The  minutes  of  the  fourth  meeting  were  adopted. 

The  President  recalls  that  the  Commission  decided  at  its  last  meeting  to 
take  up  the  question  of  the  conversion  of  merchant  ships  into  war-ships. 
After  reading  question  I  of  the  questionnaire: * 

Is  it  recognized  in  practice  and  in  law  that  belligerent  States  may  con- 
vert merchant  ships  into  war-ships? 

the  President  observes  that  the  Commission  has  answered  this  question  in 
the  affirmative.  The  right  to  effect  such  conversion  is  a  natural  right;  it  is  the 
right  which  every  State  possesses  to  defend  itself  and  its  independence  by  every 
means  at  its  disposal. 

The  President  reads  question  II  of  the  questionnaire:  When  merchant  ships 
are  converted  into  war-ships,  what  legal  conditions  should  the  belligerent  States 
observe  ? 

This  question  expresses  the  idea  that  law  and  humanity  impose  certain  con- 
ditions on  the  State  that  intends  to  take  advantage  of  this  right.  On  this  subject 
the  Commission  has  received  proposals  from  Austria-Hungary,2  from  Italy,3 
from  Japan,4  and  from  Russia.5 

The  President  proposes  to  the  Commission  the  appointment  of  a  committee 
of  examination  to  study  a  project  in  which  all  the  proposals  that  may  be  presented 
shall  be  taken  into  account.  The  Commission  will  discuss  the  main  points  and 
will  leave  it  to  the  committee  to  work  out  the  details. 

The  President  states  that  the  Commission  is  agreed  upon  the  first  two  points 
of  the  synoptic  table." 
[814]   States   must   include  in  their  navies  merchant   ships   which   have  been 
converted.    The  conditions  to  be  observed  are  not  within  the  jurisdiction  of 
the  Commission,  but  of  the  domestic  legislation  of  each  State. 

The  President  invites  the  Commission  to  take  up  the  discussion  of  the 
question  of  how  long  the  conversion  is  to  be  effective.  He  recalls  that  according 
to  the  Austro-Hungarian  proposal  this  conversion  must  be  permanent  and  that 
reconversion  is  prohibited. 

Rear  Admiral  Sperry  reads  the  following  proposal : T 
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A  war-ship  must  be  commanded  by  a  regularly  commissioned  officer, 
and  must  have  a  crew  under  military  law  and  discipline. 

In  time  of  war  no  merchant  ship  shall  be  converted  into  a  war-ship 
unless  it  is  commanded  by  a  regularly  commissioned  officer  and  has  a  crew 
under  military  law  and  discipline,  and  no  conversion  of  this  kind  may  be 
effected  except  in  the  territorial  waters  of  the  State  owning  the  vessel  or  in 
the  territorial  waters  over  which  it  has  effective  control  through  its  military 
forces. 

On  the  motion  of  the  President,  the  proposal  is  referred  to  the  committee 
of  examination. 

Rear  Admiral  Sperry  makes  known  the  views  of  the  American  delegation ' 
with  regard  to  contraband  of  war : 

1.  Absolute  contraband  shall  include  arms,  munitions  of  war,  provisions,  and 
articles  which  are  employed  solely  for  military  purposes  or  for  military 
establishments. 

2.  Conditional  contraband  shall  include  provisions,  materials,  and  articles 
which  are  employed  both  in  peace  and  in  war,  but  which  by  reason  of  their 
character  or  special  qualities,  or  their  quantity,  or  by  their  character,  quality,  and 
quantity,  are  suitable  and  necessary  for  military  purposes,  and  which  are  destined 
for  the  use  of  the  armed  forces  or  for  the  military  establishments  of  the  enemy. 

3.  The  list  of  the  articles  and  provisions  which  are  to  be  included  in  each 
of  the  above-mentioned  classes  must  be  duly  published  and  notified  to  neutral 
Governments,  or  their  diplomatic  agents,  by  the  belligerents,  and  no  article  shall 
be  seized  or  confiscated  as  conditional  contraband  until  this  notice  has  been  given.1 

On  the  motion  of  the  President,  the  Commission  defers  the  discussion  of 
these  articles  until  the  question  of  contraband  of  war  is  under  consideration. 

Rear  Admiral  Siegel  states  that,  so  far  as  the  duration  of  the  conversion  of 
these  vessels  is  concerned,  the  German  delegation  accepts  in  its  entirety  and  sup- 
ports the  proposal  of  the  delegation  of  Austria-Hungary,3  which  states  that 
the  conversion  must  be  permanent  as  long  as  hostilities  last  and  that  reconversion 
must  be  prohibited. 

His  Excellency  Mr.  Gonzalo  A.  Esteva  makes  the  following  declaration  of 
adhesion  to  the  Italian  delegation's  proposal :  * 

The  delegation  of  Mexico  has  the  honor  to  inform  the  Commission  that,  in 

compliance  with  the  instructions  of  its  Government,  it  adheres  to  the 

[815]  proposal  presented  by  the  Italian  delegation  concerning  the  conversion  of 

merchant  ships   into  war-ships.     This  proposal  harmonizes   the  possible 

necessities  of  national  defense  and  the  present  tendencies  of  maritime  law. 

His  Excellency  Mr.  Ruy  Barbosa  delivers  the  following  address: 

Mr.  President:  The  nations  that  signed  the  Declaration  of  Paris,  as  did 
Brazil,  cannot  fail  to  follow  with  special  interest  the  debate  to-day  on  the  conver- 
sion of  merchant  ships  into  war-ships.  It  is  not  a  simple  matter  of  detail,  as 
might  be  supposed  at  first  sight,  in  considering  the  subject  superficially.  Accord- 
ing as  you  facilitate  the  conversion  in  question  or  as  you  subject  it  to  strict 
conditions,  you  will  have  abandoned  the  principle  of  1856  to  the  opposite  reaction 
or  you  will  have  preserved  it  from  the  risk  of  serious  attack  later  on. 

Permit  me,  therefore,  gentlemen,  to  lift  the  question  a  little  higher  than  these 
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details,  so  that  I  may  speak  in  the  fullness  of  knowledge  with  regard  to  their 
importance.  In  doing  so,  I  do  not  hesitate  to  lay  myself  open  to  the  accusation 
of  being  academic,  which  term  has  been  used  without  any  grounds,  in  my  opinion, 
both  on  the  outside  and  in  our  midst,  in  referring  to  our  debates. 

Have  our  debates  really  deserved  in  any  way  whatsoever  the  reproach  of 
being  called  academic?  In  the  first  place,  it  would  be  vain  to  try  to  discover  how 
to  avoid  academic  methods,  when  politics  are  forbidden  us  and  our  Conference  is 
reduced  to  a  purely  legal  role.  Academies  and  courts  are  the  only  means  of 
settling  collectively  disputed  points  of  law,  without  any  regard  to  politics.  But 
our  speeches  have  risen  above  our  observation  and  our  practice ;  that  is  to  say, 
above  facts,  the  results  of  political  experience,  the  acts  of  Governments,  the  opin- 
ions of  statesmen.  Are  we  perchance  academic  in  building  our  conclusions  on  such 
foundations  ?  Or  is  this  censure  aimed  at  the  lack  of  results  to  which  it  is  believed 
the  greater  part  of  our  efforts  will  lead?  In  that  case,  with  so  many  obstacles 
rising  up  almost  at  our  every  step,  is  there  in  our  program  a  single  real  solution 
which  is  not  open  to  the  same  reproach;  that  is  to  say,  which  does  not  run  the 
risk  of  encountering  insuperable  difficulties  either  here  or  on  the  outside? 

This  Conference  has  been  called  the  parliament  of  nations.  Now  it  is  of  the 
very  essence  of  parliaments  to  talk;  that  is  to  say,  not  to  confine  themselves  to 
voting,  but  to  discuss  questions  with  the  greatest  freedom  of  speech.  Speech  is 
not  harmful,  even  when  it  overflows.  And  in  this  connection,  may  I  be  permitted 
to  say  that  I  do  not  concur  in  the  witty  remark  of  an  illustrious  member  of  this 
assembly  to  the  effect  that  the  more  we  discuss,  the  more  we  disagree.  The  evi- 
dence of  the  facts  is,  in  my  opinion,  exactly  the  opposite.  If  certain  points  had 
not  been  discussed  with  a  certain  breadth  of  view  in  our  plenary  Commissions,  we 
could  not  have  reached  the  point  of  forming  commissions  of  examination.  It  is 
in  countries  where  free  speech  is  distrusted,  where  it  is  prohibited,  that  agree- 
ment is  never  reached  and  that  antagonisms  are  irreducible.  In  countries  where 
there  is  no  end  of  discussion,  as  in  England  and  the  United  States,  agreement  is 
alwavs  reached,  and  there  are  no  insolvable  problems. 

Do  not,  therefore,  take  it  in  bad  part  if  I  conform  my  conduct  to  what  I 
conceive  this  representative  body  of  the  civilized  world  to  be,  when  I  regard  it,  in 
view  of  the  designation  adopted,  as  the  parliament  of  peoples,  and  broaden  some- 
what the  scope  of  the  examination   of  this   matter,   which  is   apparently   so 

limited. 
[816]  Whatever  may  be  our  attachment  to  the  principle  established  in  1856  of 
the  abolition  of  privateering,  we  cannot  be  mistaken  about  the  interested 
motives  which  resulted  in  this  measure  of  civilization. 

It  is  always  the  coincidence  of  interest  and  justice  that  assures  the  victory 
of  the  cause  of  humanity.  Bluntschli  merely  stated  a  most  obvious  fact  when 
he  wrote,  "  The  great  maritime  Powers,  having  at  their  disposal  a  strong  navy, 
do  not  need  privateers.  Their  superiority  over  States  having  a  numerous  merchant 
marine  but  few  war-ships  is  increased  by  the  abolition  of  privateering,  since 
merchant  ships  may  no  longer  be  converted  into  war-ships." 

From  these  words  subscribed  to  by  the  authority  of  an  oracle  in  questions 
involving  the  law  of  nations  we  may  infer  the  dangers  of  possible  conflict  between 
the  observance  of  the  principle  of  Article  1  of  the  Declaration  of  Paris  and  the 
conversion  of  merchant  ships  into  war-ships.  This  is  so  true  that  another  author- 
ity of  no  less  weight — I  refer  to  Phillimore — speaks  synonymously  of  "  mari- 
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time  volunteers  or  privateers  "-1;  so  true  that  the  most  modern  writers,  like  Mr. 
Smith  and  Mr.  Sibley  in  their  recent  work  on  the  Russo-Japanese  War,  see  "  a 
certain  difficulty  "  to  be  overcome,  "  whether  or  not  a  Russian  volunteer  cruiser 
is  a  privateer  " ;  so  true  that,  with  regard  to  the  war  apprehended  in  1877  between 
the  elephant  and  the  whale,  to  use  Bismarck's  expression,  a  master  like  Funck- 
Brentano  did  not  hesitate  to  say : 

Since  then  all  the  other  maritime  States  have  encouraged  their  great 
navigation  companies  to  construct  steamers  capable  of  being  converted  into 
cruisers  in  time  of  war.  This,  he  adds,  is  in  effect  the  abolition  of  Article 
1  of  the  Declaration  of  Paris  which  abolishes  privateering.  Only  the  names 
are  changed ;  private  naval  warfare  will  be  called  public  naval  warfare ; 
privateers  will  be  called  cruisers,  letters  of  marque  will  be  replaced  by  com- 
missions, and  privateer  captains  will  become  commissioned  captains.2 

We  see  that  beneath  the  apparently  technical  matter,  which  is  the  subject  of 
our  debate  to-day,  it  is  possible  that  the  external  features  of  language  may  hide 
from  view  a  change  in  the  principles  of  international  law,  which  we  have  become 
accustomed  to  considering  as  definitely  established. 

Again,  look  at  what  took  place  in  1870.  In  the  month  of  August  of  that 
year  a  decree  of  the  Government  of  Germany  ordered  the  creation  of  a  volun- 
teer fleet.  The  owners  of  vessels  were  requested  to  put  them  in  shape  to  attack 
French  war-ships.  The  crews  of  this  fleet,  furnished  by  the  ship-owners,  would 
be  subject  to  military  discipline.  The  officers,  although  merchant  marine  officers, 
would  wear  the  uniform  of  naval  officers,  would  receive  temporary  commissions 
and  might  obtain  permanent  commissions  in  case  of  exceptional  service.  Finally, 
these  vessels  would  fly  the  naval  flag.  The  Government  of  Paris  protested  against 
these  acts  to  the  British  Government,  which  found  no  objection  to  the  conduct 
of  the  Government  of  Berlin.  However,  Mr.  Edward  Hall,  one  of  the  most 
eminent  British  authorities  on  international  law,  after  a  very  careful  exami- 
nation of  the  question,  having  discussed  one  by  one  the  alleged  differences  between 
the  legal  aspect  of  privateering  and  that  of  volunteer  fleets  constituted  on  this 
model,  concluded  as  follows :  "  The  sole  real  difference  between  privateers  and  a 
volunteer  navy  is  then  that  the  latter  is  under  naval  discipline,  and  it  is  not  evi- 
dent why  privateers  should  not  also  be  subjected  to  it."  3 
[817]  Bluntschli  does  not  appear  to  be  of  the  same  opinion,  basing  his  views 
on  this  obedience  to  military  discipline  and  command.4  But  he  himself 
tells  us  that  the  privateer  also  "  recognizes  the  authority  of  the  commanding  officer 
of  the  fleet." B  And  therefore  Mr.  Edward  Hall  asks  whether  the  dependence  in 
this  case  would  be  less  than  in  the  other. 

It  is  indeed  certain  that  this  system  of  improvising  volunteer  war  fleets  is  not 
confused  with  that  of  incorporating  part  of  the  merchant  marine  of  a  nation  in 
the  regular  navy.  But  none  of  the  proposals  to  be  examined  to-day  by  this  assem- 
bly makes  any  mention,  so  far  as  I  can  see,  of  the  duration  of  the  conversion 
which  it  is  proposed  that  we  regulate.  It  may  therefore  be  temporary  and  end 
with  the  war. 

Now,  gentlemen,  if  we  must  not  forget  the  cause  of  peace  entrusted  to  our 

1  Phillimore,  vol.  3,  sec.  92,  pp.  150-151. 

*  Revue  generate  de  droit  international  Public,  vol.  1,  1894,  p.  328. 
'A  Treatise  on  International  Law,  5th  ed.,  1904,  pp.  527-528. 

4  Blimtschli,  Le  droit  international  codifie,  par.  670. 

•  Ibid. 
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zeal,  and  if  in  the  accomplishment  of  our  task  our  first  duty  is  not  to  subscribe 
to  any  innovation  that  is  capable  of  jeopardizing  the  results  reached  in  favor  of 
the  amelioration  of  war,  of  its  subjection  so  far  as  possiMe  to  the  rules  of  law, 
it  seems  to  me  that  the  question  now  under  discussion  will  ertend  far  beyond  its 
technical  and  present  horizon. 

In  all  the  countries  which  have  signed  or  adopted  the  Dt„aration  of  1856 
there  has  been  an  opposite  current  of  opinion,  which  has  never  admitted  it  as 
an  accomplished  fact.  This  current  has  increased  in  a  threatening  manner.  It 
always  increases.  People  do  not  confine  themselves  to  upholding  the  right  of 
capture.  They  demand  the  re-establishment  of  the  right  of  privateering.  The 
two  tendencies  support  each  other,  the  more  so  of  course  since  the  revival  of 
privateering  is  pleaded  for  with  the  same  arguments  as  are  used  against  the 
abolition  of  the  right  of  capture :  the  efficacy  and  humanity  of  the  destruction  of 
enemy  maritime  commerce  used  as  a  supreme  weapon  in  naval  warfare. 

The  entire  technical  literature  of  France,  from  the  celebrated  writings  of 
Admiral  Aube,  is  full  of  this  enthusiastic  confidence  in  the  formal  or  practical, 
declared  or  actual  revocation  of  the  Act  of  1856,  which  liberal-minded  men  have 
considered  "  the  greatest  event  of  the  nineteenth  century  from  the  standpoint  of 
international  law."  In  erudite  and  select  books,  which  found  a  school  and  whose 
editions  have  been  exhausted,  conclusions  like  the  following  are  reached :  "  In 
the  name  of  principles  and  facts,  we  venture  to  assert  that  at  the  present  time 
privateering  war  or  industrial  war,  which  attack  the  material  resources  of  the 
enemy  by  snatching  from  him  what  are  the  sinews  of  war,  whether  on  land  or 
sea,  is  on  the  whole  the  most  natural.  .  .  .  Consequently  such  will  be  the  war- 
fare of  the  future.    .    .    .   We  must  therefore  prepare  for  it  in  full  confidence."  * 

This  is  not  yet  the  attitude  or  the  language  of  the  Powers.  But  some  of  those 
persons  who  follow  their  policies  in  matters  of  naval  warfare  believe  themselves 
warranted  in  giving  expression  thereto,  like  the  author  whom  I  have  just  quoted: 
"  Privateering,  for  which  all  the  Powers  are  openly  making  preparations,  pri- 
vateering, the  natural  weapon  of  nation  against  nation,  privateering,  whose  very 
first  blow  seriously  injures  the  enemy,  such  in  our  opinion  will  be  the  war  of 
to-morrow."  2 

I  am  by  no  means  a  pessimist.  On  the  contrary,  I  believe  that  we  are  destined 
to  progress.  Yesterday  I  joined  in  the  hopes  of  those  who  appealed  to  the  future 
in  this  question  of  the  immunity  of  maritime  property.  But  in  order  that  these 
hopes  may  not  be  disappointed  and  that  we  may  not  meet  with  retrogression  in- 
stead of  progress,  let  us  not  forget  in  examining  this  subject  that  only  a  step 
is  necessary,  and  this  sanction  given  to  the  right  to  convert  temporarily 
[818]  merchant  ships  into  war-ships  will  conceal  under  its  phraseology  and  its 
technical  apparel  actual  re-establishment  of  privateering.  In  this  connec- 
tion, having  no  means  of  opposing  the  legal  sanction  of  this  dangerous  instrument 
of  war,  my  wishes  are  that  the  strictest  guarantees  be  employed  against  the  degen- 
eration of  which  it  is  capable. 

To  this  end  I  shall  propose  that  the  measures  indicated  in  the  proposal  of 
the  Netherlands 3  be  added  to  those  contained  in  the  proposal  of  Italy,*  and 

1  Captain  Z.  and  H.  Montechant,  Reformes  navales,  Paris,  1899,  pp.  21   et  seq.;  La 
Mache,  La  guerre  dc  course,  Paris,  1891,  p.  158. 
'  La  Mache,  ibid.,  pp.  176-177. 
*  Annex  5. 
4  Annex  4. 
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likewise  the  registration  of  the  vessels  on  the  naval  list  of  the  country  authoriz- 
ing the  conversion,  in  accordance  with  the  Russian  proposal.1 

The  President  states  that  this  address  will  be  printed  and  inserted  in  the 
minutes.  In  this  connection,  he  recalls  that  politics  must  be  excluded  from  the 
deliberations  of  the  Commission.  They  are  not  included  in  the  Russian  program, 
which  was  approved  by  the  Powers,  and  the  Russian  Government's  circular 
formally  states  that  politics  are  not  within  the  scope  of  the  Conference. 
{Applause.) 

His  Excellency  Mr.  Ruy  Barbosa  replies  as  follows: 

Mr.  President  :  The  words  with  which  you  have  received  my  address  seem  to 
imply  a  reproach,  which  I  cannot,  which  I  must  not  leave  without  an  immediate 
answer,  because  this  kind  of  censure,  if  such  it  be,  I  have  not  deserved.  I  have 
grown  old  in  parliamentary  life,  in  which  I  have  spent  no  less  than  twenty-five 
years.  I  have  the  honor  to  preside  over  the  Senate  of  my  country,  where  par- 
liamentary institutions  have  been  in  existence  more  than  sixty  years.  I  therefore 
ought  to  have  some  knowledge  of  the  duties  of  the  tribune  in  deliberative  assem- 
blies and  I  should  be  incapable  of  abusing  its  privileges. 

What  have  I  really  done?  I  wanted  to  lift  the  subject  under  discussion  a 
little  higher  than  these  details  by  surveying  its  general  aspect;  that  is  to  say, 
its  relation  to  the  spirit  of  pacification  and  civilization  of  war,  which  should 
inspire  and  guide  our  labors.  Then  I  appealed  to  the  opinion,  according  to  which 
the  employment  of  merchant  ships  as  war-ships,  whether  they  be  operated  after 
conversion  or  be  utilized  by  the  creation  of  volunteer  fleets — the  employment 
which  we  are  endeavoring  to  regulate — is  identical  with,  or  very  similar  to,  pri- 
vateering, long  since  abolished.  To  establish  my  point,  I  appealed  to  unexcep- 
tionable names,  like  Phillimore,  Bluntschli,  Hall,  Funck-Brentano,  and  I 
mentioned  historical  events  discussed  in  works  on  international  law,  such  as  the 
action  of  the  Government  of  Berlin  during  the  Franco-Prussian  war,  calling  your 
attention  to  the  opinion  of  these  authors  on  this  subject.  My  object  in  all  this — 
and  I  myself  told  you  so — was  to  awaken  in  you  a  vivid  realization  of  the  delicacy 
of  the  question  and  to  warn  you  of  its  dangers,  unless  every  precaution  were 
taken  to  prevent  the  re-establishment  of  privateering  under  some  other  name. 
Did  I  perchance,  in  laying  before  you  these  considerations,  tread  upon  forbidden 
ground?  Evidently  not.  On  the  contrary,  these  considerations  must  necessarily 
be  the  initial  phase  of  this  debate,  since,  in  order  to  know  upon  what  to  base  the 
details,  it  was  necessary  first  to  discover  the  nature,  the  tendency,  and  the  results 
of  the  institution  which  we  are  thinking  of  sanctioning. 

It  is  true  that  I  alluded  to  politics,  but  I  did  so  incidentally,  very  incidentally, 
and  merely  for  the  purpose  of  pointing  out  that  politics  were  forbidden  us.  You 
will  see  from  the  most  absolute  authority,  from  the  text  itself  of  my  address, 
which  will  be  published  by  the  secretaries  without  my  correcting  it,  that  this  is  so. 
Was  it  right,  therefore,  to  receive  my  speech,  as  has  been  done,  with  the 
[819]  solemn  warning  that  politics  are  forbidden  us,  leading  people  to  suppose 
that  I  had  broken  this  rule? 

But  since  you  formulate  this  rule  in  the  absolute  terms  which  we  have  just 
heard,  I  must  examine  it.  Is  it  true?  Is  it  really  the  rule  to  the  extent  that  has 
been  stated?  No,  Mr.  President.  Certainly,  politics  are  not  within  our  scope. 
We  cannot  play  politics.     Politics  are  not  the  subject  of  our  program.    But  can 

1  Annex  3. 
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we  accomplish  our  object  if  we  believe  ourselves  compelled  to  erect  a  wall  between 
us  and  politics,  using  this  term,  as  it  should  be  understood,  in  its  general  accepta- 
tion, in  its  higher  meaning,  in  its  neutral  meaning?    No,  gentlemen. 

We  have  not  forgotten  that  His  Majesty  the  Emperor  of  Russia,  in  his  note 
calling  the  Peace  Conference,  expressly  excluded  from  our  program  political 
questions.  But  this  prohibition  evidently  contemplated  only  militant  politics, 
active  and  aggressive  politics,  politics  which  disturb,  which  excite,  which  separate 
peoples  in  their  internal  and  international  relations ;  but  not  politics  considered  as 
a  science,  politics  studied  as  history,  politics  investigated  as  a  moral  rule.  For 
the  moment  it  is  a  question  of  making  laws,  either  domestic  or  international,  for 
nations,  we  must  at  the  very  outset  examine  in  each  instance  the  possibility,  the 
necessity,  the  utility  of  the  measure,  in  the  light  of  tradition,  of  the  present  state  of 
the  sentiments,  the  ideas,  and  the  interests  which  animate  peoples  and  control 
governments.    Well,  is  not  all  that  politics? 

Politics,  in  the  popular  meaning  of  the  word,  no  one  will  dispute  the  fact 
that  such  politics  are  forbidden  us.  We  have  nothing  to  do  with  the  internal 
affairs  of  States,  or  in  international  affairs  with  the  quarrels  between  nations, 
disputes  involving  amour-propre,  ambition  or  honor,  questions  of  influence,  of 
equilibrium  or  of  predominance,  questions  which  lead  to  strife  and  war.  That 
is  the  kind  of  politics  which  is  forbidden. 

But,  in  the  other,  in  the  broader  acceptation  of  the  term,  the  highest  and  not 
the  least  practical,  the  supreme  interests  of  nations  in  their  mutual  intercourse, 
can  it  be  that  such  politics  are  forbidden  us?  No,  gentlemen.  Do  you  wish  me 
to  prove  it? 

When  Russia  put  the  reduction  of  armaments  on  the  program  of  the  First 
Conference,  when  the  Czar's  Government  made  this  idea  the  sole  subject  of  the 
original  program  of  the  Conference  of  1899,  when  other  Powers  proposed  that 
it  be  included  in  the  program  of  the  present  Conference,  were  we  not  being  invited 
to  plunge  into  politics  ? 

There  is  nothing  under  heaven  more  eminently  political  than  sovereignty. 
There  is  nothing  more  boldly  political,  gentlemen,  than  the  attempt  to  limit  it. 
Are  you  not  engaged  in  the  most  out-and-out  politics  when  you  set  up  in  obliga- 
tory arbitration  a  barrier  to  the  free  will  of  sovereign  Powers  ?  These  absolutely 
political  entities,  these  sovereignties  of  which  you  are  the  representatives  in  this 
Conference  would  abdicate  part  of  their  natural  independence  to  a  tribunal  by 
agreeing  to  submit  to  it  certain  disputes  between  sovereign  States.  Could  there 
be  anything  more  characteristically  political,  gentlemen? 

Look  at  the  other  subjects  to  be  examined  by  this  Commission.  When  we 
consider  the  abolition  or  the  continuance  of  privateering,  the  preservation  or 
extinction  of  the  right  of  capture,  in  order  to  decide  between  them  when  we  set 
the  claims  of  belligerents  against  those  of  neutrals,  in  order  to  harmonize  them 
or  to  reject  them  when  we  decide,  as  we  shall  have  to  do  in  certain  cases, 
[820]  between  intervention  and  non-intervention,  between  the  right  to  resort  to 
war  and  the  duty  to  avoid  it,  are  these  points  of  law  that  we  are  un- 
raveling?   Are  they  not,  on  the  contrary,  international  politics? 

And  in  all  our  deliberations  here,  gentlemen,  in  what  we  yield,  in  what  we 
refuse,  in  what  we  compromise,  is  it  not  the  policy  of  our  country  that  is  always 
behind  us  as  the  cause,  the  inspiration,  the  incentive  of  our  acts? 

Is  it  the  wish  that  we  avoid  politics  here?     That  is  merely  playing  with 
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words  and  closing  our  eyes  to  reality.  Politics  are  the  atmosphere  of  States, 
politics  are  the  domain  of  international  law.  Whence  does  international  law 
proceed  if  not  from  politics?  It  is  revolutions,  wars,  treaties  of  peace  which 
slowly  elaborate  this  great  body  of  the  law  of  nations.  Whence  comes  modern 
international  law?  In  the  first  place,  from  the  American  Revolution,  which 
preceded  the  French  Revolution  and  from  which  we  have  seen  spring  up,  after 
the  United  States,  all  America  freed  from  its  colonial  bonds.  In  the  next  place 
from  the  French  Revolution,  which  poured  the  whole  contemporary  world  into 
new  molds ;  then  from  that  liberal  creative  Power,  Great  Britain,  with  its  in- 
fluence over  the  seas,  over  the  action  of  Congresses  and  the  development  of  dis- 
tant colonization;  and,  finally,  the  democratic,  revolutionary,  social,  and  military 
movements  of  the  nineteenth  century,  the  wars  of  the  Empire,  the  unification  of 
great  nationalities,  the  colonial  campaigns,  the  entrance  on  the  scene  of  the  ex- 
treme Orient.  Well,  here  we  have  politics,  here  we  have  international  law.  How 
can  we  keep  them  separate? 

Politics  have  transformed  private  law,  they  have  revolutionized  penal  law, 
they  have  made  constitutional  law,  they  have  created  international  law.  Politics 
are  the  very  life  of  peoples,  they  are  force  or  law,  civilization  or  barbarism. 
How  can  they  be  barred  from  an  assembly  of  free  men  gathered  together  at  the 
beginning  of  the  twentieth  century  to  give  the  law  of  nations  conventional  form? 
How,  if  this  law  is  indeed  their  politics?  Merely  because  we  are  a  diplomatic 
assembly?  But  diplomacy  is  nothing  else  than  politics  in  their  most  delicate, 
refined,  and  elegant  form. 

That  is  why  I  am  forced  to  the  conclusion  that,  if  we  were  strictly  forbidden 
contact  with  politics,  it  would  be  an  impossible  task  that  has  been  imposed  upon 
us,  and  we  would  be  forbidden  the  use  of  speech  itself.  Let  us  not  be  frightened 
by  words ;  let  us  interpret  them  by  facts  and  acknowledge  the  plain  truth  which 
forces  itself  upon  us  with  its  irresistible  evidence. 

After  stating  that  the  Commission  takes  official  note  of  these  observations 
of  his  Excellency  the  first  delegate  of  Brazil,  the  President  requests  the  Commis- 
sion to  return  to  the  discussion  of  the  Austro-Hungarian  proposal,  which  is  sup- 
ported by  the  German  delegation. 

Mr.  Helnrich  Lammasch  speaks  as  follows: 

The  proposal  which  I  had  the  honor  to  submit  to  the  deliberations  of  this 
Commission  in  the  name  of  the  Austro-Hungarian  delegation1  appears  to  me  so 
simple  as  not  to  require  a  detailed  explanatory  statement  in  a  plenary  meeting 
of  the  Commission. 

The  proposal  is  this :  it  shall  not  be  permitted  to  reconvert  a  merchant  ship 
which  has  been  converted  into  a  war-ship  into  a  merchant  ship  as  long  as  the  war 
lasts.  For  such  a  reconversion,  if  permitted,  might  give  rise  to  many  abuses.  To 
prevent  such  abuses,  we  deem  it  necessary  that  the  character  of  vessels  be  made 
as  stable  and  permanent  as  possible,  and  that  we  do  not  create  a  sort  of  naval 
hermaphrodite,  that  is  to  say,  a  vessel  which  may,  according  to  circum- 
[821]  stances,  assume  at  a  given  moment  the  male  sex  by  participating  directly 
or  indirectly  in  battle,  and  at  another  moment  the  female  sex  by  con- 
tenting itself  with  carrying  provisions  to  its  people. 

The  proposal  that  we  have  had  the  honor  of  presenting  is  in  a  way  cognate 
with  the  one  which  was  submitted  at  the  last  meeting  by  the  delegate  of  the 

1  See  declaration  of  Mr.  Heinrich  Lammasch  at  the  second  meeting,  ante,  p.  747  [745]. 
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Netherlands,  Admiral  Roell,1  and  which  contemplates  that  States  shall  decide 
at  the  beginning  of  a  war  what  merchant  ships  they  intend  to  use  as  war-ships, 
barring  other  merchant  ships,  with  regard  to  which  such  a  declaration  is  not 
made,  from  such  use  for  military  purposes. 

The  practical  scope  of  our  proposal  will  also  greatly  depend  upon  the  action 
taken  on  the  preliminary  question,  namely,  whether  conversion,  and  consequently 
reconversion,  if  permitted,  may  be  effected  only  in  national  ports,  or  in  neutral 
ports  as  well. 

In  view  of  the  connection  between  these  two  questions,  perhaps  the  most 
fitting  modus  procedendi  and  the  one  that  would  spare  us  useless  repetitions 
would  be  to  defer  the  examination  of  this  question  until  the  question  regarding 
the  place  of  conversion  is  decided. 

The  President  asks  whether  the  Commission  has  any  objections  to  make 
to  the  Austro-Hungarian  proposal,2  which  seems  to  meet  his  views. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  that  greater  facilities  be  given 
for  the  reconversion  of  war-ships  into  merchant  ships.  On  this  point  the  Austro- 
Hungarian  proposal 2  does  not  respond  to  the  wishes  of  the  Japanese  delegation. 

On  the  motion  of  the  President,  the  question  is  referred  to  the  committee 
of  examination. 

The  Commission  takes  up  the  question  of  the  place  where  conversion  may 
be  effected.  The  President  recalls  that  there  are  three  places  where  this  may  be 
carried  out :  ( 1 )  national  ports — Japan  3  adds  thereto  ports  occupied  by  the 
enemy;  (2)  the  open  sea;  (3)  neutral  ports. 

Rear  Admiral  Siegel  thus  states  the  views  of  the  German  delegation : 

Converted  vessels  may  be  compared  to  militia  and  corps  of  volunteers  men- 
tioned in  Section  1,  Chapter  I,  Article  1  of  the  Regulations  of  1899.4 

Just  as  these  militia  and  corps  of  volunteers  serve  to  complete  the  army 
on  land,  converted  ships  are  destined  to  assist  the  navy. 

The  domestic  legislation  of  a  country  and  its  administrative  regulations 
alone  shall  determine  the  time  and  the  place  where  such  auxiliary  corps  are  to 
be  formed.  International  law  does  not  contest  the  right  of  incorporating  these 
corps,  while  hostilities  last,  wherever  the  regular  army  may  happen  to  be. 

What  is  the  rule  for  auxiliary  troops  applies  logically  to  converted  ships, 
if  they  fulfill  the  conditions  of  Article  1  of  the  Regulations  of  1899;  that  is  to 
say,  if  these  vessels  are  placed  under  the  command  of  a  naval  officer  or  if  they 
are  incorporated  in  the  navy. 

But  certain  delegations  propose  that  conversion  be  not  permitted  except  in 
the  territorial  waters  of  the  country.  I  do  not  believe  that  this  restriction  is 
justified  from  a  legal  or  admissible  from  a  military  point  of  view. 

Although  vessels  are,  as  a  general  rule,  taken  over  by  the  navy,  that  is  to 
say,  converted  into  war-ships,  at  the  beginning  of  the  campaign  and  when 
[822]  they  are  in  a  national  port,  it  is  by  no  means  forbidden  them  to  mobilize 
at  any  other  suitable  time,  and  no  law,  no  international  rule  prohibits  con- 
version outside  of  the  territorial  waters  on  the  high  seas. 

1  Annex  12. 

'See  Mr.  Heinrich  Lammasch's  declaration  at  the  second  meeting,  ante,  p.  747  [7451. 
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No  one  can  dispute  the  fact  that  a  State  retains  and  preserves  jurisdiction 
over  vessels  under  its  flag  that  are  on  the  high  seas. 

If  the  laws  of  a  State  permit  the  property  of  its  subjects  to  be  used  for  war 
operations,  the  State  may  exercise  this  right,  not  only  within  the  sphere  of  its 
territorial  jurisdiction,  but  also  on  the  open  sea,  which  is  subject  to  no  single . 
jurisdiction. 

A  merchant  ship  converted  into  a  war-ship  on  the  open  sea  becomes  legally 
a  war-ship,  provided  the  legal  requirements  for  such  conversion  are  observed. 

The  Italian  delegation's  proposal '  meets  our  point  of  view.  It  states  that 
conversion  may  be  permitted  both  on  the  open  sea  and  in  the  territorial  waters  of 
another  State,  except  as  regards  vessels  which  leave  the  territorial  waters  of  their 
country  after  the  outbreak  of  hostilities. 

It  seems  to  me  that  this  last  condition  is  too  severe,  and  that  it  can  be 
omitted. 

Colonel  Ovtchinnikow  of  the  Admiralty  asks  permission  to  present  certain 
explanations  with  regard  to  the  Russian  proposal 2  concerning  question  II  of  the 
questionnaire.3 

In  the  Commission  a  number  of  drafts  were  presented  setting  forth  the  con- 
ditions that  belligerent  States  should  observe  in  converting  merchant  ships  into 
war-ships.  In  three  of  these  drafts  it  is  not  clearly  stated  that  conversion  may  be 
effected  only  in  territorial  waters. 

The  Russian  proposal  provides  for  cases  in  which  conversion  may  be  effected 
on  the  open  sea. 

From  a  practical  standpoint,  such  instances  may  occur  almost  any  day  during 
hostilities.    For  example:  ' 

A  war-ship  encounters  a  merchant  ship  of  the  enemy.  According  to  exist- 
ing custom,  it  captures  it,  places  on  board  a  crew  of  its  sailors,  puts  the  prize 
under  the  command  of  an  officer  and  flies  the  naval  flag. 

I  believe  that  conversion  effected  under  these  conditions  should  be  considered 
entirely  legal.  Prizes,  the  moment  they  are  captured,  become  ships  of  war. 
They  cannot  be  treated  as  pirates.  They  have  the  right  to  defend  themselves  and 
to  fight  the  enemy.  But  I  must  point  out  the  fact  that  in  this  case  the  conversion 
of  merchant  ships,  as  prizes,  into  war-ships  was  effected  on  the  open  sea. 

Again,  let  us  consider  another  hypothesis.  A  fleet  or  ship  of  war  of  one 
of  the  belligerents  encounters  on  the  open  sea  a  merchant  ship  of  its  own  country. 
Why  should  not  this  fleet  or  ship  of  war,  which  has  the  right  to  treat  prizes  as 
war-ships,  have  the  right  to  convert  the  vessel  of  its  own  country  into  a  war-ship? 
I  believe  that  conversions  will  ordinarily  be  effected  in  territorial  waters,  because 
such  a  conversion  will  always  be  much  more  substantial. 

But  cases  occur  where  it  would  be  impossible  to  deny  the  right  of  the  belliger- 
ent to  convert  merchant  ships  into  war-ships,  even  outside  of  his  territorial  waters. 

His  Excellency  Lord  Reay  defines  a  fighting  ship  as  follows: 

In  order  that  a  war-ship  may  become  a  vessel  in  the  service  of  the  State, 

it  must  be  provided  with  a  commission,  and  there  are  many  operations  of 

[823]  naval  warfare  that  may  not  legally  be  undertaken  except  by  a  vessel 

belonging  to  the  government  of  a  recognized  Power  and  possessing  the 

required  commission.     A  vessel  which  should  enter  a  neutral  port  simply  as  a 

'  Annex  4. 
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vessel  belonging  to  the  merchant  marine  and  which  should  leave  that  port  as  a 
war-ship  with  the  necessary  commission  would  have  undergone  complete  con- 
version in  neutral  waters  and  would  have  increased  its  value  as  a  fighting  unit. 
But  a  neutral  may  not,  without  violating  the  principles  of  neutrality,  permit  a 
belligerent  to  increase  its  value  as  a  fighting  vessel  in  neutral  territorial  waters. 
It  follows,  therefore,  that  a  neutral  State  may  not  permit,  under  penalty  of 
incurring  the  same  reproach,  a  vessel  which  enters  its  territorial  waters  as  a  non- 
combatant  to  quit  those  waters  as  a  war-ship  duly  authorized  by  a  belligerent 
State  and  equipped  to  take  part  in  hostilities. 

But  if  the  neutral  is  bound  to  see  that  its  neutrality  is  respected  in  its  terri- 
torial waters,  the  belligerent  is  likewise  bound  to  abstain  from  violating  that 
neutrality.  It  is  therefore  clear  that,  if  the  fact  of  a  neutral  State's  permitting  a 
belligerent  vessel  to  be  converted  into  a  war-ship  within  its  territorial  waters  con- 
stitutes a  violation  of  neutrality,  it  is  likewise  the  belligerent's  duty  not  to  commit 
an  act  of  this  kind  in  neutral  territorial  waters,  and  that  any  vessel  which  has  thus 
been  converted  by  disregarding  the  neutral's  neutrality  and  the  duties  of  a  bellig- 
erent has  not  regularly  acquired  the  character  of  a  war-ship  and  its  status  as 
such  must  not  be  recognized. 

The  objection  which  we  might  make  with  regard  to  conversion  on  the 
high  seas  is  entirely  different.  International  law  as  it  is  understood  at  the  present 
day  permits  a  belligerent  vessel  regularly  made  a  war-ship  to  exercise  the  rights 
of  a  belligerent,  not  only  against  the  enemy,  but  also  with  respect  to  neutrals. 
Now,  a  neutral  has  a  right  to  know  up  to  a  certain  point  what  vessels  may 
exercise  these  rights.  If  it  were  lawful  for  vessels  which  left  their  national  ports 
as  vessels  of  the  merchant  marine  to  be  converted  on  the  high  seas  and  to 
become  at  one  stroke  war-ships,  without  its  being  possible  for  neutrals  to  have 
knowledge  of  these  changes,  it  is  certain  that  such  a  state  of  affairs  would  occasion 
regrettable  incidents.  Whenever  a  vessel  was  converted  into  a  war-ship  on  the 
high  seas  or  in  neutral  territorial  waters,  complications  might  follow  which 
would  lead  to  intolerable  conditions.  There  is  no  way  to  obviate  the  contingen- 
cies which  I  have  pointed  out  except  by  frankly  recognizing  that  the  act  of  con- 
verting a  vessel  into  a  war-ship  is  an  "  act  of  sovereignty  "  in  the  full  meaning 
of  the  term,  that  such  conversion  consequently  may  not  take  place  except  within 
national  jurisdiction,  and  that  a  war-ship  will  not  be  recognized  as  such  unless 
this  condition  is  complied  with. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  declares 
that  he  supports  the  British  proposal.1  He  believes  that  the  Peace  Conference 
is  not  the  place  to  give  wider  range  to  war  and  to  facilitate  the  means  of  converting 
merchant  ships  into  war-ships.  The  comparison  of  a  merchant  ship  converted  into 
a  war-ship  with  militia  is  not,  in  his  opinion,  an  exact  comparison.  Militiamen 
are  combatants  like  other  combatants,  while  merchant  ships  converted  into  war- 
ships engage  only  in  the  pursuit  of  prizes  and,  so  far  as  possible,  avoid  a  fight, 
for  which  they  are  not  adapted.  Conversion  on  the  high  seas  will  give  rise  to 
many  abuses.  It  will  keep  neutrals  in  a  state  of  uncertainty,  as  they  will  not  be 
sure  of  the  nature  of  a  vessel.     Under  these  circumstances,  the  places  where 

conversion  may  be  effected  should  be  limited  to  "  national  ports." 
[824]  Jonkheer  van  Karnebeek  asks  whether  the  Commission  should  not  con- 
sider, in  addition  to  the  alternatives  formulated  by  the  President,  the  case 
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of  conversion  in  allied  ports  or  waters.  One  would  be  disposed  to  believe  that 
there  could  be  no  question  about  the  legitimacy  of  such  a  conversion,  but  accord- 
ing to  some  of  the  proposed  provisions,  for  example  that  suggested  by  Italy,1 
it  would  appear  to  be  barred. 

It  would  seem  therefore  that  this  question  should  be  considered  and  settled 
in  one  way  or  the  other.  Perhaps  the  committee  of  examination  might  take  it  up 
later   on. 

His  Excellency  Count  Tornielli  states  that  the  time  has  come  to  explain  the 
reasons  for  the  Italian  proposal.1  Merchant  ships  which  have  left  their  territorial 
waters  before  the  outbreak  of  hostilities  should  be  permitted  to  effect  conversion 
on  the  high  seas  or  elsewhere  which  would  enable  them  to  resist  capture.  These 
reasons  cannot  be  urged  in  favor  of  vessels  which  left  their  territorial  waters  after 
the  outbreak  of  hostilities  and  which  consequently  could  have  taken  the  necessary 
measures  in  advance. 

Mr.  Louis  Renault  remarks  that  the  question  of  the  place  where  the  con- 
version of  a  merchant  ship  into  a  war-ship  may  be  effected  admits  of  three 
solutions.  According  to  one  view  conversion  may  be  effected  anywhere,  even  in 
a  neutral  port ;  no  one  seems  to  have  taken  this  position  in  so  many  words.  He 
shares  the  opinion  of  his  Excellency  Lord  Reay  on  this  point  and  believes  that 
such  a  conversion  would  be  contrary  to  neutrality.  It  would  leave  the  way  open 
to  fraudulent  practices,  which  it  is  easy  to  imagine.  On  the  other  hand,  he  does 
not  see  in  what  way  the  principles  of  international  law  could  be  urged  against 
conversion  on  the  high  seas.  According  to  Lord  Reay,  conversion  is  an  act  of 
sovereignty.  Mr.  Louis  Renault  does  not  dispute  that  fact,  but  the  principle 
does  not  entail  the  consequence  indicated.  As  a  matter  of  fact  why  may  not  an 
act  of  sovereignty  be  accomplished  on  the  high  seas,  where  there  is  nothing  to 
hinder  the  action  of  a  State  with  regard  to  the  vessels  that  fly  its  flag?  That  is 
precisely  a  decisive  reason  for  permitting  conversion  to  be  effected  on  the  high 
seas. 

There  is  an  important  point  to  remember  in  Lord  Reay's  statement,  the 
matter  of  publicity.  The  conversion  must  in  some  way  be  brought  to  the  knowl- 
edge of  the  public,  in  order  that  interested  parties  may  know  where  they  stand  with 
respect  to  the  vessels  which  they  encounter.  Perhaps  the  Drafting  Committee 
or  the  committee  of  examination  may  consider  the  question  along  these  lines. 

His  Excellency  Mr.  Tcharykow  states  that  the  Russian  proposal 2  meets 
the  views  expressed  by  Mr.  Renault.  The  registration  of  vessels  which  have 
been  converted  gives  the  publicity  which  was  alluded  to.  Again,  it  would  be 
advantageous  to  require,  in  addition  to  this  official  registration,  notification  of 
both  belligerent  States  and  neutral  States. 

Mr.  Guido  Fusinato  states  that  there  is  a  reason  which  no  one  has  yet 
mentioned  in  favor  of  the  Italian  proposal.1  It  would  be  regrettable  for  a  mer- 
chant ship  leaving  a  neutral  port  where  it  has  enjoyed  the  privileges  of  a 
merchant  ship  to  be  allowed  to  take  advantage  of  these  privileges  to  convert  itself 
into  a  war-ship.  That  would  seem  to  be  an  abuse  of  its  privilege  and  consequently 
there  would  be  difficulties  in  the  way  of  permitting  it  to  change  its  character  on 
the  high  seas. 

*  Annex  4. 
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The  President  sums  up  the  opinions  that  have  been  set  forth.  He  shows 
that  the  British  delegation's  objections  to  conversion  on  the  high  seas  dis- 
[825]  appear  as  a  result  of  the  publicity  proposed  to  be  given  to  this  operation. 
Again,  the  Commission  appears  to  be  unanimous  in  considering  that  con- 
version carried  out  in  neutral  ports  or  waters  would  be  a  violation  of  the  rights 
and  duties  of  neutrals.  Under  these  circumstances  the  President  proposes  that 
the  discussion  be  closed  and  that  the  various  proposals  be  referred  to  the 
committee  of  examination. 

His  Excellency  Count  Tornielli  remarks  that  the  Commission  has  not  yet 
discussed  the  British  proposal  with  regard  to  the  definition  of  the  term  war-ship.1 

The  President  thinks  that  this  discussion  should  be  taken  up  when  contra- 
band of  war  is  under  consideration. 

His  Excellency  Mr.  van  den  Heuvel  is  of  the  President's  opinion  with  re- 
gard to  the  discussion  of  the  second  part  of  the  British  proposal. 

His  Excellency  Lord  Reay  emphasizes  the  advisability  of  a  special  discussion 
ad  hoc,  which  he  requests  to  have  postponed  until  the  next  meeting. 

His  Excellency  Count  Tornielli  shares  this  point  of  view. 

The  discussion  of  the  proposal  of  Great  Britain  on  the  "  definition  of  a  war- 
ship " *  is  postponed  to  the  next  meeting. 

The  President  reads  question  IV  of  the  questionnaire.' 

Is  it  good  practice  in  war  to  seize  and  confiscate  upon  the  outbreak  of  hos- 
tilities enemy  merchant  ships  stationed  in  the  ports  of  one  of  the  belligerent 
States? 

Colonel  Ovtchinnikow  of  the  Admiralty  reads  the  proposal  of  the  delegation 
of  Russia  concerning  the  question  of  days  of  grace.8  Its  object  is  to  ensure  the 
observance  of  the  customs  that  are  very  often  followed  by  belligerents  on  the 
outbreak  of  war. 

Practice  and  science  have  established  the  following  procedure,  which  has 
been  in  use  since  the  Crimean  War.  A  sufficient  number  of  days  of  grace  must  be 
given  to  merchant  ships  of  belligerents  which  are  in  an  enemy  port  at  the  time 
of  a  declaration  of  war.  This  period  must  be  long  enough  to  allow  the  vessel  to 
complete  the  unloading  or  loading  of  goods  not  constituting  contraband  of  war, 
to  leave  the  port  freely,  and  to  reach  with  every  guarantee  of  safety  the  nearest 
port  of  its  country  of  origin  or  some  neutral  port. 

Likewise  merchant  ships  of  the  enemy  nation,  which  left  any  port  before 
the  declaration  of  war  and  which  are  ignorant  of  the  outbreak  of  hostilities,  the 
latter  having  begun  while  they  were  on  the  high  seas,  may  not  be  captured  or 
confiscated  as  prizes. 

I  take  the  liberty  of  giving  examples : 

France  and  England  followed  this  system  at  the  time  of  the  Crimean  War. 
These  Powers  allowed  Russian  merchant  ships  which  were  at  their  mercy  a  period 
of  six  weeks,  in  order  to  give  them  an  opportunity  to  save  their  vessels  and  their 

goods  from  the  danger  of  capture. 
[826]  The  belligerents  observed  this  rule  also  during  the  Italian  campaign  of 
1859  and  the  Austro-Prussian  war  of  1866.    The  Government  of  Prussia 
had  announced  in  a  circular  dated  June  21,  1866,  that  Austrian  merchant  ships 
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which  were  in  Prussian  ports  on  the  outbreak  of  the  war  and  even  those  which 
came  into  those  ports  without  knowledge  of  the  commencement  of  hostilities 
would  have  the  right  to  unload  their  goods  and  take  on  board  a  fresh  cargo,  with 
the  exception  of  articles  constituting  contraband  of  war,  allowing  them  six 
weeks  in  which  to  do  so.  v 

At  the  time  of  the  war  of  1870-1871  France  and  Prussia  made  similar  declara- 
tions. The  French  instructions  of  July  25,  1870,  allowed  German  merchant  ships, 
which  entered  French  ports  unaware  of  the  outbreak  of  hostilties,  a  period  of 
thirty  days  to  unload,  with  the  right  of  receiving  a  pass  at  the  end  of  this  period 
permitting  them  to  leave  French  waters  in  safety. 

The  German  instructions  of  January  19,  1871,  declared  their  ports  open  for 
the  departure  of  French  merchant  ships  until  February  10,  1871. 

At  the  beginning  of  the  Russo-Turkish  war  of  1877-1878,  which  began  on 
May  24,  1877,  the  general  rule  authorizing  Ottoman  merchant  ships  in  Russian 
ports  at  the  time  of  the  declaration  of  war  to  put  to  sea  within  a  period  sufficient 
to  complete  their  loading,  unless  this  cargo  included  contraband  of  war.  The 
Ottoman  Government,  in  an  irade  dated  May  13,  allowed  all  Russian  vessels  a 
period  of  five  days  in  which  to  leave  Turkish  ports. 

The  same  rules  were  applied  during  the  Spanish-American  war,  which  began 
on  April  21,  1898. 

By  a  royal  decree  dated  April  24,  1898,  the  Spanish  Government  allowed 
American  merchant  ships  the  right  to  leave  Spanish  ports  within  a  period  of  five 
days.  The  proclamation  of  the  President  of  the  United  States,  dated  April  26, 
allowed  still  greater  privileges  to  Spanish  ships,  namely : 

1.  The  right  to  leave  American  ports  after  loading  and  to  return  to  Spanish 
ports,  if  they  departed  before  May  21 ;  and 

2.  The  right  to  enter  American  ports,  to  unload  their  cargo;  to  take  on  a 
new  cargo ;  and  thereupon  to  sail  without  molestation  to  any  port  not  blockaded,  if 
their  departure  for  the  United  States  from  a  Spanish  or  neutral  port  had  taken 
place  previous  to  April  21. 

Summing  up  all  these  facts  we  see  that  the  Powers  have  in  our  day  observed 
the  principle  of  days  of  grace  to  be  allowed  private  ship-owners  of  the  enemy 
nation,  in  order  to  give  them  an  opportunity  to  protect  their  legitimate  interests. 

But  be  that  as  it  may,  there  is  no  certainty  that  this  procedure  will  be  uni- 
formly followed  in  coming  wars,  unless  there  is  an  international  agreement  on 
the  subject. 

The  existing  system  of  capture  and  confiscation  at  sea,  if  rigorously  applied, 
makes  possible  the  contention  that  the  belligerent  has  the  right  from  the  beginning 
of  the  war  to  capture  and  confiscate  merchant  ships  of  the  enemy,  together  with 
enemy  goods.  In  some  cases  this  contention  is  perhaps  inspired  by  more  or  less 
serious  considerations. 

Let  us  suppose,  for  example,  that  in  a  port  of  one  of  the  belligerents  there 
happens  to  be  a  merchant  ship  of  the  other,  which  is  of  such  a  character  that  it 
can  easily  be  converted  into  a  war-ship.     To  allow  this  vessel  to  depart 
[827]   would  be  to  betray  the  vital  interests  of  the  country. 

Again,  we  can  imagine  the  case  of  a  merchant  ship  of  one  of  the  belliger- 
ents undergoing  repairs  or  reconstruction,  etc.,  in  an  enemy  port,  which  cannot 
leave  that  port  before  the  expiration  of  the  days  of  grace. 

I  think  that  we  should  foresee  such  circumstances,  which  are  beyond  the 
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control  of  the  merchant  ship,  and  lay  down  an  international  rule  for  such  a  case, 
because  otherwise  it  might  be  contended  that  the  enemy  ship  is  liable  to 
confiscation. 

In  submitting  to  the  consideration  of  the  Commission  the  Russian  proposal 
with  regard  to  days  of  grace,  I  take  the  liberty  of  pointing  out  that  our  proposal 
furthermore  satisfies  other  desires  that  have  been  expressed  in  the  Fourth 
Commission. 

In  the  preceding  meeting  an  intermediate  solution  was  sought  for  the  question 
of  private  property  at  sea.  Our  proposal  with  regard  to  days  of  grace  gives  this 
problem  a  solution,  I  presume. 

In  conclusion,  I  must  say  that  our  proposal  with  regard  to  days  of  grace 
to  be  allowed  enemy  merchant  ships  was  dictated  by  the  desire  to  strengthen 
mutual  confidence  in  international  relations  and,  so  far  as  possible,  to  place  the 
interests  of  individuals  on  the  sea  under  the  protection  of  law,  of  peace,  and  of 
equity. 

Captain  Ottley  reads  a  statement  of  the  reasons  for  the  attitude  of  Great 
Britain  in  the  matter  of  days  of  grace : 

The  British  Government  is  entirely  in  sympathy  with  the  humanitarian  senti- 
ments which  have  inspired  the  Russian  proposal.1  But  at  the  same  time  we  believe 
it  advisable  to  point  out  certain  difficulties  of  a  practical  nature  which  will  prevent 
the  realization  of  this  proposal  concerning  days  of  grace. 

Happily  at  the  present  time  it  is  customary  to  allow  days  of  grace  to 
merchant  ships,  but  this  practice  has  been  in  existence  only  a  few  years.  There 
is,  moreover,  the  incontestable  fact  that  the  length  of  this  period  granted  to  enemy 
and  neutral  vessels  varies  considerably  according  to  circumstances. 

For  more  than  fifty  years  Great  Britain,  when  she  has  been  a  belligerent, 
has  always  allowed  days  of  grace  to  merchant  ships.  Furthermore  she  will  always 
follow  this  plan,  on  condition  nevertheless  that  her  military  operations  be  not 
seriously  affected  thereby. 

It  is  evident,  however,  that  this  period  is  allowed  as  a  favor  and  that  it  is 
not  a  right,  and  from  our  point  of  view  it  would  never  be  possible  to  formulate 
an  international  law  which  would  require  a  belligerent  Power  to  allow  days  of 
grace  on  the  outbreak  of  war  without  any  reservation. 

From  what  has  been  said  by  the  honorable  delegate  who  last  spoke,  it  seems 
quite  evident  to  us  that  it  would  be  impossible  to  formulate  an  absolute  rule  which 
would  satisfy  everybody  under  all  circumstances. 

A  period  of  such  length  as  would  satisfy  the  merchant  marines  of  two 
neighboring  Powers  would  be  quite  insufficient  in  cases  where  the  belligerent 
Powers  are  in  different  hemispheres. 

Again,  we  must  consider  the  case  of  a  Power  that  has  colonies  in  distant  seas. 
A  period  of  a  few  days,  which  might  suffice  for  merchant  ships  in  its  home  ports, 
would  by  no  means  be  sufficient  for  those  in  its  colonial  ports. 

Moreover,  and  leaving  out  of  consideration  the  question  of  geographical 
situation,  there  is  still  an  argument  no  less  strong  which  leads  us  to  ask  that  the 

number  of  the  days  of  grace  be  not  fixed  absolutely. 
[828]  We  can  imagine  the  case  of  a  war  between  two  Powers,  the  one  possessing 
a  very  large  merchant  marine  and  the  other  having  no  sea  trade  of  any 
consequence. 
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The  former  will  do  its  utmost  to  have  the  length  of  the  period  increased, 
the  latter,  on  the  contrary,  will  wish  to  begin  its  operations  against  the  merchant 
marine  of  its  enemy  as  soon  as  possible. 

Such  are  some  of  the  factors  of  the  problem  that  has  been  submitted  to  us. 
As  long  as  these  differences  exist  and  as  long  as  the  right  of  capture  and  of  block- 
ade are  the  rule,  it  seems  to  us  reasonable  that  every  Power  should,  as  in  the  past, 
reserve  the  right  to  act  according  to  its  interests. 

Nevertheless  we  believe  that  a  belligerent  must  not  only  give  notice  of  a 
blockade,  but  that  he  must  in  addition  allow  neutral  vessels  a  proper  period  of 
grace  before  exercising  his  full  power  against  them. 

The  British  Government  judges  that  it  will  be  better  not  to  establish  fixed 
rules  which  might  limit  the  rights  of  a  belligerent  in  this  respect,  which  in  no  way 
implies  that  days  of  grace  should  not  be  allowed  as  a  general  rule. 

On  the  contrary,  my  Government  fully  intends  to  adhere  to  what  has  been 
done  in  the  past  for  more  than  fifty  years. 

In  case  Great  Britain  should  be  a  belligerent  (which  I  hope  will  never  hap- 
pen), she  would  allow  both  enemy  and  neutral  merchant  ships  a  proper  number 
of  days  of  grace,  with  the  reservation  nevertheless  that  this  period  of  grace 
should  not  compromise  her  national  interests. 

In  a  word,  the  Government  of  Great  Britain  supports  the  sentiments  which 
instigated  the  Russian  proposal,  but  at  the  same  time  we  are  of  the  opinion  that 
this  period  must  be  considered  as  granted  as  a  privilege  and  not  as  a  right. 

The  President  remarks  that  there  is  only  one  proposal,  Russia's,  which  does 
not  fix  a  definite  period.  It  leaves  each  State  entirely  free  on  this  point  and  in 
doing  so  it  is  not  inaugurating  an  innovation.  Such  is  also  the  trend  of  the 
British  declaration,  which  does  not  consider  days  of  grace  to  be  a  right  but  a 
privilege. 

His  Excellency  Mr.  Nelidow  then  proposes  that  question  IV  of  the  ques- 
tionnaire *  be  modified  as  follows :  Should  days  of  grace  be  allowed  merchant 
ships  in  enemy  ports  on  the  outbreak  of  war? 

His  Excellency  Mr.  Keiroku  Tsudzuki  then  takes  the  floor  and  says: 

Although  Japan  has  always  allowed  days  of  grace  to  all  vessels  and  in  all 
ports,  the  Japanese  delegation  believes  that  in  future  there  will  not  be  sufficient 
reason  for  treating  the  vessels  of  belligerents  which  are  subsidized  by  their  gov- 
ernments in  time  of  peace,  to  be  converted  into  instruments  of  offensive  warfare, 
as  other  than  contraband  of  war,  as  set  forth  in  the  proposal  of  the  honorable 
delegates  of  Russia.  We  are  also  of  the  opinion  that  the  belligerent  Power 
should  have  the  right  to  take  the  necessary  measures  to  indicate  the  ports  in 
which  the  privilege  in  question  will  be  allowed,  as  well  as  the  restrictions  placed 
upon  the  favor  which  it  has  the  intention  of  granting,  so  that  it  may  allow  those 
concerned  greater  facilities  in  one  port  than  in  another.  Again,  we  believe  that 
if  conventional  stipulations  are  established  on  this  subject,  it  would  be  better 
to  fix  a  definite  period  than  to  indicate  a  period  depending  upon  the  time  required 
to  load  or  unload  the  cargo,  which  would  seem  to  be  an  indeterminate 
[829]  period,  since  in  certain  ports  such  operations  can  be  completed  in  two  or 
three  days  and  in  others  they  may  last  for  weeks  or  even  months. 

Consequently  while  we  accept  the  humanitarian  principle  which  is  laid  down 
in  the  proposal  of  the  Russian  delegation,  we  stand  at  the  same  time  with  our 
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honorable  colleagues  of  Great  Britain  in  interpreting  it  as  a  privilege  granted  by 
a  belligerent  Power,  and  not  as  a  right  which  can  be  demanded  by  the  vessel  in 
question. 

Rear  Admiral  Sperry,  after  stating  that  the  United  States  has  always  allowed 
days  of  grace,  considers  that  it  would  be  difficult  to  fix  the  number  thereof  in  a 
conventional  stipulation.  The  period  will  vary  according  to  circumstances,  ac- 
cording to  the  States  involved  in  war,  according  to  the  ports  where  the  enemy 
vessels  are.  The  American  delegation  therefore  admits  that  there  is  no  difference 
of  principle  and  that  it  is  for  the  committee  of  examination  to  draft  a  provision 
which  will  take  into  account  the  contingencies  and  reservations  that  have  been 
expressed. 

The  President  is  of  the  same  opinion  and  asks  the  Commission  to  pass  upon 
the  question  as  formulated  by  his  Excellency  Mr.  Nelidow. 

His  Excellency  Lord  Reay,  after  stating  that  the  period  of  grace  is  a  favor 
and  not  a  right,  declares  that  the  British  delegation  will  reply  in  the  affirmative, 
with  a  view  to  setting  aside  the  question  of  recognizing  the  right  to  this  period 
of  grace. 

Brigadier  General  de  Robilant  points  out  that  the  discussion  shows  that 
the  Commission  is  for  the  most  part  agreed  upon  the  advisability  of  granting 
days  of  grace.  The  divergences  of  opinion  that  have  arisen  are  with  regard  to 
the  nature  of  this  period.  "  Is  it  a  right,  is  it  a  favor?"  That  is  the  starting 
point.  It  would  therefore  seem  that  it  is  not  a  question  of  voting  on  the  advisa- 
bility or  inadvisability  of  days  of  grace,  but  rather  as  to  whether  this  period  is 
to  be  a  right  or  a  privilege.  If  the  period  is  to  be  considered  a  right,  the  study  of 
the  rules  which  must  govern  this  right  can  be  entrusted  to  the  committee  of  ex- 
amination; in  the  contrary  case  there  is  no  occasion  to  study  the  question  of 
granting  a  favor,  which  must  be  left  to  the  discretion  of  the  grantor. 

His  Excellency  Mr.  Nelidow  considers  that  the  word  "should"  ("doit") 
in  the  question  implies  a  duty. 

His  Excellency  Lord  Reay  replies  that  a  favor  excludes  the  idea  of  an 
obligation  and  that  such  is  the  meaning  of  his  vote. 

His  Excellency  Count  Tornielli  thinks  that  if  the  question  were  worded  as 
follows :  "  Is  it  desirable  that  days  of  grace  be  allowed  enemy  merchant  ships 
stationed  in  the  ports  of  one  of  the  belligerent  States?  "  it  would  better  meet  the 
ideas  that  have  been  expressed. 

On  motion  of  the  President,  the  Commission  replies  in  the  affirmative 
to  the  question  as  formulated  by  his  Excellency  Count  Tornielli. 

His  Excellency  Mr.  Leon  Bourgeois  believes  that  the  double  meaning  of 
the  word  "faveur"  has  been  lost  sight  of.  The  period  of  grace  is  in  favor  of 
merchant  ships,  and  this  favor  depends  upon  the  belligerent  State.  The  real 
meaning  of  the  question  is  as  follows:  Should  a  period  of  grace  be  allowed  of 
which  enemy  ships  stationed  in  the  ports  of  one  of  the  belligerents  may  avail 
themselves  ? 

After  an  exchange  of  views  between  their  Excellencies  Lord  Reay  and  Mr. 

Keiroku  Tsudzuki  on  the  impossibility  of  recognizing  that  enemy  vessels  have 

a  right  to  days  of  grace,  his  Excellency  Mr.  Leon  Bourgeois  remarks  that 

[830]  the  Commission  has  not  passed  upon  the  question  of  obligation.     If  it 

recognizes  that  days  of  grace  constitute  a  right,  it  must  codify  that  right 

and  commit  this  task  to  the  committee  of  examination.     If  it  considers  them 
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merely  as  a  favor,  depending  solely  upon  the  belligerent  State,  it  has  nothing 
further  to  do  with  the  question,  but  it  would  seem  that  it  should  first  take  a 
stand  upon  the  question  of  principle. 

Their  Excellencies  Count  Tornielli  and  Lord  Reay  adopt  his  Excellency 
Mr.  Leon  Bourgeois'  suggestions,  but  ask  that  the  vote  be  postponed  to  the 
next  meeting. 

After  ascertaining  the  Commission's  assent,  the  President  announces  that 
at  the  next  meeting  a  vote  will  be  taken  on  the  proposal  of  the  delegation  of  the 
United  States  of  America,1  and,  if  there  is  occasion,  the  Belgian,2  and  the  French 3 
amendments  on  the  question  of  the  inviolability  of  private  property  at  sea  will  be 
discussed.  Afterwards  the  Commission  will  take  up  the  study  of  the  definition 
of  the  term  war-ships,  and  a  vote  will  be  taken  on  the  obligatory  character  of 
days  of  grace. 

The  meeting  adjourns  at  5  o'clock. 
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His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  10:  50  o'clock. 

The  President  reads  a  bulletin,  which  has  been  distributed  among  the  mem- 
bers of  the  Commission,  stating  that  the  program  for  the  day  calls  for  a  discussion 
first  of  all  of  the  inviolability  of  private  property  at  sea. 

Before  beginning  the  discussion,  the  President  states  that  he  does  not  be- 
lieve the  Commission  is  prepared  to  approve  the  minutes  of  the  last  meeting,  which 
were  not  distributed  until  yesterday  evening,  and  to  some  of  the  delegates  not  until 
this  morning. 

The  President  informs  the  Commission  that  two  delegates  have  asked  leave 
to  make  some  remarks  on  the  question  of  inviolability  of  private  property. 

His  Excellency  Mr.  de  Villa  Urrutia  takes  the  floor  and  reads  the  following 
declaration : 

The  Spanish  Government  informed  the  French  Government  in  a  note  dated 
May  16,  1857,  to  the  Ambassador  of  France  at  Madrid  that,  while  it  appreciated 
the  great  value  and  the  generous  doctrine  proclaimed  by  the  Declaration  of  Paris 
and  rejoiced  at  the  international  agreement  concluded  on  the  subject  of  the  free- 
dom of  enemy  goods  under  a  neutral  flag  and  neutral  goods  under  an  enemy  flag, 
as  well  as  on  the  effectiveness  of  a  blockade,  it  could  not  at  that  time  accept  the 
abolition  of  privateering.  The  Royal  Government,  which  has  never  wished  to 
exercise  the  right,  which  it  expressly  reserved  in  1857,  of  granting  letters  of 
marque,  animated  at  the  present  time  by  the  desire  to  aid  in  the  unification  of 
international  maritime  law,  has  charged  me  to  bring  to  the  knowledge  of  the 
Conference  that  it  accepts  the  principle  of  the  abolition  of  privateering  and  ad- 
heres to  the  Declaration  of  Paris  in  its  entirety.     (Applause.) 

The  President  states  that  the  Commission  records  with  sincere  gratitude  the 
declaration  made  by  the  first  delegate  of  Spain. 

His  Excellency  Mr.  Choate  recalls  that  the  Commission  has  declared  the 
discussion  on  the  American  proposal  *  closed  and  decided  to  pass  to  a  vote  without 

further  discussion. 
[832]  His  Excellency  Sir  Ernest  Satow  then  takes  the  floor  and  speaks  as 
follows : 

Mr.  President,  I  ask  your  permission  to  say  a  few  words  in  explanation  of 
the  vote  which  we  are  going  to  cast. 

The  delegation  of  Great  Britain  has  not  considered  itself  called  upon  to 
reply  in  detail  to  the  arguments  presented  in  favor  of  the  abolition  of  the  right 
of  capturing  enemy  merchant  ships  and  their  cargoes.     But  it  may  not  be  inad- 
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visable  to  recall  that  the  abolition  of  the  right  of  capture  necessarily  involves  the 
abolition  of  commercial  blockade.  For  the  object  of  both  measures  is  to  hamper 
the  commercial  activities  of  the  enemy  and  to  deprive  him,  so  far  as  possible, 
of  the  supplies  which  are  indispensable  for  the  maintenance  of  his  economic  life. 
On  the  other  hand,  as  many  of  the  delegates  to  the  Conference  have  pointed 
out,  as  long  as  the  term  "  contraband  of  war  "  is  not  confined  to  articles  which 
are  of  such  a  nature  that  they  can  be  used  immediately  for  military  purposes  and 
as  long  as  every  Power  considers  itself  individually  authorized  to  include  under 
this  head  all  kinds  of  foodstuffs  and  raw  materials  used  in  peaceful  industries, 
nothing  would  be  easier  than  to  give  the  exception  as  large  a  scope  as  the  rule. 
It  is  therefore  evident  that  the  proposal  to  exempt  from  capture  and  confiscation 
belligerent  merchant  ships  and  their  cargoes  is  merely  an  equivocation  capable 
of  misleading  ill-informed  public  opinion. 

Much  stress  has  been  laid  upon  opinions  expressed  by  a  number  of  English 
writers  and  statesmen  in  support  of  the  proposal.  These  opinions  for  the  most 
part  date  back  to  a  rather  remote  period,  when  the  conditions  of  commerce  and 
of  naval  warfare  were  entirely  different  from  what  they  are  to-day.  It  would 
not  be  difficult  for  us  to  answer  these  quotations  with  others  from  the  same 
source,  but  it  will  suffice  to  bring  to  the  attention  of  the  Commission  a  careful 
examination  of  the  question  made  by  a  contemporary  trans-Atlantic  writer,  whose 
eminent  authority  in  this  matter  is  universally  recognized  and  who  has  declared 
himself  unequivocally  in  favor  of  the  right  now  in  force. 

As  to  the  so-called  humanitarian  aspect  of  the  question,  the  opinion  of  the 
delegation  of  Great  Britain  was  expressed  at  a  former  meeting.  It  therefore 
seems  to  us  useless  to  point  out  again  that  the  abolition  of  the  right  of  capture, 
even  accompanied  by  the  abolition  of  contraband  of  war,  as  well  as  of  commer- 
cial blockade,  would  in  no  way  diminish  the  inhumanity  of  war. 

We  seem  to  hear  a  voice  enjoining  us  to  keep — with  moderation  however — 
the  eighth  Commandment,  but  when  we  open  our  ears  to  hear  its  counsels  with 
regard  to  the  sixth  Commandment,  that  voice  is  silent. 

Allusion  has  been  made  to  paragraphs  2  and  3  of  the  Declaration  of  Paris 
and  there  has  been  an  attempt  to  prove  that  that  Declaration,  in  granting  im- 
munity to  enemy  goods  under  a  neutral  flag,  as  well  as  to  neutral  goods  under 
an  enemy  flag — with  the  exception  of  contraband  of  war  in  each  case — aimed 
to  render  war  less  disastrous  to  maritime  commerce  in  general.  But  it  appears 
from  the  history  of  this  Declaration  that  its  real  object  was  to  reconcile  the 
French  rule  of  "  free  ships,  free  goods  "  with  the  English  rule  of  the  immunity 
of  neutral  goods  under  an  enemy  flag.  It  is  clear  that  the  effect  of  the  new  rule 
was  to  safeguard  the  interests  of  neutrals  by  protecting  their  goods  from  capture 
and  their  vessels  from  seizure,  and  that  the  intention  was  not  to  grant  protection 
to  belligerent  commerce.  We  therefore  regard  our  proposal  to  abolish  con- 
[833]  traband  of  war  in  the  full  meaning  of  the  term  as  the  only  step  forward 
in  our  day  to  develop  the  true  principle  of  the  Declaration  of  Paris.  Re- 
garding the  proposal  of  the  Belgian  delegation,1  amended  by  the  declaration  of 
the  Netherlands,2  we  do  not  feel  that  we  can  accept  it  either.  The  advantages 
to  the  owners  of  vessels  and  cargoes  seized  and  sequestered  would  be  very  dubious, 
while  at  the  same  time  very  onerous  duties  would  be  imposed  upon  belligerents. 
For  these  reasons  the  delegation  of  Great  Britain  will  vote  in  the  negative. 
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In  compliance  with  our  instructions,  based  upon  a  logic  and  reasoning  that 
are,  in  our  opinion,  irrefutable,  we  find  ourselves  compelled  to  vote  against  the 
proposal  of  the  delegation  of  the  United  States. 

His  Excellency  Mr.  Leon  Bourgeois  asks  permission  to  state  in  a  few  words 
the  reasons  for  the  vote  of  the  French  delegation.  As  Mr.  Louis  Renault  has 
explained,  it  is  not  a  question  now  of  voting  on  the  principle  of  the  inviolability 
of  property  at  sea,  but  on  the  conditions  under  which  that  inviolability 
is  to  be  admitted.  It  has  always  been  admitted  that  the  inviolability  of  private 
property  was  subject  to  certain  reservations.  The  French  delegation  will  there- 
fore not  vote  for  or  against  the  principle,  but  merely  on  these  reservations.  The 
French  proposal1  states  the  conditions  to  which  it  subjects  the  right  of  capture. 
It  cannot  therefore  cast  an  affirmative  vote  on  the  principle. 

His  Excellency  Mr.  Choate  asks  the  Commission  to  proceed  to  a  vote  with- 
out further  discussion. 

The  President,  after  reading  again  the  American  proposal,2  asks  that  he  be 
permitted  to  recall  in  this  connection  certain  facts  and  to  add  certain  personal 
observations.  In  order  to  express  his  thought,  the  President  makes  use  of  an 
expression  employed  in  the  French  navy,  he  desires  to  find  their  position,  so  that 
the  course  to  be  followed  may  be  clearly  seen.  The  American  proposal  has  called 
forth  many  others.  The  question  was  propounded  in  1899.  It  was  at  that  time 
studied  to  see  whether  it  deserved  discussion  (sous  benefice  d'inventaire).  Eight 
years  have  passed  since  then;  we  have  therefore  had  time  to  prepare  our- 
selves on  the  question,  which  now  seems  to  have  been  exhaustively  discussed.  It 
is  indisputable — witness  the  intermediate  proposals  which  have  been  submitted — 
that  there  is  not  unanimity  as  to  the  application  of  the  principle  of  inviolability 
of  private  property  at  sea.  It  is  not  for  the  Commission  to  discuss  the  reasons 
which  the  different  Governments  have  for  their  stand,  but  it  is  no  less  true  that 
there  is  a  great  deal  of  hesitation,  many  scruples  and  fears  with  regard  to  the 
question.  The  States  evidently  fear  to  adopt  a  solution  whose  consequences  are 
unknown  to  them,  to  proceed  in  the  dark.  Many  writers  have  written  on  the 
principle  of  inviolability  of  property  at  sea;  they  are  far  from  agreeing  on  the 
question,  even  those  belonging  to  the  same  country.  The  President  recalls  that 
the  work  he  wrote  forty  years  ago  has  been  quoted.  He  was  at  that  time  a  con- 
vinced advocate  of  inviolability,  but  since  that  distant  time  he  has  become  more 
circumspect  on  this  delicate  question. 

The  historical  facts  in  support  of  the  American  proposal  suggest  certain 
observations.  The  treaty  which  Prussia  signed  with  the  United  States  in  1785 
sanctioned  the  principle  of  inviolability,  but  it  must  be  remembered  that  that 
treaty  was  signed  by  a  philosopher-king  and  a  prince  among  philosophers,  who 
for  the  rest  bad  few  illusions  concerning  the  practical  effect  of  the  agreement; 
for  they  both  knew  that  war  between  their  countries  was  very  unlikely.  Again, 
a  dispatch  has  been  quoted  which  was  sent  in  1824  to  Mr.  Mittleton,  Minister 
of  the  United  States  at  St.  Petersburg,  and  in  which  Count  Nesselrode  ex- 
pressed himself  as  being  in  sympathy  with  the  principle  of  the  inviolability  of 

private  property  at  sea. 
[834]  But  we  must  also  take  into  consideration  the  dispatch  of  about  the  same 
date,  in  which  Count  Nesselrode,  writing  to  Count  Pozzo  di  Borgo,  Am- 
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bassador  of  Russia  at  Paris,  excludes  the  possibility  of  a  firm  agreement  on  a 
question  teeming  with  consequences  that  could  not  easily  be  estimated  in  advance. 
In  1856  Prince  Gortchakoff  likewise  expressed  himself  as  strongly  in  sympathy 
with  the  abolition  of  the  right  of  capture,  but  he  too  perceived  the  difficulties 
to  which  it  would  give  rise. 

From  1785  to  the  present  day  the  principle  which  is  being  discussed  by  the 
Commission  has  only  once  been  applied,  namely,  during  the  war  between  Prussia, 
Italy,  and  Austria  of  1866.  Those  Powers  declared  to  the  world  that  there  would 
be  no  capturing  of  merchant  ships,  but  that  war  was  of  so  short  duration  that  it 
cannot  be  cited  as  a  precedent.  The  most  conclusive  argument  that  has  been 
advanced  is  the  difference  in  the  rules  governing  property  on  land  and  property 
on  the  sea  in  time  of  war,  but  this  argument  is  based  upon  a  misconception.  The 
Conference  of  1899  founded,  as  it  were,  a  mutual  insurance  company  against 
the  abuse  of  force  during  land  warfare.  Nevertheless  if  such  abuse  of  force  be 
compared  with  the  abuse  of  force  at  sea,  it  is  found  to  be  much  more  terrible. 
Whether  or  not  the  territory  is  occupied  by  the  enemy,  although  pillage  is  at  the 
present  time  prohibited,  the  military  necessities  which  are  recognized  in  Articles 
47,  48,  etc.,  of  the  1899  Convention  weigh  very  heavily  upon  the  peasant  as  well 
as  the  property  owner.  They  afflict  him  not  only  with  moral  but  also  with  material 
suffering,  which  Conventions  cannot  eliminate  at  a  time  when  force  is  stronger 
than  right  itself.  If  the  principle  of  inviolability  of  private  property  at  sea  is  not 
admitted,  there  are  many  ways  in  which  individuals  may  escape  the  consequences 
of  war.  For  example,  they  can  sell  their  vessels  and  rebuild  them  at  the  end  of 
hostilities.  They  will  be  in  a  much  more  favorable  situation  if  the  right  of 
capture  is  suppressed;  indeed,  it  will  be  a  privileged  situation,  since  their 
business  will  be  increased  and  will  be  carried  on  to  the  detriment  of 
enterprises  on  land  which  are  paralyzed  by  invasion.  It  is  for  the  Commission 
to  consider  from  every  aspect  the  action  it  is  about  to  take  in  conformity 
with  the  instructions  which  the  delegates  have  received  from  their  Govern- 
ments. 

The  President  concludes  his  address  as  follows:  Such,  gentlemen,  is  an 
impartial  statement  of  the  whole  question  upon  which  you  are  to  pass.  In  laying 
before  you  these  historical  facts  and  these  documentary  considerations,  it  has  not 
been  my  intention  to  influence  your  votes  or  to  declare  myself  as  opposed  to  tak- 
ing into  consideration  the  proposal  of  the  delegation  of  the  United  States  of 
America.1  I  do  not  wish  to  take  a  stand  either  for  or  against  the  American  pro- 
posal. My  duty  as  President  of  this  Commission  is  to  make  clear  the  ground  on 
which  we  stand  and  to  help  with  my  feeble  strength  in  getting  our  bearings  on 
all  the  principal  facts  and  arguments  that  have  been  presented  to  you  on  this 
very  interesting  and  complicated  matter. 

His  Excellency  Mr.  Choate  again  insists  that  the  committee  proceed  to  a 
vote. 

The  discussion  being  closed,  a  vote  is  taken,  in  which  thirty-three  delegations 
participate : 

Voting  for,  21 :  Germany  (with  the  reservations  made  at  the  preceding  meet- 
ing), United  States  of  America,  Austria-Hungary,  Belgium,  Brazil,  Bulgaria, 
China,  Cuba,  Denmark,  Ecuador,  Greece,  Haiti,  Italy,  Norway,  Netherlands, 
Persia,  Roumania,  Siam,  Sweden,  Switzerland,  Turkey. 

1  Annex  10. 


SIXTH  MEETING,  JULY  17,  1907  825 

[835]  Voting  against,  11 :  Colombia,  Spain,  France,  Great  Britain,  Japan,  Mexico, 
Montenegro,  Panama,  Portugal,  Russia,  Salvador. 

Abstaining:  Chile. 

The  President  calls  attention  to  the  respective  populations  represented  by 
the  opinions  expressed.  In  this  respect,  and  taking  into  account  also  the  mari- 
time power  of  the  States  participating  in  the  vote,  it  is  hardly  possible  to  consider 
it  as  decisive. 

His  Excellency  Baron  von  Macchio  explains  as  follows  the  reasons  for 
Austria-Hungary's  vote,  as  well  as  the  point  of  view  of  the  Austro-Hungarian 
delegation  on  the  intermediate  proposals: 

The  delegation  of  Austria-Hungary  has  from  the  beginning  of  the  discus- 
sion defined  in  general  terms  its  point  of  view  on  the  right  of  capture. 

It  has  fully  taken  into  account  the  difficulties  which  this  question  involves 
and  which  have  been  brought  to  light  by  the  noteworthy  addresses  on  the  sub- 
ject delivered  in  the  course  of  the  last  few  meetings  of  this  Commission. 

It  believes  that  all  improvements  on  which  a  general  agreement  could  be 
reached  would  constitute  real  progress  as  regards  the  practice  now  in  vogue  and 
the  rather  vague  rules  which  govern  the  matter. 

That  is  why  this  delegation  subordinates  its  broader  point  of  view  to  the 
more  limited  proposals  which  nevertheless  seem  to  be  a  step  on  the  road  of 
progress,  and  that  is  why  it  has  given  its  full  support  to  the  project  submitted  to 
this  Commission  by  the  declaration  of  the  United  States  of  America,  which 
project '  has  just  been  voted  upon. 

Nevertheless  it  has  the  highest  consideration  for  the  intermediate  proposals 
made  by  the  delegations  of  Belgium,2  of  France3  and  of  the  Netherlands,4  as 
well  as  of  the  United  States  itself,  aiming  to  bring  together  the  divergent  points 
of  view  that  still  exist,  and  it  therefore  reserves  the  right  to  vote  later  on  in  favor 
of  such  a  proposal  as  can  readily  secure  the  votes  of  all  and  thereby  contribute  to 
a  wider  recognition  and  more  complete  development  in  generally  accepted  inter- 
national law  of  the  principle  of  inviolability  of  enemy  private  property  at  sea 
in  time  of  war. 

His  Excellency  Mr.  van  den  Heuvel  remarks  that  the  Belgian  delegation 
has  already  made  known  the  reasons  underlying  its  proposal.2  It  has  endeavored 
to  prepare  a  compromise  based  upon  principles  of  equity,  which  should  take  into 
account  the  various  demands  of  the  different  delegations.  It  does  not  measure 
respect  for  law  by  the  size  of  the  population ;  but  it  believes  that  where  well- 
intentioned  Governments  are  concerned,  which  have  long  held  differing  views  as 
to  the  measures  which  necessity  forces  and  permits  to  be  taken  under  such  cir- 
cumstances, we  must  discover  a  method  of  conciliation  in  mutual  concessions 
which  can  be  made  without  abandoning  essential  rights  and  without  disregarding 
the  rules  of  justice. 

The  Belgian  proposal  provides  for  what  the  most  irreconcilable  on  both 
sides  may  demand.  There  is  reason  to  hope  that  the  Commission  will  appreciate 
the  reasons  which  inspired  this  proposal  and  will  be  glad  to  support  it. 
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His  Excellency  Mr.  Choate  states  that  the  delegation  of  the  United  States 

will  not  take  part  in  the  discussion  on  the  intermediate  proposals,  since  it  has 

secured  a  favorable  vote  on  its  proposal,1  and  that  having  received  all  that 

[836]  it  desired,  it  could  not  now  accept  half.     It  is  not,  however,  opposed  to 

such  discussion  by  the  others. 

His  Excellency  Mr.  Hagerup  observes  with  regard  to  the  declaration  of 
the  United  States  that  it  is  not  a  question  of  a  final  vote  but  of  coming  to  an 
understanding  as  to  the  proposals  which  will  be  submitted  to  the  plenary  sessions. 
There  is,  moreover,  no  inconsistency  in  voting  first  on  the  principle  laid  down  by 
the  American  delegation  and  also  on  the  proposal  of  the  Belgian  delegation. 

His  Excellency  Mr.  Tcharykow  thinks  that  the  delegation  of  Russia,  while 
highly  appreciating  the  conciliatory  intentions  of  Belgium,  cannot  escape  the 
conviction  that  this  project  contains  a  very  considerable  number  of  provisions 
and  rules  whose  immediate  adoption  and  application  would  present  difficulties 
which  it  cannot  disregard.  Therefore  it  is  because  of  this  circumstance  that  the 
delegation  of  Russia  finds  itself  compelled  to  vote  in  the  negative  on  the  proposal 
in  question. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  explains  the  reasons  which 
suggested  to  the  delegation  of  the  Netherlands  its  amendments  to  the  Belgian 
proposal.2 

Mr.  Heinrich  Lammasch  remarks  that  in  a  parliamentary  assembly  it  would 
be  inconsistent,  after  a  favorable  vote  on  the  principal  question,  to  vote  on  an 
intermediate  question.  This,  however,  is  not  such  a  case.  The  proposals  must, 
so  far  as  possible,  obtain  a  unanimous  vote;  therefore  there  is  no  inconsistency. 
It  would  not  be  inconsistent,  in  his  opinion,  even  if  the  United  States  supported  a 
subsidiary  proposal,  after  having  received  a  favorable  vote  on  its  own  proposal. 

His  Excellency  Count  Tornielli  says  that  Italy  defined  in  a  preceding  meet- 
ing its  position  on  this  question  and  it  has  not  changed  its  attitude.  But  the 
Italian  delegation  desires  to  state  that  it  adheres  to  the  considerations  which  have 
been  set  forth  by  the  delegation  of  Austria-Hungary  and  that  it  will  take 
part  in  the  vote  on  the  intermediate  proposals  that  have  been  presented. 

His  Excellency  Mr.  Ruy  Barbosa,  who  voted  for  the  American  proposal, 
will  nevertheless  vote  for  intermediate  proposals  which,  like  that  submitted  by 
the  Brazilian  delegation,3  would  mark  an  advance  on  the  road  toward  inviolability. 

His  Excellency  Mr.  van  den  Heuvel  thanks  the  delegation  of  the  Nether- 
lands for  having  collaborated  in  the  Belgian  proposal  by  means  of  its  amend- 
ment. He  then  appeals  to  the  good-will  of  the  United  States.  If  it  were  admitted 
that  when  a  vote  on  an  intermediate  proposal  was  taken  after  a  vote  on  the  prin- 
cipal proposal,  it  would  be  inconsistent  to  support  the  intermediate  proposal, 
it  would  be  impossible  to  arrive  at  a  conciliatory  measure.  The  Brazilian  pro- 
posal and  the  Belgian  proposal  lay  down  rules  which  are  more  favorable  to  private 
property  than  those  now  in  force.  They  mark  a  step  forward  toward  the  in- 
violability of  the  rights  of  individuals.  They  reflect  an  intention  of  equity  and 
justice,  which  the  United  States  cannot  disregard. 

His  Excellency  Mr.  Leon  Bourgeois  expresses  the  same  opinion  as  his 
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colleagues.  He  observes  that  the  proposals  follow  a  descending  scale,  that 
is  to  say  they  approach  inviolability  more  or  less.  He  thinks  that  if  the 
Commission  wishes  to  reach  an  agreement,  it  should  examine  the  proposals  in 
descending  order  and  vote  first  upon  those  proposals  which  most  nearly  ap- 
proach the  principle  of  immunity.  He  asks  especially  that  they  vote  on 
[837]  a  specific  text ;  for  instance,  that  they  vote  on  taking  up  the  discussion  of 
the  Belgian  proposal.  An  affirmative  vote  will  mean  that  they  will  take 
up  its  discussion ;  it  cannot  bind  them  on  the  text  as  a  whole.  That  text  may 
be  changed  or  even  finally  rejected. 

His  Excellency  Sir  Ernest  Satow  objects  to  considering  the  Belgian  pro- 
posal.1 He  objects  to  its  principle  and  does  not  believe  that  a  modification  of  its 
articles  can  bring  the  British  delegation  to  change  its  opinion  on  the  principle. 

Their  Excellencies  Messrs.  Ruy  Barbosa  and  A.  Beernaert  believe  that, 
in  order  to  comply  with  his  Excellency  Mr.  Leon  Bourgeois'  vceu,2  the  Com- 
mission should  vote  first  on  the  Brazilian  proposal.3 

His  Excellency  Mr.  Choate  says  that  the  delegation  of  the  United  States 
will  not  take  part  in  the  discussion  on  the  Belgian  proposal,  since  it  will  not 
secure  a  unanimous  vote.  He  prefers  to  rest  on  the  votes  of  twenty-one  States 
for  the  American  proposal. 

The  President  proposes  that  a  committee  of  examination  be  appointed  to 
elaborate  a  project  which  may  perhaps  meet  the  approval  of  all  the  Govern- 
ments, only  he  doubts  that  such  a  result  can  be  attained. 

His  Excellency  Mr.  Choate  believes  that  his  proposal  can  secure  a  unan- 
imous vote  at  a  plenary  session. 

His  Excellency  Mr.  Leon  Bourgeois  insists  upon  a  vote  on  a  specific  text. 
There  is  no  other  way  of  proceeding  if  the  Commission  wishes  to  reach  results. 
With  a  specific  text  there  can  be  discussions  on  amendments  and  modifications, 
and  the  Commission  will  thus  by  mutual  consent  arrive  at  an  improvement  of  the 
present  situation. 

His  Excellency  Mr.  Choate  cannot  see  the  use  of  a  discussion  on  the  above- 
mentioned  proposals,  if  two  of  the  great  Powers  declare  that  thev  do  not  accept 
them.  He  does  not  despair  of  converting  Great  Britain  and  Russia  to  the  prin- 
ciple of  inviolability. 

His  Excellency  Mr.  Nelidow  thinks  that  under  these  circumstances  discus- 
sion of  the  Belgian  proposal  would  be  fruitless. 

The  President  asks  the  Commission  to  postpone  to  its  next  meeting,  which 
will  take  place  on  Friday,  the  vote  on  the  Brazilian  proposal 3  and  on  the  Belgian 
proposal '  with  the  amendments  of  the  Netherlands.4 

The  meeting  adjourns  at  2:  15  o'clock. 
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SEVENTH  MEETING 

JULY  19,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  2: 15  o'clock. 

At  the  request  of  the  President  the  minutes  of  the  fifth  meeting  are  adopted. 
The  Commission  decides  to  postpone  to  the  next  meeting  any  observations  which 
the  delegates  may  have  to  make  on  the  minutes  of  the  last  meeting. 

The  President  recalls  that  according  to  the  program  determined  upon  at  the 
last  meeting  the  question  to  be  discussed  is  the  inviolability  of  private  property 
at  sea. 

The  Commission  is  to  vote  on  proposals  made  by  the  delegation  of  Brazil,1 
by  the  Belgian  delegation  2  with  amendments  proposed  by  the  delegation  of  the 
Netherlands,3  and,  finally,  on  the  vceux  proposed  by  the  French  delegation.4  Gen- 
eral discussion  is  closed  and  a  vote  is  to  be  taken.  The  Commission  will  decide, 
in  the  first  place,  whether  it  will  take  the  Brazilian  proposal  under  consideration ; 
after  this  vote  it  will  decide  whether  it  can  pass  to  a  discussion  of  its  articles  and 
whether  it  should  vote  on  the  other  proposals. 

The  President  reads  the  Brazilian  proposal.1 

The  Commission  proceeds  to  vote ;  25  delegations  take  part  therein. 

Voting  for,  13 :  Germany,  Austria-Hungary,  Belgium,  Brazil,  Greece,  Italy, 
Norway,  Paraguay,  Netherlands,  Portugal,  Siam,  Sweden,  Switzerland. 

Voting  against,  12 :  United  States  of  America,  Bulgaria,  Cuba,  France,  Great 
Pritain,  Japan,  Mexico,  Montenegro,  Persia,  Roumania,  Russia,  Turkey. 

His  Excellency  Mr.  Ruy  Barbosa  makes  the  following  declaration: 

Although  the  Conference  has  decided  to  take  under  consideration  the  pro- 
posal which  I  presented,  in  view  of  the  vote  that  has  been  cast  and  the  attitude 
of  the  Powers  who  have  declared  themselves  opposed  to  any  intermediate  solu- 
tion, there  would  be  no  advantage  in  a  debate  on  the  Brazilian  proposal, 
[839]  which  is  of  the  broadest  scope.  Not  desiring,  therefore,  to  force  a  useless 
discussion,  I  ask  permission  to  withdraw  the  Brazilian  proposal,  only  re- 
gretting that  this  Conference  will  end  without  deciding  one  of  the  most  important 
questions  on  our  program. 

His  Excellency  Mr.  van  den  Heuvel  takes  the  floor  and  says: 

Before  passing  to  a  vote,  I  desire  to  repeat  for  the  last  time  that  the  Belgian 
proposal  is  inspired  only  by  the  spirit  of  justice  and  humanity.  It  was  formulated 
in  the  hope  of  conciliation,  but  its  authors  have  not  deceived  themselves  with 
regard  to  the  objections  that  it  may  encounter. 
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It  may  assuredly  be  pointed  out  that  its  realization  involves  the  inconvenience 
of  a  lengthy  convoying  of  prizes  for  States  which  do  not  possess  ports  scat- 
tered over  every  quarter  of  the  world.  But  such  a  consideration  would  not  seem 
to  be  more  decisive  as  regards  this  possibility  than  it  has  been  in  other  matters 
in  which  it  has  frequently  been  urged. 

It  is  not  decisive  in  the  eyes  of  those  who  believe  that  the  destruction  of 
neutral  prizes  can  no  longer  be  permitted  and  who  propose  that  captor  States 
be  compelled  to  detain  and  guard  them. 

Nor  is  it  decisive  in  the  eyes  of  those  who  believe  that  the  right  of  provision- 
ing fleets  and  the  right  of  shelter  in  neutral  ports  should  be  reduced  by  absolutely 
uniform  rules  and  without  the  slightest  distinction  as  to  the  number  and  location 
of  the  ports  and  coaling  stations  which  the  States  may  possess. 

Again,  it  may  undoubtedly  be  remarked  that  the  Belgian  proposal  would 
entail  deductions  and  settlements  at  the  end  of  the  war.  But  the  fear  of  unsur- 
mountable  embarrassment  would  be  manifestly  excessive.  If  it  had  been  thought 
right  to  stop  before  similar  difficulties  in  the  matter  of  land  warfare,  the  sys- 
tem of  indemnities  and  receipts  would  not  have  been  favored;  that  is  to  say, 
the  financial  settlement  which  respect  for  private  property  requires  at  the  end 
of  hostilities. 

The  two  principal  objects  which  the  Belgian  proposal  strives  to  accomplish 
appear  to  be  the  wish  of  modern  public  opinion,  which  resolutely  desires  to 
diminish  the  useless  severities  of  war.  It  is  necessary  to  eliminate  in  naval  war- 
fare confiscations,  which  so  clearly  despoil  individuals.  It  is  also  necessary  to 
leave  at  liberty  the  crews  of  merchant  ships  who  have  never  had  a  thought  of 
hostility  and  who  toil  and  struggle  only  to  support  their  homes. 

The  President  observes  that  the  Commission's  vote  is  to  be  on  the  Belgian 
proposal 1  with  the  amendments  of  the  delegation  of  the  Netherlands.2 

The  Commission  proceeds  to  vote ;  twenty-eight  delegations  take  part  therein. 

Voting  for,  23 :  Germany,  United  States  of  America,  Austria-Hungary,  Bel- 
gium, Brazil,  Bulgaria,  Cuba,  Denmark,  France,  Greece,  Italy,  Mexico,  Norway, 
Paraguay,  Netherlands,  Peru,  Persia,  Portugal,  Roumania,  Siam,  Sweden,  Swit- 
zerland, Turkey. 

Voting  against,  3 :  Great  Britain,  Japan,  and  Russia. 

Abstaining,  2:  Montenegro,  Serbia. 

It  is  decided  to  consider  the  proposal. 
[840]  The  President  asks  whether  under  these  conditions  the  Belgian  delega- 
tion maintains  its  proposal. 

His  Excellency  Mr.  A.  Beernaert  states  that  in  view  of  the  result  of  the 
vote  his  reply  must  be  in  the  affirmative. 

The  President  asks  Mr.  Fromageot  to  read  the  first  article  of  the  Belgian 
proposal : ' 

Article  1 

Enemy  merchant  ships,  as  well  as  enemy  goods  under  the  enemy  flag,  may 
not  be  seized  and  detained  by  a  belligerent  except  on  condition  that  they 
be  returned  at  the  end  of  the  war. 
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His  Excellency  Mr.  van  den  Heuvel  points  out  with  regard  to  this  subject 
that  Article  1  of  the  proposal  formulates  the  general  principle,  that  is  to  say, 
it  recognizes  the  right  to  seize,  the  right  to  detain  until  the  conclusion  of  hos- 
tilities, but,  on  the  other  hand,  it  imposes  the  obligation  to  return. 

The  Netherland  proposal '  makes  two  changes  in  the  Belgian  text :  ( 1 )  it 
makes  a  distinction  between  the  cargo  and  the  vessel :  it  retains  the  principle 
contained  in  Article  1  with  respect  to  the  vessel,  but  it  transfers  to  a  subsequent 
article  the  determination  of  the  rights  of  the  captor  with  respect  to  the  cargo. 
The  Belgian  delegation  makes  no  objection  to  the  adoption  of  the  distinction 
proposed  in  the  Netherland  amendment.  It  will  declare  itself  later  on  the  right 
to  sell  the  cargo.  (2)  The  Netherland  amendment  modifies  in  another  respect 
the  text  of  Article  1.  It  confines  itself  to  stating  that  belligerents  have  the 
right  to  seize  and  detain  the  vessel  until  the  conclusion  of  hostilities ;  it  does 
not  mention  expressly  the  obligation  of  restoring  it. 

But  it  would  seem  that  the  obligation  of  restoring  it  is  implied  in  the  words 
"  detained  by  him  until  the  end  of  the  war."  His  Excellency  Mr.  van  den 
Heuvel  asks,  however,  in  order  that  there  may  be  no  possible  doubt,  whether 
such  is  the  interpretation  that  should  be  given  to  the  amendment  of  the  Nether- 
land delegation. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  states  that  such  is  likewise 
the  interpretation  given  the  amendment  in  question  by  the  delegation  of  the 
Netherlands. 

His  Excellency  Mr.  Leon  Bourgeois  asks  for  an  explanation  of  the  mean- 
ing of  the  word  "detained"  (" retenus")  used  in  Article  1. 

In  reply  to  this  question,  his  Excellency  Mr.  van  den  Heuvel  states  that 
in  the  opinion  of  the  Belgian  delegation  the  same  rules  with  regard  to  the  deter- 
mination of  the  ports  to  which  prizes  may  be  taken  must  be  applied  to  enemy 
prizes  as  to  neutral  prizes. 

Lieutenant  Colonel  van  Oordt  adheres  as  follows  to  the  declaration  of  his 
Excellency  Mr.  van  den  Heuvel  : 

In  the  Belgian  proposal  the  right  of  capture  and  of  sequestration  is  formulated 
negatively.  Although  the  Netherland  delegation  fully  adheres  to  this  restric- 
tion, it  does  not  consider  it  as  absolutely  necessary  in  Article  1,  since  from 
Articles  9,  9a,  and  10  it  clearly  follows  in  a  way  that  admits  of  no  doubt 
that  the  vessels  stopped  and  detained  must  be  restored  at  the  end  of  the 
war. 

The  Belgian  proposal  is  entitled  as  follows :  Proposal  relative  to  the  Rights 

of   Belligerents  with  respect  to  Enemy  Private  Property  in   Naval   Warfare; 

that  is  to  say  that  when  this  proposal  is  converted  into  a  convention,  it 

[841]  will  be  forbidden  to  take  action  with  regard  to  private  property,  which  is 

manifestly  at  variance  with  the  stipulations  of  Articles  9,  9a  and  10. 

It  follows  that  the  restriction  in  Article  1  of  the  Belgian  proposal  does 
not  appear  to  be  strictly  necessary,  as  it  is  already  contained  in  an  absolute  and 
more  complete  manner  in  the  above-mentioned  articles. 

But  there  is  still  another  observation  that  might  be  made  as  to  the  wording 
of  the  amendment.  An  agreement  upon  the  question  of  inviolability  of  private 
property  at  sea  could  perhaps  be  secured,  if  there  were  inserted  in  the  convention 
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a  stipulation  giving  the  belligerent  captor  the  right  to  collect  a  certain  tax  from 
the  owners  of  seized  vessels  and  of  enemy  cargoes. 

The  Netherland  delegation  has  frequently  expressed  its  adhesion  to  the 
proposal  of.  the  United  States  of  America.1  But  in  order  to  advance  as  far  as 
possible  in  the  direction  of  inviolability  of  private  property  at  sea,  it  would  adhere 
to  any  proposal  of  this  character.  Perhaps  a  tax  collected  on  enemy  vessels  and 
their  enemy  cargoes  might  form  a  compromise. 

The  wording  of  the  amendment  does  not  exclude,  while  the  somewhat  abso- 
lute wording  of  Article  1  unamended  might  be  considered  as  excluding  once 
for  all,  any  tax  to  be  collected  from  the  owners  at  the  time  of  restitution.  In 
a  werd,  the  amendment  makes  no  change  in  substance,  since  this  substance  is 
contained  in  Articles  9,  9a  and  10,  but  it  will  perhaps  be  more  acceptable  to  those 
who  wish  to  participate  in  the  establishment  of  the  principle  of  inviolability  with- 
out excluding  the  right  to  collect  a  tax  from  the  owners. 

Mr.  Louis  Renault  makes  certain  inquiries  as  to  the  scope  of  Article  1. 
Taking  note  of  the  declaration  made  by  his  Excellency  Mr.  van  den  Heuvel,  he 
remarks  that  in  such  a  case  it  will  be  required  to  apply  to  enemy  prizes  the  re- 
strictions now  in  force  in  the  matter  of  the  stay  of  neutral  prizes  in  foreign 
ports.  But  this  situation  is  not  favorable  to  Powers  who  have  no  ports  in  dif- 
ferent quarters  of  the  world  and,  so  far  as  the  latter  are  concerned,  would  be 
equivalent  to  an  implied  recognition  in  a  disguised  form  of  the  inviolability  of 
private  property  at  sea,  since  the  destruction  of  prizes  would  be  prohibited. 

His  Excellency  Mr.  van  den  Heuvel  does  not  quite  understand  the  objec- 
tions which  Mr.  Louis  Renault  has  just  made.  The  Belgian  proposal  does 
not  constitute,  either  in  form  or  substance,  a  disguising  of  the  principle  of  in- 
violability of  private  property  at  sea.  It  gives  such  property  less  protection 
than  the  American  proposal,  but  greater  protection  than  the  system  now  in 
force,  which  allows  the  seizure  and  confiscation  of  enemy  vessels. 

He  recognizes  the  fact  that  certain  States  will  have  greater  facilities  than 
others — those  having  ports  scattered  over  the  whole  earth  where  they  can  take 
their  prizes. 

But  he  makes  two  answers  to  this  practical  objection.  The  first  is  that 
the  rules  of  the  law  of  war  have  a  differential  influence  on  the  various  States 
according  to  their  power,  their  wealth,  their  geographical  situation.  The  second 
answer  is  that  the  Belgian  proposal  confines  itself  to  extending  to  enemy  prizes 
the  rules  observed  with  regard  to  neutral  prizes:  both  may  be  brought  to  the 
same  ports. 

If  Mr.  Renault  thinks  that  it  would  be  advisable  to  modify  the  system 
now  followed  with  respect  to  neutral  prizes  before  extending  it  to  enemy  prizes, 

will  he  kindly  submit  an  amendment? 
[842]  Belgium  will  examine  it  with  the  most  ardent  desire  to  bring  about  any 
simplifications  and  facilities  that  may  be  proposed  from  the  belligerent 
point  of  view,  provided  they  do  not  jeopardize  the   interests   and   rights  of 
neutrals. 

His  Excellency  Mr.  Nelidow  desires  to  explain  the  reasons  for  the  negative 
vote  which  the  Russian  delegation  intends  to  cast  on  the  article  under  discussion. 
From  the  beginning  of  the  debates  the  delegation  of  Russia,  while  recognizing 
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the  liberal  character  of  the  American  proposal,  has  not  considered  itself  able 
to  adopt  it,  for,  in  its  opinion,  it  has  not  been  sufficiently  demonstrated  to  what 
extent  this  proposal  is  suspectible  of  practical  application.  Again,  the  argument 
which  places  private  property  at  sea  on  the  same  footing  as  on  land  seems  to  it 
inexact. 

It  has  long  been  admitted  that  in  war  on  land  property  which  was  not 
of  use  to  belligerents  was  inviolable.  It  is,  however,  none  the  less  true  that 
invasion  is  itself  a  violation  of  private  property  and  that  there  would  be  a  cer- 
tain amount  of  injustice  in  applying  to  maritime  commerce  a  privileged  system 
which  property  on  land  could  not  enjoy.  It  is,  moreover,  indisputable  that  in 
warfare  on  land  the  lower  classes  suffer  more  than  all  others,  while  at  sea 
war  reaches  above  all  big  corporations,  and  individuals  are  affected  only  in- 
directly. Such  are  the  arguments  that  have  decided  the  Russian  delegation 
to  vote  against  the  inviolability  of  private  property  at  sea  and  against  Article  1 
of  the  Belgian  proposal.1 

At  the  request  of  the  President  seconded  by  his  Excellency  Sir  Ernest 
Satow,  the  Commission  proceeds  to  vote  on  Article  1  of  the  Belgian  proposal. 
Thirty  delegations  take  part  therein: 

Voting  for,  14:  Austria-Hungary,  Belgium,  Brazil,  Bulgaria,  Denmark, 
Greece,  Italy,  Norway,  Paraguay,  Netherlands,  Persia,  Roumania,  Siam,  Sweden. 

Voting  against,  9:  United  States  of  America,  Cuba,  Spain,  Great  Britain, 
Japan,  Montenegro,  Nicaragua,  Portugal,  Russia. 

Abstaining,  7:  Germany,  France,  Mexico,  Peru,  Serbia,  Switzerland,  Turkey. 

His  Excellency  Mr.  A.  Beernaert  notes  with  regret  that  the  Belgian  pro- 
posal has  not  been  so  favorably  received  as  he  had  hoped  and  to  avoid  a  useless 
waste  of  time  for  the  Commission,  he  deems  it  advisable  to  withdraw  it. 

In  acknowledgment  of  his  remarks,  the  President  states  that  he  is  sure  that 
he  is  interpreting  the  feelings  of  the  Commission  in  thanking  the  first  delegate 
of  Belgium  for  having  so  kindly  cleared  by  means  of  his  proposal  the  ground 
upon  which  the  discussion  bears.  He  then  asks  whether  the  Commission  has 
any  objections  to  make  to  the  voeux2  which  the  French  delegation  proposes  that 
it  accept. 

His  Excellency  Mr.  van  den  Heuvel  regrets  to  state  that  the  Belgian  dele- 
gation cannot  support  the  compromise  proposal  presented  by  the  French  delega- 
tion. 

This  proposal  sanctions  the  right  of  confiscation  of  all  enemy  property,  in 
naval  warfare,  to  the  benefit  of  belligerents.     It  confines  itself  to  expressing  a 

vceu  favoring  regulation  by  the  domestic  legislation  of  each  nation. 
[843]  The  Belgian  delegation  cannot  adhere  to  a  van  which  might  be  regarded 
as  proclaiming  the  necessity  in  modern  warfare  of  so  exorbitant  a  right 
as  general  confiscation,  and  which  would  appear  to  be  postponing  indefinitely 
the  hope  of  its  abolition. 

Mr.  Louis  Renault  replies  that  the  right  of  capture  not  having  been  abol- 
ished, there  could  be  no  inconsistency  in  the  Belgian  delegation's  endeavor  to 
humanize  it.  The  result  of  the  vote  has  proved  that  Belgium's  intermediate 
position  had  no  chance  of  succeeding.  There  is  no  reason,  therefore,  why  the 
Commission  should  not  support  a  van  tending  to  improve  the  existing  right.    It 
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cannot  be  a  matter  of  indifference  that  the  right  of  capture  be  exercised  like  all 
war  operations  without  seeking  personal  profit,  which  would  make  it  odious. 
Also  by  seeking  a  means  of  indemnifying  individuals  for  their  losses  by  having 
these  losses  borne  by  the  nation  as  a  whole,  we  would  subject  the  right  of  capture 
to  more  humane  conditions.  Mr.  Louis  Renault  reads  the  concluding  sentences 
of  the  French  delegation's  declaration.  He  thinks  that  the  arguments  therein  set 
forth  in  support  of  the  vceux  which  it  contains  make  it  difficult  to  refuse  to 
accept  these  vceux.  The  French  Government  has  endeavored  to  diminish  abuses. 
While  waiting  until  it  can  go  further  in  the  matter  of  the  abolition  of  the  right 
of  capture,  it  has  wished  to  eliminate  from  it  all  that  it  contains  of  a  demoralizing 
character. 

His  Excellency  Mr.  A.  Beernaert  is  not  insensible  of  the  considerations 
that  Mr.  Louis  Renault  has  set  forth,  but  he  thinks  that  the  Conference  cannot, 
without  exceeding  its  scope,  adopt  provisions  aiming  to  modify  the  domestic 
legislation  of  States. 

His  Excellency  Mr.  Ruy  Barbosa  expresses  the  same  opinion,  adding  that 
personally  he  would  adopt  the  vceux  proposed  by  the  French  delegation.1 

His  Excellency  Sir  Ernest  Satow  says  that  an  English  Royal  Commission 
is  now  studying  the  question  of  compensation  for  captured  national  ships.  Under 
these  conditions  it  is  not  possible  for  the  delegation  of  Great  Britain  to  adopt  a 
vceu  which  would  prejudice  the  outcome  of  this  study.  So  far  as  concerns 
the  vceu  looking  to  the  suppression  of  prize  shares,  his  Excellency  Sir  Ernest 
Satow,  while  greatly  in  sympathy  with  the  principle,  is  obliged  to  state  that  no 
instruction  from  his  Government  authorizes  the  British  delegation  to  adopt  it. 
If  such  an  instruction  is  later  received,  he  will  be  glad  so  to  inform  the  Con- 
ference. 

His  Excellency  Mr.  Nelidow  states  that  the  Russian  delegation  is  in  the 
same  situation  as  that  of  Great  Britain.  It  is  in  sympathy  with  the  vceu  of  his 
Excellency  Mr.  Leon  Bourgeois,  but  the  realization  of  this  reform  is  in  the 
jurisdiction  of  the  Russian  Government ;  the  delegation  has  nothing  to  do  with  it. 

His  Excellency  Mr.  Keiroku  Tsudzuki  informs  the  Commission  that  Japan 
has  never  known  the  system  of  prize  shares.  Moreover,  in  the  absence  of  in- 
structions, he  can  only  abstain  from  voting  on  the  vceu  of  the  French  delegation 
concerning  the  principle  of  an  indemnity. 

His  Excellency  Count  Tornielli  thinks  that,  after  this  discussion,  the  vote 
should  be  postponed  for  two  weeks.  The  Commission  would  then  be  in  a  position 
to  find  out  the  number  of  supporters  of  the  reform  proposed  by  the  French 
delegation. 

On  the  motion  of  the  President  and  the  opinion  of  his  Excellency  Mr. 
Leon  Bourgeois  in  conformity  therewith,  the  Commission  decides  to  postpone 
for  two  weeks,  without  further  discussion,  the  vote  on  the  French  pro- 
[844]  posal.  The  President  regrets  that  the  Commission  has  not  reached  a 
unanimous  opinion  on  this  important  question.  It  has  not,  however,  wasted 
its  time,  since  it  has  heard  some  very  interesting  debates  and  has  gratefully  made 
official  record  of  the  declaration  of  his  Excellency  the  first  delegate  of  Spain, 
who,  in  the  name  of  his  Government,  has  adhered  to  the  Declaration  of  Paris  of 
1856.     (Applause.) 

The  President  regrets  that  the  Commission  has  not  been  able  to  reach  an 
'  Annex  16. 


834  FOURTH  COMMISSION 

agreement  on  the  question  of  inviolability  of  private  property  at  sea;  but  he 
believes  that  the  divergences  of  opinion  which  have  manifested  themselves  are  the 
result  of  lack  of  experience  and  practice.  The  Commission  is  nevertheless  in 
agreement  upon  one  point :  the  amelioration  and  humanization  of  the  right  now 
in  force.  That  is  why  the  President  is  submitting  a  vccu  whose  adoption  does 
not  require  special  instructions,  but  which  will  express  on  the  part  of  the  States 
unanimity  and  union,  which  make  for  strength.  From  Epaminondas  to  Gus- 
tavus  Adolphus,  who  drew  his  inspiration  from  the  Gospel  and  who  always 
kept  on  his  desk  the  classical  treatise  of  Hugo  Grotius,  De  Jure  Belli  et  Pads, 
those  in  command  of  armies  have  always  been  advocates  of  discipline  in  armies 
and  have  practiced  the  duties  of  humanity.  In  the  matter  before  us  at  present — 
that  is  to  say,  the  inviolability  of  private  property  at  sea — precedents,  which 
we  lack,  play  a  decisive  part.  If  peace  should  unfortunately  be  broken,  it  would 
perhaps  be  desirable  for  the  States  to  try  the  experiment  of  agreeing  among 
themselves  to  renounce  the  right  of  capture.  It  is  very  natural  to  announce  this 
desire  in  the  first  place  with  regard  to  the  Powers  who  support  the  proposed  new 
principle.  At  present  we  know  of  only  two  historical  facts  which  constitute  valu- 
able precedents  in  this  matter.  At  the  time  of  the  war  of  1866  Prussia,  Austria, 
and  Italy  renounced  with  one  accord  the  exercise  of  the  right  of  capture.  The 
Austro-Hungarian  Government  issued  on  May  13,  1866,  an  ordinance  reading  as 
follows : 

Article  1.  Merchant  ships  and  their  cargoes  may  not,  merely  because 
they  belong  to  a  country  with  which  Austria  is  at  war,  be  captured  at  sea  by 
Austrian  war-ships  or  declared  lawful  prize  by  Austrian  prize  courts,  if 
the  enemy  Power  observes  reciprocity  toward  Austrian  merchant  ships.  The 
observance  of  reciprocity  is  admitted,  until  there  is  proof  to  the  contrary, 
when  just  as  favorable  treatment  on  the  part  of  the  enemy  Power  is  guaran- 
teed by  the  known  principles  of  its  legislation  or  by  declarations  emanating 
from  that  Power  at  the  beginning  of  hostilities. 

Article  2.  Article  1  is  not  applicable  to  vessels  carrying  contraband 
of  war  or  vessels  which  violate  a  blockade  that  is  legally  binding. 

On  its  side  the  Prussian  Government  issued  on  May  19,  1866,  the  following 
ordinance : 

On  the  proposal  of  the  Minister  of  State,  I  decree  that  in  case  of  war 
merchant  ships  belonging  to  the  subjects  of  the  enemy  State  shall  not  be 
captured  by  my  war-ships  provided  the  enemy  observes  reciprocity  in  this 
respect.  This  provision  shall  not  be  applicable  to  vessels  which  would  be 
liable  to  capture,  even  if  they  were  neutral. 

The  Austrian  Government  having  by  imperial  ordinance  of  May  13  last 
declared  that  it  would  conform  to  the  principle  of  reciprocity  as  set  forth 
in  Article  211  of  the  Code  of  the  Merchant  Marine  of  the  Kingdom  of  Italy, 
the  abolition  of  the  right  to  capture  and  take  as  prizes  merchant  ships  on  the 
part  of  the  war-ships  of  the  State,  which  abolition  is  proclaimed  by  the  afore- 
said Article  211  of  the  Code,  is  put  into  full  force  during  the  present  war 
[845]  between  Italy  and  Austria,  except  as  regards  vessels  carrying  contraband 
of  war  or  vessels  that  attempt  to  violate  a  blockade.     All  in  conformity 
with  the  aforesaid  Code. 

Finally,  this  example  was  followed  by  the  Italian  Government,  which,  con- 
forming itself  to  its  domestic  legislation,  issued  the  ordinance  of  July  20,  1866. 
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In  this  war,  which  was  of  short  duration,  there  were  no  captures  of  enemy  mer- 
chant ships,  and  it  is  a  fact  which  the  Commission  must  bear  in  mind,  because 
it  is  an  interesting  precedent  of  an  agreement  made  on  the  eve  of  a  war  with 
the  view  of  relieving  enemy  vessels  of  the  risks  of  war. 

Another  fact  which  is  not  known  deserves  the  attention  of  the  Commission. 
In  1853,  at  the  time  of  the  Crimean  war,  the  Russian  Government  had  elaborated 
detailed  regulations  concerning  prizes  and  letters  of  marque,  but  the  French  and 
English  Governments  proposed  to  Russia  that  she  should  not  issue  letters  of 
marque.     She  consented,  and  they  agreed  not  to  practice  privateering. 

These  historical  facts  have  indisputably  a  great  historical  and  practical 
importance.  They  prove  that  in  future  States  which  are  on  the  eve  of  war  can, 
if  one  of  them  takes  the  initiative,  come  to  an  agreement  to  abolish  the  right  of 
capture  for  the  duration  of  the  war  that  has  begun.  If  the  belligerent  States  in 
future  wars  agree  to  abolish  the  right  of  capture,  with  the  restrictions  required  by 
military  necessities,  precedents  will  be  created,  and  the  Powers  will  be  in  a  posi- 
tion to  note  the  results  of  freedom  of  enemy  commerce.  In  a  word,  we  must 
create  precedents  and  make  it  possible  for  States  to  see  clearly  in  this  important 
matter. 

Such  are  the  reasons  inspiring  the  vceu  whose  text  is  as  follows : 

The  Fourth  Commission  is  unanimous  in  recognizing  the  liberal  senti- 
ments which  have  inspired  the  proposal  made  by  the  delegation  of  the  United 
States  of  America,1  namely,  to  declare  the  inviolability  of  private  property 
in  time  of  naval  warfare,  and  it  thanks  that  delegation  most  sincerely. 

Nevertheless,  in  view  of  the  great  divergence  of  opinions  on  this  matter 
and  in  view  of  the  absolute  uncertainty  that  exists  with  regard  to  the  effect 
of  putting  this  new  principle  into  practice,  and  considering  that  a  new  inter- 
national law  could  be  proclaimed  by  the  Conference  of  Nations  only  on  the 
basis  of  actual  experience,  the  Fourth  Commis.sion  expresses  the  following 
vceu: 

That  the  Powers  represented  at  the  Second  Peace  Conference,  in  the 
event  of  war  in  future,  will,  immediately  after  the  outbreak  of  hostilities,  de- 
clare of  their  own  accord  whether  they  have  decided  and  under  what  condi- 
tions to  renounce  the  right  of  capturing  merchant  ships  during  the  war  that 
has  begun. 

The  President  believes  that  the  vceu  which  he  proposes  for  adoption  will 
safeguard  the  freedom  and  independence  of  the  States.  If  it  can  be  realized,  a 
wider  horizon  will  be  opened  toward  the  noble  and  sublime  goal  toward  which  the 
Commission  is  striving. 

His  Excellency  Mr.  van  den  Heuvel,  in  the  name  of  the  Belgian  delegation, 
joins  in  the  generous  idea  which  has  dictated  the  President's  vceu,  but  he  cannot 
at  the  present  moment  declare  himself  with  regard  to  the  adoption  of  its  preamble 
and  he  asks  the  Commission  to  postpone  its  vote  for  two  weeks,  when  the 
French  delegation's  vceu  is  to  be  voted  on. 

He  is  also  of  the  opinion  that  some  trace  of  the  generous  sentiments  with 

which  the  Commission  was  inspired  should  remain  in  existence,  but  he  hopes  to 

see  this  trace  inscribed  in  a  code  of  international  law.    Great  Britain  has 

[846]  filed  a  proposal  aiming  to  modify  the  laws  of  war  with  regard  to  the  crews 

of  captured  enemy  ships.2     At  the  present  time  all  men  who  man  an 

1  See  annex  10. 
'  Annex  45. 
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enemy  merchant  ship  seized  by  a  belligerent  are  made  prisoners  without  dis- 
tinction of  nationality.  The  British  proposal  aims  to  establish  a  distinction  among 
them.  It  proposes  to  give  neutral  seamen  their  liberty,  but  to  consider  other 
seamen  prisoners  of  war.  That  is  only  half  justice,  for  all  these  men  are  peace- 
ful. They  are  toilers  of  the  sea  who  deserve  our  solicitude;  they  are  not  com- 
batants or  auxiliaries. 

With  the  view  of  leaving  behind  us  a  trace  of  the  labors  of  the  Commission, 
the  Belgian  delegation  will  file  a  proposal 1  extending  to  seamen  belonging  to 
the  nationality  of  the  belligerent  State  the  privilege  which  the  British  delegation 
reserves  to  neutral  seamen. 

His  Excellency  Mr.  Choate  requests  that  the  President's  vceu  be  printed 
and  distributed. 

His  Excellency  Sir  Ernest  Satow  joins  in  this  request.  He  adds  that  the 
British  delegation  will  have  certain  scruples  in  regard  to  prescribing  a  course  of 
conduct  for  its  Government.  He  is  convinced  that  if  his  country  should  un- 
fortunately be  implicated  in  war,  it  would  act  in  accordance  with  the  ideas  of 
equity  and  justice  which  have  always  guided  it. 

After  this  exchange  of  views  the  President  makes  the  following  declaration : 

The  sole  purpose  of  my  declaration  is  to  show  the  only  practical  way  for 
the  Powers  to  succeed  in  accomplishing  the  reform  extolled  by  the  delegation 
of  the  United  States  of  America  and  supported  by  many  of  the  States  here 
represented. 

But  if  the  expression  of  a  simple  wish  to  imitate  the  example  set  in  1854 
and  1866  by  certain  belligerent  States  could  be  regarded  as  an  attack  on  the 
sovereignty  of  the  Powers,  I  hasten  to  withdraw  my  proposal. 

His  Excellency  Mr.  van  den  Heuvel  repeats  that  the  Belgian  delegation 
will  file  an  amendment  to  the  British  proposal. 

The  Commission  decides  to  postpone  for  two  weeks  the  vote  on  the  British 
proposal 2  and  on  the  Belgian  amendment.1 

The  Commission  decides  to  take  up  the  discussion  of  question  II  of  the 
questionnaire  concerning  the  conversion  of  merchant  ships  into  war-ships  and  of 
paragraph  B  of  the  British  proposal.8 

His  Excellency  Mr.  Gonzalo  A.  Esteva  presents  an  amendment  on  this 
subject  to  the  proposal  of  the  Austro-Hungarian  delegation  4  on  the  reconversion 
of  merchant  ships  already  converted  into  war-ships: 

Mr.  President,  I  thank  you  for  having  so  kindly  given  me  the  floor.  I  have 
not  requested  it  in  order  to  re-open  the  discussion.  I  only  want  to  say  a  few 
words  on  the  proposal  of  the  honorable  delegation  of  Austria-Hungary  concern- 
ing the  reconversion  of  merchant  ships  which  have  already  been  converted  into 
war-ships. 

At  the  meeting  of  the  12th  instant  I  had  the  honor  to  communicate  to  the 
Commission,  in  accordance  with  the  instructions  of  my  Government,  the  fact  that 
Mexico  adhered  to  the  Italian  proposal 5  on  the  conversion  of  merchant  ships 
into  war-ships. 

1  Annex  46. 

'  Annex  45. 

'  Annex  2. 

*  See  Mr.  Heinrich  Lammasch's  declaration  at  the  second  meeting,  ante,  p.  747  [745]. 

'  Annex  4. 
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[847]   By  this  declaration  my  country  gave  up  privateering,  on  which  it  had 
counted  as  a  possible  means  of  national  defense  at  sea,  and  it  entered  with- 
out hesitation  into  the  new  course  of  international  maritime  law,  whose  present 
tendencies  show  themselves  so  plainly  in  this  Conference. 

Our  eminent  colleague,  Mr.  Lammasch,  in  the  name  of  the  delegation  of 
Austria-Hungary,  has  presented  the  following  proposal  to  the  Commission: 

The  conversion  shall  be  permanent  as  long  as  hostilities  last  and  recon- 
version shall  be  prohibited. 

Our  distinguished  colleague,  in  the  address  which  he  delivered  in  explana- 
tion of  his  proposal,  informed  us  that  the  delegation  of  Austria-Hungary  intended 
that  it  should  not  be  permitted  in  the  course  of  the  same  war  to  reconvert  into 
a  merchant  ship  a  merchant  ship  which  had  been  converted  into  a  war-ship,  but 
only  after  the  cessation  of  hostilities. 

In  conformity  with  what  has  been  said  by  Mr.  Lammasch  and  provided 
the  honorable  delegation  of  Austria-Hungary  should  be  in  accord  with  our  idea, 
the  delegation  of  Mexico  would  suggest  that  the  last  sentence  of  the  proposal 
be  changed  to  read  as  follows :  "  Reconversion  shall  not  be  permitted  until  after 
the  cessation  of  the  war." 

The  complete  proposal  would  then  read: 

The  conversion  shall  be  permanent  as  long  as  hostilities  last  and  recon- 
version shall  not  be  permitted  until  after  the  cessation  of  the  war. 

The  delegation  of  Mexico  will  then  have  the  honor  to  support  the  proposal 
of  the  delegation  of  Austria-Hungary.1 

His  Excellency  Sir  Ernest  Satow  asks  permission  to  go  back  to  the  proposal 
about  which  his  Excellency  Mr.  van  den  Heuvel  was  speaking.  As  the  British 
proposal 2  has  for  its  object  the  placing  of  seamen  on  board  a  captured  vessel  on 
the  same  footing  as  the  inhabitants  of  a  city  taken  by  storm,  he  thinks  that  the 
discussion  had  better  take  place  at  the  end  of  our  proceedings. 

His  Excellency  Mr.  van  den  Heuvel  replies  that  the  Belgian  proposal,8 
as  well  as  that  of  Great  Britain,  concerns  the  question  of  prizes  and  therefore 
it  would  seem  that  they  should  be  discussed  two  weeks  hence  as  a  conclusion  to 
the  present  debate. 

His  Excellency  Sir  Edward  Satow  is  of  the  same  opinion  as  his  Excellency 
Mr.  van  den  Heuvel  and  accepts  discussion  of  the  proposal  two  weeks  hence. 

His  Excellency  Lord  Reay  takes  the  floor  and  speaks  as  follows  upon  para- 
graph B  of  the  British  proposal  with  regard  to  the  definition  of  an  auxiliary 
vessel : 

Gentlemen  :  You  have  before  you  the  definition  of  the  term  "  war-ship  " 
which  the  British  delegation  has  the  honor  of  submitting  to  you. 

It  seems  to  me  advisable  to  speak  a  few  words  in  explanation,  calling  your 
attention  to  the  conditions  of  naval  warfare  in  our  day,  which,  you  will  agree, 
are  very  different  from  what  they  were  in  the  time  of  Suffern,  of  Nelson,  or  of 
Paul  Jones. 

Formerly,  gentlemen,  the  wind  was  the  indispensable  element,  without  which 

1  See  Mr.  Heinrich  Lammasch's  declaration  at  the  second  meeting,  ante,  p.  747  [745]. 
1  Annex  45. 
*  Annex  46. 
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a  fleet  became  paralyzed  in  its  movements.  To-day  it  is  coal  which  plays  the 
principal  part,  and  without  it  a  modern  squadron  cannot  navigate  and  finds 
itself  unable  to  escape  from  the  pursuit  of  the  enemy.  It  is  therefore  indis- 
pensable for  ships  of  war  to  coal  and  to  organize  for  this  purpose  a  collier  service 
to  accompany  the  fleet.  It  cannot  be  contested  that  these  colliers  form  an 
[848]  integral  part  of  the  belligerent  fleet  and  that  the  enemy  will  always  en- 
deavor to  get  possession  of  them  whatever  flag  they  fly.  Suppose  a  bel- 
ligerent squadron  should  encounter  vessels  loaded  with  coal,  do  you  believe  it 
would  hesitate  to  seize  them  as  forming  part  of  the  enemy's  squadron?  For  my 
part,  I  do  not  think  so. 

Neutral  vessels  engaged  in  this  supply  service  are  rendering  one  of  the  bel- 
ligerents unneutral  assistance,  which  the  adversary  cannot  recognize  as  lawful, 
and  they  therefore  expose  themselves  to  all  the  consequences  which  flow  from 
the  state  of  belligerency.  The  furnishing  of  fuel,  provisions,  or  munitions  by  a 
neutral  vessel  accompanying  or  escorting  a  belligerent  squadron  constitutes  an 
infraction  on  its  part  of  the  general  rule  prohibiting  a  neutral  from  carrying  aid 
directly  to  a  belligerent.  It  is  no  longer  a  question  of  a  simple  commercial  enter- 
prise but  of  an  act  of  participation  in  the  war  operations. 

Vessels  engaged  in  this  furnishing  of  supplies  or  those  charged  with  making 
repairs  or  the  carrying  of  dispatches  are  indirectly  under  the  orders  of  the  com- 
petent authorities  of  the  belligerent.  They  are  incorporated  in  his  naval  forces, 
whether  they  be  armed  or  not  or  whether  they  are  sailing  in  company  with 
the  fleets  of  the  belligerent  or  awaiting  order  or  the  arrival  of  his  war-ships, 
either  at  sea  or  in  port. 

Their  belligerent  character  is  therefore  incontestable,  since  they  are  taking  an 
active  part  in  the  war  operations. 

Owners  who  thus  put  their  vessels  at  the  disposal  of  one  of  the  belligerents 
expose  them  by  this  act  to  all  the  risks  and  perils  incurred  by  the  war-ships  of 
the  belligerent  to  whom  they  give  this  unneutral  aid.  To  recognize  their  acts 
as  lawful  would  have  the  effect  of  prolonging  the  war  and  extending  the  theater 
of  hostilities.  We  believe,  gentlemen,  that  the  adoption  of  our  proposal  would 
result  in  giving  wider  protection  to  neutrals  and  in  limiting  belligerent  forces  to 
national  forces,  which  alone,  in  our  opinion,  should  be  arrayed  against  one 
another. 

It  is  understood  that  the  rule  would  apply  only  to  vessels  under  the  afore- 
said conditions  which  are  rendering  the  services  mentioned.  To  our  mind,  there 
cannot  be  any  doubt  as  to  the  unneutral  character  of  services  rendered  under 
these  conditions. 

According  to  these  conditions,  the  vessels  will  be  placed  under  the  direct  or 
indirect  orders  of  a  belligerent  Government  or  of  the  commanding  officer  of  a 
belligerent  squadron.  They  will  from  time  to  time  be  incorporated  in  a  belligerent 
squadron  or  attached  to  it,  according  to  circumstances.  They  will  be  used  for 
the  transportation  of  seamen  or  soldiers,  munitions  of  war,  coal,  provisions,  or 
naval  supplies,  or  charged  with  making  repairs,  or  with  the  transmission  of 
dispatches  or  of  information  to  the  squadron  to  which  they  are  attached. 

Under  such  conditions  they  will  be  considered  as  rendering  unneutral  aid  to 
the  enemy. 

His  Excellency  Vice  Admiral  Jonkheer  Roell  asks  his  Excellency  Lord 
Reay  whether  acceptance  of  the  definition  contained  in  the  British  proposal 
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could  give  the  war-ships  mentioned  under  paragraph  B,  which  are  really  mer- 
chant ships  and  may  even  be  neutral,  all  the  rights  possessed  by  war-ships,  for 
instance,  the  right  of  search,  or  even  the  right  to  capture  belligerent  or  neutral 
vessels,  without  requiring  them  to  fulfill  the  conditions  upon  which  we  have  held 
such  lengthy  discussions. 

This  question  is  evidently  superfluous,  for  the  answer  must  be  in  the  nega- 
tive ;  but  then  why  call  a  vessel  a  "  war-ship  "  which  cannot  have  the  right  to 
perform  acts  of  war?  I  believe  that  the  object  sought  by  the  British 
[849]  proposal  would  be  much  better  attained  by  inserting  a  stipulation  con- 
cerning auxiliary  vessels  in  the  regulations  governing  belligerent  war- 
ships in  neutral  ports  rather  than  by  placing  it  in  the  proposal  we  are  now  dis- 
cussing relative  to  the  conversion  of  a  merchant  ship  into  a  war-ship. 

His  Excellency  Mr.  Porter  says  that  apparently  the  object  of  the  classifica- 
tion of  unarmed  merchant  ships  engaged  in  unneutral  service  for  the  enemy  fleet 
as  enemy  war-ships  in  paragraph  B  of  the  proposal  of  the  British  delegation  is  to 
give  belligerents  the  same  summary  jurisdiction  over  them  as  that  exercised  over 
regularly  commissioned  armed  vessels;  that  is  to  say,  they  may  be  seized  or 
destroyed  without  recourse  to  a  prize  court  before  or  after  the  act. 

According  to  the  rules  of  international  law  as  they  exist  at  the  present  day, 
a  vessel  engaged  in  unneutral  service  is  liable  to  condemnation  by  the  courts 
and  its  crew  may  be  held  as  prisoners  of  war,  but  the  delegation  of  the  United 
States  of  America  cannot  look  with  favor  upon  so  formidable  an  extension  of 
the  rights  of  belligerents  with  respect  to  neutral  vessels  under  an  artificial  classifi- 
cation as  enemy  war-ships. 

This  proposal  substitutes,  in  effect,  the  decision  or  whim  of  a  subordinate 
officer  of  the  belligerent  fleet  for  the  decisions  of  a  prize  court,  and  the  neutral 
vessel  may  be  sunk  by  his  order. 

Colonel  Ovtchinnikow  of  the  Admiralty  believes  that  the  objections  which 
were  presented  at  the  meeting  of  July  12  by  the  honorable  British  delegate  con- 
cerning the  impossibility  of  recognizing  as  lawful  the  conversion  of  merchant 
ships  into  war-ships  in  neutral  ports  and  on  the  high  seas  does  not  seem  to  be 
consistent  with  the  definition  of  the  term  "  war-ship  "  formulated  by  the  British 
delegation.1 

The  aforesaid  delegation  includes  under  the  term  "  war-ship  "  any,  even  a 
neutral,  merchant  ship  which  is  used  for  the  transportation  of  fuel,  provisions, 
water,  etc.,  for  the  belligerent  fleet. 

But  then  we  must  ask  ourselves  when  the  conversion  of  the  merchant  ship 
into  a  war-ship  (auxiliary  vessel)  took  place.  The  change  in  the  said  goods 
could  have  taken  place  only  in  belligerent  or  neutral  ports,  or  perhaps  on  the 
high  seas.  It  is  evident,  in  his  opinion,  that  this  conversion  must  have  occurred, 
according  to  the  English  definition  even  in  neutral  ports  or  at  times  on  the  high 
seas. 

That  is  why  it  seems  to  him  that  the  definition  of  the  term  "  war-ship  " 
formulated  by  the  British  delegation  is  not  really  in  opposition  to  the  conversion 
of  merchant  ships  into  war-ships  on  the  high  seas. 

I  call  attention  to  this  fact  in  further  support  of  the  Russian  proposal  in  the 
matter  of  the  place  of  conversion.2 

1  Annex  2. 
*  Annex  3. 
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His  Excellency  Count  Tornielli  has  followed  most  attentively  and  with  the 
keenest  interest  the  explanations  which  his  Excellency  Lord  Reay  has  made  on  the 
scope  of  paragraph  B  of  the  British  proposal.  He  does  not,  however,  feel  that  he 
can  recall  their  full  import.  To  do  so  he  must  wait  until  he  has  before  him  the 
minutes  of  the  meeting.  He  has,  however,  caught  a  few  expressions  here  and 
there.  The  honorable  British  delegate  spoke  of  vessels  accompanying  or  escort- 
ing the  belligerent  fleet,  ships  sailing  in  company  with  the  fleet  or  awaiting  order 
at  sea  or  in  port.  These  expressions  have  a  special  meaning  of  the  utmost  im- 
portance in  the  language  of  international  law,  and  if  they  were  inserted  in 
[850]  the  British  proposal  might  have  the  effect  of  sensibly  modifying  its  gen- 
eral meaning.  We  should  therefore  appoint  a  special  committee,  before 
the  discussion  is  resumed,  which  shall  endeavor  to  revamp  paragraph  B  of  the 
British  proposal,  which,  in  view  of  the  explanations  at  the  present  meeting,  will 
perhaps  require  revision. 

The  President  thinks  that  the  time  has  come  to  appoint  a  committee  of  ex- 
amination whose  duty  it  shall  be  to  draw  up  a  text  which  shall  take  into  account 
the  various  proposals  that  have  been  submitted.  He  proposes  to  designate  the 
following  gentlemen  as  members  of  this  committee : 

Messrs.  Kriege,  Louis  Renault,  their  Excellencies  Mr.  Carlos  Rodriguez 
Larreta,  Baron  Charles  von  Macchio,  Mr.  van  den  Heuvel,  Rear  Admiral 
Charles  S.  Sperry,  his  Excellency  Sir  Ernest  Satow,  Jonkheer  van  Karne- 
beek,  his  Excellency  Mr.  Keiroku  Tsudzuki,  and  his  Excellency  Mr.  Ham- 
marskjold. 

His  Excellency  Count  Tornielli  accepts  the  committee  of  examination  as 
selected  by  the  President,  but  he  thinks  that  it  would  be  better  to  entrust  a 
special  committee  composed  of  delegates  of  the  Powers  whose  proposals  appear 
in  the  synoptic  table  with  the  task  of  finding  a  more  exact  interpretation  and 
wording  for  paragraph  B  of  the  proposal  of  Great  Britain. 

Consequently  there  would  be  on  this  committee,  together  with  the  Bureau  of 
the  Commission,  a  delegate  of  Austria-Hungary,  of  Great  Britain,  of  Italy,  of 
Japan,  of  the  Netherlands,  and  of  Russia. 

At  the  request  of  the  President  his  Excellency  Count  Tornielli's  proposal 
is  adopted. 

His  Excellency  Sir  Ernest  Satow  accepts  appointment  as  a  member  of  the 
committee  of  examination,  but  in  case  he  should  be  unable  to  attend  he  asks  that 
he  be  replaced  by  his  Excellency  Lord  Reay. 

At  the  request  of  his  Excellency  Mr.  Hagerup,  the  President  states  that  the 
members  of  the  Bureau  of  the  Commission  are  of  right  members  of  the  commit- 
tee of  examination. 

After  announcing  that  question  III  of  the  questionnaire l  will  be  discussed  at 
the  next  meeting,  the  President  closes  the  meeting  at  4  o'clock. 

1  Annex  1. 
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His  Excellency  Mr.   Martens  presiding. 

The  meeting  opens  at  10 :  50  o'clock. 

The  minutes  of  the  sixth  and  seventh  meetings  [are  adopted]. 

The  President  announces  that  the  Austro-Hungarian  delegation  has  filed 
an  amendment *  to  the  proposed  vccux  concerning  private  property  at  sea  sub- 
mitted by  the  delegation  of  France.2  This  amendment  will  be  printed  and 
distributed. 

Its  discussion  is  postponed  to  the  meeting  at  which  the  vccu  presented  by  the 
French  delegation  is  to  be  discussed. 

The  President  states  that  the  small  committee  appointed  by  the  Commission 
to  study  the  British  proposal 3  concerning  the  classification  of  vessels  as  fighting 
ships  and  auxiliary  ships,  as  well  as  the  definition  of  these  various  vessels,  has 
charged  Mr.  Fromageot  to  make  a  report  on  its  deliberations.  He  recalls  that 
this  report  is  not  to  be  made  the  subject  of  discussion.  It  has  been  drawn  up  for 
the  purpose  of  throwing  light  upon  the  question  propounded  by  the  British 
delegation. 

Upon  the  invitation  of  the  President,  Mr.  Fromageot  (reporter)  reads  this 
statement,  which  appears  as  annex  A  to  these  minutes. 

His  Excellency  Lord  Reay  thanks  Mr.  Fromageot  in  the  name  of  the 
committee  for  his  report,  which  he  characterizes  as  accurate  and  illuminating. 

His  Excellency  Mr.  van  den  Heuvel  asks  for  an  explanation  on  a  particu- 
lar point  in  the  English  proposal.  He  would  like  to  know  whether  this  proposal 
is  to  be  considered  as  independent  of  the  question  of  contraband  of  war  or  as 
forming  with  it  an  indivisible  whole ;  in  other  words,  whether  the  English  proposal 
can  exist  alongside  of  and  be  grouped  with  the  proposals  which  maintain  contra- 
band of  war,  or  whether  it  constitutes  the  counterpart  of  the  suppression  of 
contraband. 

In  reply  to  this  question,  his  Excellency  Lord  Reay  states  that  the  British 
proposal  covers  a  special  class  of  vessels  which  give  direct  aid  to  belligerents  and 

is  not  the  counterpart  of  the  suppression  of  contraband  of  war. 
[852]  After  stating  that  the  Commission  makes  official  record  of  the  reply  of 
his  Excellency  Lord  Reay,  the  President  announces  that  the  program 
calls  for  discussion  of  the  question  of  days  of  grace.    The  Commission  is  to  de- 
clare itself  on  the  question  whether  days  of  grace  are  of  an  obligatory  character 
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or  whether  they  are  merely  a  privilege  which  the  belligerent  is  free  to  grant  or 
to  refuse. 

Mr.  Louis  Renault  finds  it  somewhat  difficult,  in  view  of  the  form  in  which 
the  question  is  put,  to  explain  to  the  Commission  the  attitude  of  his  Government 
on  the  subject.  The  Commission  finds  itself  confronted  by  two  courses  of 
action :  either  to  maintain  the  present  system,  which  is  a  favor ;  or  to  give  it  an 
obligatory  character,  with  various  reservations.  He  proposes  to  the  Commis- 
sion an  intermediate  system.  He  believes  that  it  would  be  very  difficult  to 
regulate  the  period  itself  and  to  fix  it  by  convention.  It  would  hardly  be  possible 
to  oblige  belligerents  always  to  allow  enemy  merchant  ships  of  whatever 
character  to  leave  their  ports.  There  may  be  in  these  ports  merchant  ships  which 
are  capable  of  being  converted  into  war-ships  and  which  receive  subsidies  on  that 
account.  By  detaining  such  vessels  in  his  ports,  the  belligerent  deprives  his  ad- 
versary of  means  of  attack  or  defense.  For  many  years  English  jurists  have 
been  preoccupied  with  this  question;  one  of  them  recently  declared  that  the 
Government  which  should  allow  such  a  vessel  to  escape  on  the  outbreak  of  hos- 
tilities would  be  committing  an  act  of  criminal  folly.  At  the  same  time  he  called 
upon  British  ship-owners  not  to  lose  sight  of  the  course  of  events  and  to  be  careful 
not  to  leave  in  possible  enemy  ports  any  of  their  vessels  that  could  be  used  in  mili- 
tary operations.  It  would  seem  therefore  to  be  difficult  to  make  a  positive 
agreement  in  the  matter  of  days  of  grace.  That  is  why  Mr.  Louis  Renault 
thinks  an  improvement  can  be  made  in  the  system  which  has  been  in  vogue  for 
half  a  century,  and  that  imperative  military  requirements  can  be  reconciled  with 
respect  for  private  property.  A  belligerent  who  has  enemy  merchant  ships  in  his 
ports  should  not  be  permitted  to  take  possession  of  them  or  to  confiscate  them 
as  enemy  prizes,  but  he  has  the  right  to  detain  them.  It  is  probable  that  in  the 
majority  of  cases  it  will  not  be  to  his  interest  to  take  such  action,  but  he  will  have 
freedom  of  choice  in  this  respect. 

On  the  other  hand,  it  may  be  to  the  interest  of  the  belligerent  to  utilize  those 
vessels  which  are  adaptable  to  the  needs  of  war.  The  French  delegation  admits 
that  in  such  cases  he  may  requisition  them,  but  he  must  pay  them  an  indemnity. 
This  proposal,1  which  reads  as  follows,  aims  to  bring  about  an  improvement 
in  the  old  practice : 

Merchant  ships  belonging  to  belligerent  Powers  which  on  the  outbreak 
of  hostilities  happen  to  be  in  enemy  ports,  and  to  which  no  days  of  grace 
shall  be  granted  to  put  to  sea  may  not  be  confiscated. 

Nevertheless  they  may  be  refused  permission  to  leave  the  port,  and 
they  are  then  subject  to  requisition,  in  consideration  of  an  indemnity,  in 
conformity  with  the  territorial  laws  in  force. 

Mr.  Beaufort  remarks  that  it  appears  from  the  debates  which  took  place  in 
the  Commission  last  week  that  days  of  grace  for  the  merchant  ships  of  a  bel- 
ligerent which  happen  to  be  in  a  port  of  another  belligerent  when  war  breaks 
out  are  recognized  unanimously  as  a  just  and  equitable  measure,  and  that  they 
have  been  generally  allowed  by  all  belligerents  in  recent  wars,  and  that  it  is  desir- 
able that  they  be  allowed  in  future. 

Under  these  circumstances  the  delegation  of  the  Netherlands  believes  that 
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the  time  has  come  to  introduce  this  principle  into  the  rules  of  conventional 

law. 
[853]   Therefore  when  the  question:  Should  days  of  grace  be  obligatory?  is  put, 
the  delegation  of  the  Netherlands  intends  to  reply  in  the  affirmative. 

However,  he  admits  that  the  principle  cannot  be  accepted  without  any 
restriction.  In  the  first  place,  it  will  be  necessary  to  except  the  vessels  which  Mr. 
Lammasch  has  so  wittily  denominated  hermaphrodites — vessels  that  can  be  con- 
verted into  war-ships.  Then,  since  according  to  what  we  have  been  told  the 
time  necessary  for  loading  and  unloading  vessels  in  port  varies  considerably,  it 
will  be  difficult  to  fix  the  length  of  the  period  of  grace.  It  will  suffice  therefore 
to  fix  a  minimum  which  must  always  be  granted.  It  is  to  be  hoped  that  belligerent 
Governments  will  extend  this  period  as  regards  all  its  ports,  or  as  regards  cer- 
tain of  them,  if  circumstances  so  require. 

If  on  the  basis  of  these  restrictions  an  agreement  could  be  concluded  be- 
tween the  partisans  of  the  obligatory  system  and  those  of  the  optional  system, 
the  delegation  of  the  Netherlands  would  be  disposed  to  present  an  amendment  *  to 
the  Russian  proposal 2  in  the  aforesaid  sense. 

The  President  recalls  that  the  Commission  was  to  vote  on  the  obligatory  or 
optional  character  of  days  of  grace,  but  the  French  proposal  being  an  amend- 
ment, the  procedure  requires  that  it  be  voted  on  first,  and  that  the  principal 
question  then  be  voted  on  without  mention  of  the  details  which  will  be  examined 
by  the  committee  of  examination. 

His  Excellency  Lord  Reay  states  that  the  British  delegation  has  received 
no  instructions  regarding  the  French  amendment.  It  will  therefore  reserve  its 
vote,  but  it  proposes  that  the  Commission  declare  itself  following  the  formula 
proposed  by  his  Excellency  Count  Tornielli. 

Mr.  Georgios  Streit  likewise  states  that  he  reserves  his  vote  on  the  French 
proposal;  but  it  contains  two  points  which  might  be  voted  on  separately:  the 
first  concerning  the  right  of  detention  but  not  of  confiscation,  and  the  second 
establishing  the  right  of  requisitioning  with  the  payment  of  an  indemnity. 

Mr.  Louis  Renault  replies  that  his  proposal  is  made  with  the  idea  that 
belligerents  are  free  to  allow  enemy  merchant  ships  to  leave  or  to  detain  them 
in  their  ports.  He  thinks  that  it  would  be  difficult  to  establish  by  convention  the 
distinction  proposed  by  the  Netherland  delegation  and  considers  that  belligerents 
must  have  absolute  power  to  decide  for  themselves  in  this  matter.  The  most 
important  point  in  the  French  proposal  is  the  option  to  detain  but  not  to  confiscate, 
and  consequently  the  elimination  of  any  pecuniary  benefit.  Mr.  Streit  is  there- 
fore within  his  rights  in  asking  for  a  division  of  the  vote. 

Mr.  Kriege  states  that  the  German  delegation  believes  that  it  would  be 
desirable  to  make  days  of  grace  obligatory.  It  reserves  the  right  to  examine  the 
scope  of  the  distinctions  made  by  the  Netherland  proposal  and  to  what  extent 
they  mitigate  the  present  situation.  So  far  as  the  French  proposal  is  concerned,8 
which  necessitates  an  exhaustive  study,  the  German  delegation  must  for  the 
time  being  likewise  reserve  its  vote. 

His  Excellency  Mr.  Keiroku  Tsudzuki,  who  also  desires  to  study  the  French 
proposal,  reserves  his  vote. 
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His  Excellency  Mr.  Ruy  Barbosa  asks  to  be  allowed  to  explain  his  vote. 
The  French  proposal *  marks  considerable  progress,  but  it  applies  to  all  merchant 
ships  without  distinction,  while  the  Netherland  proposal 2  applies  only  to 
[854]  vessels  that  can  be  converted  into  war-ships.  He  believes  that  under  these 
circumstances  the  Netherland  proposal  is  a  restriction  of  the  French  pro- 
posal. In  other  words,  the  first  delegate  of  Brazil  asks  whether  it  is  possible  to 
vote  first  for  the  French  text  and  then  for  the  Netherland  proposal. 

The  President  is  of  the  opinion  that,  in  view  of  the  declarations  which  have 
been  made,  it  would  be  difficult  to  proceed  to  a  vote  immediately.  He  therefore 
proposes  to  postpone  the  vote  to  next  Wednesday's  meeting.  The  proposal  read 
by  Mr.  Louis  Renault  will  be  printed  and  distributed,  and  it  is  to  be  hoped  that 
all  the  members  of  the  Commission  will  be  in  possession  of  instructions  on  this 
subject. 

The  President  proposes  that  the  Commission  pass  to  a  discussion  of  ques- 
tion VI  and  those  following.3  Question  VI  is  thus  worded :  What  is  the  founda- 
tion of  the  right  of  belligerent  Powers  to  prohibit  commerce  in  articles  constitut- 
ing contraband  ? 

The  synoptic  table  *  which  has  been  drawn  up  sets  forth  the  different  pro- 
posals that  have  been  submitted  to  the  Commission.  Before  the  discussion  of 
matters  of  detail  is  taken  up,  which  is  besides  within  the  jurisdiction  of  the 
committee  of  examination,  he  proposes  that  the  Commission  declare  itself  upon 
the  principal  point,  namely,  whether  the  system  of  contraband  of  war  is  to  be 
maintained. 

His  Excellency  Lord  Reay  takes  the  floor  and  says : 

The  custom  established  by  international  law  as  to  contraband  of  war  is  based 
upon  the  principle  that  a  belligerent  has  the  right  to  prevent  his  adversary  from 
receiving  from  a  neutral  those  things  which  are  indispensable  for  the  waging  of 
war.  In  the  beginning,  when  the  regulations  in  this  regard  took  more  or  less 
definite  shape,  it  was  possible  for  a  belligerent  to  deprive  the  enemy  of  such  aid 
without  doing  unreasonable  harm  to  neutral  commerce.  But  the  conditions  of  the 
world  have  changed  since  that  time,  and  belligerents  have  thus  been  led  little 
by  little,  in  order  to  attain  their  ends,  to  pervert  the  meaning  of  the  regulations 
and  to  extend  their  scope  to  the  detriment  of  the  interests  of  neutrals.  How- 
ever, in  spite  of  such  action,  the  regulations  are  powerless  to  accomplish  their 
purpose  and  succeed  only  in  doing  great  harm  to  neutral  commerce.  Thus  it  is 
indisputable  that  in  recent  wars  it  has  never  been  possible  for  a  belligerent  to 
deprive  his  adversary  of  the  munitions  which  the  latter  needs. 

That  being  so,  it  is  clear  that  the  only  way  to  prevent  commerce  in  contra- 
band is  to  adopt  such  severe  measures  that  the  Declaration  of  Paris,  which  was 
made  in  the  interest  of  neutrals,  would  not  be  merely  an  empty  word. 

It  is  not  difficult  to  understand  why  we  could  be  content  in  the  beginning 
with  uncomplicated  regulations.  It  suffices  to  recall  the  conditions  of  world 
commerce  at  that  time.  Vessels  were  then  of  small  tonnage :  the  entire  cargo  was 
consigned  to  the  same  place  and  was  unloaded  at  the  same  port.  Thus,  vessels 
did  not  touch  at  several  ports  in  the  course  of  a  voyage  to  unload  a  portion  of 
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their  cargo,  and  their  cargo  was  not  destined  to  be  reshipped  to  the  interior,  after 
being  unloaded  at  the  port  of  the  consignee.  Furthermore  the  articles  which  an 
army  or  a  fleet  needed  were  not  numerous.  It  follows  that  it  was  rather  easy 
to  exercise  the  right  of  search,  since  on  the  one  hand  the  destination  of  the  vessel 
sufficed  to  indicate  the  presence  of  articles  of  conditional  contraband,  and  on  the 
other  hand  a  vessel  never  carried  articles  of  absolute  contraband  unless  destined 

for  a  belligerent. 
[855]  Present  conditions  are  entirely  different.  The  enormous  extension  of 
transportation  by  land,  thanks  to  the  railroads,  the  progress  of  the  sciences 
which  by  multiplying  the  instruments  of  land  and  naval  warfare  have  increased 
in  the  same  measure  the  number  of  articles  that  are  indispensable  for  the  opera- 
tions of  a  fleet  or  an  army,  the  great  increase  in  the  size  of  modern  merchant 
ships,  are  so  many  reasons  why  the  old  regulations  do  not  in  any  degree  accom- 
plish the  object  intended,  which  is  to  prevent  neutrals  from  carrying  on  trade 
in  contraband.  That  is  how  the  belligerent  has  been  led  to  attempt  to  adapt  the 
rules  of  long  ago  to  modern  conditions  and  has  in  reality  succeeded  only  in  creat- 
ing a  state  of  affairs  which  hampers  neutral  commerce  out  of  all  proportion 
without  giving  the  belligerent  any  advantage  commensurate  with  the  harm  done. 

Nowadays  the  railroads  permit  any  Power  to  import  by  land  such  articles 
of  contraband  as  it  may  need.  Insular  Powers  have  not  quite  the  same  advantages 
in  this  respect.  Nevertheless  the  railroads  play  a  similar  part  in  their  affairs 
also,  since  it  is  possible  to  unload  in  a  purely  commercial  port  the  supplies  needed 
by  an  arsenal  hundreds  of  miles  away. 

Consequently  the  pure  and  simple  destination  of  a  cargo  has  long  ceased 
to  be  an  absolute  proof  of  the  character  of  articles  of  conditional  contraband. 
Therefore  the  doctrine  of  the  "  eventual  use  "  for  which  the  cargo  is  destined  has 
been  substituted.  But  to  show  that  a  cargo  consigned  to  a  certain  port  is  destined 
for  an  ulterior  use  evidence  is  necessary  of  a  kind  that  is  very  difficult  to 
secure,  especially  for  the  captor  of  the  vessel.  We  have  therefore  been  led  to 
lay  down  the  rule  that  the  burden  of  proof  as  to  the  innocent  destination  of  the* 
cargo  rests  upon  the  owner  of  the  vessel,  and  when  he  is  unable  to  prove  this!. 
innocent  use,  the  prize  court  decides  against  him.  As  it  becomes  more  and  more 
difficult,  thanks  to  the  increasing  complications  of  modern  commerce,  for  the 
shipper  or  consignee  of  a  cargo  to  know  exactly,  and  especially  to  prove,  the 
original  intention  which  actuated  the  shipment,  it  is  clear  that  the  modern  regu- 
lations do  not  tend  to  facilitate  neutral  commerce. 

Again,  it  is  to  the  means  of  transportation  that  we  owe  the  modern  de- 
velopment of  the  doctrine  of  continuous  voyage  or  transportation.  The  bel- 
ligerent has  very  naturally  refused  to  permit  a  neutral  to  escape  the  penalties 
proclaimed  for  contraband  by  making  use  of  the  simple  expedient  of  consigning 
to  a  neutral  port  a  cargo  destined  to  be  conveyed  eventually,  by  land  or  sea,  into 
the  territory  of  the  enemy.  The  Institute  of  International  Law  has  admitted 
that  this  attitude  on  the  part  of  the  belligerent  was  just  and  reasonable.  Never- 
theless we  must  point  out  that  we  are  again  confronted  with  a  principle  which 
results  in  undue  restriction  of  the  freedom  of  action  of  the  neutral,  in  the  hope 
of  putting  an  end  to  prohibited  trade. 

The  existence  of  the  doctrine  of  continuous  voyage,  gentlemen,  depends 
solely  upon  the  status  of  contraband.  Thus,  by  abolishing  one  you  necessarily 
abolish  the  othert  but  if  you  do  not  touch  the  principle  of  contraband,  you  must 
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likewise  leave  in  existence  the  theory  which  is  its  logical  corollary  and  upon  which 
we  cannot  therefore  impose  limitations. 

In  the  first  place,  we  merely  insisted  on  knowing  whether  the  cargo  was 
to  make  a  further  sea  voyage:  witness  the  case  of  the  Springbok.  Then  the 
theory  was  applied  to  transportation  on  land :  witness  the  decision  in  the  case  of 
the  Doelwijk.  The  Italian  court  declared  that  "  it  is  to  the  destination  of  the 
cargo  rather  than  of  the  vessel  that  we  must  turn  our  attention  to  determine 
whether  or  not  the  articles  transported  are  to  be  considered  contraband  of  war, 
and  just  as  arms  destined  for  one  of  the  belligerents  would  not  cease  to  be 
[856]  directed  to  the  enemy  merely  because,  on  account  of  special  circumstances, 
they  had  to  be  transshipped  on  the  way  to  another  neutral  vessel,  so 
they  would  not  cease  to  be  directed  to  the  enemy  merely  because  part  of  the 
journey  to  the  belligerent  cannot  be  made  by  sea  but  must  be  made  on  land  in 
land  vehicles." 

The  logic  of  this  preamble  seems  to  be  indisputable.  If  the  carrying  of 
contraband  is  an  offense  which  a  belligerent  can  punish,  there  is  no  way  of  deny- 
ing him  the  right  to  seize  and  to  confiscate  articles  of  contraband,  when  the 
material  fact  and  the  intention  have  been  ascertained.  But  admitting  the  justice 
of  the  conception  not  only  of  absolute  contraband  but  also  of  continuous  voyage, 
we  are  necessarily  forced  to  recognize  a  state  of  affairs  which  can  lead  to  con- 
stant disruption  of  commercial  relations  between  neutral  nations  situated  in  the 
neighborhood  of  the  territory  of  one  of  the  belligerents,  since  articles  included  in 
the  two  aforesaid  categories  may  always  be  destined  to  the  use  of  the  belligerent, 
and  a  prize  court  can  always  base  its  judgments  on  the  decisions  which  I  have 
cited. 

As  has  been  said  above,  gentlemen,  the  discoveries  of  modern  science  have 
greatly  increased  the  number  of  articles  which  are  indispensable  to  the  move- 
ments and  operations  of  naval  and  military  forces.  These  articles,  such  as  rail- 
road ties  or  telegraph  wire,  can  for  the  most  part  be  used  for  peaceful  as  well 
as  for  military  purposes,  and  that  is  why  belligerents  have  been  led  to  add  to  the 
list  of  articles  of  contraband  a  great  number  of  articles  which  are  equally  neces- 
sary in  peaceful  industries,  and  thus  to  prevent  the  neutral  from  engaging  in  a 
perfectly  innocent  commerce. 

There  is  still  another  phase  of  the  question  of  contraband,  to  which  I  desire 
to  call  your  attention.  The  established  custom  permits  a  belligerent  to  declare  at 
the  beginning  of  a  war  what  article  he  intends  to  treat  as  contraband  and  to  add 
others  to  the  list  during  the  course  of  hostilities. 

It  is  evidently  to  the  interest  of  the  belligerent  to  make  as  long  a  list 
as  possible,  and  he  has  often  done  so  in  terms  so  vague  that  the  interests 
of  the  neutral  merchant  have  been  injured  to  an  unreasonable  extent.  It  is 
true  that  the  belligerent  may  be  called  upon  to  explain  the  exact  meaning  of  a 
term  used  in  this  list,  but  it  is  proper  to  remark  that  unless  there  be  a  formal 
amendment,  a  prize  court  is  not  bound  to  accept  the  explanation  and  to  give 
the  text  of  the  proclamation  an  interpretation  in  conformity  therewith. 

I  foresee  that  we  shall  be  told  that  no  difficulty  will  be  experienced  except 
as  regards  articles  that  can  be  used  for  both  military  and  peaceful  purposes,  and 
that  the  true  solution  of  the  problem  consists  in  abolishing  conditional  contra- 
band, as  has  already  been  proposed  by  the  Institute  of  International  Law.  This 
would  leave  only  absolute  contraband  and  the  right  of  the  belligerent  to  seize,  on 
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condition  of  reimbursement,  articles  which  might  be  harmful  to  him.  Such 
a  solution  would  evidently  constitute  sensible  progress  in  the  direction  desired, 
but  my  Government  cannot  admit  that  it  would  put  an  end  to  the  difficulties 
which  we  now  experience,  and  that  for  the  reasons  which  I  shall  have  the  honor 
of  laying  before  you. 

Indeed,  when  we  approach  the  question  of  absolute  contraband,  we  see  that 
because  of  its  enormous  size,  arms  and  munitions  on  board  a  modern  merchant 
ship  generally  form  only  a  portion  of  the  cargo.  Moreover,  articles  of  contraband 
may  have  been  loaded  on  board  with  a  false  designation  and  consequently  may 
not  appear  on  the  vessel's  bill  of  lading.  The  captain  himself  may  be  ignorant  of 
their  presence  on  board.  Under  such  conditions  and  in  view  of  the  size  of 
[857]  the  vessel,  it  is  impossible  for  the  officers  of  a  belligerent  war-ship  to 
exercise  the  right  of  search  at  sea  carefully  and  effectively. 

The  belligerent  is  thus  often  led  to  seize  a  merchant  ship  carrying  a  mixed 
cargo  on  information  which  he  has  received  from  his  secret  agents  in  the  port  of 
departure,  and  even  though  this  information  be  correct — and  I  need  not  tell  you 
that  it  very  often  is  not — the  quantity  of  contraband  is  often  insignificant  in  pro- 
portion to  the  rest  of  the  cargo.  The  seizure  and  detention  of  a  vessel,  as  well 
as  of  innocent  cargo,  inflict  injuries  upon  the  neutral  out  of  all  comparison  with 
the  advantage  accruing  to  the  belligerent  and  give  rise  to  demands  for  tremendous 
indemnities. 

To  these  demands  the  captor  has  only  one  answer,  which  is  that  in  all  cases 
where  a  prize  court  has  declared  that  the  seizure  was  justified,  the  owners  of  the 
vessel  and  of  the  innocent  cargo  must  bear  the  loss  occasioned  by  this  act.  The 
captor  State  is  therefore  quite  naturally  led  to  try  to  obtain  by  every  possible 
means  a  decision  to  this  effect  by  the  prize  court,  which  will  enable  him  to  meet  the 
demands  for  an  indemnity  presented  by  the  Government  of  the  neutral  with  a 
refusal. 

There  can  be  no  doubt  that  a  belligerent  who  should  strictly  apply  the  regula- 
tions and  who,  relying  on  the  rights  which  he  possesses,  should  seize  every  ship 
carrying  a  mixed  cargo,  into  which  may  have  slipped  a  few  articles  of  contraband, 
would  do  such  damage  to  neutral  commerce  that  one  of  the  injured  States  might 
be  induced  to  take  up  arms  in  defense  of  the  commercial  interests  of  its  subjects. 
But  no  State  could  run  such  a  risk  with  respect  to  a  powerful  State.  Hence 
one  of  two  things  will  happen :  either  the  belligerent  will  cease  to  suppress  com- 
merce in  contraband  vigorously  and  will  take  onlv  intermittent  action  against  it, 
or  his  attitude  will  be  more  or  less  severe  according  to  the  Power  with  which  he 
has  to  deal.  If  he  adopts  the  former  expedient,  he  will  only-  succeed  in  throw- 
ing things  into  confusion ;  if,  on  the  other  hand,  he  follows  the  other  course, 
he  will  be  acting  with  manifest  injustice. 

It  must  not  be  forgotten  that  when  public  opinion  has  been  aroused  by  the 
captures  made  by  a  belligerent,  either  by  reason  of  the  number  of  vessels  captured 
or  of  their  importance — as  would  happen  if  mail  steamers  or  great  trans- 
Atlantic  liners  were  involved — the  press  would  not  fail  to  fan  the  fire  and  to  stir 
up  popular  feeling.  In  the  face  of  public  over-excitement  and  of  popular  clamor, 
it  would  be  difficult,  indeed  impossible,  for  the  two  States  to  discuss  with  the 
necessary  calmness  the  complicated  questions  of  international  law  which  had  been 
called  forth  by  the  exercise  of  the  right  of  capture  on  the  part  of  the  belligerent 
States. 
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A  way  out  of  the  difficulties  which  I  have  mentioned  would,  in  the  opinion 
of  some  people,  be  to  permit  a  neutral  merchant  ship  to  give  up  at  once  to  the 
belligerent  war-ship  that  portion  of  its  cargo  which  was  suspected  and,  that  done, 
to  continue  its  voyage.  From  the  point  of  view  of  the  neutral  vessel  this  system 
might  perhaps  have  its  advantages,  but  it  is  unlikely  that  belligerents  could 
conform  thereto,  even  if  they  so  desired.  In  any  event,  the  owners  of  the 
seized  goods  would  suffer  if  such  a  system  were  adopted,  since  the  prize  court 
would  have  to  decide  later  on  as  to  the  validity  of  the  capture  and  since,  without 
having  knowledge  of  the  ship's  manifest  and  without  having  heard  the  depositions 
of  its  officers,  the  court  could  not  render  a  decision  of  any  value. 

A  still  more  remarkable  proposal  has  been  recently  put  forward.  Certain 
belligerents  have  claimed  the  right  to  destroy  forthwith  on  the  neutral  vessel  all 
articles  which  the  officers  of  the  capturing  ship  consider  contraband.  There 
[858]  is  no  need  to  dwell  upon  the  injustice  of  such  a  proceeding  which  is,  more- 
over, without  precedent.  It  suffices  to  remark,  in  passing,  that  all  the 
objections  enumerated  in  the  foregoing  paragraph  can  with  even  greater  reason 
be  urged  against  the  adoption  of  this  principle,  which  besides  would  prevent  the 
belligerent  from  restoring  the  articles  seized  to  their  owner,  in  case  the  prize 
court  should  declare  that  they  were  not  contraband. 

I  have  already  alluded  to  the  uncertainty  which  exists  as  to  the  rules  that 
may  be  applied  for  the  suppression  of  contraband.  I  am  permitting  myself  to 
return  to  this  subject  and  to  explain  my  ideas  thereon.  The  practice  of  nations 
has  indeed  assumed  different  forms,  to  which  I  think  it  would  be  well  to  call 
attention.  Thus,  we  make  use  of  the  expressions  "  absolute  contraband,"  "  relative 
or  conventional  contraband,"  "  conditional  contraband,"  "  accidental  contraband," 
and  everyone  takes  from  these  definitions  whatever  he  needs  for  his  purpose. 
There  is  here  a  state  of  uncertainty  upon  which  it  would  be  well  to  throw  light. 
The  same  may  be  said  of  the  penalties  incurred  in  the  matter  of  contraband. 
Should  articles  seized  be  confiscated  or  should  the  right  of  sequestration  and  pre- 
emption be  substituted  for  confiscation?  In  what  cases  can  we  allow  not  only 
confiscation  of  articles  of  contraband  but  also  of  the  rest  of  the  cargo  and  of  the 
vessel  ?  Must  we  limit  the  exercise  of  the  right  of  search  to  a  certain  distance 
from  the  theater  of  war? 

Shall  a  prize  court  or  council  have  complete  freedom  of  action  in  deciding 
whether  captured  articles  are  articles  of  contraband,  or  must  it  always  conform 
to  the  stipulations  proclaimed  by  its  Government  upon  this  point? 

To  put  an  end  to  these  uncertainties,  gentlemen,  it  would  be  necessary  to 
codify  the  law  of  contraband  and  to  include  in  this  code  not  only  a  list  of  pro- 
hibited articles,  but  also  the  penalties  incurred  by  neutrals  who  engage  in  such 
commerce.  This  is,  in  my  opinion,  a  herculean  task  that  no  jurist  would  dare 
to  undertake,  and  the  only  way,  to  our  mind,  of  solving  the  problem  is  to  abolish 
the  system  of  contraband.  Our  Government  feels  that  the  benefits  to  be  derived 
from  universal  regulations  would  be  much  less  than  the  harm  that  such  regula- 
tions would  do  to  neutral  commerce.  For  the  maintenance  of  the  principle  of 
contraband  necessarily  implies  the  maintenance  of  the  "  right  of  search,"  of  the 
right  of  seizure,  and  examination  by  a  prize  court,  and  however  limited  the  list 
of  articles  of  contraband  may  be,  such  a  state  of  affairs  would  not  fail  to  injure 
neutral  commerce. 

It  is  not  in  an  assembly  like  ours  that  we  can  discuss  events  which  have 
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taken  place  in  the  course  of  recent  wars.  However,  in  order  to  prove  that  my 
Government  did  not  propose  this  change  in  the  principles  of  international  law  until 
it  had  maturely  reflected  on  the  problem — it  is  well  to  remind  the  Commission 
that  Great  Britain  has  had  opportunity  to  consider  the  question  from  two  points 
of  view — that  of  a  belligerent  and  that  of  a  neutral — since  the  meeting  of  the  last 
Conference  in  1899.  As  a  belligerent  she  endeavored  to  suppress  contraband 
trade  between  neutrals  and  her  enemy ;  as  a  neutral  she  was  a  witness  of  the 
disruption  of  her  commerce  in  the  Far  East,  as  the  result  of  the  efforts  of  the 
belligerents  to  suppress  trade  in  contraband,  in  which  neutrals  were  unquestion- 
ably engaged.  It  is  no  exaggeration  of  the  importance  of  the  incidents  which 
took  place  at  that  time  to  say  that  it  was  only  because  of  the  qualities  of  tact 
and  patience  displayed  by  the  Governments  concerned  that  these  incidents  were 
not  more  serious. 

Recent  experience,  gentlemen,  has  therefore  confirmed  my  Government  in 

its  opinion.    It  remains  firmly  convinced  that  in  the  present  condition  of  world 

commerce  and  of  human  knowledge  the  exercise  of  the  right  of  seizure  results 

only  in  hampering  neutral  commerce  without  giving  belligerents  compensat- 

[859]  ing  advantages  and  in  bringing  the  former  eventually  into  the  war.     It  is 

therefore  with  the  firm  conviction  that  the  time  has  come  to  remove  the 

dangers  which  I  have  pointed  out  that  the  British  delegation  has  the  honor  to 

propose  '  that  contraband  be  abolished  and  that  neutral  commerce  be  restored 

to  the  freedom  which  it  requires.     If  the  Conference  accepts  our  proposal,  it 

will  have  removed  a  frequent  cause  of  international  differences  and  will  have 

thus  contributed  to  the  cause  of  peace  and  justice,  which  is  the  object  of  our 

proceedings. 

Mr.  Kriege  asks  permission  to  explain  to  the  Commission  in  a  few  words 
the  proposals,2  which  have  been  filed  by  the  German  delegation  on  the  subject 
of  contraband  of  war. 

The  six  articles  which  you  have  before  you,  savs  he,  contain  the  reply 
which,  in  our  opinion,  should  be  given  to  questions  VI  and  VII  of  the  ques- 
tionnaire 3  so  ably  prepared  by  our  illustrious   President. 

The  right  of  belligerent  Powers  to  prohibit  commerce  in  articles  of  contra- 
band of  war  is  founded  on  the  principle  of  legitimate  self-defense.  It  has  abso- 
lutely nothing  to  do  with  the  right  of  capture,  which  is  the  instrumentality  of  war 
on  commerce.  The  belligerent  cannot  indeed  allow  arms,  implements  of  war, 
articles  of  all  kinds  destined  to  be  used  in  war  to  be  conveyed  to  the  enemy. 
A  neutral  vessel  which  engages  in  such  commerce  is  committing  a  violation  of 
the  duties  of  neutrality.  But  according  to  a  generally  recognized  principle,  the 
State  whose  flag  this  vessel  flies  is  not  responsible  for  this  violation.  Neutral 
States  are  not  bound  to  forbid  their  subjects  to  engage  in  a  commerce  which  from 
the  standpoint  of  the  bellieerent  is  considered  illicit.  The  necessary  counterpart 
of  this  principle  is  the  rieht  of  the  belligerent  to  take  the  law  into  his  own 
hands.  He  confiscates  goods  which  are  of  a  contraband  character  and  in  certain 
cases  the  vessel  itself  which  carried  these  goods. 

In  onr  conviction,  belligerents  cannot  give  up  the  principle  of  contraband. 
It  would  be  still  more  indispensable  if  the  inviolability  of  enemy  private  property 

*  Annex  27. 
'  Annex  28. 

*  Annex  1. 
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at  sea  were  to  be  recognized.  It  would  then  necessarily  have  to  be  applied 
to  transportation  effected  by  the  merchant  ships  of  belligerents.  The  proposal 
of  the  United  States  is  therefore  right  in  making  an  express  reservation  on  this 
subject. 

In  these  circumstances  our  efforts  should  be  directed  toward  reconciling 
as  far  as  possible  the  claims  of  belligerents  with  the  interests  of  commerce.  It  is 
a  question  of  defining  the  conception  of  contraband,  of  eliminating  the  abuses 
caused  by  an  unwarranted  extension  of  the  right  of  control  and  suppression,  and 
of  protecting  innocent  commerce  from  unnecessary  molestation.  If  we  con- 
sider the  more  or  less  bitter  disputes  between  belligerents  and  neutrals  which 
questions  of  contraband  of  war  give  rise  to  in  the  course  of  every  war,  it  is 
evident  that  by  accomplishing  the  object  indicated,  the  Conference  would  render 
a  signal  service  to  the  cause  of  peace.  In  the  rules  which  we  propose  we  have 
endeavored  to  find  a  middle  term  between  opposing  interests. 

In  the  first  place,  it  is  necessary  to  limit  the  area  of  the  right  of  control 
and  suppression  exercised  by  belligerents.  It  would  seem  to  be  inadmissible 
for  a  belligerent,  basing  his  action  on  this  right,  to  throw  the  commerce  of  the 
whole  world  into  confusion.  His  interests  command  him  to  suppress  the  carry- 
ing of  articles  of  contraband  to  his  adversary.  This  interest  is  safeguarded,  if 
it  is  recognized  that  he  has  the  privilege  of  searching  vessels  which  are  bound 
directly  for  an  enemy  port  or  a  port  occupied  by  the  enemy,  or  for  an  enemy 
fleet  at  anchor  on  the  high  seas.  The  moment  the  belligerent  is  authorized  to 
seize  contraband  of  war  on  board  a  vessel  which  is  far  distant  from  the  enemy 
country  and  which  is  not  to  go  there  until  it  has  touched  at  an  intermediate 
[860]  neutral  port,  the  door  is  opened  to  all  kinds  of  abuses  and  we  run  the 
risk  of  exposing  lawful  and  innocent  commerce  to  grave  dangers.  We  must 
therefore  not  only  proscribe  the  theory  of  continuous  voyage  but  establish  the 
principle  that  commerce  between  two  neutral  ports  may  not  be  molested  under 
the  pretext  that  the  vessel  is  carry'ng  articles  of  a  military  character  destined 
to  be  eventually  conveyed  to  the  enemy. 

It  is  in  this  sense  that  we  propose  that  only  articles  forming  the  cargo  of  a 
vessel  bound  directly  for  an  enemy  port  or  a  port  occupied  by  the  enemy,  or  for 
an  armed  force  of  the  enemy  be  considered  contraband  of  war. 

As  for  articles  to  be  considered  contraband  of  war,  we  deem  it  essential 
to  continue  the  distinction  between  the  two  kinds  of  contraband,  namely,  abso- 
lute contraband  and  relative  contraband.  In  absolute  contraband  only  arms  and 
articles  of  use  exclusively  in  war  will  be  included. 

Articles  susceptible  of  peaceful  as  well  as  military  use  can  only  be  declared 
relative  contraband.  That  is  to  say,  such  articles  will  not  be  liable  to  seizure 
unless  it  is  proved  that  they  are  destined  for  military  or  naval  forces  of  the 
enemy. 

We  do  not  mean  to  say  that  we  do  not  see  the  advantage  there  would  be 
in  limiting  the  number  of  articles  that  may  be  carried  on  the  list  of  relative 
contraband.  We  have  been  obliged,  however,  to  give  up  such  an  idea,  in  view 
of  the  fact  that  there  are  very  few  articles  which  by  their  nature  and  their  use- 
fulness to  the  enemy  may  not,  if  the  case  should  arise,  make  it  desirable  to  pro- 
hibit their  transportation. 

Nevertheless  belligerents  would  be  bound  to  publish  and  notify  to  neutral 
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Governments  in  detail  the  articles  which  they  deem  it  necessary  to  consider 
contraband  of  war. 

Articles  4  and  5  deal  with  the  penalty  for  the  carrying  of  contraband  of  war. 
Contraband  shall  always  be  confiscated.  Confiscation  shall  include  the  carrying 
vessel  only  in  case  its  owner  or  its  captain  has  knowledge  of  the  presence  of  con- 
traband on  board,  and  if  the  contraband  forms  more  than  half  of  the  cargo. 
This  confiscation  is  based  upon  the  theory  that  the  penalty  must  be  in  proportion 
to  the  gravity  of  the  hostile  act  committed  by  the  owner  or  by  his  agents.  It  would 
likewise  be  unjust  to  release  the  vessel,  if  the  captain  was  ignorant  of  the  out- 
break of  hostilities  and  if  he  is  still  ignorant  thereof  through  no  fault  of  his  own, 
which  is  to  be  presumed  in  case  the  vessel  is  encountered  at  sea  during  the  week 
following  the  outbreak  of  hostilities  and  has  not  within  that  time  put  into  any 
port.  In  the  same  circumstances,  an  indemnity  would  be  granted  the  owner  of  the 
goods  confiscated  as  contraband  of  war. 

The  last  article  refers  to  acts  which,  in  our  opinion,  should  be  placed  in  the 
same  category  as  the  carrying  of  contraband.  It  deals  with  service  rendered  a 
belligerent  by  the  transportation  of  bodies  of  troops  or  of  individual  passengers 
who  belong  to  its  armed  forces.  It  is  our  opinion  that  in  the  first  case  the  vessel 
should  be  confiscated;  but  not  if  only  a  few  individual  military  passengers  are 
found  on  board.  It  would  hardly  be  just  to  require  that  the  captains  of  great 
modern  liners,  which  carry  thousands  of  passengers  should  look  into  the  char- 
acter of  each  one  of  them  and,  in  case  of  error,  to  inflict  so  heavy  a  penalty.  We 
therefore  propose  that  a  vessel  be  not  confiscated  unless  the  transportation  of 
military  passengers  constitutes  the  real  object  of  the  voyage.  It  is  of  course  un- 
derstood that  soldiers  found  on  board  shall  be  made  prisoners  of  war. 

There  is  still  another  question  connected  with  that  of  contraband  and  with 
regard  to  which  the  German  delegation  has  filed  a  special  proposal.     It 
[861]  refers  to  the  protection  of  postal  correspondence  in  time  of  naval  war- 
fare.   We  believe  that  it  would  be  of  advantage  to  establish  the  principle 
that  postal  correspondence  forwarded  by  sea  is  inviolable. 

Postal  relations  have  in  our  time  such  importance,  there  are  so  many  com- 
mercial and  other  interests  dependent  on  the  regularity  of  the  mails,  that  it  is 
highly  desirable  to  protect  them  from  the  disturbance  which  might  be  caused  by 
naval  warfare.  On  the  other  hand,  it  is  hardly  likely  that  belligerents,  who  have 
at  their  disposal  for  the  transmission  of  their  dispatches  the  channels  of  teleg- 
raphy and  radiotelegraphy,  would  resort  to  the  ordinary  mails  for  official  com- 
munications relating  to  military  operations.  The  advantages  to  be  derived  by 
belligerents  from  control  of  the  postal  service  is  not  to  be  compared  with  the 
harm  done  legitimate  commerce  by  the  exercise  of  this  control. 

The  most  effective  means  of  attaining  this  object  would  be  to  free  from  all 
control  vessels  engaged  in  regular  mail  service.  However,  there  does  not  seem 
to  be  much  likelihood  that  such  action  will  be  taken.  We  must  confine  ourselves 
to  proclaiming  that  belligerents  must  take  into  consideration  the  special  character 
of  such  vessels  and  abstain,  so  far  as  possible,  from  exercising  the  right  of  search 
aboard  them.  But  inviolability  of  the  correspondence  itself  should  be  absolute, 
whatever  may  be  the  nationality  of  the  vessel  carrying  it.  Belligerents  would 
have  no  right,  in  case  of  the  seizure  of  a  mail  steamer,  to  break  the  seals  of  bags 
containing  letters  for  the  purpose  of  examining  them,  and  they  would  be  bound 
to  take  necessary  measures  to  ensure  their  prompt  delivery  at  their  detination. 

Mr.  Louis  Renault  thinks  that  the  statement  made  by  his  Excellency  Lord 
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Reay  should  be  carefully  studied  by  the  members  of  the  Commission.  He  there- 
fore proposes  that  the  examination  of  it  be  postponed  to  the  next  meeting. 

The  President  seconds  this  proposal.  He  states  that  the  continuation  of 
the  general  discussion  of  question  VI  and  those  following  the  questionnaire l 
is  postponed  to  Friday,  July  26. 

His  Excellency  Mr.  Porter  files,  in  the  name  of  the  delegation  of  the  United 
States  of  America,  the  following  amendment 2  to  the  project  of  the  Italian  dele- 
gation 3  concerning  blockade : 

Article  3 

Omit  the  words :  "  by  longitude  and  latitude." 

Article  5 

Omit  the  article  and  substitute: 

Any  vessel,  which  after  a  blockade  has  been  duly  notified  sails  for  a  port  or 
place  that  is  blockaded,  or  attempts  to  force  the  blockade,  may  be  seized  for 
violation  of  the  blockade. 

The  meeting  adjourns  at  12:  10  o'clock. 


[862] 

Annex 

DEFINITION  OF  THE  TERM  "AUXILIARY  VESSEL" 

Report  to  the  Commission* 

On  June  28  last,  the  British  delegation  presented  to  the  Commission  a 
position  relating  to  the  definition  of  the  term  "  war-ship,"  which  was  reported 
in  annex  2  of  the  proceedings  of  the  Fourth  Commission. 
This  proposition  is  thus  worded : 

There  are  two  classes  of  war-ships: 

A.  Fighting  ships; 

B.  Auxiliary  vessels. 

A.  The  term  "  fighting  ship  "  shall  include  all  vessels  flying  a  recognized 
flag,  which  are  armed  at  the  expense  of  the  State  for  the  purpose  of  attacking 
th)e  enemy,  and  the  officers  and  crew  of  which  are  duly  authorized  for  this 
purpose  by  the  Government  to  which  they  belong.     It  shall  not  be  lawful  for 

1  Annex  1. 

1  Annex  35. 

'  Annex  34. 

*  This  report  is  presented  in  the  name  of  a  committee  of  examination,  which  was  com- 
posed of  his  Excellency  Count  Tornielli,  president,  his  Excellency  Mr.  Martens,  president 
of  the  Fourth  Commission,  his  Excellency  Lord  Reay  (Great  Britain),  Rear  Admiral  Siegel 
(Germany),  Rear  Admiral  Sperry  (United  States),  Rear  Admiral  Hayao  Shimamura 
(Japan),  Captain  Behr  (Russia),  Lieutenant  Surie  (Netherlands),  Mr.  Fromageot,  secre- 
tary of  the  Fourth  Commission,  reporter.    ' 
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a  vessel  to  assume  this  character  except  before  its  departure  from  a  national 
port,  nor  to  relinquish  it  except  after  its  return  to  a  national  port. 

B.  The  term  "  auxiliary  vessel "  shall  include  all  merchant  ships, 
whether  belligerent  or  neutral,  which  are  used  for  the  transportation  of 
sailors,  munitions  of  war,  fuel,  provisions,  water,  or  any  other  kind  of  naval 
supplies,  or  which  are  designed  for  making  repairs,  or  charged  with  the  car- 
rying of  dispatches  or  the  transmission  of  information,  if  the  said  vessels  are 
obliged  to  carry  out  the  sailing  orders  given  them,  either  directly  or  indirectly, 
by  a  belligerent  fleet.  The  definition  shall  likewise  include  all  vessels  used 
for  the  transportation  of  military  troops. 

At  the  session  of  July  19  last,  there  was  a  certain  amount  of  confusion  as  to 
the  scope  and  exact  meaning  of  this  proposition. 

Did  the  proposition  really  concern  the  conversion  of  merchant  ships  into 
war-ships  ?  Would  it  not  be  better  to  consider  it  in  connection  with  contraband  ? 
Was  it  a  new  question,  separate  and  distinct,  concerning  the  recognition  of  a 
certain  legal  status  with  respect  to  private  vessels,  enemy  or  neutral,  put  into 

service  by  military  forces? 
[863]  Such  were  the  circumstances  under  which,  upon  the  initiative  of  his  Excel- 
lency Count  Tornielli,  you  constituted  a  small  committee  composed,  with 
your  bureau,  of  the  delegates  of  the  Powers  that  had  presented  propositions  re- 
specting the  conversion  of  merchant  ships  into  war-ships.  You  requested  this 
committee  to  define  the  meaning  and  the  scope  of  the  said  paragraph  B  of  the 
British  proposition. 

The  committee  met  yesterday  morning,  July  23,  and  has  been  pleased  to 
charge  your  secretary  to  lay  briefly  before  you  the  result  of  its  deliberations. 

The  British  proposition,  as  presented,  includes  in  its  preamble,  as  you  have 
seen,  in  the  single  expression  "  war-ships,"  two  classes,  fighting  ships  and  auxiliary 
vessels. 

His  Excellency  Lord  Reay  declared  at  the  very  start  that  he  withdrew  this 
preamble. 

As  a  result,  there  is  no  longer  occasion  to  present,  as  a  class  of  war-ships, 
the  vessels  referred  to  by  the  British  proposition  under  the  name  of  auxiliary 
vessels. 

The  proposition  is  therefore  found  to  include  at  present  two  clearly  distinct 
provisions : 

1.  A  provision  relative  to  the  definition  of  "fighting  ships,"  that  is  to  say, 
the  conditions  that  a  war-ship  must  fulfill  in  order  to  enjoy  this  characterization 
from  the  standpoint  of  international  law. 

In  this  respect  and  in  reply  to  a  remark  made  by  Count  Tornielli,  the 
honorable  British  delegate  very  plainly  declared  that  nothing  was  further  from 
the  mind  of  his  Government  than  to  propose  a  text  which  might  bring  up  the 
thought  of  a  disguised  reestablishment  of  the  old  right  of  privateering. 

Furthermore,  this  first  paragraph  did  not  have  to  be  examined  by  the 
committee.  It  seemed  naturally  to  require  discussion  in  connection  with  the 
propositions  presented  on  the  same  subject  by  the  other  delegations. 

2.  A  provision  containing  a  definition  of  what  the  British  delegation  pro- 
poses to  call  "  auxiliary  vessels." 

On  this  point  his  Excellency  Lord  Reay  explained  the  point  of  view  of  his 
delegation,  which  is  to  assimilate  to  the  military  vessels  of  a  naval  force,  with 
respect  to  the  treatment  to  which  they  are  exposed,  merchant  ships,  whether 
employed  in  the  service  of  this  fleet  for  any  purpose  or  placed  under  its  orders, 
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or  serving  to  transport  troops  in  any  way,  thus  plainly  rendering  hostile  assistance 
to  the  fleet. 

In  order  to  define  the  scope  of  the  proposition  the  members  of  the  committee 
explained  in  turn  the  consequences  which  it  seemed  to  carry  in  its  train. 

Hostile  character  recognized  with  respect  to  vessels  carrying  munitions,  fuel, 
provisions,  etc.,  it  was  remarked,  is  nothing  else  than  the  sanction  of  the  idea  of 
contraband  in  apparent  contradiction  to  the  proposal,  made  by  Great  Britain,  to 
abolish  this  idea.  Contraband  destined  for  a  naval  force  would  thus  be  left  seiz- 
able — and,  as  we  are  about  to  see,  under  more  rigorous  conditions  than  before — 
while  the  same  kind  of  transportation  to  an  enemy  port  would  be  lawful. 

On  the  other  hand,  in  the  present  state  of  law,  a  merchant  ship  accompanying 
a  fleet  is  simply  exposed  to  the  common  law  treatment,  that  is  to  say,  capture 

and  the  requirement  of  a  confirming  decision  by  a  prize  court. 
[864]   Subjection  of  the  said  vessel  to  the  same  treatment  as  the  military  vessels 
of  this  fleet  would  authorize  not  only  capture  without  any  judicial  prize 
decision,  but  also  the  employment  of  all  means  of  destruction  in  use  between 
military  forces. 

From  this  exchange  of  observations  and  the  explanations  given  by  his  Excel- 
lency Lord  Reay,  it  follows  that  the  meaning  and  scope  of  the  British  proposition 
may  be  stated  as  follows : 

Properly  speaking,  this  is  not  a  question  of  contraband  nor  of  merchant  ships 
converted  into  war-ships,  that  is  to  say,  mobilized.  It  is  not  commerce  with  a 
belligerent  that  is  referred  to,  but  the  fact  of  a  vessel's  being  in  the  service  of 
this  belligerent  in  any  capacity  whatever,  as  a  magazine  ship,  repair  ship,  pro- 
vision, fuel,  or  munition  ship.  Perhaps  the  ship  may  be  in  ballast,  accompanying 
the  fleet  for  such  and  such  a  contingency. 

These  vessels,  in  the  course  of  their  service  in  behalf  of  the  belligerent, 
would,  according  to  the  British  proposition,  be  subjected  to  the  same  treatment 
as  the  military  vessels  of  this  belligerent,  with  all  the  consequences  of  fact  and 
of  law  which  result  therefrom. 

As  soon  as  their  service  has  terminated,  they  would  again  be  under  the  juris- 
diction of  common  law. 

The  expression  "  auxiliary  vessel,"  often  used  to  designate  mobilizable  or 
mobilized  vessels,  which  are  destined  to  exercise  the  rights  of  belligerents,  may 
here  cause  confusion.     Such  confusion,  as  may  be  seen,  must  be  avoided. 

Is  it  proper,  as  our  president,  Mr.  Martens,  has  pointed  out,  to  recognize 
this  new  class  of  vessels,  standing,  in  a  way,  between  belligerent  military  ships 
and  private  vessels? 

Is  there  occasion  to  impose  the  proposed  treatment  upon  them? 

Should  a  distinction  be  made  between  a  vessel  sailing  in  company  with  a 
fleet,  a  vessel  sailing  alone  under  the  orders  of  the  said  fleet,  and  a  vessel  trans- 
porting troops? 

The  committee  of  examination  was  not  asked  to  pass  upon  this  question. 
It  has  endeavored,  as  it  was  charged,  to  define  the  question,  which  is  for  you 
to  decide. 


[865] 
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His  Excellency  Mr.  Martens  presiding. 

On  the  President's  inquiry  whether  the  Commission  has  any  remarks  to 
make  on  the  minutes  of  the  last  meeting,  his  Excellency  Lord  Reay  asks  that 
certain  corrections  be  made  therein.  The  minutes  will,  therefore,  not  be  adopted 
until  the  next  meeting. 

The  President  recalls  that  the  program  includes  the  discussion  of  the  ques- 
tion of  contraband  of  war.  It  will  not  be  necessary  for  the  Commission  to  enter 
into  the  details  of  the  various  proposals.  It  will  discuss  the  two  points  of  view 
set  forth  and  the  committee  of  examination  will  take  into  account  all  the  opinions 
which  have  been  expressed  in  drawing  up  a  text  that  will  endeavor  to  reconcile 
these  divergent  views  and  that  will  be  laid  before  the  Commission  for  ratification. 

On  question  VI  of  the  questionnaire,1  which  reads :  What  is  the  foundation 
of  the  right  of  belligerent  Powers  to  prohibit  commerce  in  articles  constituting 
contraband  of  war?  his  Excellency  Mr.  Carlos  Rodriguez  Larreta  considers 
it  necessary  to  say  a  few  words  on  the  attitude  of  the  Argentine  delegation  as 
regards  the  question  now  under  discussion. 

It  will  vote  in  favor  of  the  proposal  which  makes  it  optional  to  grant  days 
of  grace  to  merchant  ships  that  happen  to  be  in  an  enemy  port  on  the  outbreak 
of  hostilities.  There  is  absolute  consistency  between  this  vote  and  the  Argentine 
delegation's  vote  on  the  right  of  capture  and  confiscation  of  merchant  ships  under 
an  enemy  flag.  It  is  likewise  in  keeping  with  a  principle  which  that  delegation 
will  endeavor  to  apply  to  all  questions  which  arise  in  naval  warfare. 

The  Argentine  delegation  has  declared  itself  in  favor  of  arbitration  and  of 
international  justice ;  but  "  war  is  war  "  without  other  limitations  than  those  that 
must  be  placed  upon  cruelty  and  barbarity ;  for  if  it  is  not  given  the  Conference 
to  ensure  peace,  the  Argentine  delegation  cannot  for  that  reason  deprive  war  of 
its  necessary  energies. 

Nevertheless  his  Excellency  Mr.  Larreta  expresses  his  unreserved  adhesion 
to  the  British  proposal 2  with  regard  to  the  definition  of  the  term  auxiliary  vessel 

and  with  regard  to  the  abolition  of  contraband  of  war. 
[866]  We  are  not  ignorant  of  the  fact,  says  his  Excellency  Mr.  Larreta,  that 
the  application  of  this  system,  a  brand  new  one  in  the  practice  and  science 
of  international  law,  would  tend  to  prolong  wars  in  future  until  one  of  the 
belligerents  had  exhausted  his  financial  resources.  But,  on  the  other  hand, 
it  would  prevent  disputes  that  could  not  be  settled  by  process  of  law,  and  which 
in  the  matter  of  contraband  of  war  produce  divergences  among  publicists,  in  in- 
ternational treaties,  and  in  the  domestic  legislation  of  the  various  countries. 

1  Annex  1. 
•Annex  27. 
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Moreover,  the  benefit  to  neutral  commerce,  that  is  to  say,  to  commerce  in 
general,  which  would  result  from  its  adoption,  would  be  tremendous,  and  it  is 
our  conviction  that  the  evils  of  war  should  fall  exclusively,  if  it  were  possible, 
upon  the  belligerent  countries  alone. 

Mr.  Louis  Renault  states  that  the  British  proposal,  which  aims  to  eliminate 
contraband  of  war,  has  attracted  considerable  attention  not  only  in  the  Confer- 
ence itself,  but  also  on  the  outside.  This  proposal  has  the  merit  of  having  out- 
stripped theory.  Although  much  has  been  written  on  contraband  of  war,  although 
many  systems  have  been  set  up,  no  writers  have  thus  far  advanced  so  radical  a 
proposal  on  this  subject  as  that  of  the  British  delegation. 

It  is  not,  however,  without  precedents.  Mr.  Ernest  Nys  informs  us  that 
a  German  jurist  of  the  eighteenth  century  proposed  that  the  abolition  of  the 
conception  of  contraband  of  war,  and  consequently  free  trade  between  neutrals, 
be  adopted. 

The  Commission  has  heard  from  his  Excellency  Lord  Reay  the  most  en- 
lightening and  the  most  striking  exposition  that  could  be  given  of  the  reasons  in 
support  of  the  British  proposals.  This  exposition  is  interesting  from  several 
points  of  view,  but  above  all  because  it  manifests  great  consideration  for  the 
rights  of  neutrals.  Mr.  Louis  Renault  does  not  wish  to  undertake  a  complete 
refutation  of  the  thesis  upheld  with  so  much  authority  by  his  Excellency  Lord 
Reay,  but  he  desires  to  answer  him  with  a  few  observations. 

His  Excellency  Lord  Reay  has  very  forcibly  emphasized  the  difference  be- 
tween the  maritime  trade  of  to-day  and  that  of  the  past ;  but  it  would  seem  that 
he  has  in  his  illuminating  exposition  somewhat  exaggerated  the  difficulties  in  the 
way  of  the  examination  and  seizure  of  contraband  of  war,  in  order  to  bring 
about  the  abolition  of  contraband.  It  is  somewhat  of  an  exaggeration  to  lay 
before  us  only  the  hypothesis  of  a  cruiser  that  encounters  a  steamer  carrying  a 
cargo  of  various  kinds,  whose  character  is  frequently  unknown  to  the  officers, 
and  to  point  out  the  annoyances  and  injuries  incurred  by  neutrals  under  such 
circumstances.  Other  hypotheses  may  be  presented.  Vessels  may  be  loaded  with 
a  loose  cargo  of  contraband  of  war,  about  whose  destination  there  can  be  no  un- 
certainty and  as  to  the  examination  and  seizure  of  which  there  would  be  no 
trouble  or  difficulty.  Again,  the  right  of  seizure  and  of  confiscation  may  have 
a  preventive  effect.  It  gives  rise  to  risks  which  people  will  frequently  hesitate  to 
incur  and  which  will  cause  a  great  increase  in  insurance  premiums. 

Moreover,  it  is  perhaps  a  bad  thing  to  give  neutral  commerce  too  great  facili- 
ties. The  Declaration  of  Paris  of  1856  materially  ameliorated  the  condition  of 
that  commerce.  It  allowed  it  to  undergo  immense  development  in  time  of  war, 
which  of  course  is  legitimate ;  but  there  are  some  who  would  now  like  to  go  still 
further,  and  this  cannot  be  done  without  certain  drawbacks.  If  we  guarantee  to 
neutrals  free  trade  without  any  restrictions,  will  they  not  have  considerable  in- 
terest in  the  prolongation  of  hostilities,  since  their  commerce  will  be  in  a  more 

favorable  situation  than  in  time  of  peace? 
[867]  Again,  the  right  of  control  and  of  seizure  can  be  made  to  harmonize  with 
modern  ideas  concerning  the  law  of  war.  We  have  at  the  present  time  a 
more  exact  conception  of  the  neutrality  of  States.  It  was  long  admitted  that 
neutrals  might  render  belligerents  more  or  less  direct  aid  without  absolutely  losing 
their  status  as  neutrals.  Nowadays  an  absolute  observance  of  the  duties  of 
neutrality  and  complete  abstention  from  doing  anything  whatever  in  behalf  of 
the  belligerents  are  required.    This  conception  once  firmly  established,  it  became 
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necessary  to  regulate  the  relations  of  neutral  subjects  with  belligerents.  For  a 
long  time  the  belligerent  claimed  the  right  to  isolate  his  adversary.  To  prohibit 
his  own  subjects -from  having  relations  with  the  latter,  and  to  consider  such 
relations  an  act  of  treason — that  was  his  right ;  but  he  also  wished  to  extend  the 
same  prohibition  to  the  subjects  of  a  neutral  country.  It  was  for  this  purpose 
and  to  attain  the  same  object  that  he  proclaimed  a  fictitious  blockade  of  the  ports 
and  coasts  of  his  adversary,  and  it  was  from  this  conception  that  the  principle  of 
contraband  of  war  sprang.  It  was  afterwards  admitted  that  neutral  subjects 
might  trade  with  belligerents,  but  they  could  not  be  allowed  to  take  advantage  of 
this  privilege  to  give  aid  to  belligerents. 

In  this  connection  it  would  be  of  interest  to  define  the  conception  of  the 
neutral  State  as  regards  its  own  subjects.  Shall  a  neutral  State  be  obliged  to 
prohibit  as  unlawful  the  relations  of  its  subjects  with  belligerents  and  exercise 
a  supervision  over  the  goods  that  they  ship?  Evidently  not.  A  neutral  State 
cannot  be  compelled  to  intervene  and  must  not  incur  any  responsibility  for  the 
commerce  in  which  its  subjects  engage.  Then  there  intervened  a  compromise 
between  neutrals  and  belligerents.  Neutrals  have  left  it  to  belligerents  to  defend 
themselves  and  have  given  them  permission  to  control  and,  if  need  be,  to  seize 
dangerous  commerce.  From  the  non-responsibility  of  the  neutral  State  arose 
the  right  of  control  and  seizure  by  the  belligerent.  That  is  why  in  their  declara- 
tions of  neutrality  States  remind  their  subjects  of  the  duties  imposed  upon  them 
by  their  status  as  neutrals.  It  is  evident  that  neutral  States  cannot  be  indifferent 
to  the  fate  of  their  subjects.  They  intervene  to  protect  them  from  the  risks  which 
they  run,  but  only  if  there  have  been  irregularities  and  abuses  committed  with 
regard  to  them. 

We  must  therefore  endeavor  to  regulate  in  advance  the  questions  of  contra- 
band between  belligerents  and  neutrals.  If  there  have  been  abuses,  the  abolition, 
of  contraband  of  war  is  rather  an  energetic  way  of  putting  an  end  to  them. 
Will  the  conception  of  this  contraband  disappear  entirely  upon  the  acceptance  of 
the  formula  which  the  British  delegation  proposes  concerning  auxiliary  vessels? 

It  is  permissible  to  have  certain  doubts  on  this  subject.  Shall  we  not  be  re- 
turning to  the  control  of  neutral  vessels  by  this  theory  of  auxiliary  vessels  ?  Shall 
we  not  decree  rigorous  measures  with  regard  to  them  when  it  is  proved  that  they 
have  intimate  relations  with  the  belligerent  fleet?  The  conception  of  contra- 
band of  war  will  disappear,  but  neutral  vessels  that  engage  in  unneutral  service 
will  be  treated  with  much  greater  rigor.  It  is  to  be  feared  that  there  will  be 
disappointments  on  this  score. 

These  general  considerations  have  convinced  the  French  delegation  of  the 
necessity  of  continuing  contraband  of  war ;  but  though  that  is  its  idea,  it  never- 
theless thinks  that  there  are  ameliorations  which  might  be  introduced  into  the 
system.  This  is  a  question  upon  which  public  opinion  has  been  heard.  President 
Roosevelt  has  expressed  himself  on  the  necessity  of  progress  in  this  regard, 
and  we  might  mention  an  interesting  article  by  Mr.  Lawrence  on  contraband  of 
war,  which  points  out  the  danger  incurred  with  regard  to  the  maintenance 
[868]  of  peace  as  a  result  of  the  difficulties  in  connection  with  the  application 
of  the  rules  of  contraband.  The  main  fault  that  is  found  with  the 
present  system  is  its  uncertainty,  the  absence  of  precise  rules.  It  was  with  this 
idea  in  mind  that  the  French  delegation  made  known  the  chief  features  of  its 
proposal. 
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The  system  which  it  proposes  has  for  its  starting-point  a  limitative  list 
of  articles  constituting  contraband  of  war.  The  enumeration  of  these  articles 
belongs  to  the  province  of  the  army  and  naval  officers.  It  h^s  no  place  there- 
fore in  the  present  exposition,  but  it  can  be  prepared  by  the  Commission.  Trade 
in  articles  of  absolute  contraband — that  is  to  say,  articles  that  are  destined 
exclusively  for  use  in  war — is  illicit  in  itself.  At  the  present  time,  as  soon  as 
hostilities  break  out  neutrals  must,  without  there  being  need  of  a  special  declara- 
tion, abstain  from  trade  in  such  articles.  When  such  articles  are  captured,  the 
rules  that  are  applied  are  not  the  same  in  all  navies.  The  French  proposal  * 
requires  a  single  sanction,  in  the  belief  that  an  imperfect  rule  which  is  unani- 
mously applied  is  better  than  uncertainty  which  sometimes  lays  stress  on  the 
proportion  of  contraband  in  the  cargo  of  the  vessel,  and  sometimes  on  the  good 
faith  of  the  captain.  Now  it  is  probable  that  if  we  confined  ourselves  to  includ- 
ing in  contraband  of  war  only  articles  of  absolute  contraband,  the  interests  of 
belligerents  would  not  be  satisfied.  There  are  circumstances  where  a  belligerent 
must,  depending  on  the  social,  economic  or  military  situation  of  his  adversary, 
prohibit  trade  in  such  and  such  articles,  which  may  be  specified  by  the  Commis- 
sion. These  articles  are  essentially  different  from  other  articles.  In  the  first 
place,  they  must  be  made  the  subject  of  a  formal  declaration  on  the  part  of  the 
belligerent.  That  is  considerable  progress,  for  by  making  known  at  the  very 
beginning  of  hostilities  the  articles  which  will  be  considered  contraband  of  war, 
we  put  an  end  to  the  uncertainty  which  nowadays  causes  confusion  to  neutral 
commerce. 

With  regard  to  articles  of  this  second  category,  the  French  delegation  pro- 
poses to  apply  different  rules.  It  may  be  that  in  some  cases  it  can  be  proved 
that  they  are  destined  for  a  belligerent  fleet  or  a  besieged  city.  In  a  word,  if 
the  belligerent  can  clearly  prove  the  hostile  purpose  of  the  cargo,  he  will  apply 
to  it  the  rules  of  absolute  contraband ;  that  is  to  say,  confiscation  pure  and 
simple.  If,  on  the  contrary,  the  belligerent  cannot  prove  this,  he  will  merely 
have  a  simple  right  of  preemption  as  regards  the  suspected  cargo.  The  effect 
of  this  provision  will  be  to  place  a  barrier  in  the  way  of  the  temptation  to  the 
belligerent  to  make  his  list  of  articles  of  contraband  too  long.  The  exercise  of 
his  right  of  preemption  will  be  a  heavy  responsibility  which  he  will  not  be  will- 
ing to  assume  lightly.  The  French  delegation  believes  that  this  reform  will  be 
a  noteworthy  improvement  of  the  present  situation  and  as  such  recommends  it 
to  the  attention  of  the  Commission.     {Applause.) 

His  Excellency  Mr.  Hammarskjold  says  that  it  would  be  interesting  to 
compare  the  rules  on  the  question  of  contraband  which  were  practically  uni- 
versally recognized  at  the  beginning  of  the  nineteenth  century  with  the  practices 
in  vogue  toward  the  end  of  the  said  century  and  at  the  beginning  of  the  present 
one.  This  comparison  would  not  be  in  favor  of  our  time.  On  the  contrary,  it 
must  be  acknowledged  that  we  have  returned  to  the  ancient,  regrettable  prac- 
tice which  seemed  to  have  been  definitely  abandoned. 

At  the  beginning  of  the  nineteenth  century  a  catalogue  of  articles  of  contra- 
band had  been  compiled  by  means  of  a  series  of  international  treaties. 

In  this  catalogue,  whose  contents  were  adopted  by  the  majority  of  the 
Powers  of  Europe,  the  application  of  the  principle  of  contraband  was  mutually 
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[869]  determined  and  was,  with  few  exceptions,  confined  to  articles  destined 
exclusively  for  military  purposes. 

This  has  not  been  the  case  in  the  declarations  made  by  belligerents  in  recent 
wars.  The  rather  vague  terms  of  these  declarations  would  not  prevent  almost 
any  article  whatever  from  being  treated  as  contraband. 

In  our  opinion,  says  he,  this  fact  is  very  unsatisfactory.  It  is  quite  natural 
that  every  project  aiming  to  limit  and  restrict  the  domain  of  contraband  of  war 
should  be  assured  a  favorable  reception  by  States  which,  because  of  their  geo- 
graphical situation  and  their  policy,  have  a  right  to  expect  that  they  will  not  be 
drawn  into  war. 

It  goes  without  saying  that  from  this  point  of  view  it  would  seem  to  be 
desirable  to  abolish  contraband,  as  has  been  proposed  *  by  the  delegation  of  Great 
Britain.  Our  eminent  colleague  Lord  Reay  has  advanced  in  favor  of  this  pro- 
posal arguments  whose  great  weight  is  felt  by  us  all.  Consequently,  in  view  of 
the  great  development  that  has  taken  place  in  our  day  in  means  of  communica- 
tion, it  would  very  rarely  happen  that  a  belligerent  State  would  succeed  in 
cutting  off  its  adversary  through  confiscation  at  sea  from  the  supplies  that  are 
necessary  for  carrying  on  the  war  and  in  influencing  thereby  the  course  of 
events. 

The  question  of  abolishing  or  restricting  the  principle  of  contraband  of  war 
may  therefore  be  considered  a  question  of  rather  pecuniary  interest.  In  all 
cases  a  state  of  war  is  an  exceptional  situation  for  all  Powers,  even  those  which 
look  upon  war  as  by  no  means  a  remote  possibility.  Consequently  the  damage 
which  a  Power  may  do  its  adversary  in  the  course  of  a  war  by  means  of  con- 
fiscation cannot  counterbalance  the  losses  it  would  suffer  when  it  happens  to  be 
a  neutral  and  its  maritime  commerce  is  thrown  into  grievous  confusion  by  the 
application  of  the  principle  of  contraband.  I  shall  not  pursue  further  my  observa- 
tions on  this  subject,  in  view  of  the  penetrating  and  exhaustive  consideration 
given  it  by  Lord  Reay.  I  therefore  confine  myself  to  stating,  in  the  name  of 
the  delegation  of  Sweden,  that  we  support  any  project  tending  to  diminish  the 
burdens  which  the  principle  now  in  force  concerning  contraband  of  war  imposes 
upon  neutral  commerce. 

His  Excellency  Mr.  Tcharykow  desires  to  explain,  before  a  vote  on  the 
various  proposals  that  have  been  submitted  to  the  Commission,  the  point  of 
view  which  the  delegation  of  Russia  takes  on  the  question  of  contraband  of  war. 

In  examining,  says  he,  the  different  solutions  of  which  this  question  is  sus- 
ceptible, the  Russian  delegation  is  before  all  else  inspired  by  the  wish  to  preserve 
the  general  peace.  We  believe  that  the  time  has  come  to  put  an  end,  by  means 
of  an  international  agreement,  to  the  risks  to  which  the  relations  between  States 
are  exposed  as  a  result  of  the  divergent  practices  which  exist  in  this  matter 
and  of  the  uncertainty  there  is  concerning  the  rules  that  may  be  applied  to 
suppress  trade  in  contraband. 

We  are  glad  to  recognize  the  just  grounds  for  the  important  considerations 
to  which  the  British  delegation  called  attention  at  the  last  meeting  of  this  Com- 
mission, and  we  are  disposed  to  join  in  the  effort  to  discover  means  better  cal- 
culated to  prevent  international  disputes  in  this  matter. 

We  wish  to  prevent  disputes ;  but  can  we  be  sure  that  we  shall  always  suc- 
ceed in  avoiding  them?    The  doubt  which  is  permissible  on  this  subject  imposes 
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upon  every  State  the  obligation  of  providing  for  its  legitimate  self-defense.  One 
way  of  doing  this  is  to  prevent  the  enemy  from  obtaining  from  a  neutral  the 
things  he  needs  for  the  waging  of  war. 

The  established  custom  in  this  matter  is  not  unknown  to  the  British  dele- 
gation. 

That   delegation   has,    even   in   proposing   a   new    definition   of    the   term 

"  auxiliary  vessel,"  insisted  upon  the  necessity  of  a  belligerent's  taking 

[870]  rigorous  measures  against  a  vessel,  even  a  neutral  vessel,  if  it  is  in  the 

service  of  the  belligerent  in  any  capacity  whatever,  even  though  it  is  used 

merely  to  carry  a  reserve  supply  of  provisions,  whether  it  has  a  cargo  or  is  in 

ballast. 

We  also  recognize  this  necessity.  It  is  derived  from  the  irrefutable  prin- 
ciple that  a  belligerent  has  an  absolute  right  to  defend  himself  and  that  a  neutral 
who  furnishes  articles  which  he  needs  for  the  carrying  on  of  hostilities,  is  him- 
self taking  part  in  these  hostilities,  is  violating  neutrality,  and  thus  renders  him- 
self liable  of  his  own  free  will  to  the  consequences  of  his  action. 

Nevertheless  this  principle,  however  absolute  it  may  be,  admits  of  a  limita- 
tion— the  safeguarding  of  the  interests  of  legitimate  neutral  commerce. 

I  need  not  recall  to  you,  gentlemen,  the  attention  which  the  Imperial  Gov- 
ernment of  Russia  has  for  centuries  devoted  to  these  interests. 

The  eminent  first  delegate  of  Belgium,  in  opening  the  meetings  of  the  Com- 
mission over  which  he  presides,  related  the  history  of  Russia's  efforts  in  that 
direction  with  a  precision  and  an  eloquence  which  we  all  well  remember.  We 
remain  faithful  to  these  traditions;  we  keep  to  this  historic  ground  which  has 
since  been  fortified  by  many  a  treaty.  And  at  the  present  time  it  is  no  longer 
Russia  alone,  together  with  a  group  of  continental  States,  as  in  the  days  of 
the  "  armed  neutrality  "  of  the  eighteenth  century,  who  desires  to  protect  the 
commerce  of  neutrals.  We  have  learned  from  the  recent  address  of  his  Excel- 
lency Lord  Reay  that  Great  Britain,  on  her  side,  has  resolutely  come  to  their 
defense.  We  have  listened  to  the  detailed  statement  made  by  the  British  dele- 
gation of  the  evils  which  the  commerce  of  neutrals  suffer  under  the  existing 
system.  We  have  heard  also  well  reasoned  objections  to  applying  to  these  evils 
the  supreme  remedy  proposed  *  by  England,  the  abolition  of  contraband.  We 
venture  to  hope  that  this  Commission  will  succeed  in  finding  the  elements  of  a 
unanimous  agreement  on  this  grave  question,  ahd  we  are  ready  to  examine,  in 
the  sincere  spirit  of  conciliation  and  good  understanding,  every  proposal  made 
in  this  sense.  We  are  convinced  that  it  is  possible  and  that  it  would  be  very 
timely  to  introduce  improvements  into  a  situation  with  regard  to  which  neutrals, 
as  well  as  belligerents,  have  reason  to  complain.  We  think,  as  does  the  delega- 
tion of  France,  that  we  might  endeavor  to  discover  such  ameliorations  by  study- 
ing, among  other  things,  the  nomenclature  of  articles  that  might  be  declared 
contraband,  a  nomenclature  for  which  the  list  proposed  2  by  the  French  dele- 
gation and  that  presented  by  the  delegation  of  Germany  3  contain  valuable  mate- 
rial. Perhaps  it  would  also  be  possible  to  find  out  to  what  extent  we  might 
exclude  in  future  by  common  agreement  from  this  nomenclature  certain  articles 
which  have  at  times  been  included  therein.    These  points  and  many  others  might 
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be  discussed  in  detail  and  to  good  purpose,  it  seems  to  us,  by  the  committee  of 
examination  of  this  Commission.  They  might  then  be  made  the  subject  of  an 
arrangement  which,  while  fully  ensuring  the  interests  of  national  defense,  would 
offer  genuine  guarantees  to  the  lawful  commerce  of  neutrals  and  to  the  peaceful 
productive  labor  of  all  the  nations  of  the  world. 

Rear  Admiral  Sperry  says  that  the  United  States,  while  upholding  the 
doctrine  of  the  immunity  of  private  property  at  sea,  has  always  recognized  as  a 
last  resort  the  right  of  belligerents  to  wage  effective  war.  That  is  why  it  has 
alwavs  considered  contraband  subject  to  confiscation  and  why  it  has  maintained 
the  right  of  blockade. 

The  United  States  believes  that  the  publication  of  a  list  of  contraband  by  a 
belligerent  is  not  an  attack  on  the  rights  of  neutrals,  but  that  if  this  right  is  not 
abused,  such  publication  is  in  conformity  with  their  interests. 

The  first  need  of  a  merchant  on  the  outbreak  of  war  is  to  know  what  he 
is  free  to  do;  the  declaration  of  contraband  settles  this  matter  for  him. 
[871]  If  the  merchant  engages  in  contraband  trade,  it  is  assuredly  because  he 
finds  it  to  his  advantage  and  covers  his  risks  with  insurance. 

Again,  it  is  sometimes  maintained  that  the  right  of  visit  and  search  is  an 
attack  on  neutral  commerce ;  but  as  a  matter  of  fact  the  neutral  State  has  given 
up  its  natural  rights  of  jurisdiction  with  respect  to  its  own  vessels  on  the  high 
seas,  when  it  permits  visit  and  search  by  a  belligerent  in  time  of  war,  and  that 
mainly  not  with  an  eye  to  the  interests  of  the  belligerent,  but  with  the  view 
of  permitting  the  neutral  State  to  grant  its  subjects  the  privilege  of  engaging 
in  commerce  freely  and  as  they  see  fit,  without  being  obliged  to  take  preventive 
measures. 

What  is  necessary  is  to  avoid  measures  originally  conceived  in  a  spirit  of 
mutual  usefulness  that  would  admit  of  abuses  from  which  commerce  would 
suffer  unjustly. 

The  delegation  of  the  United  States  does  not  believe  it  possible,  where  con- 
ditions are  constantly  changing,  to  formulate  a  list  of  articles  of  contraband  that 
would  continue  satisfactory  for  a  period  of  years.  That  is  why  the  proposal 
made  by  that  delegation  to  confine  contraband  of  war  in  very  restrictive  but 
general  terms  to  articles  which  are  always  used  for  military  purposes,  and  then 
to  limit  conditional  contraband  by  strict  provisions  concerning  its  quality  and 
its  quantity.  For  example,  according  to  these  rules  a  cargo  of  petroleum  for 
heating  purposes  could  not  be  seized  as  contraband,  being  destined  exclusively 
for  peaceful  use ;  but  petroleum  which  may  be  used  on  war-ships  can  certainly 
be  considered  contraband,  if  shipped  in  considerable  quantities. 

As  regards  the  declarations  made  by  the  second  delegate  plenipotentiary  of 
Germany '  at  the  last  meeting  of  the  Commission  concerning  the  inviolability  of 
postal  correspondence,  the  delegation  of  the  United  States  declares  itself  to  be 
wholly  in  favor  of  this  principle  and  is  pleased  to  hope  that  it  will  be  introduced 
into  a  draft  convention. 

His  Excellency  Mr.  Hagerup  states,  in  the  name  of  the  delegation  of  Nor- 
way, that  he  supports  the  British  proposal.2  As  regards  a  country  whose  mer- 
chant marine,  which  amounts  to  about  three  million  tons,  has  found  itself  in 
the  past,  and  may  find  itself  in  future,  in  the  vicinity  of  the  theater  of  war,  the 
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British  proposal  touches  its  vital  interests  and  offers  important  advantages.  The 
British  proposal,  as  well  as  his  Excellency  Lord  Reay's  speech,  will  be  an  inter- 
esting monument  of  the  Conference  itself  on  this  point,  and  even  if  it  is  not 
adopted,  it  will  be  of  historical  importance.  Without  wishing  to  enter  into 
political  considerations,  which,  as  the  president  has  pointed  out,  are  not  within 
the  scope  of  the  Conference,  we  can  nevertheless  note  as  a  remarkable  fact  that 
it  was  Great  Britain — the  greatest  Power  of  the  world,  who  up  to  the  present 
time  has  felt  herself  obliged,  because  of  the  very  aims  of  her  policy,  to  favor 
the  extension  of  the  rights  of  belligerents  and  who,  in  the  absence  of  special 
treaties,  has  always  reserved  the  right  of  adding  a  great  number  of  articles  to 
the  lists  of  contraband — that  it  was  this  Power  who  said :  We  have  recently  had 
experience  as  a  neutral  and  as  a  belligerent,  and  this  experience  has  convinced 
us  that  in  these  days  the  advantages  which  the  belligerent  derives  from  the 
application  of  the  principle  of  contraband  of  war  do  not  offset  the  incon- 
veniences, the  injuries,  and  the  dangers  incurred  by  neutrals.  The  development 
that  has  taken  place  in  our  day  in  sea  and  land  transportation  has  changed  con- 
ditions in  the  matter  of  contraband  of  war.  It  has,  on  the  one  hand,  diminished 
its  advantages  for  the  reasons  that  the  carrying  of  contraband  is  now  not  so  fre- 
quently done  by  sea ;  and,  on  the  other  hand,  it  has  increased  the  dangers 
[872]  because  the  great  tonnage  of  the  vessels  has  augmented  the  risks  of  the  bel- 
ligerent, as  well  as  the  injuries  to  neutrals.  His  Excellency  Lord  Reay  has 
demonstrated  that  this  necessary  change  which  time  has  wrought  in  the  matter 
of  contraband  has  brought  about  a  state  of  inequality  and  injustice.  It  is  for 
this  reason  an  argument  which  has  been  emphasized  by  the  partisans  of  inviola- 
bility of  private  property  at  sea.  His  Excellency  Lord  Reay  has  also  recalled 
with  great  point  that  diplomatic  documents  show  that  much  tact  and  patience 
have  been  necessary  to  prevent  claims  which  have  arisen  with  regard  to  contra- 
band of  war  from  degenerating  into  armed  conflicts.  By  eliminating  the  source 
of  such  disputes,  the  Commission  will  be  working  for  the  cause  of  peace. 

Mr.  Louis  Renault's  address,  by  the  force  of  the  arguments  which  it  set 
forth,  by  the  eloquence  which  pervaded  it,  certainly  made  a  deep  impression 
upon  the  Commission ;  but  it  suggests  three  principle  comments  on  the  consid- 
erations which  it  contains  and  which  are  urged  against  the  abolition  of  contra- 
band. (1)  During  the  past  century  the  rights  of  neutrals  have  been  enlarged; 
the  freedom  of  neutral  commerce  has  been  recognized  more  and  more ;  and  now 
it  is  the  wish  to  attain  absolute  freedom.  Mr.  Louis  Renault  asks  himself 
whether  it  will  not  then  become  dangerous  to  peace,  whether  neutrals  who  find 
a  state  of  war  profitable  to  them  will  not  consider  it  to  their  interest  to  prolong 
it.  These  are  the  arguments  which  were  also  urged  against  the  inviolability  of 
private  property  at  sea.  In  my  opinion,  they  are  not  more  conclusive  on  that 
subject  either,  but  we  can  understand  the  point  of  view  more  or  less.  But  how 
can  the  interests  of  neutrals — or  father  the  interests  of  the  commercial  classes 
of  neutral  nations — exert  an  influence  on  the  prolongation  of  wars?  It  is  the 
belligerents,  not  the  neutrals,  who  are  first  and  foremost  the  masters  in  this 
matter.  (2)  The  development  of  the  conception  of  contraband  of  war  is,  accord- 
ing to  Mr.  Renault,  the  counterpart  of  the  non-responsibility  of  the  State 
with  regard  to  the  acts  of  its  subjects.  It  cannot  be  denied  that  this  is  the  line 
which  the  question  has  followed.  Neutral  States  have  certainly  gained  much  in 
treeing  themselves  of  responsibility  and  leaving  their  ressortissants  under  the 
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control  of  the  belligerent;  but  can  we  not  follow  a  different  line  to-day?  And 
can  we  not  regard  it  as  possible  to  abolish  both  the  control  over  individuals  and 
the  State's  responsibility?  Great  Britain  has  replied  in  the  affirmative.  (3)  Mr. 
Louis  Renault,  finally,  asks  himself  whether  after  abolishing  contraband  of 
war  *  and  adopting  the  British  theory 2  of  the  auxiliary  vessel,  we  would  not  be 
doomed  to  disappointment;  but  it  would  seem  to  follow  from  the  English  dec- 
laration that  the  theory  of  the  auxiliary  vessel  is  not  the  counterpart  of  the 
abolition  of  contraband  of  war,  and  on  this  point  his  Excellency  Lord  Reay's 
words  are  perfectly  explicit. 

His  Excellency  Mr.  Hageeup  intends  to  vote  against  the  British  proposal 
concerning  auxiliary  vessels,  but  he  believes  that  if  the  two  English  proposals 
are  nevertheless  adopted,  the  small  States  will  derive  a  great  advantage  from 
them.  It  will  follow  that  neutral  vessels  may  not  enter  into  relations  with  a 
belligerent  fleet,  but  may  freely  trade  with  enemy  ports.  Mr.  Renault  does 
not  seem  to  have  furnished  evidence  that  we  are  following  the  wrong  course. 
But  if  the  Commission  nevertheless  believes  that  the  time  has  not  yet  come  to 
abolish  contraband  of  war  and  if  it  considers  it  advisable  to  regulate  contraband 
by  convention,  it  must  take  a  step  forward  and  put  an  end  to  the  uncertainty 
that  exists  as  to  the  rules  of  contraband.  It  will  succeed  in  doing  this  on  two 
conditions:  (1)  that  it  determine  rules  on  conditional  contraband;  (2)  that  it 
explain  the  theory  of  continuous  voyage.  At  the  present  time  the  subjects  of 
neutral  States  do  not  know  how  far  they  can  go  nor  in  what  articles  they  may 
lawfully  trade.  We  must  also  settle  the  question  whether  belligerents  have 
[873]  absolute  right  to  define  the  articles  which  will  be  considered  contraband  of 
war.  If  uncertainty  is  to  continue,  it  is  better  to  refer  the  question  to  a 
subsequent  conference.  The  proposals  which  the  German  and  French  delega- 
tions 3  have  submitted  to  the  Conference  deserve  serious  consideration,  and  if  the 
Commission  does  not  think  that  it  ought  to  support  the  British  proposal,  the 
aforesaid  proposals  might  serve  as  the  basis  for  an  amelioration. 

His  Excellency  the  Marquis  de  Soveral  joins  whole-heartedly  in  the  tribute 
paid  by  his  colleague  the  first  delegate  of  Norway  to  the  spirit  of  the  proposal 
of  the  delegation  of  Great  Britain  relative  to  the  abolition  of  the  principle  of 
contraband  of  war.1 

He  is  right.  This  act  will  remain  a  monument  of  lofty  wisdom  and  of 
great  self-denial.  His  Excellency  the  Marquis  de  Soveral  adds:  "I  express 
the  wish,  gentlemen,  that  all  of  us,  the  British  delegation  included,  may  be 
inspired  by  this  spirit  in  examining  the  very  important  questions  which  are  soon 
to  be  brought  up  and  upon  whose  solution  the  reputation  of  the  Second  Peace 
Conference  will  depend." 

His  Excellency  Mr.  Ruy  Barbosa  next  takes  the  floor  and  speaks  as  follows : 

We  cannot  exaggerate  the  importance  of  the  question  of  contraband  of  war 
in  the  deliberations  of  the  Peace  Conference.  It  is  not  one  of  those  questions 
in  which  it  can  be  said  that  it  is  merely  a  matter  of  mitigating  the  evils  of  war. 
Much  of  a  positive  nature  is  to  be  done  in  the  interest  of  peace  with  regard  to 
this  question. 
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As  Mr.  Westlake  showed  us  long  ago,  every  rule  tending  to  prevent  the 
belligerent  from  obtaining  supplies  from  the  markets  of  the  world  results  in 
assuring  victory  to  that  one  of  the  two  enemies  who  is  better  prepared  at  the 
start,  and  consequently  in  compelling  States  to  keep  themselves  constantly  in 
readiness  for  war,  thus  rendering  it  more  probable,  obliging  nations  to  maintain 
continually  ruinous  armaments,  and  increasing  the  chances  of  war  because  of 
the  advantages  which  it  assures  to  those  who  make  unexpected  attacks,  since 
those  who  believe  themselves  to  be  better  armed  have  a  superiority  over  others 
in  an  immediate  rupture,  which  superiority  they  will  be  led  to  take  advantage 
of  at  the  earliest  moment  by  precipitating  a  conflict. 

Therefore  at  a  time  when  we  see  the  tendency  of  wars  to  become  more  and 
more  naval  wars  reaching  its  climax,  the  doctrine  of  contraband  of  war  is  one 
of  the  most  potent  causes  of  the  excessive  increase  in  armaments  in  time  of 
peace. 

If  we  wished  to  make  genuine  progress  against  this  calamity  by  an  indirect 
route  when  the  direct  route  appears  to  be  inaccessible,  we  could  do  nothing  more 
useful  than  to  limit  simply  the  system  of  contraband,  to  abolish  entirely  this 
alleged  right  of  belligerents,  continuing  only  the  right  of  blockade.  That  is  what 
has  long  been  held  by  Mr.  Lorimer,  by  Mr.  von  Bar  and  of  late  by  Mr. 
Westlake. 

The  English  proposal  would  bring  about  this  progress.  We  have  only  to 
applaud  it  and  to  seize  upon  it  with  eagerness,  although  we  do  not  believe  it  to 
be  easy  to  harmonize  the  maintenance  of  the  right  of  belligerents  to  confiscate 
private  property  at  sea  with  the  abandonment  by  belligerents  of  the  right  to  seize 
military  contraband.  Logically  we  cannot  see  how  we  can  guarantee  militant, 
aggressive  commerce  and  at  the  same  time  declare  inoffensive,  peaceful  com- 
merce to  be  hostile.  Furthermore,  two  things  which  clash  when  they  meet  in 
the  domain  of  logic,  may  be  made  to  harmonize  in  the  domain  of  considerations 
of  a  different  character.  But  however  that  may  be,  the  English  proposal  is  a 
great  measure  which  should  be  taken  up  by  the  friends  of  the  cause  of 
[874]  peace ;  and  when  we  cannot  succeed  in  everything  that  logic  may  require, 
we  must  content  ourselves  with  the  portion  that  policy  yields  to  us. 

Unfortunately  we  have  already  seen  divergences  of  view  spring  up  against 
this  proposal  which  must  kill  it,  a  truly  lamentable  state  of  affairs,  in  our  opinion. 
We  shall  lose  this  opportunity  of  removing  from  international  law,  on  the  initia- 
tive of  one  of  the  beneficent  and  glorious  Powers  of  the  world,  an  ever-recurring 
source  of  unjust  abuses,  of  disputes  between  belligerents  and  neutrals,  since  we 
have  hitherto  been  unable  to  find  in  the  matter  of  contraband  of  war  any  law 
other  than  the  right  resulting  from  the  interest  of  belligerents,  whose  courts 
will  sit  in  judgment  and,  to  quote  the  words  of  Mr.  Holland,  "  there  will  only 
remain  to  neutral  Governments  the  passive  duty  of  acquiescence." 

Everything  therefore  would  seem  to  indicate  that  this  institution  which 
generates  wars  will  not  receive  the  fatal  blow  in  this  Conference.  We  shall  do 
nothing  more  than  regulate  it.  But  at  least  in  regulating  it  let  us  endeavor  to 
limit  it  in  a  way  that  will  be  advantageous.  That  is  the  endeavor  of  the  Ameri- 
can proposal,1  of  the  French  proposal,2  but  above  all,  in  our  belief,  of  the  Bra- 
zilian proposal.3 
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Permit  me  to  call  your  attention  to  it.  Our  project  has  not  the  merit  of 
originality,  which,  for  the  rest,  cannot  be  claimed  in  favor  of  any  other.  Every 
useful  exploration  has  already  been  made  on  this  subject ;  we  have  only  to  choose 
between  the  solutions  that  have  been  worked  out.  That  is  why  I  shall  not  com- 
ment on  ours.  It  is  based  in  general  on  ideas  that  were  studied  and  formulated 
eleven  years  ago  by  the  Institute  of  International  Law,  with  a  few  minor  modi- 
fications. 

As  a  compromise,  it  is  the  most  advanced  project  that  has  been  proposed 
here.  It  does  not  disarm  belligerents,  but  it  leaves  them  in  the  right  of 
preemption  a  valuable  privilege  with  regard  to  articles  of  relative  and  accidental 
contraband,  which  will  go  out  of  existence.  But  at  the  same  time  it  does  all  that 
is  possible  under  the  system  of  contraband  to  prevent  its  becoming,  as  has  hap- 
pened heretofore,  a  system  of  war  on  neutral  commerce. 

His  Excellency  Rechid  Bey  states  that,  while  supporting  the  opinion  so 
eloquently  expressed  on  the  necessity  of  the  continuance  of  the  rule  hitherto 
in  force  with  regard  to  the  seizure  of  contraband  of  war,  the  Ottoman  delegation, 
with  the  idea  in  mind  of  giving  the  desired  facilities  and  freedom  to  commerce, 
declares  itself  in  favor  of  the  greatest  possible  limitation  of  the  articles  that  are 
to  be  considered  contraband  of  war. 

His  Excellency  Lord  Reay  states  that  he  is  somewhat  surprised  at  the  posi- 
tion taken  in  the  matter  of  contraband  of  war  by  the  delegation  of  the  United 
States.1  He  desires  to  recall  an  eloquent  note  which  Secretary  of  State  Marcy 
addressed  on  July  28,  1856,  to  the  Minister  of  France  at  Washington,  reading 
as  follows: 

As  connected  with  the  subject  herein  discussed,  it  is  not  inappropriate 
to  remark,  that  a  due  regard  to  the  fair  claims  of  neutrals  would  seem  to 
require  some  modification,  if  not  an  abandonment,  of  the  doctrine  in  relation 
to  contraband  trade.  Nations  which  preserve  the  relations  of  peace  should 
not  be  injuriously  affected  in  their  commercial  intercourse  by  those  which 
choose  to  involve  themselves  in  war,  provided  the  citizens  of  such  peaceful 
nations  do  not  compromise  their  character  as  neutrals  by  a  direct  interference 
with  the  military  operations  of  the  belligerents.  The  laws  of  siege  and 
blockade,  it  is  believed,  afford  all  the  remedies  against  neutrals  that  the 
parties  to  the  war  can  justly  claim.    Those  laws  interdict  all  trade  with  the 

besieged  or  blockaded  places.     A  further  interference  with  the  ordinary 
[875]  pursuits  of  neutrals  in  nowise  to  blame  for  an  existing  state  of  hostilities 

is  contrary  to  the  obvious  dictates  of  justice.  If  this  view  of  the  subject 
could  be  adopted,  and  practically  observed  by  all  civilized  nations,  the  right 
of  search,  which  has  been  the  source  of  so  much  annoyance,  and  of  so  many 
injuries  to  neutral  commerce,  would  be  restricted  to  such  cases  only  as  justi- 
fied a  suspicion  of  an  attempt  to  trade  with  places  actually  in  a  state  of  siege 
or  blockade. 

Humanity  and  justice  demand  that  the  calamities  incident  to  war  should 
be  strictly  limited  to  the  belligerents  themselves,  and  to  those  who  volun- 
tarily take  part  with  them ;  but  neutrals,  abstaining  in  good  faith  from  such 
complicity,  ought  to  be  left  to  pursue  their  ordinary  trade  with  either 
belligerent,  without  restrictions  in  respect  to  the  articles  entering  into  it. 

Though  the  United  States  do  not  propose  to  embarrass  the  other  pending 
negotiations,  relative  to  the  rights  of  neutrals,  by  pressing  this  change  in  the 
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law  of  contraband,  they  will  be  ready  to  give  it  their  sanction  whenever  there 
is  prospect  of  its  favorable  reception  by  other  maritime  Powers. 

As  for  Mr.  Louis  Renault,  his  Excellency  Lord  Reay  always  listens  to 
his  speeches  with  great  pleasure  when  he  is  of  the  same  opinion.  He  has  listened 
to  him  to-day  with  even  greater  pleasure,  because,  if  so  eminent  a  man  has  no 
stronger  arguments  to  urge  against  him,  it  is  because  the  British  thesis  is  based 
upon  sound  reasons.  Mr.  Louis  Renault  believes  that  if  neutrals  are  allowed 
entire  freedom  of  commerce,  they  will  have  an  interest  in  the  prolongation  of 
hostilities;  but  the  reform  which  Great  Britain  proposes  is  not  to  be  combated 
by  the  feeble  possibility  that  neutrals  may  exert  an  influence  on  the  declaration 
of  war.  And  if  we  consider  the  effect  that  a  state  of  war  may  have  on  the 
economic  and  financial  life  of  neutral  nations,  we  may  be  led  to  the  conviction 
that  their  general  interest  will  be  on  the  side  of  the  restoration  of  peace. 

Mr.  Louis  Renault  holds  that  conditional  contraband  is  susceptible  of  a 
certain  limitation,  but  his  Excellency  Lord  Reay  believes  that  there  will  be  no 
less  arbitrariness  as  long  as  the  belligerent  is  free  to  declare  certain  articles  con- 
traband of  war.  The  right  of  preemption  is  not  a  mitigation  of  conditional 
contraband ;  it  would  not  prevent  difficulties  from  arising,  and  innocent  popula- 
tions might  suffer  the  same  fate  as  belligerents  and  be  deprived  of  things  neces- 
sary to  their  existence.  It  was  with  pleasure  that  his  Excellency  Lord  Reay 
heard  Mr.  Louis  Renault  state  that  neutrality  consists  in  abstaining  from  all 
hostile  aid.  That  was  the  idea  on  which  was  based  the  theory  of  auxiliary  ves- 
sels, although  it  forms  the  subject  of  a  different  chapter  of  the  law  of  nations. 

Replying  to  the  first  delegate  of  Brazil,  the  speaker  states  that  he  does  not 
see  the  connection  between  the  right  to  seize  enemy  property  and  the  seizure 
of  articles  of  contraband,  which  are  neutral  property.  These  two  questions  are 
independent  of  one  another.  He  thanks  his  Excellency  Mr.  Hagerup  for  his 
very  interesting  address  and  hopes  that  the  British  proposal l  will  receive  the 
Commission's  sanction. 

His  Excellency  Mr.  Porter  says,  in  reply  to  his  Excellency  Lord  Reay,  that 
since  the  old-fashioned  policy  of  Marcy  the  Government  of  the  United  States 
has  had  experience  and  at  the  present  time  prefers  the  more  modern  policy  of 
Roosevelt. 

His  Excellency  Mr.  Ruy  Barbosa,  in  his  turn,  replies  as  follows: 

We  have  heard  the  brief,  categorical  reply  which  our  eminent  colleague, 
Lord  Reay,  has  been  good  enough  to  make  to  an  incidental  point  in  my  little 

speech.  This  clear  challenge  obliges  me  to  make  answer. 
[876]  In  the  first  place,  it  should  be  observed  that  I  am  not  open  to  suspicion 
in  this  matter.  I  had  spoken  in  support  of  the  British  proposal  regarding 
contraband  of  war.  It  was  only  incidentally  that  I  said  I  could  not  well  under- 
stand it  in  view  of  the  English  opposition  to  the  immunity  of  private  property 
at  sea.  It  was  therefore  an  incidental  remark  which  our  honorable  colleague 
has  done  me  the  honor  to  take  up.     I  must  reply  to  such  a  mark  of  distinction. 

I  have  long  been  accustomed  to  look  upon  my  illustrious  opponent  as  one 
of  the  living  masters  in  this  branch  of  law.  His  labors,  especially  in  the  Insti- 
tute of  International  Law,  are  known  to  me.     They  entitle  him  to  our  respect. 
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But  the  authority  of  the  masters  is  founded  merely  upon  the  superiority  of  their 
reasoning.  Well,  in  this  case  our  estimable  colleague  has  not  given  me  a  single 
reason.  He  has  confined  himself  to  saying  squarely  that  there  is  no  connection 
between  the  question  of  contraband  of  war  and  that  of  immunity  of  private 
property  at  sea  in  naval  warfare.  Why?  He  has  not  told  us.  Therefore  I 
venture  to  urge  against  his  assertion  pure  and  simple  the  reason  for  my  dis- 
senting opinion. 

Is  there  indeed  no  relation  between  these  two  questions?  I  hold,  on  the 
contrary,  that  there  is  a  direct  and  manifest  relationship.  Do  you  wish  for  the 
proof?  I  shall  give  you  an  immediate  and  striking  one.  In  the  American  pro- 
posal it  is  stated  that  enemy  private  property  is  exempt  from  capture,  with  the 
exception  of  contraband  of  war.  Hence  in  that  proposal  the  immunity  of  enemy 
private  property  is  laid  down  as  the  general  rule  and  contraband  of  war  is  made 
an  exception  to  such  immunity.  But  can  we  specify  as  exceptions  to  a  rule 
cases  which,  if  they  were  not  so  excepted,  would  not  be  included  in  the  rule? 
No ;  an  exception  is  merely  a  species  detached  from  the  genus  covered  by  the  rule. 
Now,  can  there  be  a  closer  relationship  between  two  ideas  than  that  between 
the  species  and  the  genus?    Therefore  the  two  ideas  are  closely  related. 

From  what  angle  do  the  representatives  of  Great  Britain  now  regard  the 
two  questions?  They  transpose  the  terms  of  the  American  attitude,  declaring 
private  property,  with  the  exception  of  contraband,  liable  to  capture.  Contra- 
band was  subject  to  seizure  in  the  American  proposal.  Contraband  is  not  subject 
to  seizure  in  the  British  proposal.1  But  does  it  for  this  reason  cease  to  be  a 
special  case  of  private  property  at  sea? 

Evidently  not.  It  is  still  private  property  at  sea.  According  to  the  system 
of  the  British  delegation,  maritime  property  is  liable  to  capture,  but  contraband 
of  war  is  not.  That  is  to  say,  we  make  war  on  ordinary  commerce  and  abstain 
from  making  war  on  commerce  in  articles  of  a  military  character.  But  it  is 
still  commerce,  still  private  property.  Can  there  be  a  closer  relationship?  If 
this  private  property  consists  of  products  that  are  of  no  use  in  military  opera- 
tions, it  can  be  confiscated  as  general  commerce.  But  if  it  consists  of  products 
serviceable  in  war,  then,  as  contraband  of  war,  it  is  guaranteed  against  seizure. 
Is  there  not  a  manifest  inconsistency,  as  manifest  as  the  relationship  is  close? 
I  should  like  to  hear  anyone  prove  the  contrary. 

Mr.  Max  Huber,  in  the  name  of  the  Swiss  delegation,  expresses  the  opinion 
that  the  proposal  of  the  British  delegation  to  abolish  the  prohibition  of  contra- 
band seems  to  be  the  most  equitable  solution  of  the  problem  which  the  Com- 
mission is  discussing  to-day,  because  it  gives  the  most  effective  protection  to 
the  interests  of  the  commerce  of  neutral  States  which  are  at  all  times  in  the 
great  majority. 

If  the  British  proposal  could  be  adopted,  one  of  the  most  troublesome  diffi- 
culties of  international  law  would  be  overcome,  and  it  would  be  easier  to 
[877]  settle  other  related  questions  in  such  a  way  as  to  reconcile  freedom  of 
neutral  commerce  with  the  legitimate  interests  of  belligerents. 

The  President  states  that  two  different  opinions  have  manifested  themselves: 
one  aiming  to  abolish  contraband,  which  is  maintained  by  Great  Britain,  Nor- 
way, Portugal,  and  Switzerland ;  the  other,  upheld  by  France  2  and  the  United 
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States  of  America,1  maintaining  the  principle  of  contraband,  but  with  certain 
ameliorations.  He  also  states  that  all  are  agreed  as  to  the  uncertainty  in  the 
rules  of  contraband  and  as  to  the  recognition  of  the  belligerent's  right  of  legiti- 
mate self-defense.  All  are  likewise  in  agreement  as  to  granting  neutral  com- 
merce the  broadest  guarantees.  Such  being  the  state  of  affairs,  the  committee 
of  examination  can  draw  up  articles  on  the  bases  that  have  been  adopted  by 
all.  If  it  were  otherwise,  the  Commission  would  be  permitted  to  express  its 
opinion  by  a  vote. 

His  Excellency  Sir  Edward  Fry  insists  that  the  Commission  vote  on  the 
principle  of  the  abolition  of  contraband.  He  asks  that  this  vote  be  postponed  to 
the  next  meeting,  so  that  the  delegations  may  have  time  to  give  the  various 
proposals  thorough  consideration.  He  is  convinced  that  the  more  the  British 
proposal  is  examined,  the  more  acceptable  it  will  be  found. 

The  President  declares  the  discussion  of  the  question  of  contraband  of  war 
closed.  The  vote  on  this  question  is  postponed  to  the  next  meeting.  The  Com- 
mission will  then  return  to  the  discussion  of  days  of  grace  and  the  questions 
following. 

The  meeting  adjourns  at  4  o'clock. 
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His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  10 :  50  o'clock. 

The  minutes  of  the  eighth  and  ninth  meetings  are  adopted. 

The  President  recalls  that  the  program  calls  first  of  all  for  a  vote  on  the 
proposals  of  the  delegation  of  Great  Britain  relative  to  the  abolition  of  con- 
traband of  war.1  The  Commission  has  expressed  the  desire  to  vote  on  the 
proposal  as  worded  in  the  synoptic  table.2  The  President  reads  this  proposal 
and  announces  that  certain  delegates  have  asked  permission  to  speak  before  the 
vote  is  taken. 

His  Excellency  Baron  von  Macchio  then  takes  the  floor  and  speaks  as 
follows : 

The  British  delegation's  proposal  relating  to  the  abolition  of  contraband  of 
war  was  the  subject  at  the  last  few  meetings  of  this  Commission  of  a  highly 
interesting  analysis,  in  which  a  large  number  of  our  honorable  colleagues  devel- 
oped all  the  arguments  that  could  be  advanced  for  or  against  this  proposal. 

The  delegation  of  Austria-Hungary  also  duly  appreciates  how  advantageous 
the  system  upheld  by  the  British  delegation  in  this  liberal  proposal  would  be 
to  the  commerce  of  neutrals  in  time  of  war.  It  believes  that  one  of  the  main 
objects  of  the  present  Conference  is  not  only  to  mitigate  the  evils  of  war,  but 
to  limit  as  far  as  possible  its  deleterious  effect  outside  the  jurisdiction  of  the 
belligerent  parties,  that  is  to  say  on  the  lives,  the  property,  and  the  general  well- 
being  of  neutrals.  Moved  first  of  all  by  the  important  interests  of  the  latter, 
the  Austro-Hungarian  delegation  does  not  hesitate  to  declare  itself  to  be  in  sym- 
pathy with  the  principle  of  the  complete  abolition  of  the  conception  of  contra- 
band of  war.  That  is  to  say,  it  will  vote  for  the  British  proposal,  if  it  is  put 
to  vote;  but  be  it  understood  that  it  desires  to  exclude  therefrom  the  question 
of  the  definition  of  auxiliary  vessels,  which,  as  a  matter  of  fact,  as  the  British 
delegation  has  itself  declared,  is  not  the  counterpart  of  the  proposal  which  is 

now  before  us. 
[879]  The  Austro-Hungarian  delegation,  however,  has  no  illusions  as  to  the 
practical  consequences  of  this  vote,  in  view  of  the  divergent  opinions  which 
have  been  expressed  in  the  course  of  this  illustrious  assembly's  discussion. 

It  must  therefore  contemplate  now  the  possibility  of  the  British  proposal's 
not  receiving  the  required  unanimous  vote. 

Now  we  have  also  before  us  the  proposals  of  the  German,  French,  and 
Brazilian  delegations,  which,  though  maintaining  the  principle  of  contraband, 
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are  on  the  whole  an  obvious  amelioration  of  the  present  situation  and  are  all 
inspired  by  a  desire  to  remedy  in  some  degree  the  uncertainty,  the  instability, 
and  the  lack  of  precise  and  generally  recognized  .rules,  all  of  which  are  at  the 
present  time  sources  of  the  greatest  inconvenience  and  of  the  greatest  risk  to 
the  commerce  of  neutrals. 

The  Austro-Hungarian  delegation  therefore  reserves  the  right  to  support 
that  one  of  these  projects  which  would  give  the  most  restrictive  interpretation 
to  contraband.  It  believes  that  all  these  proposals  contain  valuable  ideas  and 
admit  of  the  hope  that  an  agreement  can  be  reached  on  the  basis  of  a  compro- 
mise between  the  above-mentioned  projects. 

The  President  announces  that  the  Commission  takes  official  note  of  the 
remarks  of  his  Excellency  Baron  von  Macchio. 

Count  de  la  Mortera  declares  that  in  the  absence  of  instructions  the  Span- 
ish delegation  will  abstain. 

His  Excellency  Mr.  Keiroku  Tsudzuki  makes  a  similar  declaration.  The 
delegation  of  Japan  nevertheless  reserves  the  right  to  declare  itself  later  on  if 
there  should  be  occasion. 

His  Excellency  Mr.  van  den  Heuvel  desires  to  explain  in  a  few  words  the 
attitude  of  the  Belgian  delegation. 

It  has  given  its  adhesion  to  proposals  whose  object  is  to  proclaim  respect 
for  the  private  property  of  belligerents  at  sea  and  to  ensure  it  the  same  protec- 
tion as  enemy  property  on  land.  It  will  give  its  adhesion  to  proposals  whose 
purpose  is  to  proclaim  respect  for  freedom  of  neutral  commerce  at  sea  and  to 
remove  the  restrictions  which  have  been  placed  upon  it  to  the  detriment  of  the 
general  interest. 

Too  often  has  it  been  said  that  the  interests  of  neutrals  must  bow  before 
the  rights  of  belligerents.  This  point  of  view  seems  to  us  incorrect.  Neutrals 
and  belligerents  have  their  respective  rights.  The  essential  thing  is  to  reconcile 
them  without  sacrificing  those  of  the  one  to  those  of  the  other. 

The  system  of  contraband,  as  it  has  been  framed  in  recent  years,  is  no 
longer  a  system  derived  from  the  belligerent's  legitimate  right  of  self-defense. 
It  is  a  system  that  goes  far  beyond  the  requirements  for  the  carrying  on  of 
hostilities.  It  is  absolutely  arbitrary  in  its  provisions  concerning  relative  con- 
traband and  in  its  presumptions  in  the  matter  of  continuous  voyage.  It  greatly 
disturbs  and  interrupts  not  only  the  peaceful  relations  between  neutrals  and 
belligerents,  but  also  the  relations  between  neutrals  themselves. 

The  great  ocean  highways  must  remain  open  to  the  goings  and  comings  of 
nations  and  no  barriers  must  be  erected  thereon:  Mare  Liberunt.  On  sea  as 
on  land  neutral  individuals  must  be  in  a  position  to  claim  complete  freedom  for 
their  commerce. 

All  that  belligerent  States  may  ask  is  that  neutral  States  or  individuals  shall 
keep  within  the  bounds  required  by  their  neutrality.  Consequently,  on  the  one 
hand,  neutral  States  recognize  their  right  to  carry  on  hostilities  and  the  fact 
[880]  that  the  conditions  of  war  cannot  be  changed  either  by  restrictions  or 
by  assistance ;  and,  on  the  other  hand,  they  are  themselves  armed  against 
intervention  on  the  part  of  neutral  individuals  by  the  right  of  arresting  ves- 
sels which  are  manifestly  directly  aiding  the  enemy  forces  and  by  the  right 
of  taking  action  against  those  who  attempt  to  violate  a  declared  and  effective 
blockade. 
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That  is  why  the  Belgian  delegation  will  vote  in  the  affirmative  on  the  pro- 
gressive proposal  of  the  British  delegation.1 

The  abolition  of  contraband  would  in  time  of  war  place  insular  States  and 
those  having  a  long  coastline  in  the  same  situation  as  continental  States,  which 
because  of  the  facilities  of  internal  transportation  can  continue  to  supply  freely 
the  necessities  which  their  people  require. 

It  would  benefit  all  alike,  great  and  small,  the  belligerents  of  to-day  who 
will  be  the  neutrals  of  to-morrow.  It  would  wipe  out  a  thousand  sources  of 
difficulty  and  dispute. 

His  Excellency  Baron  Marschall  von  Bieberstein  observes  that  the  English 
proposal  contemplates  the  abolition  of  contraband.  This  would  apparently  be 
a  great  advance  in  favor  of  neutral  commerce.  But  the  English  proposal  with 
respect  to  the  definition  of  war-ships  in  reality  maintains  the  system  of  con- 
traband by  bringing  about  a  situation  as  regards  neutral  merchant  ships  which, 
in  our  opinion,  would  be  much  more  precarious  than  under  the  present  system. 
For  example,  a  neutral  merchant  ship  carrying  contraband,  under  the  system 
now  in  force,  may  be  seized,  but  the  validity  of  the  seizure  must  be  confirmed 
by  legal  process.  But  this  same  vessel,  if  suspected  of  carrying  supplies  for 
the  enemy  fleet  might,  according  to  the  English  proposal,  be  considered  a  war- 
ship of  the  enemy ;  and  the  vessel,  its  cargo  and  crew  would  be  treated  as  form- 
ing part  of  the  enemy  fleet.  Then  "  causa  finita."  No  legal  recourse  would  be 
open. 

It  would  appear,  therefore,  that  the  two  English  proposals  form  an  insepa- 
rable whole.  His  Excellency  Baron  Marschall  von  Bieberstein  does  not 
object  to  the  President's  proposal  that  a  vote  be  taken  on  the  proposal  con- 
templating the  abolition  of  contraband  of  war;  but  since  such  a  vote  might  give 
rise  to  false  impressions  outside  the  Conference,  he  desires  to  state  that  the 
German  delegation  in  voting  against  the  abolition  of  contraband  has  no  intention 
of  refusing  an  advantage  to  neutral  merchants,  but  quite  the  contrary  desires 
to  preserve  the  system  of  contraband  because  that  system  appears  to  be  much 
better  and  much  more  advantageous  to  neutral  commerce  than  the  new  system 
proposed  by  the  English  delegation. 

His  Excellency  Mr.  Choate  recalls  that  at  the  last  meeting  the  delegation 
of  the  United  States  stated  that  it  preferred  the  attitude  of  President  Roosevelt 
on  the  question  of  contraband  to  that  of  Secretary  of  State  Marcy. 

The  delegation  of  the  United  States  having  communicated  with  him  is  to-day 
in  a  position  to  state,  in  his  name,  that  the  United  States,  desiring  to  favor 
neutral  commerce  as  much  as  possible,  considers  it  better  to  place  certain  restric- 
tions on  contraband  of  war  rather  than  to  adopt  the  abolition  of  the  system 
which  would  very  likely  give  rise  to  questions  of  such  gravity  as  to  render  their 
solution  difficult. 

His  Excellency  Lord  Reay  desires  once  more  to  state  that  there  is  no  con- 
nection between  the  question  of  the  abolition  of  contraband  of  war  and  the 
definition  of  an  auxiliary  vessel.  The  delegations  which  vote  in  favor  of  the 
abolition  of  contraband  of  war  1  remain  free  therefore  to  declare  them- 
[881]  selves  against  the  theory  of  an  auxiliary  vessel,  and  vice  versa  those  which 
will  not  admit  this  abolition  may  adopt  the  definition  of  auxiliary  vessels. 
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The  President  recalls  that  the  Commission  decided  to  vote  at  to-day's  meet- 
ing on  the  question  of  contraband.  All  the  declarations  concerning  contraband 
of  war  will  be  inserted  in  the  minutes  and  in  casting  their  votes  the  delegations 
will  bear  these  different  declarations  in  mind. 

In  the  course  of  the  debates  two  opinions  have  been  expressed.  The  first, 
supported  by  the  British  delegation,1  is  in  favor  of  the  abolition  of  contraband 
of  war;  the  second,  upheld  by  the  French  delegation,2  is  based  on  the  necessity 
of  maintaining  the  system  of  contraband.  However,  an  agreement  has  mani- 
fested itself  on  two  points:  no  one  disputes  the  belligerent's  right  of  legitimate 
self-defense;  nor  does  anyone  dispute  the  fact  that  it  is  the  duty  of  neutrals 
not  to  intervene  in  hostilities.  The  Commission  is  agreed  to  leave  belligerents 
the  right  to  take  measures  against  the  hostile  commerce  of  neutrals.  Finally, 
there  is  a  fourth  point  upon  which  all  opinions  are  at  one,  and  that  is  that  all 
have  discovered  that  there  are  abuses  and  that  reforms  are  necessary,  especially 
in  the  matter  of  defining  precisely  articles  of  contraband,  thereby  giving  neutral 
commerce  better  guarantees  than  it  has  at  present. 

The  Commission  proceeds  to  vote;  thirty-five  delegations  take  part 
therein. 

Yeas,  25 :  Argentine  Republic,  Austria-Hungary,  Belgium,  Brazil,  Bulgaria, 
Chile,  China,  Cuba,  Denmark,  Dominican  Republic,  Great  Britain,  Greece,  Italy, 
Mexico,  Norway,  Paraguay,  Netherlands,  Peru,  Persia,  Portugal,  Salvador, 
Serbia,  Siam,  Sweden,  Switzerland. 

Nays,  5 :  Germany,  United  States  of  America,  France,  Montenegro,  Russia. 

Not  voting,  5 :  Spain,  Japan,  Panama,  Roumania,  Turkey. 

On  the  proposal  of  the  President  the  Commission  decides  to  charge  the  com- 
mittee of  examination  with  the  preparation  of  a  text  which  will  harmonize  the 
proposals  that  have  been  made. 

His  Excellency  Mr.  Ruy  Barbosa  demands  a  vote  on  the  Brazilian  delega- 
tion's proposal ; 3  the  Commission  has  been  able  to  study  the  different  systems 
which  have  been  submitted  and  which  follow  more  or  less  broad  lines;  it  must 
pass  upon  them  in  the  order  of  their  scope.  If  the  Commission  adopts  this  view, 
it  must  vote  first  of  all  on  the  Brazilian  proposal  and  then  on  the  others.  The 
work  of  the  committee  of  examination  will  thus  be  simplified. 

The  President  is  of  the  opinion  that  under  these  circumstances  there  must 
first  be  a  general  discussion  on  the  British  proposal,  then  on  those  of  Brazil,  of 
Germany  *  and  of  France  in  the  order  given.  Not  to  prolong  the  discussions,  it 
would  perhaps  be  preferable  to  allow  the  committee  of  examination,  as  in  the 
other  Commissions,  to  endeavor  to  draw  up  a  text  that  will  harmonize  the  dif- 
ferent proposals. 

His  Excellency  Mr.  Ruy  Barbosa  agrees  to  this  method  of  procedure. 

His  Excellency  Mr.  Carlos  Concha  takes  the  floor  and  speaks  as  follows : 

From  the  projects  which  have  been  submitted  to  the  Commission  it  appears 
that  there  is  a  marked  tendency  to  restrict  relative  contraband  by  con- 
[882]  fining  it  to  articles  directly  destined  for  the  land  or  naval  forces  of  bel- 
ligerents, and,  on  the  other  hand,  to  leave  free  from  all  restraint  trade 
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between  individuals  in  these  articles,  as  indicated  in  the  proposals  of  Germany 
and  of  France.1 

The  delegation  of  Chile,  on  its  side,  would  be  glad  to  see  the  total  abolition 
of  relative  contraband,  not  only  in  order  to  give  commerce  greater  security,  but 
also  in  order  to  avoid  numerous  disputes  between  nations,  which  arise  in  matters 
of  contraband. 

Having  it  in  mind  to  show  the  errors  of  judgment  to  which  the  classifica- 
tion of  articles  of  contraband  give  rise,  we  shall  venture  to  point  out  what  has 
occurred  in  the  case  of  a  substance  which  is  used  in  agriculture  and  in  manu- 
factures in  Europe  for  esentially  peaceful  purposes  and  the  sale  of  which  reaches 
the  figure  of  300  to  400  millions  of  francs  a  year. 

We  refer  to  nitrate  of  soda,  which  has  always  been  classified  among  the 
articles  constituting  contraband  of  war,  in  spite  of  its  employment  in  agriculture 
and  manufactures.  We  venture  therefore  to  call  the  attention  of  the  committee 
of  examination  to  this  point,  in  order  that  this  substance  may  be  removed  from 
the  list  of  articles  considered  contraband  of  war. 

In  support  of  our  opinion,  we  quote  what  Rivier  says  in  his  "  Principe s  du 
Droit  des  Gens": 

At  the  instance  of  the  merchants  of  Hamburg,  the  German  Govern- 
ment declared  itself  in  principle  against  the  contraband  nature  (of  nitrate 
of  soda)  and  promised  to  endeavor  to  have  its  view  adopted  in  favor  of 
saltpeter  and  nitrate  of  soda. 

As  a  matter  of  fact,  the  proportion  of  nitrate  which  enters  into  the  manu- 
facture of  powder  is  so  insignificant  that  it  does  not  deserve  to  be  taken  into 
consideration. 

Nitrate  of  soda  is  first  of  all — and  this  is  its  chief  and  most  important 
quality — a  fertilizer,  the  fertilizer  par  excellence,  the  fertilizer  without  which 
agriculture  in  general  and  the  cultivation  of  cereals  and  beets  in  particular  would 
be  menaced  in  their  productivity  to  such  an  extent  that  it  might  lead  to  complete 
ruin. 

Nitrate  is,  moreover,  a  very  important  factor  in  the  industries,  particularly 
in  the  mining  industry,  where  it  is  used  in  the  preparation  of  the  explosives 
necessary  to  dislodge  the  wealth  concealed  in  the  bowels  of  the  earth.  The  con- 
struction of  ports,  the  boring  of  tunnels,  in  short,  all  the  vast  works  of  modern 
progress,  require  nitrate  for  their  accomplishment. 

It  may  therefore  be  asserted  that  in  the  present  state  of  agriculture,  of  the 
industries,  and  of  modern  progress,  nitrate  is  an  indispensable  element,  an  ele- 
ment of  peace,  of  civilization  and  of  wealth,  and  not  an  element  of  destruction. 

It  would  be  difficult,  if  not  impossible,  to  demonstrate  mathematically  the 
exact  quantity  which  is  used  in  various  ways ;  but  we  can  estimate,  without  fear 
of  error,  that  eighty  per  cent  of  the  present  supply  of  nitrate  is  used  as  a  fer- 
tilizer in  agriculture.  Of  the  remaining  twenty  per  cent  only  half,  rather  less 
than  more,  enters  into  the  composition  of  explosives,  and  an  insignificant  quan- 
tity is  used  in  the  manufacture  of  powder. 

Europe  alone  consumed  last  year  (1906)  one  million  two  hundred  and 
forty-one  thousand  four  hundred  tons  of  nitrate.  This  enormous  quantity  was 
distributed  among  the  principal  European  countries  as  follows: 
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Germany    559,040  tons 

France    213,180  " 

[883]       Belgium   178,100  " 

Netherlands 120,640  " 

Great  Britain 106,950  " 

Italy    46,520  " 

Austria     6,840  " 

Sweden    5,320  " 

Spain    4,670  " 

etc.,  etc. 

The  mere  enumeration  of  these  figures  would  amply  suffice  to  show  what  an 
enormous  economic  disturbance  would  ensue  if  nitrate  were  included  among  the 
articles  that  constitute  contraband  of  war. 

The  opinion  that  nitrate  should  be  considered  contraband  of  war  because 
it  served  in  the  manufacture  of  powder  was  warranted  fifty  or  sixty  years  ago. 
At  that  time  the  production  of  nitrate  was  insignificant  as  compared  with  its 
production  at  the  present  time,  and  then  it  was  scarcely  used  in  agriculture,  for 
its  fertilizing  qualities  were  not  sufficiently  well  known.  It  was  used  chiefly  in 
the  manufacture  of  explosives  and  powder.  But  between  that  time  and  the 
present  day  conditions  and  the  importance  of  nitrate  have  wholly  changed. 
Nitrate  has  become  a  fertilizer  of  universally  recognized  efficacy,  and  although  its 
production  has  increased  by  giant  strides,  practically  all  that  is  produced  is 
destined  for  agriculture. 

With  the  view  of  illustrating  our  demonstration,  I  am  supplementing  my 
remarks  with  a  table  in  which  the  increase  in  the  production  of  nitrate  from 
1840  to  1904  by  five-year  periods  can  be  followed. 

In  conclusion,  I  must  present  my  excuses  for  having  taken  the  liberty  of 
calling  the  Commission's  attention  to  a  point  which  is  of  great  interest  to  Chile, 
the  only  country  that  produces  nitrate,  and  which  involves  the  vital  interests  of 
the  agriculture  and  industries  of  the  whole  world. 

1840-1844 73.232  tons 

1845-1849 94,806  " 

1850-1854 149,960  " 

1855-1859 259,394  " 

1860-1864 327,034  " 

1865-1869 487,324  " 

1870-1874 1,095,628  " 

1875-1879 1,365,418  " 

1880-1884 2,220,926  " 

1885-1889 3,318,520  " 

1890-1894 4,813,670  " 

1895-1899 6,204,636  " 

1900-1903  (4  years)    5,537,396  " 

Total    25,947,944     " 
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The  President  states  that  the  Commission  takes  official  note  of  these  dif- 
ferent declarations  and  that  they  will  be  submitted  to  the  committee  of  exam- 
ination. 
[884]  The  President  reminds  the  Commission  that  the  program  calls  for  the 
discussion  of  the  question  of  days  of  grace,  which  has  been  carried  over 
from  last  week.  The  Commission  was  then  unanimously  of  the  opinion  that  it 
was  desirable  to  allow  a  period  of  grace  to  enemy  merchant  ships  in  belligerent 
waters  on  the  outbreak  of  hostilities,  but  it  has  not  yet  passed  upon  the  question 
whether  this  period  is  a  right  belonging  to  the  enemy  merchant  ship  or  a  favor 
that  may  be  refused.  The  French  delegation  *  made  a  proposal  on  this  subject, 
the  examination  of  which  was  postponed  until  to-day's  session,  because  the 
majority  of  the  delegations  at  that  time  were  without  instructions. 

His  Excellency  Mr.  Hammarskjold  declares  himself  in  favor  of  an  ob- 
ligatory period  of  grace.  However,  any  proposal  tending  toward  an  obligation, 
even  a  restricted  or  conditional  obligation,  seems  to  meet  with  insuperable  objec- 
tions on  the  part  of  certain  Powers  whose  co-operation  is  indispensable.  On  the 
other  hand,  all  are  unanimous  in  recognizing  that  a  period  of  grace  should  be 
granted.  In  these  circumstances  he  believes  that  it  would  be  advisable  to  mention 
this  unanimity  in  the  text  of  the  eventual  convention.  It  has  at  the  same  time 
been  his  desire  to  combine  the  Russian 2  and  the  French  proposals,  in  order  to 
preserve  the  advantage  of  the  very  useful  provisions  which  both  of  these  pro- 
posals contain.  That  is  the  intent  of  the  Swedish  amendment 3  which  the  Com- 
mission has  before  it.  The  two  proposals  which  the  Swedish  amendment  com- 
bines being  already  known,  his  Excellency  Mr.  Hammarskjold  hopes  that  it 
may  be  possible  to  discuss  his  amendment  at  this  meeting,  together  with  the 
above-mentioned  proposals. 

His  Excellency  Mr.  Tcharykow  requests  the  floor  on  a  question  of  revision : 

The  delegation  of  Russia  modifies  the  reading  of  its  proposal 2  as  follows : 

Article  1,  line  3:  substitute  the  word  "suffisant"  (sufficient)  for  the  words 
"  de  faveur"  (of  grace)  ;  and 

Article  2,  line  2:  omit  the  words  "  de  faveur"  (of  grace). 

These  two  articles  will  then  read: 

Article  1 

In  the  event  of  a  merchant  vessel  of  either  of  the  belligerents  being  over- 
taken by  war  in  the  port  of  the  other  belligerent,  the  latter  must  grant  this  ves- 
sel a  sufficient  period,  in  order  to  allow  it,  etc. 

Article  2 

A  merchant  ship  which,  owing  to  circumstances  of  force  majeure,  has  been 
unable  to  leave  the  enemy  port  within  the  period  above  mentioned,  etc. 

His  Excellency  Vice  Admiral  Mehemed  Pasha  observes  that  the  object 
in  allowing  days  of  grace  to  enemy  merchant  ships,  which  on  the  outbreak  of 
hostilities  happen  to  be  in  a  port  belonging  to  one  of  the  belligerents,  is  to  pro- 
tect the  interests  of  non-combatants. 

'  Annex  20. 
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If  it  be  left  to  the  pleasure  of  belligerents  to  grant  this  period  of  grace,  the 
rule  which  we  desire  to  establish  will  not  be  permanently  and  generally  effective. 
The  period  of  grace  should  be  obligatory  and  sufficiently  long  to  permit  these 
vessels  to  reach  in  safety  the  nearest  port  belonging  to  their  Government  or  to  a 

neutral   Government. 
[885]   His  Excellency  Lord  Reay  desires  to  recall,  before  the  Commission  pro- 
ceeds to  vote,  that  the  British  delegation  supports  the  formula  proposed 
by  his  Excellency  Count  Tornielli. 

Mr.  Louis  Renault  says  that  the  French  delegation  is  not  in  favor  of  the 
obligatory  character  of  days  of  grace.  Under  these  circumstances  the  Swedish 
proposal,  which  does  not  involve  any  obligation  on  the  part  of  the  belligerents, 
might  be  supported.  It  is,  as  a  matter  of  fact,  difficult  to  establish  by  con- 
vention a  distinction  between  the  vessels  which  a  belligerent  may,  and  those 
which  he  may  not,  detain.  This  interpretation  of  days  of  grace,  which  is  the 
same  as  that  of  his  Excellency  Lord  Reay,  permits  the  Commission  to  support 
the  Swedish  proposal  under  the  reservation  of  the  important  amelioration  that, 
although  the  belligerent  has  the  right  to  detain,  he  has  not  the  right  to  con- 
fiscate. The  Commission  cannot  raise  any  objection  to  voting  for  a  proposal 
which,  while  preserving  the  period  of  grace,  makes  use  of  the  words :  "  It  is 
desirable   ..." 

The  President  notes  that  the  divergences  of  opinion  which  have  been  ex- 
pressed in  the  Commission  bear  upon  the  obligatory  character  of  the  period  of 
grace.  He  asks  whether  the  Commission  is  willing  to  confine  its  vote  to  the  ques- 
tion of  principle  alone,  and  to  leave  it  to  the  committee  of  examination  to  work 
out  the  text  of  a  draft  convention. 

His  Excellency  Sir  Edward  Fry  says  that  two  questions  must  be  elucidated, 
namely:  (1)  Whether  the  days  of  grace  will  be  obligatory  or  optional;  (2) 
Whether,  in  the  event  of  their  being  declared  optional,  there  should  be  an  accom- 
panying declaration  to  the  effect  that  it  is  desirable  that  they  be  granted. 

The  President  states  that  the  Commission  is  in  unanimous  agreement  upon 
this  point — that  it  is  desirable  to  allow  days  of  grace — and  proposes  that  a  vote 
be  taken  on  the  optional  or  obligatory  character  of  the  period  of  grace. 

Rear  Admiral  Sperry  says  that  the  delegation  of  the  United  States  is  of 
the  opinion  that  a  well-established  principle  of  international  law  recognizes  that 
enemy  merchant  ships,  which  on  the  outbreak  of  hostilities  happen  to  be  in  the 
ports  of  a  belligerent,  have  the  right  to  depart  freely.  This  right  is,  however, 
subject  to  the  restrictions  dictated  by  military  necessity. 

His  Excellency  Mr.  Nelidow  believes  that  there  are  two  distinct  questions: 
(1)  that  concerning  the  right  of  enemy  merchant  ships,  which  on  the  outbreak 
of  hostilities  happen  to  be  in  belligerent  waters,  to  depart  freely  without  requiring 
a  period  of  grace;  (2)  that  concerning  the  right  of  these  same  vessels  to  obtain 
a  period  of  grace  in  which  to  complete  their  loading  or  unloading. 

The  President  replies  that  the  Commission  must  pass  upon  the  following 
questions:  (1)  Must  or  may  the  belligerent  allow  vessels  to  depart?  (2)  If 
these  vessels  have  a  right,  is  this  right  a  limited  or  an  unlimited  one? 

His  Excellency  Mr.  Ruy  Barbosa  remarks  that  his  Excellency  Mr.  Nelidow 
raises  a  different  question  from  that  which  was  submitted  to  the  Commission. 
The  obligation  of  permitting  vessels  to  depart  freely  but  immediately  must  not  be 
confused  with  that  of  granting  a  period  of  grace. 
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His  Excellency  Mr.  Nelidow  replies  that  this  distinction  was  suggested  to 
him  by  Rear  Admiral  Sperry's  declaration. 

The  President  believes  that  the  Commission  must  pass  upon  the  question 
whether  the  belligerent  is  obliged  to  permit  or  may  permit  the  vessel  to 
[886]  depart.  Matters  of  detail  like  those  contained  in  the  French  proposal  con- 
cerning the  right  to  detain  and  requisition  are  within  the  province  of  the 
committee  of  examination. 

His  Excellency  Mr.  Choate  asks  that  the  question  upon  which  the  Commis- 
sion is  to  vote  be  drawn  up  in  writing. 

Mr.  Kriege  requests  that  a  vote  on  the  obligatory  character  of  days  of  grace 
be  deferred  until  after  the  question  has  been  studied  by  the  committee  of  exami- 
nation. Certain  delegations,  a  very  few,  do  not  recognize  this  obligatory 
character.  The  question  which  seems  to  concern  them  above  all  is  that 
of  merchant  ships  that  are  capable  of  being  converted  into  war-ships.  The 
Netherland  proposal  meets  what  they  have  in  mind.  If  the  committee  could 
draw  up  a  project  taking  their  ideas  into  consideration,  it  would  perhaps  be 
easy  to  reach  an  agreement.  If  the  Commission  does  not  now  adopt  this  view, 
if  it  desires  to  proceed  to  a  vote  to-day,  the  German  delegation  will  vote  in  the 
affirmative  on  the  obligatory  character  of  the  period  of  grace,  reserving  the 
right  to  vote  for  modifications  and  amendments  that  are  capable  of  bringing 
about  an  agreement  among  the  delegations. 

His  Excellency  Lord  Reay  being  of  a  similar  opinion,  on  the  proposal  of 
the  President  the  Commission  concurs  in  the  views  expressed  by  Mr.  Kriege 
and  directs  the  committee  of  examination  to  make  a  report. 

The  President  opens  the  discussion  on  questions  IX  and  X  of  the  ques- 
tionnaire, which  read  as  follows: 

IX.  Is  it  necessary  to  modify  the  terms  of  the  Declaration  of  Paris  of 
1856  as  to  blockade  in  time  of  war? 

X.  Is  it  desirable  to  determine,  in  the  convention  to  be  concluded,  the 
universally  recognized  consequences  of  the  breaking  of  an  effective  blockade  ? 

The  President  remarks  that  the  question  of  blockade  is  not  specifically  in- 
cluded in  the  program  drawn  up  by  the  Russian  Government.  The  Commission 
might  therefore  have  raised  objections  thereto,  but  its  abstention  implies  its  con- 
sent to  pass  to  a  discussion  thereof.  The  basis  of  the  question  is  to  be  found 
in  the  Declaration  of  Paris  of  1856,  which  is  itself  founded  upon  the  conven- 
tion of  the  League  of  Neutrals  of  1780. 

His  Excellency  Mr.  Ruy  Barbosa  files  the  following  proposal,  which  is  an 
amendment  *  to  the  Italian  proposal 2  on  blockade : 

1.  A  blockade  is  effective,  under  the  conditions  stipulated  in  the  Italian 
proposition  (Article  2).  only  when  it  is  limited  to  ports,  roadsteads,  anchorages, 
bays,  or  other  landing  places  on  the  enemy  shore,  as  well  as  places  giving  access 
thereto. 

2.  The  Conference  shall  fix  a  certain  number  of  miles,  calculated  from  the 
coast,  at  low  tide,  or  from  an  imaginary  line  between  the  extremities  of  the 
port  or  of  the  bay,  as  well  as  from  the  said  extremities  along  the  coast,  in  order 
to  limit  the  area  within  which  the  blockading  fleet  shall  carry  on  blockade  opera- 
tions. 
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3.  When  a  vessel  is  captured  within  these  limits,  the  above-mentioned  con- 
ditions having  been  fulfilled,  no  question  as  to  the  effectiveness  of  the  blockade 
may  be  raised. 

4.  Notice  as  provided  in  Article  4  of  the  Italian  proposition  shall,  in  all 
cases,  be  presumed  to  be  known,  unless  the  contrary  is  proved,  to  vessels 

[887]  which  have  left  ports  within  the  jurisdiction  of  the  notified  Government 
seven  whole  days  after  the  date  of  the  said  notice. 

5.  Changes  in  the  blockade  must  likewise  be  notified  and  shall  not  bind 
neutrals  unless  the  geographical  limits  are  indicated  in  accordance  with  the  pro- 
vision above,  Article  2. 

His  Excellency  Count  Tornielli  states  that  he  cannot  vote  upon  the  Brazilian 
proposal  without  having  previously  studied  it. 

The  Italian  delegation  has  prepared  an  explanatory  statement  with  regard 
to  its  proposal,  which  Mr.  Guido  Fusinato  reads : 

Mr.  President,  contraband  and  blockade  are  the  two  great  restrictions  which 
war  has  placed  upon  the  commerce  of  neutrals  in  the  present  state  of  positive 
international  law.  But  while  the  whole  world  is  agreed  as  to  the  principle  upon 
which  the  prohibition  of  contraband  of  war  rests,  whatever  may  be  the  divergences 
and  difficulties  in  its  practical  application,  there  is  no  such  agreement  in  the 
matter  of  blockade.  The  different  points  of  view  as  regards  its  nature  and  its 
foundation  engender,  moreover,  striking  divergences  in  the  legal  regulation  of 
this  institution.  The  broadest  application  of  blockade  cannot  be  justified  except 
by  recognizing  that  belligerents  have  the  right  to  forbid  all  commerce  between 
neutrals  and  a  portion  of  the  enemy  coast.  It  is  only  on  this  theory  that  we  can 
speak  of  the  obligation  on  the  part  of  neutrals  to  respect  the  prohibition  declared 
in  this  regard  by  the  belligerent  and  of  the  belligerent's  right  to  punish  neutrals 
whenever  their  intent  to  infringe  such  a  prohibition  in  any  place  whatever  is 
clearly  proved.  The  employment  of  force  would  be  merely  a  means  of  carrying 
out  this  right  and  the  belligerent  might  resort  to  it  at  his  pleasure. 

But  this  view  of  blockade  is  utterly  at  variance  with  the  principles  of  posi- 
tive international  law,  which  lay  down  the  general  rule  of  absolutely  free  trade 
between  neutrals  and  belligerents,  with  the  exception  of  contraband  of  war. 
Aside  from  this,  the  belligerent  has  no  right  to  prohibit  neutral  commerce  and 
neutrals  are  not  obliged  to  obey  him. 

On  their  side,  however,  belligerents  have  the  right  to  carry  out  any  military 
operation  which  they  deem  calculated  to  aid  in  bringing  about  final  victory,  sub- 
ject to  the  limitations  which  international  law  impose  upon  them.  They  may,  in 
naval  warfare,  blockade  any  enemy  port  or  any  portion  of  his  coast,  just  as  they 
may  besiege  a  city  in  land  warfare.  Blockade  is  indeed  merely  the  isolation  of  a 
portion  of  the  coast  and  a  prohibition  of  access  thereto  by  means  of  force.  This 
results  in  a  restriction  on  commerce  which  neutrals  are  necessarily  obliged  to 
suffer,  just  as  they  are  obliged  to  submit  to  the  inevitable  consequences  of  acts 
of  war  on  the  part  of  belligerents.  It  is  the  operation  of  war  as  such  which 
they  are  bound  to  respect.  It  is  from  these  principles  that  the  justification  of 
blockade,  as  well  as  the  limits  of  its  application,  is  derived. 

The  divergences  in  the  conception  of  blockade  and  in  its  establishment  have 
been  the  subject  of  well-known  historical  controversies  between  maritime  States. 
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The  Declaration  of  Paris  of  April  16,  1856,  finally  settled  these  disputes.  In 
proclaiming  that  "  blockades,  in  order  to  be  binding,  must  be  effective,"  it  deter- 
mined precisely  and  definitely  the  characteristics  of  this  institution.  It  follows 
that  neutrals  are  bound  to  respect  blockades  only  in  so  far  as  they  have  the 
[888]  characteristics  and  aspect  of  a  war  operation,  and  consequently  only  within 
the  limits  and  in  the  places  where  such  an  operation  can  be  effectively 
carried  out. 

The  proposal  which  the  Italian  delegation  has  the  honor  to  submit  to  the 
examination  of  the  high  Assembly  is  merely  the  development  of  the  principles 
sanctioned  by  the  Declaration  of  Paris.  This  instrument  comprises  simply  a 
definition  which,  while  containing  the  germ  of  later  solutions,  nevertheless  gives 
rise  to  doubts  and  uncertainties  as  to  its  practical  application.  It  is  the  task  of 
the  present  Conference  to  resolve  these  doubts  and  to  clear  up  these  uncer- 
tainties by  developing  the  spirit  of  the  Declaration  of  1856  and  by  codifying  the 
logical  consequences  which  follow  therefrom.  That  is  just  what  the  Italian 
delegation  has  endeavored  to  do. 

The  definition  of  blockade,  the  formalities  pertaining  to  its  notification,  the 
penalties  for  its  violation — such  are  the  essential  points  in  the  legal  regulation 
of  the  matter. 

The  provisions  which  we  have  the  honor  to  lay  before  you  in  Articles  2  and 
3  of  our  project  aim  to  complete  and  to  make  more  precise  the  definition  of  the 
Declaration  of  Paris.  Article  4  attempts  to  harmonize  the  practical  and  the 
respective  force  of  general  notification  and  of  special  notification  in  the  domain  of 
the  good  faith  and  respect  due  the  rights  and  interests  in  question.  Article  5  con- 
tains the  most  important  consequence  of  the  conception  of  blockade  as  set  forth 
in  Article  1.  It  lays  down  the  principle  that  a  vessel  may  not  be  seized  for 
violation  of  blockade  except  in  the  act  of  attempting  to  run  a  blockade  that  is 
binding.  The  delegation  of  the  United  States  of  America  has  presented  an 
amendment 1  to  this  article,  which  would  materially  modify  its  force.  It  is, 
however,  to  be  hoped  that  a  common  basis  of  agreement  can  be  reached.  As  for 
us,  we  are  of  the  opinion  that  recognizing  the  effectiveness  of  a  blockade  as  the 
first  condition  of  its  binding  force  is  equivalent  to  declaring  that  the  basis  and 
essence  of  blockade  consists  entirely  in  the  actual  exercise  of  military  power  by 
the  belligerent  over  the  blockaded  zone.  It  necessarily  follows  that  blockade 
does  not  begin  until  such  military  power  is  established ;  that  it  ceases  as  soon  as 
that  military  power  ends ;  and  that  it  can  have  no  effect  or  consequence  where 
that  military  power  does  not  actually  exist.  In  other  words,  blockade  is  merely 
an  act  of  war  inseparable  from  the  places  where  war  is  waged,  and  there  can  be 
no  violation  thereof  or  punishment  for  such  violation  except  in  these  places. 

Mr.  President,  the  extraordinary  development  that  has  taken  place  in  the 
methods  of  communication  on  land  has  without  doubt  deprived  blockades  to  a 
great  extent  of  their  former  importance.  Blockade  has  not,  however,  ceased  to 
be  one  of  the  most  serious  attacks  on  the  rights  of  peaceful  commerce.  Blockade 
is  a  war  measure  aimed  at  neutrals  rather  than  at  the  enemy.  Indeed,  in  the  pres- 
ent state  of  international  law  blockade  is  not  necessary  in  order  to  prohibit  enemy 
vessels  from  continuing  their  commerce.  To  confine  blockade  within  its  true 
limits  by  perfecting  the  work  begun  by  the  Powers  in  1856  and  by  establishing 
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equitable  conditions  that  will  harmonize  the  exigencies  of  war  with  the  interests 
and  rights  of  commerce,  this  is  one  of  the  tasks  of  the  present  Conference.  If 
it  succeeds  in  accomplishing  this,  it  will  have  greatly  contributed  to  the  good 
cause  of  international  justice. 

His  Excellency  Sir  Ernest  Satow  asks  that  certain  modifications  *  be  made 
in  the  Italian  proposal : 2 

Article  2,  paragraph  1 :  substitute  the  word  "  real  "  for  "  evident." 
[889]       Article  3:  see  amendment  proposed  by  the  delegation  of  the  United 
States  of  America.3 
Article  4,  paragraph  2 :  substitute  the  words  "  a  neutral  vessel  approach- 
ing "  for  "  the  vessel  approaching." 

Article  5 :  see  amendment  proposed  by  the  delegation  of  the  United 
States  of  America.3 

His  Excellency  General  Porter  proposes,  in  the  name  of  the  delegation  of 
the  United  States  of  America,  that  the  following  amendment 3  be  made  to  the 
Italian  proposal : 2 

Article  5 :  Omit  the  article  and  substitute : 

Any  vessel  which  after  a  blockade  has  been  duly  notified,  sails  for  a  port 
or  a  place  that  is  blockaded,  or  attempts  to  force  the  blockade,  may  be  seized 
for  violation  of  the  blockade. 

That  is  in  accordance  with  the  practice  which  has  long  existed  and  with  inter- 
national law. 

His  Excellency  Baron  Marschall  von  Bieberstein  declares,  in  the  name  of 
the  German  delegation,  that  he  accepts  the  Italian  proposal  as  it  stands. 

Mr.  Georgios  Streit  says  that  the  Hellenic  delegation,  in  voting  for  the 
Italian  delegation's  proposal  on  blockade,  would  like  to  make  it  perfectly  clear 
that  its  vote  on  this  question  refers  solely  to  blockade  in  time  of  war  and  does  not 
concern  so-called  peaceful  blockade,  the  legitimacy  as  well  as  the  legal  effect  of 
which  has  not  been  discussed  in  the  deliberations  of  this  high  assembly. 

His  Excellency  Baron  von  Macchio  states  that  the  Austro-Hungarian 
delegation  supports  the  Italian  proposal. 

After  announcing  that  at  its  next  meeting  the  Commission  is  to  return  to 
the  question  of  blockade  and  vote  upon  the  Brazilian  proposal,  the  President 
adjourns  the  meeting  at  12:  10  o'clock. 
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ELEVENTH  MEETING 

AUGUST  2,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  3 :  15  o'clock. 

The  minutes  of  the  tenth  meeting  are  adopted. 

Count  de  la  Mortera  states  that  the  Spanish  delegation,  having  received  in- 
structions from  its  Government  concerning  the  abolition  of  contraband,  adheres 
to  the  British  proposal.1 

The  President  replies  that  the  Commission  takes  official  note  of  this 
declaration. 

Mr.  de  Beaufort  informs  the  Commission  that  his  Excellency  Mr.  Nelidow 
regrets  that  a  slight  indisposition  has  prevented  his  attending  the  meeting  and 
that  he  has  requested  him  to  read  the  following  telegram  to  the  Commission : 

Deeply  touched  by  your  kind  telegram,  I  thank  your  Excellency,  as  well 
as  the  representatives  of  the  Powers  assembled  at  the  Second  Peace  Con- 
ference at  The  Hague  very  sincerely  for  the  congratulations  which  your 
Excellency  has  been  good  enough  to  transmit.  (Signed)  Emma.  (Great 
applause.) 

The  President  recalls  that  two  weeks  have  elapsed  since  the  Commission 
postponed  its  vote  on  the  French  vaeux. 

Their  Excellencies  Sir  Ernest  Satow  and  Count  Tornielli  having  called 
attention  to  the  fact  that  this  vote  was  not  included  in  the  program  for  the  day, 
the  Commission  decides  to  postpone  the  vote  on  the  French  vwux  2  to  the  next 
meeting. 

The  President  recalls  that  the  Commission  is  to  return  to  the  question 
of  blockade,  the  general  discussion  of  which  is  closed.  As  regards  this  subject, 
there  is  an  amendment  of  the  Brazilian  delegation 3  to  the  Italian  proposal.4 

His  Excellency  Mr.  Ruy  Barbosa  requests  the  floor  to  justify  this  amend- 
ment in  a  very  few  words : 

The  country  which  I  have  the  honor  to  represent,  says  he,  including 
within  its  boundaries  almost  half  of  South  America,  has  a  coastline  on  the 
Atlantic  Ocean  of  6,500  kilometers,  wonderfully  rich  in  ports,  bays,  and 
[891]  roadsteads  scattered  along  its  tremendous  length.  Our  coast  plays  a  vital 
part  in  the  provisioning  of  our  country.  Along  it  are  our  principal  centers 
of  wealth,  the  great  storehouses  of  our  products  and  our  commerce.  We  have  a 
population  of  fishermen,  who  form  the  nursery  of  our  sailors,  and  a  coasting 
trade  that  is  still  small,  but  essential  to  our  needs,  which  assure  it  a  great  develop- 

'  Annex  27. 

*  Annex  16. 

*  Annex  36. 

*  Annex  34. 
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ment.  Our  destiny,  therefore,  looks  to  the  sea,  where  our  geographical  situation 
and  the  tremendous  length  of  our  maritime  frontier  places  the  problem  of  our 
future. 

That  is  why  we  have  followed  in  this  Conference  with  such  eager  atten- 
tion matters  relating  to  naval  warfare.  Among  them  is  the  question  of  blockade. 
As  concerns  this  subject,  our  interest  is  not  less  than  that  of  the  great  Powers. 
Although  Brazil  is  a  peaceful  nation  and  is  merely  thinking  of  its  own  defense,  it 
is  not  improvident  and  does  not  forget  the  needs  of  its  existence,  which  are 
the  more  calculated  to  preoccupy  it  since  it  is  not  a  military  State. 

You  can  well  see  that  it  is  not  difficult  to  explain  our  intervention  in  this 
debate.  You  certainly  will  not  share  the  impatience  with  which  our  assiduity 
in  these  discussions  would  have  been  received  by  those  who  spurn  that  distant 
and  unknown  Latin  America,  whose  voice  had  never  been  heard  in  an  Assembly 
of  the  Powers.  Give  no  heed  to  our  contingent,  if,  in  your  opinion,  it  is  worth 
nothing.  But  be  good  enough  to  take  into  account  our  great  anxiety  to  respond 
to  the  honor  of  your  invitation  and  your  hospitality. 

In  the  matter  of  blockade  we  accept  with  pleasure  the  Italian  proposal.  It 
contains  excellent  measures,  which  we  would  not  like  to  disregard  or  to  weaken. 
It  is  with  the  idea  of  adhesion  and  of  solidarity,  it  is  in  that  spirit  that  we  have 
drawn  up  our  amendment.  It  does  not  contravene  the  system  set  forth  in  the 
project  nor  does  it  change  its  mechanism.  It  merely  strives  to  strengthen  it. 
It  adds  something  to  it ;  it  takes  nothing  from  it,  either  in  form  or  in  substance. 
It  is,  as  we  have  declared  in  the  heading,  simply  an  addition. 

Considering  that  blockade  is  "the  most  serious  injury  that  war  can  inflict  upon 
the  rights  of  neutrals  " '  it  must  be  subjected  to  the  strictest  conditions,  so  that 
it  may  not  overstep  the  bounds  of  necessity  and  expose  the  legitimate  interests  of 
neutrals  to  abusive  restrictions  on  the  part  of  belligerents.  Such  is  really  the  aim 
of  the  Italian  proposal,  which  seems  to  us  to  be  inspired  on  the  whole  by  the 
ideas  which  the  Institute  of  International  Law  adopted  in  1883  in  its  codification 
of  the  law  of  prize.  And  it  seems  to  us  that  the  Italian  delegation  has  attained 
this  object  in  a  way  that  is  well-nigh  entirely  satisfactory.  We  are  not  ignorant 
of  the  fact  that  with  this  people  of  artists  and  jurists  the  execution  is  always  a 
marvel  of  elegance  and  of  tact  in  matters  of  law  as  in  matters  of  art. 

However,  the  same  anxiety  to  avoid,  under  the  pretext  that  they  are  opera- 
tions necessary  to  war,  attacks  on  the  rights  of  neutrality,  encourages  us  to 
propose  certain  additional  precautions  which  will  confine  this  instrument  of 
military  aggression  to  its  natural  functions. 

In  the  first  place,  having  in  mind  to  make  our  proposal  rather  declarative, 
we  deemed  it  advisable  to  use  a  more  definite  expression  with  regard  to  the 
effectiveness  of  the  blockade  by  declaring  that  it  must  be  confined  to  places  of 
definite  access  on  the  maritime  frontier,  that  is  to  say,  ports,  roadsteads,  anchor- 
ing grounds,  or  other  bodies  of  water  where  it  is  possible  to  embark  or  to 
disembark.  That  is  the  exact  deduction  from  the  definition  of  blockade  as 
given  by  Lord  Stowell,2  and  generally  accepted  as  complete,3  according 
[892]  to  which  the  usual  and  regular  mode  of  enforcing  blockades  is  "  by  station- 
ing a  number  of  ships,  and  forming,  as  it  were  an  arch  of  circumvallation 

1  Cauchy,  Droit  maritime  international  (Paris,  1862),  ii,  p.  196;  Fiore,  ii,  p.  446. 
"  The  Arthur,  1814,  1  Dodson,  pp.  423-425. 
•  Smith  and  Sibley,  p.  323. 
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round  the  mouth  of  the  prohibited  port."  "  Blockade,"  says  Mr.  Dupuis  in  his 
work  on  naval  warfare,  "  has  never  been  anything  else  than  the  justification  of 
the  prohibition  of  the  commerce  of  neutrals  with  the  enemy  by  means  of  deploy- 
ing the  forces  of  the  belligerent  before  places  to  which  this  prohibition  specifically 
applies."  l 

It  would  therefore  be  advisable  to  require  the  specification  of  blockaded 
places;  and  that  is  the  subject  of  Article  1  of  our  additional  amendment. 

But  since  we  must  reduce  to  reasonable  limits  the  scope  of  the  prohibition, 
without  which  belligerent  cruisers  would  be  given  an  indefinite  field  of  action 
against  neutral  vessels,  it  has  been  thought  necessary  to  confine  its  scope  to  a 
certain  number  of  linear  miles  from  the  shore,  as  well  as  along  the  coast.  That 
is  covered  by  Article  2.  The  idea  is  not  ours.  It  has  been  culled  by  those  who 
are  authorities  and  is  to  be  found  formulated  by  Sir  Thomas  Barclay  in  his 
recent  work,  from  which  we  have  drawn  our  inspiration  on  this  point. 

As  a  corollary  to  these  material  and  insuperable  restrictions  which  would 
be  placed  upon  the  severities  of  blockade,  it  would  be  quite  natural  to  lay  down 
the  rule  that  when  these  conditions  had  been  verified,  the  question  of  the  effective- 
ness of  the  blockade  would  be  considered  closed  as  regards  vessels  seized  within 
such  limits.     That  is  the  declaration  contained  in  Article  3. 

But  that  must  be  subordinated  to  the  notification  clause,  covered  by  Article 
4  of  the  Italian  proposal.  It  admits  in  the  first  place  general  notification,  which  is 
sent  either  through  military  or  diplomatic  channels  to  the  authorities  of  the  place 
blockaded,  and  to  the  governments  of  neutral  States;  but  it  also  provides  for 
blockades  without  notice,  that  is  to  say,  de  facto  blockades,  authorizing  in  such 
cases  special  notification  by  the  authorities  of  the  blockading  squadron  to  neu- 
trals vessels  which,  unaware  of  the  situation,  may  cross  or  approach  the  line  of 
blockade.    We  concur  on  all  these  points. 

When,  however,  we  give  rise,  by  means  of  general  notification,  to  so  serious 
a  presumption  against  neutrals  and  expose  them  to  the  penalty  for  violation, 
it  would  be  unjust  not  to  fix  a  period  of  time  sufficiently  long,  so  that  vessels 
might  be  considered  as  having  knowledge  of  the  blockade  and  be  liable  to  the 
penal  consequences  for  violation  thereof.  To  this  end  we  believe  that  approxi- 
mately a  week  would  be  a  reasonable  period,  since  we  must  take  into  considera- 
tion not  only  vessels  at  anchor  in  roadsteads,  to  which  the  declaration  of  blockade 
can  be  made  known  as  soon  as  notitce  is  given,  thanks  to  instantaneous  electric 
communications,  but  also  those  at  sea,  which  cannot  be  reached  immediately. 
To  provide  for  such  cases  a  time  limit  is  fixed  upon  the  expiration  of  which  the 
notice  is  presumed  to  have  been  received.  But  this  presumption  cannot  be 
absolute.  It  must  admit  proof  to  the  contrary,  in  view  of  the  fact  that  the  period 
will  in  many  instances  be  insufficient  for  all  vessels  at  sea  to  reach  a  point  on 
the  coast  where  they  can  receive  news  of  the  blockade. 

Such  a  situation  is  provided  for  by  Article  4. 

Finally,  by  requiring  that  changes  in  the  blockade  be  notified  in  a  manner 
similar  to  its  initial  declaration  and  that  there  be  geographical  limits  to  the  places 
newly  blockaded,  in  order  that  rights  of  war  against  neutrals  may  follow  there- 
from, Article  5  merely  deduces  an  application  of  Article  4  of  the  Italian  proposal. 
It  might  be  regarded  as  implied  therein.  But  it  does  not  appear  to  us  superfluous 
to  make  it  explicit. 

1  Charles  Dupuis,  Le  droit  de  la  guerre  maritime,  p.  202. 
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I  have  finished,  Mr.  President.  I  should  be  glad  if  the  delegation  of  Italy 
would  look  upon  my  amendment  simply  as  a  tribute  to  the  importance  of  its 

proposal. 
[893]   The  Commission  decides  that  the  Brazilian  amendment  shall  be  submitted 
to  the  committee  of  examination. 

His  Excellency  Vice  Admiral  Mehemed  Pasha  informs  the  Commission 
that  the  Ottoman  delegation  accepts  the  proposal  of  the  Italian  delegation  *  relative 
to  blockade,  with  the  amendments  proposed  by  his  Excellency  Sir  Ernest  Satow, 
namely,  Article  2,  paragraph  1,  and  Article  4,  paragraph  2.2 

The  President  replies  that  the  committee  of  examination  will  take  into  ac- 
count the  observations  that  have  been  presented. 

Mr.  de  Beaufort  speaks  as  follows : 

At  our  last  meeting  the  honorable  delegate  of  Greece  made  a  declaration  in 
which  he  expressed  the  opinion  that  the  proposal  of  the  Italian  delegation  does 
not  apply  to  so-called  pacific  blockade.  I  share  this  opinion.  I  believe  that  the 
question  whether  pacific  blockade  is  admissible  and,  if  so,  under  what  condi- 
tions, is  one  that  should  be  kept  out  of  our  debates.  We  are  not  concerned  with 
it  for  the  time  being.  What,  in  my  opinion,  must  be  made  perfectly  clear  is  that 
the  rules  that  have  been  proposed  relate  solely  and  exclusively  to  blockade  in  time 
of  war.  I  think  that  this  is  also  the  idea  which  inspired  the  Italian  delegation, 
and  I  flatter  myself  that  I  shall  not  encounter  any  objection  on  its  part  if  I  pro- 
pose 3  that  the  two  elementary  principles  of  blockade  in  time  of  war  be  inserted  in 
its  proposal,  in  order  to  make  it  plain  that  the  rules  which  we  are  about  to  discuss 
are  not  applicable  to  so-called  pacific  blockade,  but  solely  to  blockade  in  time 
of  war.  It  goes  without  saying  that  when  the  principle  is  adopted,  I  leave  it  to 
the  honorable  delegates  of  Italy  to  decide  upon-  the  place  which  this  provision 
should  occupy  in  the  Italian  proposal. 

Mr.  Louis  Renault  has  no  intention  of  criticizing  the  Netherland  proposal. 
He  merely  makes  reservations  with  regard  to  the  wording,  which  seems  to  give 
it  a  meaning  different  from  that  which  it  really  has. 

Mr.  Guido  Fusinato  concurs  in  the  observations  presented  by  Mr.  Georgios 
Streit  and  Mr.  de  Beaufort.  The  Italian  proposal  does  indeed  refer  solely  to 
blockade  in  time  of  war.  Its  wording,  moreover,  corresponds  with  that  of  the 
questionnaire,  which  is  very  explicit  in  this  respect. 

Lieutenant  Colonel  van  Oordt  had  intended  to  speak  a  few  words  at  the 
meeting  of  Wednesday,  July  31,  on  the  American  amendment*  to  Article  5  of 
the  Italian  proposal.  But  since  it  was  already  late,  he  deferred  until  to-day  the 
remarks  which  he  has  the  honor  to  submit  to  the  kind  attention  of  the  Fourth 
Commission. 

At  the  preceding  meeting  the  honorable  second  delegate  of  the  United  States 
of  America  said  that  the  extension  of  the  right  of  capture  with  regard  to  neutral 
vessels  in  the  matter  of  blockade,  contained  in  the  American  amendment,  is  in 
conformity  with  long  established  practice  and  with  international  law.  Hence 
it  would  follow  that  the  American  amendment  merely  states  a  rule  that  is  rather 
generally  admitted. 

1  Annex  34. 
'  Annex  37. 
'  Annex  38. 
4  Annex  35. 
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The  speaker  believes,  on  the  contrary,  that  the  rule  stipulated  in  Article  5  of 
the  Italian  proposal  contains  the  principle  more  generally  admitted  and  that  the 
extension  of  the  right  of  capture,  as  contained  in  the  amendment  of  the  delega- 
tion of  the  United  States  of  America,  is  an  exception  to  the  ideas  current  on  this 
subject. 

The  practice  of  capturing  a  neutral  vessel  at  any  time  during  its  voyage 
toward  the  blockaded  coast  is  a  relic  of  the  times  of  fictitious  blockades,  since  in 
those  days  there  was  no  line  of  blockade,  where  vessels  which  desired  to  attempt 

to  run  the  blockade  could  be  stopped. 
[894]   Capture  on  the  high  seas  was  merely  the  necessary  complement  of  fictitious 
blockades,  which  otherwise  would  have  become  a  dead  letter. 

But  since  1856 — that  is  to  say,  since  it  has  been  stipulated  by  convention 
that  a  blockade,  in  order  to  be  binding,  must  be  effective — the  question  has  en- 
tirely changed. 

In  practice  the  great  difference  between  the  measures  which  a  belligerent 
takes  against  trade  in  contraband  and  those  which  he  takes  against  access  to  the 
blockaded  enemy  coast,  is  that  he  knows  that  when  a  blockade  fulfills  the  essential 
condition  of  being  effective,  the  vessel  must,  in  approaching  or  leaving  the 
blockaded  coast,  cross  the  line  of  blockade,  while  contraband  can  be  imported  with- 
out immediate  danger  at  its  place  of  destination.  That  is  why  the  line  of  blockade 
can  be  considered  a  well-defined  stage  in  the  voyage  toward  the  blockaded 
port. 

There  is  still  another  remark  to  be  made  on  this  subject,  which  is  not 
without  importance.  A  blockade  is  not  binding  unless  it  is  effective,  and  from 
this  rule  it  follows  that  any  neutral  vessel  which  is  not  laden  with  contraband 
has  the  right  to  continue  its  voyage  toward  the  blockaded  coast,  because  until  it 
has  reached  that  coast,  no  one  can  tell  whether  the  blockade  will  still  be  effective 
when  the  vessel  arrives  there. 

Seizure  before  the  line  of  blockade  is  reached  is  therefore  premature. 

Practice  renders  inevitable  seizure  on  the  high  seas  of  a  vessel  carrying  con- 
traband of  war  before  the  act  of  entering  an  enemy  port  has  begun,  that  is  to 
say,  at  a  time  when  it  may  still  change  its  intention,  since  if  it  were  not  admitted 
that  the  vessel  carrying  contraband  is  "  in  delicto  "  during  the  entire  voyage, 
it  would  be  practically  impossible  to  effect  the  seizure.  The  same  necessity  arose 
with  regard  to  blockade  in  the  days  of  fictitious  blockades,  since  there  was  then 
no  line  of  blockade  to  cross. 

Nowadays,  on  the  contrary,  we  can,  at  least  in  the  matter  of  blockade,  follow 
a  more  equitable  course,  that  is  to  say,  not  punish  a  vessel  for  violation  of 
blockade  until  such  violation  has  actually  begun.  That  is  why  the  right  of  pur- 
suit after  violation  of  blockade  in  leaving  a  blockaded  place  is  legitimate,  since 
the  offense  has  been  committed  and  the  high  seas  are  part  of  the  theater  of  war. 

The  extension  of  the  right  of  capture  contained  in  the  American  proposal 
is,  in  fact,  nothing  else  than  the  application  of  the  practice  of  fictitious  blockades 
to  effective  blockades.  To  allow  a  belligerent  the  right  to  seize  vessels  sailing 
for  a  blockaded  port  before  they  have  attempted  to  enter  it,  is  adding  the  danger 
of  being  seized  on  the  high  seas  to  the  imminent  danger  of  crossing  the  line  of 
blockade  (the  essential  characteristic  of  an  effective  blockade).  It  is,  in  sub- 
stance, extending  the  blockade,  as  it  were,  to  every  quarter  of  the  high  seas, 
where  it  cannot  be  effective.     Finally,  it  is  subjecting  seizure  to  the  chance  of 
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meeting  a  cruiser  of  the  blockading  State.  This,  according  to  the  events  which 
resulted  in  the  Declaration  of  Paris  of  1856,  is  in  contradiction  with  the  very 
conception  of  an  effective  blockade. 

The  President  states  that  the  committee  will  take  into  account  the  observa- 
tions presented  by  Lieutenant  Colonel  van  Oordt. 

In  the  name  of  the  Argentine  delegation,  his  Excellency  Mr.  Carlos  Rod- 
riguez Larreta  accepts  the  proposals  on  blockade  presented  by  his  Excellency 
Count  Tornielli  and  supported  by  Mr.  Guido  Fusinato  at  the  last  meeting 
in  a  remarkable  address. 

He  permits  himself  on  this  occasion  to  offer  his  congratulations  to  the  dele- 
gates of  Italy. 
[895]  His  Excellency  Mr.  Hagerup  observes  that  in  taking  up  the  question  of 
submarine  mines,  the  first  subcommission  of  the  Third  Commission  con- 
sidered it  from  the  point  of  view  of  blockade  and  asked  itself  whether  submarine 
mines  by  themselves  could  be  considered  as  rendering  a  blockade  effective.  It 
concluded  that  this  question  was  rather  within  the  province  of  the  Fourth  Com- 
mission and  charged  its  President  to  make  this  communication  to  this  Commission. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  says 
that  the  Italian  proposal  makes  use  of  the  words  "  naval  forces."  The  question 
therefore  is  whether  submarine  mines  may  be  considered  "  naval  forces." 

His  Excellency  Brigadier  General  de  Robilant  replies  that  these  submarine 
mines  must  be  brought  by  national  ships  and  that  these  ships  constitute  naval 
forces. 

His  Excellency  Count  Tornielli  says  that  in  paragraph  3  of  the  British 
proposal  concerning  the  employment  of  mines  there  is  the  following  provision: 
The  use  of  submarine  automatic  contact  mines  to  establish  or  maintain  a  com- 
mercial blockade  is  forbidden.1 

In  the  course  of  the  debates  which  took  place  in  the  Third  Commission,  of 
which  I  have  the  honor  to  be  President,  the  question  was  examined  under  its  two 
aspects,  that  is  to  say,  the  Commission  considered  whether  this  provision  should 
be  ranged  with  those  governing  the  employment  of  means  of  inflicting  injury 
in  war  operations  or  whether  it  belonged  to  questions  pertaining  to  the  means 
whereby  the  effectiveness  of  a  blockade  could  be  maintained.  Under  the  former 
of  these  two  aspects  the  British  proposal  was  certainly  within  the  province  of 
the  Third  Commission,  but  under  its  other  aspect  it  belonged  to  the  program  of 
the  Fourth  Commission. 

His  Excellency  Mr.  Hagerup,  in  his  capacity  as  President  of  the  subcom- 
mission of  the  committee  which  had  the  matter  in  charge,  has  therefore  asked 
that  you  combine  the  examination  of  this  question  with  the  part  of  your  work 
concerning  blockade.    I  join  him  in  this  request. 

The  President  remarks  that  there  is  but  a  single  Conference,  and  it  is  a 
matter  of  indifference  whether  a  question  is  decided  by  this  Commission  or  that. 

His  Excellency  Sir  Ernest  Satow  believes  that  the  two  Commissions  might 
be  combined. 

The  President  proposes  that  the  two  committees  of  examination  meet  in 
joint  session  and  draw  up  a  project. 

Mr.  Guido  Fusinato  thanks  the  delegations  of  Brazil  and  of  the  Argentine 
Republic   for   their  appreciative   remarks  with   regard  to  the  Italian  proposal.2 

1  Ante,  Third  Commission,  annex  9. 
*  Annex  34. 
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As  for  Brazil's  amendments,1  which  do  not  affect  the  principle  of  the  said  pro- 
posal, they  will  be  examined  in  the  committee  of  examination  with  all  the 
attention  that  they  deserve. 

After  stating  that  these  divers  declarations  will  be  laid  before  the  commit- 
tee of  examination,  which  is  to  meet  to-morrow  morning,  the  President  thinks 
that,  if  time  permits,  the  Commission  might  pass  to  an  examination  of  the  next 
numbers  of  the  questionnaire.  Nevertheless  before  proceeding  farther,  the  Com- 
mission might  take  up  a  question  concerning  which  the  British  delegation  has 
filed  a  proposal,2  to  which  the  delegation  of  Belgium  has  proposed  an 
[896]  amendment.3  It  is  whether  the  crew  of  a  captured  enemy  merchant  ship 
shall  be  treated  as  prisoners  of  war. 

His  Excellency  Sir  Ernest  Satow  says  that  the  British  delegation  accepts 
his  Excellency  Mr.  van  den  Heuvel's  amendment. 

The  President  declares  that,  no  one  having  raised  any  objection,  the  British 
proposal  as  amended  by  the  Belgian  delegation  is  referred  to  the  committee  of 
examination. 

The  Commission,  following  the  order  of  the  questionnaire*  must  now  take 
up  the  destruction  of  neutral  prizes  as  the  result  of  force  majeure. 

The  British  delegation  not  being  prepared  to  discuss  this  question,  since  it 
does  not  appear  upon  the  day's  program,  his  Excellency  Sir  Ernest  Satow  re- 
quests that  its  examination  be  postponed  to  the  next  meeting. 

The  President  then  proposes  that  the  Commission  take  up  the  question  of 
inviolability  of  postal  correspondence. 

Mr.  Kriege  states  that  he  has  nothing  to  add  to  the  observations  which  he 
has  already  presented  on  the  subject  of  contraband  of  war.  The  committee  of 
examination  will  express  its  opinion  and  will  consider  by  what  formula  this 
inviolability  of  postal  correspondence  may  be  sanctioned. 

His  Excellency  Sir  Ernest  Satow  states  that  he  reserves  the  right  to  present 
amendments  before  the  committee  of  examination. 

The  President  proposes,  under  the  circumstances,  that  the  Commission 
pass  to  question  XIII  of  the  questionnaire :  Are  coastal  fishing  boats,  even  though 
they  belong  to  subjects  of  the  belligerent  State,  lawful  prize? 

His  Excellency  Count  Tornielli  presumes  that  everybody  agrees  that  coastal 
fishing  boats  should  be  freed  from  the  risks  of  war.  It  would  seem  that  this 
general  rule  ought  not  to  give  rise  to  any  very  lengthy  discussion. 

As  regards  question  XIV  of  the  questionnaire,  it  would  appear  to  be  difficult 
for  the  Commission  to  study  the  application  of  the  rules  of  land  warfare  to 
naval  warfare.    This  is  rather  within  the  scope  of  the  committee  of  examination. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  asks 
permission  to  make  a  few  remarks  on  question  XIII.  He  is  indeed  of  the 
opinion  that  coastal  fishing  boats  are  not  lawful  prize,  but  he  would  like  to  go 
still  farther.  The  fishing  industry  has  undergone  great  changes  within  the  past 
twenty  years.  The  boats  must  nowadays  go  further  to  sea  and  are  much  larger,  but 
they  are  none  the  less  incapable  of  being  converted  into  war-ships.  Why,  there- 
fore, seize  them  ?  why  impoverish  the  populations  living  along  the  coast,  innocent 
populations  who  are  not  concerned  in  questions  of  war,  populations  who  have 
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no  other  means  of  livelihood  than  the  products  of  the  sea?  In  our  century  we 
must  broaden  the  field  of  justice  and  not  bring  ruin  to  the  essentially  innocent 
fishing  industry. 

Captain  Castiglia  remarks  that,  while  respecting  the  right  of  fishermen  to 
carry  on  their  calling  freely,  we  must,  however,  prevent  them  from  coming 
[897]  too  close  to  naval  forces.  They  may  have  on  board  dangerous  engines, 
such  as  torpedoes  or  mines,  which  render  their  presence  in  the  neighbor- 
hood suspect. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  concurs 
in  Captain  Castiglia's  observations  and  adds  that  the  keeping  of  fishing  ves- 
sels at  a  distance  is  the  opposite  of  seizing  them. 

The  President  proposes  that  the  program  for  the  meeting  of  next  Wednes- 
day, August  7,  be  drawn  up  It  will  consist  of  the  vote  on  the  French  vceux1 
and  the  examination  of  questions  XI,  XII,  XIII  and  XIV  of  the  questionnaire.2 

According  to  his  Excellency  Sir  Ernest  Satow,  the  Commission  will  not  be 
able  to  discuss  question  XIV  to  any  purpose  until  it  is  in  possession  of  the  report 
of  the  Second  Commission  on  the  laws  and  customs  of  war  on  land.  It  is  to  be 
feared  that  in  these  circumstances  the  discussion  cannot  take  place  on  the  7th 
instant. 

His  Excellency  Count  Tornielli  declares  that  his  remarks  referred  only  to 
coastal  fishing  boats,  for  question  XIII  of  the  questionnaire  3  mentions  nothing 
except  such  boats.  If  it  is  desired  to  consider  the  big  steam  vessels  of  the 
present  day,  which  engage  in  fishing  in  distant  waters,  the  wording  of  question 
XIII  should  be  changed. 

His  Excellency  Baron  von  Macchio  desires  to  recall  that  the  Austro-Hun- 
garian  delegation  filed  an  amendment 4  to  the  French  vaux  l  and  reserves  the 
right  to  develop  it  and  to  have  it  discussed  at  the  next  meeting  before  a  vote  is 
taken. 

The  President  recalls  that  the  committee  of  examination  is  to  meet  to-mor- 
row morning  at  10  o'clock.  He  proposes  that  there  be  added  to  the  committee 
Messrs.  Guido  Fusinato,  Captain  Behr  and  his  Excellency  Mr.  Augusto  Matte, 
who  have  filed  amendments  and  will  thus  be  enabled  to  defend  them.     (Assent.) 

The  meeting  adjourns  at  4:  15  o'clock. 
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His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  10 :  50  o'clock. 

The  minutes  of  the  eleventh  meeting  are  adopted. 

The  President  observes  that  if  the  Commission  wished  to  hold  fast  to  its 
program,  it  should  proceed  at  once  to  vote  on  the  vosux  proposed  by  the  French 
delegation,  but  he  presumes  that  it  will  see  no  objection  to  postponing  its  vote 
until  the  French  plenipotentiaries  arrive  and  to  beginning  with  the  discussion  of 
questions  XI  and  XII  of  the  questionnaire  *  relative  to  the  destruction  of  neutral 
prizes  as  the  result  of  force  majeure.  The  Commission  has  received  several  pro- 
posals on  this  subject :  the  proposals  of  Great  Britain  2  and  of  the  United  States,8 
and  the  amendments  of  the  delegations  of  Japan  4  and  of  Russia.5 

Colonel  Ovtchinnikow  of  the  Admiralty  takes  the  floor  and  speaks  as 
follows : 

The  question  of  the  destruction  of  merchant  ships  under  a  neutral  flag  as 
the  result  of  force  majeure  raises  at  times  a  divergence  of  opinions  which  makes 
an  international  agreement  desirable. 

This  divergence  may  be  seen  even  in  the  proposals  which  have  been  sub- 
mitted to  our  Commission.  Two  of  these  proposals  demand  absolute  prohibition 
of  the  destruction  of  merchant  ships  under  a  neutral  flag  seized  as  prizes  and 
recommend  the  release  of  any  neutral  vessel  that  cannot  be  brought  before  a  prize 
court.  On  the  other  hand,  the  Russian  and  the  Japanese  proposals  permit  in 
certain  exceptional  cases  the  destruction  of  such  vessels  and  give — as,  for  in- 
stance, our  proposal — certain  satisfactions  and  guarantees  to  the  interests  of 
neutrals. 

I  have  taken  the  floor  to  present  a  few  general  considerations  concerning  the 
matter. 

(1)  At  the  very  outset.  I  desire  to  call  the  attention  of  this  high  assembly 
to  the  confused  language  which  has  been  used  in  regard  to  the  question  and  which 
may  give  rise  to  certain  misunderstandings. 

In  all  the  proposals,  and  even  in  ours,  such  expressions  are  used  as  "  the 
destruction  of  a  neutral  prize,"  "  a  captured  neutral  vessel,"  etc. 
[899]  As  a  matter  of  fact,  it  is  not  a  question  of  "  neutral  vessels  "  but  of 
vessels  of  neutral  nationality,  which  have  committed  violations  of  their 
neutrality. 
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There  is  no  reason  for  seizing,  still  less  for  destroying,  a  vessel  of  neutral 
nationality  which  is  really  neutral.  But  a  vessel  under  a  neutral  flag,  which  has 
violated  its  neutrality  by  a  hostile  act  cannot  be  treated  as  a  neutral  vessel. 

It  is  in  the  sense  which  I  have  indicated  that  the  Russian  proposal  concern- 
ing the  destruction  of  a  neutral  prize  is  to  be  understood. 

(2)  In  discussing  this  question  we  must  keep  the  following  points  in  mind. 
From  the  legal  point  of  view  there  is  often  a  misconception  with  regard  to 

the  real  role  of  the  act  of  capture  and  of  the  judgment  of  the  prize  court. 

What  is  the  role  of  a  decision  of  a  prize  court  and  when  does  the  captor 
State  secure  a  property  right  to  the  seized  vessel  and  cargo? 

I  shall  answer  this  question  categorically.  It  is  the  seizure  or  capture  itself 
which  transfers  ownership  of  the  seized  vessel  and  cargo  to  the  captor  State.  A 
judicial  decision  never  creates  a  new  right,  it  merely  recognizes  a  right  which 
already  exists.  The  prize  court  decides  whether  the  prize  is  lawful  or  not ;  that 
is  to  sav,  having  considered  the  circumstances  of  the  seizure,  the  time  and  place 
where  the  seizure  was  effected,  the  character  of  the  capturing  vessel  and  of  the 
captured  vessel  and  cargo,  the  prize  court  pronounces  judgment  on  the  question 
whether  the  vessel  and  the  cargo  were  liable  to  confiscation  at  the  time  when  the 
seizure  took  place. 

Therefore  the  decision  of  the  prize  court  always  has  a  retroactive  effect  and, 
if  the  prize  is  lawful,  the  captor  State  possessed  the  property  right  from  the 
moment  of  capture. 

This  fact  established,  we  can  now  see  that  in  destroying  a  vessel,  which  is 
sailing  under  a  neutral  flag  but  which  has  clearly  violated  its  neutrality,  the  captor 
is  destroying  his  own  property  and  not  property  belonging  to  others.  He  is  thus 
acting  against  the  interests  of  his  own  fortune,  and  that  is  why  only  absolutely 
exceptional  cases  will  induce  him  to  follow  this  procedure. 

(3)  In  concluding  the  legal  and  pecuniary  aspect  of  the  matter,  I  desire  to 
present  certain  supplementary  observations  : 

(a)  It  is  of  course  understood  that  every  case  of  the  destruction  of  a  prize 
must  be  brought  before  a  prize  court,  which  will  decide  whether  the  capture  was 
lawful  or  not. 

(b)  On  board  a  destroyed  vessel  there  may  have  been,  in  addition  to  the 
articles  liable  to  confiscation  as  contraband  of  war,  other  articles  which  might 
have  been  released  by  the  prize  court,  if  they  had  been  brought  before  it  and 
thus  restored  to  their  original  owner. 

The  question  arises :  How  are  the  interests  of  these  owners  to  be  guaranteed 
in  case  of  the  destruction  on  board  a  destroyed  vessel  of  their  goods  that  are  not 
of  a  contraband  nature? 

The  answer  to  this  question  is  to  be  found  in  Articles  29  and  30  of  the 
Russian  regulations  of  March  27,  1895,  concerning  prizes.  These  regulations 
read: 

Article  29.  If  the  cargo  which  should  be  restored  has  been  destroyed  by 
order  of  the  authorities,  the  owner  shall  be  reimbursed  the  value  of  the  de- 
stroyed cargo  as  per  an  estimate  based  upon  the  information  furnished. 

Article  30.    Apart  from  this  value,  a  special  indemnity  as  damages  re- 
sulting from  this  capture  may  be  granted  the  original  owner,  if  it  is  decided 
[900]  that  the  cargo  was  captured  on  insufficient  grounds  or  in  violation  of  the 
prescribed  conditions. 
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(c)  Under  our  law  the  same  principle  of  indemnification  is  applicable  in 
cases  where  according  to  the  judgment  of  the  court  the  vessel  itself  was  unlaw- 
fully destroyed ;  that  is  to  say,  when  the  vessel  was  not  at  the  time  of  seizure 
liable  to  confiscation. 

I  have  the  honor  to  call  the  Commission's  attention  to  Articles  29  and  30  of 
the  Russian  regulations,  which  I  have  quoted,  as  furnishing  material  for  the 
committee  of  examination  to  work  on. 

(4)  There  is  still  another  question  which  may  raise  certain  doubts — the  ques- 
tion of  the  fate  of  the  crew  and  passengers  on  board  a  destroyed  vessel. 

In  our  proposal '  it  is  clearlv  stated  that  "  the  commanding  officer  of  the 
capturing  vessel  may  not  exercise  the  right  of  destruction  except  with  the  greatest 
caution  and  must  be  careful  first  to  transfer  the  men." 

It  may  perhaps  be  objected  on  this  score  that  the  crew  and  passengers  trans- 
ferred to  the  capturing  ship,  that  is  to  say,  a  ship  of  war,  will  be  less  safe  from 
the  dangers  of  war  than  if  they  were  on  board  their  own  vessel. 

To  this  objection  I  make  answer  that  this  misfortune  to  the  crew  is  oc- 
casioned, not  through  the  fault  of  the  captor,  but  through  that  of  the  owner  or 
captain,  who  violated  the  neutrality  of  a  merchant  ship  of  neutral  nationality. 

In  any  event,  it  may  be  stated  that  in  recent  wars  in  cases  of  the  destruction 
of  prizes  of  neutral  nationality,  the  question  of  the  fate  of  the  crew  and  pas- 
sengers has  never  caused  any  difficulties. 

Such  are  the  considerations  of  a  legal  nature  which  prove  that  destruction, 
if  occasion  demands,  is  not  only  admissible  but  lawful. 

(5)  Moreover,  purely  practical  and  military  considerations  may  be  invoked 
in  this  matter. 

As  I  have  just  stated,  it  is  always  preferable  to  preserve  the  seized  vessel 
and  to  bring  it  into  a  port  of  the  captor's  country. 

But  in  naval  warfare,  it  is  often  impossible  to  preserve  the  vessel  and  to 
bring  it  to  a  safe  place  or,  for  still  stronger  reasons,  to  release  it. 

Let  us  suppose,  for  example,  that  in  the  vicinitv  of  the  place  of  capture  there 
happens  to  be  an  enemy  vessel  which  is  much  stronger  than  the  captor,  and  that 
the  seized  vessel  is  sailing  under  a  neutral  flag  and  is  loaded  entirely  with  contra- 
band of  war,  such  as  cartridges,  projectiles,  powder  and  explosives  of  all  kinds. 
It  would  certainly  be  much  more  profitable  to  the  captor  to  preserve  this  vessel 
and  these  articles  of  contraband  of  war  for  his  own  needs.  But  the  preservation 
and  bringing  in  of  this  prize  are  impossible  because  of  the  nearness  of  a  powerful 
enemv. 

Can  we  insist  in  this  case  upon  the  release  of  the  seized  vessel?  I  think  it 
is  evident  that  such  a  release  would  be  an  outright  act  of  treason  against  his 
country  on  the  part  of  the  captor.  Nothing  remains  for  him  to  do  but  to  destroy 
the  prize. 

Aeain.  the  prize  may  sometimes  be  accidental.  A  war-ship  having  a  special 
object  encounters  at  sea  a  vessel  that  is  loaded  entirely  with  contraband  of  war 
and  makes  the  capture,  so  to  speak,  in  passing. 

Bv  reason  of  the  fact  that  the  oorts  of  the  captor  are  too  far  distant  or  else 
blockaded,  the  preservation  and  bringing  in  of  this  prize  might  ieopardize  the 
safety  of  the  capturing  vessel  or  the  success  of  its  operations.      We  must  ask 

ourselves  how  the  captor  should  act  in  this  case. 
f901 1  Tt  is  true  that  such  a  question  assumes  an  aspect  of  gravity  only  in  the 
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case  of  Powers  that  have  not  a  certain  number  of  ports  in  distant  seas.  The 
absolute  prohibition  of  the  destruction  of  prizes  would  give  rise  to  a  situa- 
tion of  marked  inferiority  in  the  case  of  Powers  that  have  no  colonies  as  com- 
pared with  those  that  have. 

The  tendencies  which  have  been  expressed  in  certain  proposals  that  have  been 
laid  before  the  Conference  concerning  the  admission  of  prizes  to  neutral  ports 
would  seem  calculated  to  aggravate  this  inferiority. 

Thus,  in  the  example  which  I  have  just  given,  it  is  often  easy  for  the  captor 
to  change  his  course  and  bring  the  prize  into  a  nearby  port  of  his  country.  If 
the  captain  makes  haste,  he  can  send  his-  prize  to  this  nearby  port  under  the 
command  of  one  of  his  officers. 

The  same  course  could  be  followed  and  the  prize  could  be  taken  or  sent  to  a 
neutral  port,  if  conventional  law  allowed  prizes  access  to  and  a  sufficiently  long 
time  to  remain  in  neutral  ports. 

But  in  the  absence  of  such  an  international  agreement  and  in  view  of  the 
rules  prohibiting  prizes  to  enter  and  to  remain  a  sufficiently  long  time  in  neutral 
ports,  there  is  only  one  thing  for  the  captor  who  finds  himself  in  the  circum- 
stances I  have  indicated  to  do  and  that  is  to  destroy  the  seized  vessel. 

Such  are  the  arguments  of  a  legal,  practical,  and  military  character  which  I 
have  the  honor  to  present  in  support  of  the  proposal '  of  the  delegation  of  Russia 
concerning  the  destruction  of  prizes  seized  whHe  sailing  under  a  neutral  flag,  but 
violating  their  neutrality. 

I  believe  that  it  is  evident  that  the  absolute  prohibition  of  their  destruction 
is  inadmissible ;  that  is  to  say,  that  their  destruction  is  lawful  under  the  circum- 
stances indicated  in  the  above-mentioned  proposal. 

His  Excellency  Sir  Ernest  Satow  presents,  in  turn,  the  following  observa- 
tions : 2 

The  question  raised  by  the  declaration  made  in  our  name  is  the  following: 
Do  the  principles  of  international  law  at  the  present  time  permit  a  belligerent  to 
sink  a  neutral  vessel  which  he  has  seized  ? 

We  have  considered  it  advisable  to  bring  this  problem  to  your  attention  and 
to  ask  you  to  pass  upon  the  question  whether  it  is  desirable  to  modify  the  present 
provisions  of  the  law  of  nations  in  this  respect.  But  in  order  that  the  question 
may  be  examined  in  the  fullness  of  knowledge,  it  would  seem  to  be  desirable  to 
sum  up  in  a  few  words  the  present  situation.     That  is  what  I  shall  try  to  do. 

The  theory  that  the  belligerent  has  the  right  to  sink  a  neutral  prize  was 
advanced  for  the  first  time,  if  I  am  not  mistaken,  in  the  course  of  the  recent  war 
in  the  Far  East.  Regarded  from  a  general  point  of  view,  this  would  seem  to  be 
a  very  strange  principle,  and  the  belligerent  State  and  the  neutral  State  being  at 
peace  with  one  another,  the  destruction  of  a  vessel  belonging  to  a  friendly  Power 
would  seem  to  constitute  on  the  part  of  the  belligerent  an  act  of  aggression,  which 
it  is  incumbent  upon  him  to  justify.  It  may  be  objected  that  this  reasoning  is 
equally  applicable  to  the  case  of  a  neutral  vessel  that  is  seized  and  brought  before 
a  prize  court.  I  would  be  the  first  to  admit  the  force  of  this  reasoning,  but  it 
must  not  be  forgotten  that  belligerent  Powers  have  long  exercised  the  right  of 
seizure  and  the  judicial  rights  flowing  therefrom  without  any  opposition  on  the 
part  of  neutrals,  and  that  this  practice,  which  may  at  first  sight  seem  unlawful, 
has  acquired  through  this  fact  a  legal  character  which  cannot  be  contested.     Can 
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we  say  that  this  is  the  case  when  it  is  a  question  of  the  alleged  right  to 
[902]   sink  a  neutral  prize?     I  do  not  think  so.     So  far  as  I  am  aware,  no  in- 
stance can  be  cited  where  a  neutral  State  has  recognized  as  lawful  prac- 
tice in  war  the  destruction  of  one  of  its  vessels  before  a  prize  court  has  con- 
demned it.     It  would  seem  therefore  that  unless  it  can  be  proved  that  there  is  a 
series  of  precedents  in  support  of  this  alleged  right,  or  at  least  consent  in  the 
past  on  the  part  of  neutrals  to  the  exercise  of  this  right  equivalent  to  an  express 
recognition  of  the  legitimacy  of  the  act,  it  cannot  be  maintained  that  international 
law  permits  at  the  present  time  the  destruction  of  a  neutral  prize.     There  are 
perhaps  reasons  why  there  should  be  added  in  future  to  the  rights  which  a  bellig- 
erent possesses  that  of  sinking  neutral  prizes,  on  condition  that  it  is  not  exercised 
unreasonably:  thus,  we  might  invoke  considerations  of  a  military  character,  the 
necessities  of  the  moment,  the  lack  of  ports  and  coaling  stations,  the  great  area 
of  the  theater  of  war,  the  vast  field  of  commercial  activities,  to  prove  that  a 
change  is  necessary;  but  it  is  not  possible  to  hold  that  the  existence  of  the  right 
we  are  seeking  to  establish  has  been  recognized  in  the  past.     One  of  our  most 
eminent  professors  of  international  law  in  England  has  even  maintained  that  the 
texts  of  the  jurisprudence  of  certain  countries  implied  the  existence  of  this  right; 
but  a  study  of  these  texts  has  enabled  us  to  discover  that  he  had  made  an  error 
and  that,  although  only  mentioning  prizes  in  general  terms  and  not  expressly 
excluding  neutral  prizes,  these  texts  refer  especially  to  enemy  prizes  with  regard 
to  which  there  could  be  no  uncertainty,  since  the  right  of  belligerents  to  sink  them 
in  certain  cases  has  long  been  recognized.    But  even  if  it  had  been  the  intention 
of  the  legislators  in  these  countries  to  grant  this  right  in  the  matter  of  neutral 
prizes,  that  fact  would  have  had  no  force  from  an  international  point  of  view 
without  the  concurrence  of  the  other  States,  and  it  is  precisely  this  concurrence 
that  is  lacking  in  this  case.    For  the  same  reasons  questions  XI  and  XII  of  the 
questionnaire  are  not  to  be  taken  into  account  in  so  far  as  they  pertain  to  laws 
in  force  in  certain  States. 

I  believe  that  it  is  not  improper  to  recall  to  you  that  the  question  was  care- 
fully studied  by  the  Institute  of  International  Law  some  twenty  years  ago. 
In  1881  at  the  Wiesbaden  session  of  the  Commission  which  had  been  charged 
with  the  examination  of  the  law  of  prize,  Mr.  Bulmerincq  presented  draft  regu- 
lations, the  55th  article  of  which  contemplated  five  cases  in  which  a  captor  would 
be  permitted  to  burn  or  to  sink  a  prize.  I  shall  take  the  liberty  of  quoting  the 
text  of  this  proposal : 

The  captor  will  be  permitted  to  burn  or  to  sink  the  seized  vessel  .  .  . 
in  the  following  cases  : 

1.  When  it  is  not  possible  to  keep  the  vessel  afloat  because  of  its  unsea- 
worthy  condition,  the  sea  being  rougfh. 

2.  When  the  vessel's  sailing  ability  is  so  poor  that  it  cannot  keep  up  with 
the  war-ship  and  might  easily  be  retaken  by  the  enemy. 

3.  When  the  approach  of  a  superior  enemy  force  threatens  the  recapture 
of  the  seized  vessel. 

4.  When  the  war-ship  is  unable  to  place  a  sufficiently  large  crew  on 
board  the  seized  vessel  without  too  greatly  diminishing  the  crew  that  is  neces- 
sary for  its  own  safetv. 

5.  When  the  port  to  which  the  vessel  might  be  taken  is  too  far. 

The  Commission  of  Wiesbaden  amended  this  text  bv  inserting:  the  word 
"  enemv  "  between  the  word  "  seized  "  and  the  word  "  vessel,"  and  by  adding 
the  following  paragraph: 
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[903]       In  exceptional  cases  the  captor  is  recognized  as  possessing  this  same 
right  (the  right  of  sinking)  in  the  case  of  a  condemnable  vessel. 

At  its  plenary  meeting  of  September  15,  1882,  at  Turin,  the  Institute  declared 
itself  still  more  categorically  with  regard  to  the  protection  of  neutrals.  The 
addition  of  the  word  "  enemy  "  was  maintained,  but  on  the  proposal  of  Mr. 
de  Montluc  the  Assembly  decided  to  omit  the  final  paragraph  of  Article  55,  as 
the  majority  considered  the  doctrine  that  a  neutral  vessel  might  be  sunk  without 
being  condemned  exorbitant.  The  word  "  enemy  "  was  omitted  from  the  final 
project,  but  Mr.  de  Montluc  pointed  out  the  error  to  the  Assembly  at  Heidel- 
berg, and  the  word  was  again  inserted  in  the  text  of  Article  55,  which  was 
definitively  drawn  up  as  follows: 

The  captor  will  be  permitted  to  burn  or  to  sink  the  seized  enemy  vessel  after 
having  .  .  .  etc.  ...  in  the  following  cases:  (here  follows  the  enumeration 
of  the  cases  where  sinking  is  permitted). 

It  clearly  follows  from  what  precedes  that  the  Institute  of  Internatioaal 
Law  considered  it  unreasonable  to  sink  a  neutral  prize,  whatever  might  be  the 
grounds  for  such  an  act. 

It  is  to  be  noted  that  in  the  preamble  to  one  of  the  proposals  made  on  this 
subject,  it  is  stated  that  it  would  be  merelv  an  act  of  justice  to  grant  belligerents 
the  right  to  sink  neutral  vessels,  inasmuch  as  certain  Powers  are  in  a  peculiar 
situation,  since  they  lack  ports  and  therefore  would  not  know  what  to  do  with 
their  prizes.  That  seems  to  me  to  be  a  very  weak  argument,  which  would  not 
justify  the  tremendous  injury  which  would  undoubtedly  be  done  to  neutrals,  if 
the  proposal  were  adopted.  The  belligerent  is  considered  as  being  at  peace  with 
the  neutral  State  and,  if  he  should  find  it  impossible,  either  on  account  of  his 
geographical  situation  or  the  insufficiency  of  his  maritime  resources,  to  exercise 
effectively  the  right  of  seizing  neutral  vessels  carrying  contraband  of  war  or 
seeking  to  violate  a  blockade,  he  must  leave  them  at  liberty.  That  is  the  principle 
of  the  American,  Japanese,  and  British  proposals. 

The  adoption  of  a  new  principle  giving  belligerents  the  right  to  sink  neutral 
prizes  would  inevitably  lead  to  abuses  and  would  expose  every  neutral  vessel  to 
the  danger  of  being  sunk  whenever  it  met  a  belligerent  war-ship,  whose  captain 
would  not  fail  to  exercise  his  right  as  he  might  see  fit,  in  spite  of  the  orders 
which  he  might  have  received  to  act  with  circumspection.  A  neutral  vessel 
would  therefore  find  itself  in  the  same  position  as  an  enemy  vessel;  indeed,  its 
position  might  be  worse,  since  its  Government  would  have  no  means  of  redress 
for  the  injury  committed  except  by  declaring  war  on  the  belligerent  captor. 

The  British  Government  is  therefore  of  the  opinion  that  established  practice 
does  not  permit  the  destruction  of  a  neutral  prize  and  consequently  thinks  that  it 
is  not  at  all  desirable  to  modify  in  any  way  whatever  this  state  of  affairs.1 

His  Excellency  Sir  Ernest  Satow  desires  to  add  that  in  the  opinion  of 
the  British  delegation  the  exception  mentioned  in  the  amendment  of  the  dele- 
gation of  Japan  2  cannot  be  applied  to  the  capture  of  a  neutral  vessel.  The 
British  proposal  presupposes  visit  and  capture,  and  it  is  to  be  applied  only  in 
cases  where  capture  has  taken  place.  Hence  it  is  still  of  the  opinion  that  the 
destruction  of  a  neutral  prize  should  continue  to  be  prohibited. 

His  Excellency  Count  Tornielli  thinks  that  the  considerations  set  forth  by 
the  delegation  of  Russia  might  be  satisfied,  if  it  were  laid  down  that  neutral 
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prizes  may  be  brought  into  neutral  ports  and  left  there  in  sequestration,  pending 
the  decision  of  the  prize  court.     He  proposes  that  this  suggestion  be  recommended 

to  the  committee  of  examination. 
[904]  There  would  be  a  certain  urgency  in  examining  this  suggestion,  for  in 
the  committee  of  the  Third  Commission,  second  subcommission,  the  ques- 
tion of  the  entrance  of  prizes  into  neutral  ports  is  being  studied  at  this  very 
moment. 

His  Excellency  Sir  Ernest  Satow  asks  that  the  Commission  vote  on  the 
following  proposal :  Does  international  law  at  present  recognize  the  right  to  sink 
neutral  vessels  in  case  of  force  majeure? 

The  President  believes  that  the  Commission  should  first  pass  upon  the 
amendment  filed  by  the  delegation  of  Japan. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  observes 
that  if  the  Commission  votes  on  the  British  *  and  the  Japanese  proposals,  it  dis- 
cards by  so  doing  the  suggestion  of  his  Excellency  Count  Tornielli.  Person- 
ally, he  prefers  to  join  in  this  suggestion. 

The  President  replies  that  it  is  for  the  Commission  to  take  a  stand  in  this 
respect ;  it  must  decide  whether  it  wishes  to  vote  or  to  refer  the  question  to  the 
committee  of  examination. 

His  Excellency  Sir  Ernest  Satow  insists  upon  a  vote  on  the  proposal  as 
he  has  stated  it.  There  is,  as  a  matter  of  fact,  no  relationship  between  this  pro- 
posal and  his  Excellency  Count  Tornielli's  suggestion.  The  former  relates 
merely  to  the  present  state  of  the  law,  while  the  latter  has  in  view  the  rule  to 
be  laid  down  for  the  future. 

Mr.  Louis  Renault  asks  to  be  allowed  to  say  a  word  as  to  the  manner  in 
which  the  question  has  been  put.  Given  the  form  proposed  by  his  Excellency 
Sir  Ernest  Satow.  it  is  difficult  to  make  a  reply.  It  is  not  the  Commission's 
role  to  pass  upon  the  existing  law,  to  settle  its  controversies,  or  to  give  consul- 
tations. It  must  discover  rules  to  be  laid  down  for  the  future.  It  must  pass, 
not  upon  lege  lata,  but  upon  lege  ferenda.  If,  however,  such  should  not  be  the 
sentiment  of  the  Commission,  if  it  should  wish  to  pass  upon  the  existing  law, 
the  French  deWation  would  abstain  from  voting. 

His  Excellency  Sir  Ernest  Satow  has  no  intention  of  opposing  his  authority 
in  the  matter  of  jurisprudence  to  that  of  Mr.  Renault.  If  he  put  the  question 
in  this  form,  it  was  merelv  because  he  had  in  mind  the  wording  of  questions  XI 
and  XII  of  the  Questionnaire2  which  seem  to  refer  to  the  present  state  of  law 
and  practice.  His  Excellence  Sir  Ernest  Satow1  does  not  wish  to  return  to 
the  reasons  which  prevented  him  from  entering  into  details,  because  it  does  not 
appear  to  him  possible  to  establish  a  rule  which  would  not  meet  with  unanimous 
acceptance  on  the  part  of  the  States.  He  has  merelv  wished  to  do  one  thing: 
to  establish  the  fact  that  the  law  does  not  at  present  permit  the  destruction  of 
neutral  prizes. 

The  President  replies  that  in  thus  drawine  up  the  articles  of  the  auestion- 
naire  he  had  no  intention  of  having  them  voted  upon :  he  merely  wished  to  srive 
a  certain  direction  to  the  debates.  The  object  of  the  questionnaire  is  to  have 
the  Commission  investigate  what  are  the  law  and  the  practice  at  the  present 
time,  in  order  to  make  deductions  for  the  future. 

His  Excellency  Mr.  Tcharykow  thinks  that  the  role  of  the  Commission  is 
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indeed  to  lay  down  rules  for  the  future.  He  therefore  falls  in  with  the  sug- 
gestions of  his  Excellency  Count  Tornielli  and  requests,  in  the  name  of  the 
delegation  of  Russia,  that  no  vote  be  taken  until  after  the  question  has  been  dis« 
cussed  by  the  committee  of  examination. 

His  Excellency  Mr.  Choate  would  like  to  know,  before  voting  on  the  Japa- 
nese proposal,1  whether  paragraph  a  coincides  with  paragraph  b  of  Great  Britain's 
proposal  on  the  definition  of  an  auxiliary  vessel,2  because  if  such  were  the  case, 

it  would  make  a  difference  in  his  vote. 
[905]  His  Excellency  Mr.  Keiroku  Tsudzuki  replies  that  paragraph  a  of  his 
proposal  and  paragraph    b  of  the   British  proposal 3  do  not  absolutely 
coincide;  nevertheless  it  cannot  be  denied  that  in  many  cases  the  hypotheses 
might  be  the  same. 

His  Excellency  Mr.  Choate  remarks  that  the  guarantees  that  are  now  given 
to  neutrals  would  no  longer  exist  and  that  certain  neutral  vessels  would  not 
be  dependent  on  the  decision  of  the  prize  court,  but  upon  the  arbitrary  will  of 
belligerent  officers. 

His  Excellency  Mr.  Keiroku  Tsudzuki  replies  that  it  is  not  the  intention  of 
the  Japanese  proposal  to  deprive  neutral  vessels  of  the  guarantees  of  trials  by 
prize  courts. 

The  President,  after  dwelling  upon  the  real  nature  of  the  questionnaire 
which  has  no  other  object  than  that  of  furnishing  a  basis  for  the  work  of  the 
Commission  and  enabling  it  the  better  to  prepare  the  rule  to  be  laid  down  for  the 
future,  sums  up  the  points  of  the  discussion.  The  Commission  is  to  decide 
whether  it  will  adopt  the  suggestions  of  the  delegation  of  Italy,  or  whether  it 
wishes  to  vote  forthwith  on  the  British  proposal,  adopted  by  the  United  States 
of  America  and  amended  1  by  Japan. 

His  Excellency  Count  Tornielli  desires  to  call  attention  to  the  fact  that  the 
adoption  of  the  suggestions  which  he  has  proposed  would  result  in  a  suspension 
of  the  vote  asked  for  by  the  delegations  of  Great  Britain  and  the  United  States. 
He  declares  that  if  the  vote  takes  place  after  the  report  of  the  committee  of 
examination,  the  Italian  delegation  will  take  part  therein ;  but  if  the  vote  is  to 
be  taken  at  once,  it  will  abstain.  He  thinks  that  it  would  be  better  to  wait 
until  the  committee  of  examination  of  the  second  subcommission  of  the  Third 
Commission  has  settled  the  question  of  the  stay  of  prizes  in  neutral  ports  before 
reaching  a  final  decision. 

The  President  states  that  the  Commission  is  willing  to  follow  his  Excel- 
lency Count  Tornielli's  suggestion  and  consents  to  postpone  its  vote  until  the 
committees  of  examination  of  the  two  Commissions  have  reached  an  agreement 
on  the  text  to  be  submitted. 

The  President  then  asks  the  Commission  to  pass  on  the  vccux  proposed  by 
the  French  delegation.4  He  recalls  that  these  vccux  were  submitted  to  the  Com- 
mission on  July  19  last  and  that,  on  the  motion  of  his  Excellency  Count  Tor- 
nielli, the  vote  was  postponed  for  two  weeks.  He  observes,  in  this  connection, 
that  these  vccux  are  not  engagements  that  could  be  embodied  in  a  convention. 

His  Excellency  Count  Tornielli  declares  that  the  first  of  the  two  considera- 
tions which  inspired  his  Excellency  Mr.  Leon  Bourgeois'  proposal  concerning  the 
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inviolability  of  enemy  private  property  at  sea  finds  the  Italian  delegation  ready 
to  support  it.  It  accepts  the  principle  that  all  private  profit  to  the  agents  of  the 
captor  State  should  be  eliminated. 

But,  on  the  other  hand,  his  instructions  do  not  allow  him  to  accept  the  rule 
that  losses  incurred  by  individuals  under  the  head  of  prizes  should  ultimately  be 
borne  by  the  State  to  which  they  belong. 

The  Italian  delegation  thinks  that  there  would  be  certain  dangers  in  adopting 
a  system  which  would  result  in  the  State's  insuring  its  subjects  against 
[906]  losses  and  damages  suffered  by  them  from  acts  of  war,  whether  in  naval 
or  land  warfare. 

That  is  why  the  delegation  of  Italy  asks  that  the  two  parts  of  the  French 
proposal  be  put  to  vote  separately,  for  it  will  vote  in  favor  of  the  vceu  that  States 
which  effect  a  capture  shall  abolish  prize  shares  to  the  crews  of  the  capturing 
vessels,  and  against  the  second  part  of  this  proposal. 

His  Excellency  Baron  von  Macchio  reads  an  explanatory  statement  con- 
cerning the  amendment *  of  the  Austro-Hungarian  delegation  to  the  French  vceu.2 

The  objections  which  the  Austro-Hungarian  delegation  believes  it  should 
raise  to  the  text  of  the  vceu  which  we  have  before  us  and  which  we  have  been 
asked  to  vote  for,  objections  that  I  have  heard  repeated  in  this  honorable  As- 
sembly by  some  of  our  colleagues,  bear  upon  two  points : 

1.  That  it  is  clearly  a  question  of  capture  as  a  recognized  right,  a  provision 
which  from  the  point  of  view  of  logic  and  of  principle  would  appear  to  be 
unacceptable  to  those  of  the  Powers  that  have  already  declared  themselves  by 
their  previous  votes  in  favor  of  the  abolition  of  such  a  right.  Furthermore, 
adhesion  to  a  vceu,  which  sets  forth  the  right  of  capture  as  a  right  that  exists  and 
is  not  contested  in  international  law,  might  in  future  prejudice  the  freedom  of 
action  of  Powers  which  under  more  favorable  conditions  would  like  to  try  a 
further  step  forward  toward  the  protection  of  enemy  private  property  at  sea  in 
time  of  war. 

Such  are  the  objections  which  are  covered  by  paragraphs  a  and  c  of  the 
Austro-Hungarian  amendment. 

2.  That  acceptance  of  the  French  vceu  in  its  present  form  would  seem  to 
imply  a  financial  engagement  by  the  Powers  so  broad  and  vague  in  scope  that  it 
would  be  difficult  to  subscribe  thereto  without  reservation.  That  is  an  important 
point  which,  in  our  opinion,  should  not  have  this  absolute  character  if  the  vceu 
is  to  be  made  acceptable  to  the  delegations  which  might  like  to  be  relieved  of 
such  a  responsibility. 

That  is  the  reasoning  which  led  to  paragraph  b  of  the  amendment. 

After  having  thus  specified  the  observations  which  it  deemed  necessary  in 
order  to  make  its  point  of  view  clear,  the  Austro-Hungarian  delegation  would  be 
unable,  if  there  should  be  a  vote  on  the  vceu  in  question,  to  vote  in  the  affirmative 
except  under  the  reservation  that  a  formula  should  be  adopted  which  would  meet 
the  two  objections  that  have  been  s<»t  forth. 

His  Excellency  Baron  Marschall  von  Bieberstein  states  that  he  accepts, 
in  the  name  of  the  German  delegation,  the  first  part  of  the  vceu  proposed  by  the 
French  delegation ;  but  as  regards  the  second  part  he  is  of  the  opinion  that  the 
adoption  and  realization  thereof  would  result  in  imposing  upon  the  States  ex- 
penses that  it  is  impossible  to  foresee.      It  would  have  the  further  result  of 
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encouraging  to  a  certain  extent  many  persons  to  attempt  adventurous  enterprises 
in  the  certainty  that  they  would  receive  indemnities  in  case  of  failure. 

Captain  Behr  says  that  in  voting  for  the  vceu  proposed  by  the  French  dele- 
gation the  delegation  of  Russia  has  the  honor  to  declare  that  the  Imperial  Govern- 
ment would  be  disposed  to  abolish  prize  shares  to  the  crews  of  the  capturing 
vessels,  on  condition  that  all  the  other  Powers  do  likewise.  As  for  the 
[907]  measures  to  be  adopted  in  order  that  the  losses  caused  by  the  exercise  of 
the  right  of  capture  may  not  fall  wholly  upon  the  individuals  whose  goods 
are  captured,  the  delegation  of  Russia  considers  that  it  must  make  reservations, 
in  view  of  the  encouragement  which  might  be  given  to  contraband  trade. 

His  Excellency  Mr.  Choate  desires  to  explain  the  reasons  which  have  led  the 
delegation  of  the  United  States  of  America  to  vote  against  the  vceu  proposed  by 
the  French  delegation  relative  to  the  inviolability  of  enemy  private  property  at 
sea.  The  delegation  prefers  to  stand  upon  the  votes  received  by  its  proposal, 
which  seem  to  express  the  opinion  of  the  majority  of  this  Conference. 

However,  any  progress  toward  the  adoption  of  the  principle  of  the  immunity 
of  enemy  private  property  at  sea  in  time  of  war  has  the  delegation's  entire 
sympathy. 

The  question  of  the  abolition  of  prize  shares  contained  in  the  French  vceu 
is  one  of  a  purely  national  interest  and  the  United  States  quite  recently  settled 
it,  in  so  far  as  it  is  concerned,  by  a  statute  abolishing  prize  shares.  It  appears  to 
the  delegation  of  the  United  States  that  the  vceu  proposed  by  the  French  dele- 
gation will  be  of  no  avail  and,  although  its  intention  is  to  relieve  the  owners  of 
confiscated  merchant  ships  by  ultimately  laying  the  losses  incurred  at  the  door 
of  the  States  of  which  they  are  the  subjects,  it  does  nothing  to  protect  commerce, 
but  tends  to  increase  rather  than  to  diminish  the  chances  of  capture,  when  it  is 
known  that  the  losses  will  in  the  long  run  be  borne  by  the  State,  and  it  will  surely 
give  rise  to  many  and  varied  claims  in  every  war,  which  must  be  settled  on  its 
conclusion  through  diplomatic  channels  or  by  the  national  courts. 

The  delegation  of  the  United  States  is  also  of  the  opinion  that  the  assumption 
by  a  belligerent  State  of  the  losses  incurred  by  its  merchants  through  the  seizure 
of  their  vessels  is  a  purely  national  question.  This  question  must  be  settled  by 
each  country  individually  and  not  by  treaty  or  contract  between  it  and  other 
States. 

His  Excellency  Samad  Khan  Momtas-es-Saltaneh  states  that  the  delegation 
of  Persia  will  vote  with  pleasure  for  the  proposal  made  in  the  interest  of  justice 
and  humanity  by  the  French  delegation,1  with  the  reservation  made  by  his  Excel- 
lency Count  Tornielli,  and  asks  for  a  division  of  the  question  and  of  the  vote. 

His  Excellency  Sir  Ernest  Satow  regrets  that  the  British  delegation  can 
not  support  the  vceu  proposed  by  the  French  delegation  in  favor  of  the  abolition 
of  prize  shares  to  the  crews  of  the  capturing  vessels.  The  present  practice, 
which  is  governed  by  our  legislation,  has  certain  advantages  in  the  eyes  of  the 
British  authorities,  which  they  deem  it  wise  to  retain.  Moreover,  it  is  always 
lawful  for  the  Government  of  any  country  to  abolish  on  its  own  account  this 
custom,  which  after  all  concerns  only  its  own  subjects,  and  it  would  therefore 
seem  to  be  better  to  leave  every  country  freedom  of  action  in  this  respect. 

As  for  the  second  part  of  the  vceu  proposed  by  the  French  delegation,  he 
has  the  honor  to  announce  that  the  British  Government  is  the  more  inclined  to 
support  the  proposal  looking  to  the  study  of  a  system  of  national  insurance 

1  Annex  16. 


TWELFTH  MEETING,  AUGUST  7,  1907  899 

against  the  losses  occasioned  by  the  exercise  of  the  right  of  capture,  because  the 
question  is  already  being  studied  in  England  and  the  decision  of  the  Commission 
charged  with  the  examination  of  the  question  is  expected  at  any  moment. 
[908]  His  Excellency  Mr.  Lou  Tseng-tsiang  joins  in  the  views  expressed  by 
the  delegations  of  England  and  Germany.  He  will  vote  for  the  first  part 
of  the  van,  but  is  unable  to  accept  the  second. 

Mr.  Louis  Renault  states  that  the  French  delegation  accepts  the  amend- 
ment of  the  Austrian  delegation.1  On  the  first  point  the  amendment  modifies 
only  the  wording  and  does  not  change  the  general  sense.  Moreover,  it  does  not 
dispute  the  right  of  capture.  As  regards  the  second  point,  Mr.  Louis  Renault 
accepts  the  Austrian  amendment  with  the  following  formula,  which  has  the 
advantage  of  meeting  the  objections  raised  by  his  Excellency  Sir  Ernest  Satow  : 
..."  will  endeavor  to  discover  a  means  of  preventing  .  .  .  from  falling 
entirely  on  the  individuals   ..." 

The  French  delegation  accepts,  moreover,  a  division  of  the  vote. 
His  Excellency  Mr.  van  den  Heuvel  regrets  that  the  important  discussion  on 
the  question  of  the  inviolability  of  private  property  at  sea  did  not  result  in  a 
favorable  and  final  solution.     With  a  view  to  making  a  little  progress,  two  pro- 
posals have  been  filed  as  a  conclusion  to  the  debate. 

The  first  is  the  Belgian  proposal,2  whose  object  is  to  broaden  the  existing 
right,  so  far  as  the  members  of  the  crew  of  the  captured  vessel  are  concerned, 
and  to  ensure  their  liberation  without  distinction  of  nationality.  His  Excellency 
Mr.  van  den  Heuvel  has  the  satisfaction  to  state  that  this  proposal  has  received 
the  approval  of  the  British  delegation  and  he  expresses  the  hope  that  it  will  be 
unanimously  adopted. 

As  for  the  second  proposal,  the  French,*  it  formulates  voeux  for  reform.  He 
pays  tribute  to  the  idea  which  dictated  the  amendments  *  of  the  Austro-Hungarian 
delegation,  but  regrets  to  say  that  in  his  opinion  these  amendments  do  nothing 
more  than  modify  the  form  rather  than  the  substance  of  the  French  proposal. 
The  Belgian  delegation  has  already  made  its  sentiments  known.  It  does  not  feel 
that  it  can  adopt  the  voeux  proposed,  because  they  constitute,  in  its  opinion,  an 
encroachment  upon  national  sovereignty  and  sanction  the  exorbitant  right  of 
confiscation. 

His  Excellency  Mr.  Ruv  Barbosa  recalls  that  to-day,  at  this  very  meeting, 
it  has  been  stated  as  res  judicata  that  the  role  of  this  Conference  is  limited  to 
the  laving  down  of  rules  for  the  conduct  of  States  in  their  international  relations. 
But  in  the  French  proposal  it  is  not  a  question  of  establishing  a  rule,  but  simply 
of  formulating  a  vau. 

In  the  second  place,  it  is  a  question,  in  his  mind,  whether  there  is  any  use  in 
expressing  mere  voeux  in  this  Conference. 

Thirdly,  as  matters  of  a  purely  material  nature  are  involved,  which  scarcely 
concern  domestic  legislation,  it  seems  to  him  that  this  field  should  be  forbidden 
to  the  Conference. 

Consequently  the  Brazilian  delegation  will  abstain  from  voting,  without 
implying  bv  this  attitude  any  opposition  to  the  French  proposal  or  even  any 
decided  oninion  in  the  matter. 

His  Excellency  Baron  von  Macchio  notes  with  pleasure  the  declaration 
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made  by  Mr.  Louis  Renault  that  he  accepts  the  Austro-Hungarian  amendment, 
and  states,  on  his  side,  that  he  accepts  the  formula  finally  proposed  by  the  dele- 
gate of  France. 

The  President  states  that  the  Commission  takes  official  note  of  the  reserva- 
tions which  have  been  expressed. 

His  Excellency  Rechid  Bey  shares  the  point  of  view  of  the  Italian  and 
German  delegations  and  states  that  the  Ottoman  delegation  is  ready  to 
[909]  adhere  to  the  first  part  of  the  va?u  expressed  by  the  French  delegation. 
Nevertheless  it  joins  in  the  condition  which  the  delegation  of  Russia  has 
laid  down  with  regard  to  the  unanimous  agreement  of  the  Powers  on  the  abolition 
of  any  private  profit  to  the  agents  of  the  States  which  exercise  the  right  of 
capture. 

In  conformity  with  the  opinion  expressed  in  the  Commission  and  shared 
by  the  French  delegation,  the  President  will  have  two  successive  votes  taken  on 
the  French  vceux.  The  Commission  proceeds  to  vote  on  the  first  part  of  this 
vceu,  which  has  been  amended  by  the  Austro-Hungarian  delegation  and  which  the 
President  reads. 

Thirty-four  delegations  take  part  in  the  vote. 

Yeas,  16:  Germany,  Austria-Hungary,  Chile,  China,  France,  Greece,  Italy, 
Japan,  Montenegro,  Norway,  Netherlands,  Persia,  Russia,  Serbia,  Sweden,  and 
Turkey. 

Nays,  4 :  United  States  of  America,  Argentine  Republic,  Cuba,  and  Mexico. 

Not  voting,  14:  Belgium,  Brazil,  Denmark,  Dominican  Republic,  Ecuador, 
Spain,  Great  Britain,  Republic  of  Haiti,  Panama,  Paraguay,  Portugal,  Salvador, 
Siam,  and   Switzerland. 

The  Commission  proceeds  to  vote  on  the  second  part  of  the  French  van 
as  amended  by  the  Austro-Hungarian  delegation : 

Thirty-four  delegations  take  part  in  the  vote. 

Yeas,  7:  Austria-Hungary,  France,  Great  Britain,  Montenegro,  Netherlands, 
Russia,  and  Serbia. 

Nays,  13 :  Germany,  United  States  of  America,  Argentine  Republic,  Chile, 
China,  Cuba,  Italy,  Japan,  Mexico,  Norway,  Persia,  Sweden,  and  Turkey. 

Not  voting,  14:  Belgium,  Brazil,  Denmark,  Dominican  Republic,  Ecuador, 
Spain,  Greece,  Republic  of  Haiti,  Panama,  Paraguay,  Portugal,  Salvador,  Siam, 
and  Switzerland. 

The  President  asks  whether  the  Commission  wishes  to  take  up  question 
XIII  of  the  questionnaire x  concerning  the  status  of  coastal  fishing  boats,  or 
whether  it  desires  to  refer  it  to  the  committee  of  examination. 

His  Excellency  Count  Tornielli  asks  that  vessels  flying  the  flag  of  a  bellig- 
erent Power,  which  are  engaged  in  a  purely  scientific  mission,  be  exempt  from 
capture. 

The  delegation  of  Italy  remarks  that  these  vessels  receive  special  treatment 
in  certain  countries.  For  instance,  the  laws  of  Italy  state  that  the  war-ships  of  a 
friendly  Power,  even  though  that  Power  should  be  a  belligerent,  may  land  or 
remain  in  the  ports,  roadsteads,  or  beaches  of  the  kingdom  without  limitation 

of  time,  provided  the  object  of  their  mission  is  exclusively  scientific. 
[910]   His  Excellency  Baron   von   Macchio  announces   that  the  Austro-Hun- 
garian delegation  has  filed  a  proposal 2  tending  to  broaden  the  scope  of  the 
declaration  anticipated  by  question  XIII. 
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Rear  Admiral  Anton  Haus  reads  the  proposal,  which  is  worded  as 
follows : 

As  is  the  case  with  coastal  fishing  boats,  boats  and  barks  engaged  in  the 
territorial  waters  of  certain  countries  in  the  transportation  of  farm  products 
or  in  small  local  business  are  exempt  from  capture. 

Only  in  cases  where  military  reasons  require  may  the  said  boats  and 
barks  be  requisitioned,  in  consideration  of  an  indemnity,  in  conformity  with 
the  provisions  in  force  respecting  war  on  land. 

This  proposal  refers  only  to  boats  and  barks  of  small  size,  which  are  destined 
for  the  transportation  of  agricultural  products  or  of  passengers  along  rocky 
coasts  or  between  the  coast  and  islands  situated  in  front  of  them,  or  in  archi- 
pelagoes, or,  finally,  in  the  channels  of  flat  coasts. 

Without,  on  the  one  hand,  doing  any  real  harm  to  the  commerce  or  resources 
of  the  enemy  State,  and  without,  on  the  other  hand,  being  of  any  advantage  worth 
considering  to  the  captor,  the  capture  of  such  vessels  would  only  jeopardize  the 
existence  of  sailors,  islanders,  or  the  inhabitants  along  the  coast,  all  of  whom  are 
in  a  most  precarious  state  of  fortune,  reduced  as  they  are  to  the  scant  gains  of 
their  trade. 

It  would  seem,  therefore,  to  be  in  the  interest  of  humanity  to  prohibit  the 
capture  of  the  boats  and  barks  in  question,  except  in  case  of  military  exigencies. 
But  even  in  this  last  case,  capture  should  be  permitted  only  in  consideration  of 
an  indemnity. 

Humanitarian  sentiments  apart,  the  capture  of  these  vessels  is  clearly  illogical, 
if  we  consider  such  capture  from  the  point  of  view  of  the  principles  governing 
war  on  land. 

For  if  the  coast  is  occupied  by  land  forces,  the  boats  and  barks  in  question, 
being  private  property,  are  exempt  from  capture  and  can  at  most  be  requisi- 
tioned. 

It  would  be  difficult  to  find  any  valid  reason  for  permitting  naval  forces  that 
have  occupied  territorial  waters  to  proceed,  without  deriving  any  benefit  there- 
from, to  capture  or  to  destroy  these  vessels. 

Lieutenant  Commander  Ivens  Ferraz  reads  the  following  proposal  filed  by 
the  Portuguese  delegation : * 

Article  1 

The  citizens  or  subjects  of  a  belligerent  State  shall  be  permitted  to  carry 
on  the  industry  of  coastal  fishing  by  means  of  apparatus  or  boats  suitable  for 
this  purpose  in  the  territorial  waters  and  in  the  usual  fishing  zone  on  the 
coasts  of  the  country  to  which  they  belong. 

These  boats  may  not,  however,  approach  enemy  war-ships  or  hinder  in 
any  manner  whatever  their  tactical  maneuvers  or  evolutions. 

Article  2 

Boats  engaged  in  deep-sea  fishing  as  well  as  those  which  may  happen  to 
be,  except  under  special  circumstances  caused  by  the  sea  and  the  wind,  out- 
side of  the  zones  mentioned  in  the  preceding  article,  shall  be  considered 
enemy  ships  in  all  respects. 
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[911]  Article  3 

All  fishing  boats  which,  taking  advantage  of  the  immunities  in  Article  1, 
shall  have  entered  into  the  service  of  a  belligerent  squadron  and  in  that  way 
shall  have  taken  part  in  hostilities,  shall  be  considered  war-ships. 

Article  4 

When  the  outcome  of  an  immediate  military  operation  requires  it,  fishing 
boats  may  be  detained  by  the  enemy  for  a  certain  period  of  time. 

His  Excellency  Mr.  A.  Beernaert  asks  that  in  taking  up  the  question  of 
coastal  fishing  the  committee  of  examination  define  it  and  fix  the  distance  beyond 
which  it  ceases  to  be  coastal  fishing.  These  are  unknown  quantities,  which  it  is 
important  to  solve. 

Mr.  Choate  takes  the  floor  and  speaks  as  follows  in  English : 

I  have  the  honor  on  behalf  of  the  delegation  of  the  United  States  of  America 
to  call  the  attention  of  the  Fourth  Commission,  and  also  of  the  committee  of 
examination  to  which  this  question  shall  be  referred,  to  the  decision  of  the 
Supreme  Court  of  the  United  States  in  1900  in  the  case  of  the  fishing  boat 
"  Paquete  Habana "  reported  in  Volume  175  of  the  Reports  of  that  Court  at 
page  677,  and  the  opinion  delivered  by  Mr.  Justice  Gray,  one  of  the  most  eminent 
members  of  that  Court  and  a  recognized  authority  on  all  subjects  of  constitu- 
tional and  international  law.  The  opinion  is  too  lengthy  to  quote  at  length,  but 
a  copy  of  it  will  be  placed  at  the  disposition  of  the  committee. 

In  this  case  the  Court,  as  stated  in  the  syllabus  of  the  opinion,  held : 

At  the  present  day,  by  the  general  consent  of  the  civilized  nations  of 
the  world,  and  independently  of  any  express  treaty  or  other  public  act,  it 
is  an  established  rule  of  international  law  that  coast  fishing  vessels,  with  their 
implements  and  supplies,  cargoes  and  crews,  unarmed,  and  honestly  pur- 
suing their  peaceful  calling  and  bringing  in  fresh  fish,  are  exempt  from 
capture  as  prize  of  war.  And  this  rule  is  one  which  prize  courts,  admin- 
istering the  law  of  nations,  are  bound  to  take  judicial  notice  of,  and  to  give 
effect  to,  in  the  absence  of  any  treaty  or  other  public  act  of  their  own  govern- 
ment in  relation  to  the  matter. 

The  eminent  Justice  delivering  the  opinion  quotes  many  authorities  upon  the 
subject  and  on  page  708  says: 

This  review  of  the  precedents  and  authorities  on  the  subject  appears  to 
us  abundantly  to  demonstrate  that  at  the  present  day,  by  the  general  consent 
of  the  civilized  nations  of  the  world  and  independently  of  any  express  treaty 
or  other  public  act,  this  is  an  established  rule  of  international  law,  founded 
on  considerations  of  humanity  to  a  poor  and  industrious  order  of  men,  and 
of  the  mutual  convenience  of  belligerent  States. 

It  will  be  noted,  however,  that  we  only  refer  to  this  opinion  as  to  its  effect 
upon  the  innocent  coast  fishing  vessels  furnishing  daily  food  supplies  and  not  to 
fishing  vessels  of  any  other  class. 

In  fact  the  learned  Justice  on  page  708  says : 

The  exemption,  of  course,  does  not  apply  to  coast  fishermen  or  their 
vessels,  if  employed  for  a  warlike  purpose,  or  in  such  a  way  as  to  give  aid 
or  information  to  the  enemy ;  nor  when  military  or  naval  operations  create 
a  necessity  to  which  all  private  interests  must  give  way. 


TWELFTH  MEETING,  AUGUST  7,  1907  903 

Nor  has  the  exemption  been  extended  to  ships  or  vessels  employed  on 
the  high  sea  in  taking  whales  or  seals,  or  cod  or  other  fish  which  are  not 
brought  fresh  to  market,  but  are  salted  or  otherwise  cured  and  made  a 
regular  article  of  commerce. 

[912]  We  call  particular  attention  to  this  opinion  as  declaring  that  the  rule  laid 
down  and  applied  is  one  of  international  law  which,  as  stated  by  the  Court, 
"  prize  courts  administering  the  law  of  nations  are  bound  to  take  judicial  notice 
of  and  to  give  effect  to  in  the  absence  of  any  public  treaty  or  other  public  act  of 
their  own  government  in  relation  to  the  matter." 

This  opinion  applied  to  a  number  of  vessels  and  was  given  in  a  case  in  which 
the  court  of  first  instance  had  condemned  a  number  of  small  fishing  vessels 
engaged  in  furnishing  the  daily  supply  of  fish  for  the  home  consumption  of  the 
city  of  Havana  and  which  were  owned  by  Spanish  subjects  and  were  therefore 
subject  to  prize  if  this  class  of  fishing  vessels  came  within  the  category  of  enemy 
vessels  subject  to  capture.         " 

The  Supreme  Court  of  the  United  States  reversed  the  judgment  of  con- 
demnation and  restored  the  vessels  together  with  compensation  for  their  capture 
and  detention. 

The  President  states  that  the  Commission  takes  official  note  of  these  dif- 
ferent declarations,  which  will  be  taken  into  account  by  the  committee  of 
examination. 

His  Excellency  Mr.  Alberto  d'Oliveira  asks  that  Mr.  Ivens  Ferraz  be 
appointed  a  member  of  the  committee  of  examination  to  defend  the  Portuguese 
proposal.1 

The  President,  having  acceded  to  this  request,  states  that  there  is  no  need 
at  present  for  the  Commission  to  take  up  question  XIV  of  the  questionnaire,2 
which  is  merely  a  question  of  drafting.  The  committees  of  examination  will 
consider  what  provisions  of  the  1899  Convention  are  applicable  to  the  opera- 
tions of  war  at  sea.  They  must  give  special  attention  to  the  question  of  sub- 
marine cables. 

The  Commission  having  completed  the  examination  of  the  articles  of  the 
questionnaire,  the  President  proposes  that  the  committee  of  examination  meet 
on  Friday  instead  of  the  Commission,  in  order  that  the  texts  may  next  week  be 
laid  before  the  Commission  in  plenary  meeting. 

The  meeting  adjourns  at  12 :  25  o'clock. 


[913] 
Annex 

HIS  EXCELLENCY  MR.  JOSEPH  CHOATE'S  ADDRESS  CONCERNING 
COASTAL  FISHING  BOATS. 

[See  ante,  p.  902.  In  the  official  French  edition  of  the  Actes  et  documents, 
Mr.  Choate's  address  appears  in  French  on  pages  911-912,  and  as  an  annex  in 
English  on  page  913.] 
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His  Excellency  Mr.  Martens  presiding. 

The  meeting  opens  at  10: 15  o'clock. 

The  President  asks  the  Commission  whether  it  has  any  remarks  to  make 
on  the  minutes  of  the  twelfth  meeting,  which  took  place  on  August  7  last. 

The  minutes  are  adopted.  * 

The  President  recalls  that  the  Commission  is  to  pass  upon  the  work  of  the 
committee  of  examination.  But  before  beginning  the  reading  of  the  different 
reports,  it  is  well  to  state  that  these  reports  are  the  balance  sheets  of  the  com- 
mittee's work.  When  the  committee  has  received  the  eighth  report  which  is  to 
be  submitted  to  it,  it  can  consider  its  labors  ended.  "  When  we  separated  on 
August  7  last,"  adds  the  President,  "you  directed  the  committee  to  codify  the 
various  principles  of  international  law  on  naval  warfare.  It  was  said  by  some 
that  the  work  of  the  Fourth  Commission  might  be  compared  with  that  of  the 
Second  Commission  of  the  1899  Conference,  which  studied  the  rules  to  be 
observed  in  war  on  land.  This  is  not,  however,  an  absolutely  accurate  com- 
parison. There  are  essential  differences  between  the  Second  Commission  of  1899 
and  the  Fourth  Commission  of  1907  in  the  matter  of  the  conditions  of  the 
execution  of  their  tasks.  In  my  capacity  as  President  of  the  Second  Commission 
of  1899,  I  can  say  that  the  task  of  your  committee  of  examination  was  much 
more  difficult  by  the  very  force  of  things.  As  regards  war  on  land,  there  had 
been,  from  the  time  of  Epaminondas  and  of  Gustavus  Adolphus,  ordinances, 
decrees,  or  regulations  issued  by  the  heads  of  armies.  These  regulations,  whose 
object  was  to  maintain  discipline  among  the  troops,  constituted  the  first  attempts 
at  codification  of  the  rules  of  international  law  concerning  war  on  land.  Such 
was  not  the  case  in  the  matter  of  naval  warfare.  The  commanders  of  naval 
forces  made  no  regulations  and  their  great  deeds,  their  bravery  and  their  pa- 
triotism, of  which  their  countries  are  justly  proud,  cannot  be  considered  materials 
suitable  for  study  in  international  conferences.  They  confined  themselves  to 
giving  instructions,  ordering  their  men  to  do  what  duty  required  of  them, 
[915]  and  history  will  never  forget  the  immortal  words  of  the  dying  Nelson: 
England  expects  that  everyone  will  do  his  duty.  There  were,  it  is  true,  the 
decisions  of  judges  in  prize  cases.  Some  of  these  judges,  like  Lord  Stowell, 
laid  down  a  certain  number  of  rules  concerning  international  law.  Neverthe- 
less, although  they  were,  so  to  speak,  international  judges,  they  also  regarded 
themselves  as  the  defenders  of  their  countries'  interests  and  they  did  not  always 
consider  questions  from  a  more  general  point  of  view. 

Therefore,  the  Fourth  Commission  had  nothing  on  which  to  base  its  dis- 
cussions, and  that  is  the  reason  for  the  difficulties  with  which  the  committee  of 
examination  found  itself  confronted  in  the  course  of  its  labors.     Your  com- 
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mittee  had  before  it  proposals  on  the  most  burning  questions  of  recent  times,  and 
nearly  all  these  proposals  were  at  variance  with  each  other. 

The  Second  Commission  of  the  1899  Conference  was  in  an  incomparably 
more  fortunate  position.  It  had  as  a  basis  for  its  work  the  Declaration  on  the 
laws  and  customs  of  war  on  land  of  the  Brussels  Conference  of  1874.  This 
instrument  had  been  carefully  prepared  in  1873  by  the  Russian  Government.  A 
commission  at  St.  Petersburg,  under  the  presidency  of  the  Minister  of  War, 
Count  Milioutine,  and  with  the  cooperation  of  the  most  eminent  soldiers,  such 
as  Count  Totleben  and  Dragomiroff,  drew  up  the  draft  convention,  which  the 
Brussels  Conference  subsequently  changed  into  a  Declaration.  When  the  Fourth 
Commission  separated  at  the  beginning  of  August,  it  had  received  numerous  pro- 
posals, but,  as  I  have  explained,  these  were  in  absolute  contradiction  with  each 
other,  so  that  it  had  before  it  empty  ground,  with  the  entire  edifice  to  be  con- 
structed from  the  foundations  up.  It  is  not  for  me  to  sing  the  praises  of  the 
members  of  your  committee ;  but  I  must  mention  a  fact  which  I  consider  of  the 
greatest  moral  importance.  When  we  were  confronted  with  great  conflicting 
interests,  resulting  from  a  number  of  causes,  I  was  able  to  note  that  we  always 
joined  in  the  same  aspiration,  the  same  desire — the  seeking  of  a  middle  ground  of 
agreement  and  conciliation.  The  more  the  diversity  of  interests  made  itself 
felt,  the  more  manifest  became  the  spirit  of  conciliation  and  of  union.  The 
greater  the  conflict  of  opinions  and  tendencies,  the  more  evident  became  the 
aspiration  of  all  the  members  of  the  committee  toward  the  ideal  of  all  juris- 
prudence and  of  all  justice,  which  the  Roman  jurisconsult  expressed  in  the 
immortal  maxim:  Suum  unique.  It  was  because  it  was  animated  by  this  spirit 
that  your  committee  was  able  to  reach  the  result  of  which  you  are  to-day  the 
judges.  We  may  venture  to  hope  that  it  will  be  the  same  in  future  and  that, 
when  confronted  with  these  same  conflicting  interests,  we  shall  be  animated  by 
the  same  spirit  of  agreement  and  conciliation. 

The  various  reports  which  you  have  before  you  are  the  faithful  reproduction 
of  the  discussions  which  took  place  in  your  committee,  and  we  owe  them  to  the 
skill  of  Mr.  Fromageot.  {Loud  applause.)  I  am  happy  to  note  that  we  are 
agreed  upon  this  point  also. 

You  have  received,  gentlemen,  the  minutes  of  the  meetings  of  your  com- 
mittee; you  have  likewise  received  the  reports  of  the  committee,  and  you  have 
already  had  time  to  read  them.  Under  these  circumstances,  I  think  that  Mr. 
Fromageot  need  not  read  you  his  reports,  but  merely  the  articles  upon  which 
the  committee  has  agreed  and  upon  which  we  can  vote. 

Mr.  Fromageot  (reporter)  makes  a  preliminary  remark.    As  the  result  of 

a  material  error  the  sentence  "  his  name  must  figure  on  the  list  of  officers  of  the 

fighting  fleet "  was  omitted  at  the  end  of  Article  3,  as  it  appears  in  the 

[916]  draft 1  annexed  to  the  report  on  the  conversion  of  merchant  ships  into 

war-ships. 

Furthermore,  the  text  of  the  draft  on  the  status  of  the  crews  of  enemy 
merchant  ships  captured  by  a  belligerent 2  has  not  been  inserted  at  the  end  of  the 
report.8 

1  See  text  submitted  to  the  Conference,  vol.  i,  p.  266  [272]  ;  see  also  the  text  elaborated 
by  the  committee  of  examination,  annex  9. 

*  See  text  submitted  to  the  Conference,  vol.  i,  p.  268  [274]  ;  see  also  the  Fourth  Com- 
mission, annex  48a. 

*  See  the  report  to  the  committee  of  examination,  eleventh  meeting,  annex  B ;  see  also 
the  report  to  the  Conference,  vol.  i,  p.  261  [267]. 
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The  Reporter  then  reads  the  regulations  relative  to  the  status  of  the  crews  of 
enemy  merchant  ships  captured  by  a  belligerent. 

This  text  is  unanimously  adopted.1 

The  Commission  next  passes  to  the  discussion  of  the  report 2  on  the  exemp- 
tion from  capture  of  coastal  fishing  boats  and  of  certain  other  vessels  in  time 
of  war. 

His  Excellency  Baron  von  Macchio  reads  the  following  declaration: 

The  delegation  of  Austria-Hungary  desires  to  state  that  in  voting  in  the 
committee  of  examination  against  the  omission  of  paragraphs  3  and  4  of  the 
proposed  provision,3  it  had  nothing  else  in  mind  than  to  emphasize  the  principle 
of  the  right  of  requisition  and  of  indemnity,  which  formed  a  part  of  its  proposal 
relative  to  coasting  fishing.  If,  notwithstanding,  it  now  votes  for  the  proposed 
provision  as  a  whole  in  the  form  which  it  subsequently  assumed  and  which 
we  have  before  us,  it  in  nowise  desires  to  renounce  the  aforesaid  principles,  but 
merely  to  show  a  conciliatory  disposition  to  aid  in  bringing  about  the  acceptance 
of  a  formula  which,  in  the  shape  of  a  Convention,  would  establish  a  state  of  law 
in  the  place  of  the  present  state  of  fact. 

His  Excellency  Mr.  Hammarskjold  joins  in  the  declaration  made  by  his 
Excellency  the  delegate  of  Austria-Hungary. 

His  Excellency  Mr.  Hagerup  observes,  in  connection  with  these  declara- 
tions, that  in  his  opinion  the  question  whether  these  boats  are  subject  to  requisi- 
tion remains  an  open  question.  But  it  would  be  manifestly  inconsistent  to  exempt 
them  from  capture  and  subject  them  at  the  same  time  to  requisition  without 
indemnity. 

The  draft*  is  adopted  unanimously.5 

The  reporter  reads  the  draft  regulations  on  the  conversion  of  merchant  ships 
into  war-ships.8 

His  Excellency  General  Porter  takes  the  floor  and  speaks  as  follows : 

It  is  evident  that  the  principal  object  of  the  proposals  incorporated  in  the 
[917]   report  of  the  committee  of  examination  7  is  to  reiterate  the  Declaration  of 
Paris  relative  to  the  abolition  of  privateering. 

It  is  well  known  that  the  Government  of  the  United  States  of  America 
did  not  adhere  to  this  Declaration  solely  for  the  reason  that  the  Declaration  failed 
to  recognize  the  inviolability  of  enemy  private  property  at  sea. 

That  is  why  the  proposals  submitted  present  questions  for  the  consideration 
only  of  the  Powers  signatory  to  the  Declaration  of  Paris,  and  consequently  our 
delegation  must  for  the  time  being  decline  to  participate  in  their  discussion  and 
abstain  from  taking  part  in  the  vote  upon  them.  If,  however,  the  Conference 
establishes  by  its  action  the  inviolability  of  private  property  at  sea,  this  delegation 
will  be  happy  to  vote  for  the  abolition  of  privateering. 

His  Excellency  Vice  Admiral  Mehemed  Pasha  declares  that  the  Ottoman 
delegation  cannot  adhere  to  the  project  as  a  whole. 

1  For  the  adoption  of  the  draft  as  a  whole,  see  vol.  i,  p.  232  [236]. 

*  See  report  to  the  committee  of  examination,  eleventh  meeting,  annex  A ;  see  also  the 
report  to  the  Conference,  vol.  i,  p.  263  [269]. 

*  Annex  57. 

*  See  the  text  submitted  to  the  Conference,  vol.  i,  p.  269  [275]. 

'  For  the  adoption  of  the  draft  as  a  whole,  see  vol.  i,  p.  232  [237]. 

'  See  text  submitted  to  the  Conference,  vol.  i,  p.  266  [272] ;  see  also  the  text  elaborated 
by  the  committee  of  examination,  annex  9. 

'  See  report  to  the  committee  of  examination,  fifteenth  session,  annex  B ;  see  also  report 
to  the  Conference,  vol.  i,  p.  234   [239], 
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His  Excellency  Lord  Reay  reads  the  following  declaration: 

The  definition  of  an  auxiliary  vessel  submitted  to  the  Conference  by  the 
British  delegation  had  in  mind  hostile  aid  and  a  violation  of  the  obligations  of 
neutrals.  The  question  of  hostile  aid,  known  also  as  "  unneutral  service,"  not 
having  been  studied  and  not  appearing  on  the  program  of  the  Conference,  we 
are  of  the  opinion  that  its  discussion  would  be  premature  and  that  it  might  be 
included  in  the  program  of  a  subsequent  Conference,  after  having  been  carefully 
studied  by  the  Governments  represented  at  the  Conference.  I  am  authorized  by 
my  Government  to  withdraw  the  definition  of  an  auxiliary  vessel.  Existing  inter- 
national law  will  be  applicable  to  hostile  aid. 

The  President  puts  the  draft  to  vote : * 

Thirty-eight  delegations  take  part  therein. 

Yeas,  32:  Germany,  Argentine  Republic,  Austria-Hungary,  Belgium,  Bul- 
garia, Chile,  China,  Colombia,  Cuba,  Denmark,  Spain,  France,  Great  Britain, 
Greece,  Italy,  Japan,  Mexico,  Montenegro,  Norway,  Panama,  Paraguay,  Nether- 
lands, Peru,  Persia,  Portugal,  Roumania,  Russia,  Salvador,  Serbia,  Siam,  Sweden, 
and  Switzerland. 

Not  voting,  6:  United  States  of  America,  Brazil,  Dominican  Republic, 
Ecuador,  Haiti,  and  Turkey. 

The  report2  on  the  inviolability  of  private  property  at  sea  is  approved 
unanimously. 

The  program  calls  for  a  discussion  of  the  draft  regulations  concerning  the 
status  of  enemy  merchant  ships  on  the  outbreak  of  hostilities.3 

His  Excellency  General  Porter  states  that  he  reserves  his  vote  because  of 
lack  of  time  to  study  the  draft. 
[918]  Mr.  Kriege  reads  the  following  declaration: 

The  German  delegation  makes  reservations  with  regard  to  Article  3  and 
the  second  paragraph  of  Article  4  of  the  draft. 

Before  explaining  the  reasons  for  these  reservations,  allow  me  to  make  a 
few  remarks  of  a  general  nature.  It  is  not  without  regret  that  we  have  seen  the 
elimination  from  the  project  of  the  provision  proposed  by  the  delegation  of 
Russia,  which  tended  to  make  an  obligation  of  the  favor  which  it  has  been  the 
custom  for  half  a  century  to  grant  merchant  ships  in  the  ports  of  the  enemy  on 
the  outbreak  of  hostilities.  We  have  been  forced  to  resign  ourselves  to  the 
purely  optional  character  of  the  granting  of  this  period  of  grace,  in  view  of  the 
fact  that  the  Russian  proposal  cannot  secure  a  unanimous  vote.  In  these  cir- 
cumstances, the  provision  of  Article  2,  due  to  the  initiative  of  the  French  dele- 
gation, by  mitigating  the  rigorous  measures  to  which,  in  the  absence  of  an 
obligation,  merchant  ships  might  be  exposed,  is  an  advantage  which  we  cannot 
overlook  and  which  we  have  welcomed  with  satisfaction.  It  is  only  to  be 
regretted  that  Article  5  places  a  powerful  restraint  upon  it  by  authorizing  bel- 
ligerents to  refuse  the  benefit  of  the  provision  of  Article  2  to  vessels  whose 
build  indicates  that  they  are  to  be  converted  into  war-ships.  Nevertheless  we 
have  not  hesitated  to  accept  the  provisions  as  a  whole  which  relate  to  the  treat- 
ment of  vessels  that  happen  to  be  in  the  ports  of  the  enemy  on  the  outbreak 
of  war. 

1  For  the  adoption  of  the  draft  as  a  whole,  see  vol.  i,  p.  231   [235]. 

'  See  report  to  the  committee  of  examination,  annex  to  the  minutes  of  the  twelfth 
meeting  of  the  committee  of  examination ;  see  also  report  to  the  Conference,  vol.  i,  p.  240 
[245]. 

'See  text  submitted  to  the  Conference,  vol.  i,  p.  267  [273]. 
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This  is  not  the  case  with  the  provisions  of  Article  3,  as  well  as  with  the 
second  paragraph  of  Article  4  concerning  vessels  which  left  their  last  port  of 
departure  before  the  outbreak  of  war  and  which  are  encountered  at  sea  unaware 
of  the  existence  of  hostilities.  It  has  been  decided  to  apply  to  these  vessels  the 
same  treatment  as  to  vessels  in  port.  To  meet  the  objection  that  this  would 
result  in  an  inequality  among  the  States,  belligerents  have  been  granted  the 
right  to  destroy  vessels,  together  with  the  privilege  of  seizing  them  and  of  keep- 
ing them  in  sequestration  as  long  as  the  war  lasts,  on  condition,  however,  that 
they  indemnify  the  owner.  But  this  does  not  remove  the  difficulty.  As  a  matter 
of  fact,  only  the  Powers  that  possess  naval  stations  in  different  quarters  of  the 
world  can  exercise  the  right  of  seizure  in  a  regular  manner.  Other  Powers, 
finding  it  impossible  to  bring  vessels  into  port,  will  be  reduced  to  destroying 
them  and  will  therefore  have  to  indemnify  the  interested  parties  for  the  losses 
sustained  as  the  result  of  this  action.  To  attain  the  same  end,  these  Powers 
will  therefore  have  to  shoulder  financial  burdens  which  will  not  fall  upon  such 
other  Powers  as  are  in  a  position  to  take  advantage  of  the  right  of  seizure. 

In  consideration  of  this  inequality,  we  cannot  vote  for  Article  3  nor  for 
the  second  paragraph  of  Article  4. 

His  Excellency  Mr.  Tcharykow  states  that  the  delegation  of  Russia  joins 
in  the  observations  of  the  German  delegation  with  regard  to  Article  3  and  para- 
graph 2  of  Article  4. 

The  President  calls  for  a  vote : * 

Thirty-eight  delegations  take  part  therein. 

Yeas,  35 :  Germany  (under  the  reservation  of  Article  3  and  paragraph  2 
of  Article  4),  Argentine  Republic,  Austria-Hungary,  Belgium,  Brazil,  Bulgaria, 
Chile,  China,  Colombia,  Cuba,  Denmark,  Dominican  Republic,  Spain,  France, 
Great  Britain,  Greece,  Italy,  japan,  Mexico,  Montenegro  (under  the  reservation 
of  Article  3  and  paragraph  2  of  Article  4),  Norway,  Panama,  Paraguay, 
[919]  Netherlands,  Peru,  Persia,  Portugal,  Roumania,  Russia  (under  the  res- 
ervation of  Article  3  and  paragraph  2  of  Article  4),  Salvador,  Siam, 
Sweden,  Switzerland,  Turkey,  and  Venezuela. 

Not  voting,  3 :  United  States  of  America,  Ecuador,  and  Haiti. 

The  President  requests  Jonkheer  van  Karnebeek,  who  was  good  enough  to 
undertake  the  preparation  of  a  preliminary  report 2  on  the  laws  and  customs  of 
war,  to  read  the  vceu  which  was  unanimously  approved  in  the  committee  of 
examination. 

Jonkheer  van  Karnebeek  reads  the  vceu,  which  is  worded  as  follows : 

The  Commission  requests  the  Conference  to  express  the  vceu  that,  pend- 
ing the  adoption  of  special  regulations,  the  Powers  apply,  as  far  as  possible, 
to  war  by  sea  the  principles  of  the  1899  Convention  relative  to  the  laws  and 
customs  of  war  on  land. 

It  would,  in  the  Commission's  opinion,  be  desirable  that  the  preparation 
of  special  regulations  should  figure  in  the  program  of  the  next  Conference.3 

This  vceu  is  adopted  unanimously.* 

1  For  the  adoption  of  the  draft  as  a  whole,  see  vol.  i,  p.  232  [236]. 

1  See  report  to  the  committee  of  examination,  annex  to  the  thirteenth  meeting  of  the 
committee  of  examination;  see  also  the  report  to  the  Conference,  vol.  i,  p.  259  [264]. 
"See  text  submitted  to  the   Conference,  vol.  i,  p.  269    [275]. 
*  For  the  adoption  of  the  vceu,  see  vol.  i,  p.  233  [237]. 
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The  President  puts  to  vote  the  report  on  the  destruction  of  neutral  prizes.1 
The  Commission  approves  the  report  also  unanimously. 

The  President  recalls  that  the  Commission's  task  is  nearing  completion. 

All  that  remains  for  it  to  do  is  to  pass  upon  the  questions  of  contraband, 
the  transportation  of  troops,  and  postal  correspondence.  The  Commission  will 
presently  receive  reports  on  these  subjects. 

His  Excellency  Count  Tornielli  requests  that  a  report  be  made  on  the  ques- 
tion of  blockade. 

The  President  accedes  to  this  request. 

The  meeting  adjourns  at  11  o'clock. 

1  See  report  to  the  committee  of  examination,  annex  to  the  minutes  of  the  sixteenth 
meeting  of  the  committee  of  examination;  see  also  the  report  to  the  Conference,  vol.  i, 
p.  257  [262]. 
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His  Excellency  Mr.  Martens  presiding. 

The  President  asks  whether  the  Commission  has  any  remarks  to  make  with 
regard  to  the  minutes  of  the  thirteenth  meeting. 

His  Excellency  Mr.  Tcharykow  makes  the  following  observations : 

With  regard  to  the  minutes  of  the  thirteenth  meeting  of  this  Commission, 
in  which  mention  is  made  of  the  adoption  of  regulations  concerning  the  crews 
of  enemy  merchant  ships  captured  by  a  belligerent,1  the  delegation  of  Russia 
takes  the  liberty  of  submitting  the  following  observations  to  this  Commission: 

The  report 2  of  our  eminent  colleague,  Mr.  Fromageot,  establishes  in  prin- 
ciple that  the  crews  of  captured  enemy  vessels  are  not  made  prisoners  of  war, 
but  it  is  necessary  in  certain  cases  to  subject  their  liberty  to  certain  conditions 
with  a  view  to  ensuring  respect  for  the  rights  of  the  belligerent  captor,  in  so  far 
as  is  compatible  with  humanity. 

In  this  connection,  the  delegation  of  Russia  would  like  to  state  that  in  the 
cases  contemplated  by  Articles  1  and  2  of  the  proposed  regulations,  the  com- 
manding officer  of  the  captured  vessel  has  the  right  to  take  such  measures  as 
are  necessary  to  ensure  order  on  board  and  safety  in  navigation. 

The  President  asks  whether  the  Commission  has  any  objections  to  make  to 
these  observations  of  his  Excellency  Mr.  Tcharykow. 

The  Commission  makes  no  objections  and  adopts  the  minutes  of  the  thir- 
teenth meeting. 

The  President  recalls  that  there  are  three  questions  which  have  not  yet 
been  examined  by  the  Commission:  contraband  of  war,  blockade,  and 
[921]  the  inviolability  of  postal  correspondence.  These  three  questions  have 
been  examined  either  by  the  committee  of  examination  of  the  Fourth 
Commission  or  by  the  subcommittee  specially  charged  with  the  study  of  con- 
traband of  war.  It  will  not  be  necessary  to  read  the  reports  thereon.  The 
members  of  the  Commission  may,  however,  offer  any  observations  that  they  feel 
they  ought  to  make. 

The  report  on  contraband  of  war  3  is  adopted  without  comment. 

As  regards  the  report  concerning  blockade,4  Mr.  Fromageot  (reporter) 
states  that,  at  the  request  of  the  Netherland  delegation,  the  following  words 
should  be  added  at  the  end  of  the  5th  paragraph  of  the  said  report :  "  .    .    .  thus 

1  See  text  submitted  to  the  Conference,  vol.  i,  p.  268  [274]  ;  see  also  Fourth  Commission, 
annex  48a. 

'  See  report  to  the  committee  of  examination,  annex  B  to  the  minutes  of  the  eleventh 
meeting  of  the  committee  of  examination :  see  also  report  to  the  Conference,  vol.  i,  p.  261 
[267]. 

*  See  report  to  the  Conference,  vol.  i,  p.  250  [2561. 

'See  report  to  the  Conference,  vol.  i,  p.  255  [260]. 
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excluding,  in  the  opinion  of  the  Netherland  delegation,  blockade  of  neutral 
territory.   ..." 

The  British  delegation  requests  that  the  following  words  be  inserted  in  the 
tenth  paragraph  of  the  said  report : *  "  .  .  .  the  fact  that  in  its  opinion  the 
question  of  blockade  was  not  specifically  included  in  the  program  of  the  Con- 
ference. ..." 

The  report  on  blockade  is  adopted  without  any  other  modifications. 

The  Reporter  reads  the  two  articles  2  concerning  the  inviolability  of  postal 
correspondence  3  and  explains  that,  at  the  request  of  one  of  the  delegations,  the 
wording  of  Article  1  has  been  modified  as  follows : 

In  the  first  paragraph,  instead  of  .  .  .  if  the  ship  is  detained,  the  cor- 
respondence is  forwarded  by  the  captor  with  the  least  possible  delay  except  in 
the  case  of  violation  of  a  blockade,  etc.,  read  .  .  .  if  the  ship  is  detained,  the 
correspondence  is  forwarded  by  the  captor  with  the  least  possible  delay.  Excep- 
tion is  made  in  the  case  of  violation  of  a  blockade,  if  etc. 

Mr.  Louis  Renault  does  not  approve  of  the  latter  wording.  He  desires  to 
know  what  exception  is  taken. 

Mr.  Guido  Fusinato  would  favor  the  omission  of  the  last  part  of  the  first 
article,  ending -the  article  with  the  words,  except  in  the  case  of  violation  of  a 
blockade.  It  is  preferable  not  to  leave  in  the  article  words  that  might  prejudice 
a  solution  upon  which  an  agreement  has  not  yet  been  reached,  in  the  matter  of 
blockade. 

Mr.  Louis  Renault  concurs  in  Mr.  Guido  Fusinato's  observation.  The 
omission  of  the  final  words  of  the  first  paragraph  of  Article  1  avoids  ambiguity 
and  still  leaves  the  fundamental  principle  of  the  article,  which  is  that  its  pro- 
visions do  not  apply  in  case  of  the  violation  of  a  blockade. 

Mr.  Heinrich  Lammasch  is  of  Mr.  Guido  Fusinato's  opinion  as  to  the 
omission  of  the  concluding  words  of  the  first  paragraph  of  Article  1,  but  he  asks 
himself  whether  the  drafting  committee  has  the  power  to  make  this  omission, 
which  affects  the  substance  of  the  article,  and  whether  it  would  not  be 
[922]  better  for  the  Commission  itself  to  take  action  on  this  point.  It  would, 
at  any  rate,  be  necessary  for  the  Commission  to  authorize  the  committee 
to  make  this  omission. 

Mr.  Louis  Renault  understands  Mr.  Heinrich  Lammasch's  scruples,  but 
he  thinks  that,  since  the  Commission  raised  no  objection  to  the  proposal,  which 
was  made  before  the  vote,  it  thereby  authorized  the  drafting  committee  to  make 
the  modifications  considered  necessary. 

Mr.  Heinrich  Lammasch  states  that  he  does  not  insist,  if  this  is  the  opinion 
of  the  Commission. 

Mr.  Kriege  thinks  that  according  to  trie  Commission's  vote  the  drafting 
committee  is  competent  to  make  the  modifications  in  question. 

The  President  states  that  the  Commission  is  agreed  on  the  principle,  and 
it  is  his  opinion  that  the  drafting  committee  should  make  such  modifications  in 
the  text  as  it  deems  necessary. 

His  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael  reads 
the  following  declaration : 

1  See  vol.  i,  p.  256  [262], 

'  See  annex  44. 

*  See  texts  submitted  to  the  Conference,  vol.  i,  p.  268  [274], 
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The  protection  of  postal  correspondence  at  sea  is  a  matter,  for  which  I  have 
been  fighting  for  the  past  thirty  years,  in  the  Institute  of  International  Law,  as 
well  as  in  my  books  concerning  that  law. 

Not  being  a  member  of  the  committee  of  examination  of  our  Commission, 
I  have  not  yet  had  an  opportunity  to  express  my  views  upon  the  subject  during 
this  Conference.  Nevertheless,  seeing  the  great  and  increasing  importance  to  so 
many  private  commercial  interests  that  their  correspondence  should  be  unham- 
pered, I  proposed  as  early  as  1888  in  my  book  on  international  maritime  law, 
page  558,  that  a  neutral  mail  steamer  shall  be  exempt  from  search,  if  it  has  on 
board  a  government  official  of  the  State  whose  flag  the  vessel  flies,  who  shall 
declare  in  writing  that  the  vessel  carries  no  contraband  of  war. 

If  this  view  is  accepted,  we  might  add  to  the  final  sentence  of  Article  2 
of  the  proposed  arrangement: 

There  is  no  such  necessity  if  a  government  official  of  the  neutral  State, 
whose  flag  the  mail  steamer  flies,  declares  in  writing  that  the  vessel  is  not 
carrying  contraband  of  war. 

The  President  states  that  the  minutes  will  mention  the  observations  pre- 
sented by  his  Excellency  Lieutenant  General  Jonkheer  den  Beer  Poortugael. 

The  Commission  proceeds  to  vote  on  the  draft  Convention  concerning  postal 
correspondence. 

This  draft  is  adopted  '  unanimously  by  those  voting,  except  for  the  Italian 
delegation's  reservation  on  the  wording  of  paragraph  1  of  Article  1  and  the  res- 
ervations of  Montenegro  and  Russia  on  paragraph  2  of  Article  1. 

Not  voting:  Bolivia,  Colombia,  Luxemburg,  Nicaragua,  and  Paraguay. 

Before  closing  the  work  of  the  Fourth  Commission,  the  President  believes 
that  he  is  interpreting  its  sentiments  in  extending  its  hearty  thanks  to  the  mem- 
bers of  the  committee  of  examination  and  of  the  subcommittee  of  exam- 
[923]  ination  presided  over  by  his  Excellency  Lord  Reay.  They  have  pointed 
out  the  way  to  the  lofty  goal  toward  which  the  Fourth  Commission  has 
been  striving — namely,  the  codification  of  maritime  law  in  time  of  war  and 
in  time  of  peace.     (Loud  applause.) 

The  President  also  heartily  thanks  two  persons  who  have  worked  on  the 
reports  of  the  Fourth  Commission,  Mr.  Fromageot  (loud  applause)  and  Jonk- 
heer van  Karnebeek,  who  prepared  a  remarkable  report  on  the  laws  and  cus- 
toms of  war  at  sea.2     (Loud  applause.) 

Finally,  he  must  not  forget  those  who  were  the  mainstay  of  the  Commission, 
the  secretaries,  who  have  displayed  great  zeal  and  have  accomplished  a  vast 
amount  of  work.     (Loud  applause.) 

His  Excellency  Count  Tornielli  takes  the  floor  and  speaks  as  follows : 

Mr.  President:  I  think  I  am  voicing  the  sentiments  of  all  our  colleagues 
here  assembled  in  addressing  to  you  our  most  sincere  compliments  and  our  most 
hearty  thanks.  Thanks  to  your  enlightened  guidance,  the  Fourth  Commission 
has  accomplished  a  task  of  the  utmost  importance.  Its  work  has  resulted  in  a 
long  step  forward  toward  the  codification  of  international  maritime  law  in  time 
of  war.  We  have,  in  the  regulations  and  arrangements  which  it  has  been  pos- 
sible to  elaborate,  a  series  of  provisions  of  the  greatest  interest,  and  for  the 

1  For  the  adoption  of  the  draft  as  a  whole,  see  vol.  i,  p.  232  [236]. 

'See  report  to  the  committee  of  examination,  thirteenth  meeting,  annex  A;  see  also 
report  to  the  Conference,  vol.  i,  p.  259  [264]. 
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questions  for  which  we  have  not  succeeded  in  drawing  up  specific  Conventions, 
we  possess  in  the  reports  which  we  have  just  approved  valuable  materials,  which 
will  facilitate  the  work  that  will  certainly  be  undertaken  by  our  Governments  in 
order  to  achieve  as  soon  as  possible  the  purpose  which  we  have  not  yet  been 
able  fully  to  accomplish. 

Our  thanks  are  likewise  extended  to  the  eminent  reporter,  whose  inde- 
fatigable activity  has  been  the  object  of  our  continual  admiration. 

From  your  collaboration,  gentlemen,  we  have  obtained  results  of  which  we 
may  rightly  be  proud. 

The  President,  after  having  expressed  his  warmest  thanks  to  his  Excellency 
Count  Tornielli  and  the  members  of  the  Commission  for  their  kindly  and 
flattering  appreciation  of  his  efforts  to  attain  positive  results,  makes  the  fol- 
lowing address : 

Gentlemen  :  Permit  me,  before  leaving  the  presidential  chair,  to  tell  you  very 
frankly  my  most  intimate  and  sincere  thoughts  on  the  scope  of  our  Conference 
and  on  the  future  of  the  work  of  our  Fourth  Commission.  The  fate  of  the 
Conference  and  the  future  of  the  work  of  your  Commission  are  indissolubly 
bound  up  with  each  other.  When  justice  is  done  the  Conference,  justice  will 
be  done  our  Commission.  When  there  is  injustice  and  ingratitude  to  the  one, 
there  will  be  to  the  other. 

Well,  gentlemen,  I  think  that  people  are  unjust  toward  our  Peace  Con- 
ference. It  is  being  attacked  severely,  without  mercy  and  without  pity,  and  I 
might  add  with  the  greatest  injustice.  Moreover,  when  I  hear  such  attacks  from 
the  press  and  from  the  public,  I  always  recall  the  German  proverb,  Viel  Feind, 
viel  Ehre.  In  other  words,  the  more  adversaries  and  enemies  you  have,  the 
more  honored  and  respected  you  will  be. 

We  are  all  doing  our  duty  by  executing  conscientiously  the  orders  of  our 

Governments  and  by  working  with  heart  and  soul  on  the  great  task,  for 

[924]  which  the  two  great  Peace  Conferences  have  met.    We  must  not  descend 

to  polemics  against  unjust  and  unfounded  attacks.     I  shall  merely  take 

the  liberty  of  bringing  out  an  essential  point,  which  is  at  the  bottom  of  all  these 

accusations  and  attacks. 

We  are  accused  every  day  of  giving  our  attention  only  to  the  regulation 
of  war  on  land  and  sea.  It  is  said  and  repeated  in  every  tongue  and  in  every 
idiom  that  the  Peace  Conference  is  but  a  war  Conference,  and  that  nothing  has 
been  done  here  for  peace,  but  everything  for  war. 

If  these  reproaches  are  the  expression  of  an  ardent  desire  that  the  Con- 
ference do  more  in  the  sphere  of  arbitration,  no  one  among  us  will  refuse  to 
acknowledge  the  just  grounds  for  such  a  desire.  But  if  this  wish  is  to  be  made 
justification  of  the  attacks  upon  the  Conference,  it  appears  to  me  rather 
unreasonable. 

All  these  accusations  can  be  explained,  in  my  humble  opinion,  as  a  colossal 
misapprehension  of  the  aim  and  scope  of  our  Conference.  It  is  said  that,  since 
it  is  called  a  Peace  Conference,  its  purpose  is  the  establishment  of  permanent 
peace  among  the  nations. 

Gentlemen,  there  is  no  Power  in  the  world  capable  of  establishing  permanent 
peace ;  there  has  never  been  an  international  conference  that  seriously  aspired  to 
accomplish  this  object.  The  sole  legitimate  aim  of  our  Peace  Conferences  is 
the  following:  to  organize  international  life  on  the  basis  of  law  and  justice. 
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That  is  their  aim.  If  the  Peace  Conferences  always  labor  for  a  better  organiza- 
tion of  international  life,  if  they  are  able  to  introduce  order  where  arbitrariness 
formerly  reigned,  if  they  bring  about  the  triumph  of  right  over  arbitrariness 
and  brute  force,  if  they  accomplish  the  ideal  result  of  making  nations  and  Gov- 
ernments bow  conscientiously  before  justice  and  right,  then,  gentlemen,  the 
Peace  Conferences  will  have  well  defended  the  interests  of  peace  and  will  indeed 
have  deserved  the  gratitude  of  all  mankind.  That  is  why  the  regulation  of  the 
laws  of  war  on  land  and  sea  is  in  the  long  run  a  splendid  triumph  for  peace. 

Indeed,  if  our  laws  of  war  oblige  the  belligerent  to  limit  the  exploits  of 
brute  force,  if  we  have  succeeded  by  means  of  our  stipulations  in  arresting  the 
hand  of  the  strong  invader,  which  was  about  to  strike  the  inoffensive,  peaceful 
inhabitant  of  occupied  territory,  if  we  have  guaranteed  humanitarian  and  kind 
treatment  to  the  direct  victims  and  prisoners  of  war,  if  we  have  protected  the 
victims  of  naval  warfare — fishermen,  sailors,  and  merchant  ships, — we  have  in 
all  these  cases  been  doing  one  thing,  namely,  proclaiming  aloud  respect  for  law, 
humanity,  and  peace.  When  we  codified  the  laws  of  war  on  land  or  sea,  we  did 
so,  not  in  order  to  glorify  war  and  brute  force,  we  wrote  them  in  the  name  of 
the  pity  which  is  in  the  human  heart,  in  the  name  of  right  which  should  guide 
our  reason,  and  in  the  sacred  name  of  peace  which  is  the  ideal  of  human  aspira- 
tions. We  say  every  day  that  force  must  be  regulated  not  only  by  mercy  and 
pity,  but  also  by  law  and  justice.  All  the  stipulations  of  the  First  and  of  the 
Second  Peace  Conference  relating  to  war  on  land  or  sea  might  be  briefly  summed 
up  as  follows:  That  there  shall  be  a  law  for  the  victims  of  war  and  that  the 
hand  of  peace  shall  be  laid  upon  the  passions  of  hatred  and  enmity  even  between 
belligerent  nations. 

If  from  the  days  of  antiquity  to  our  own  time  people  have  been  repeating 
the  Roman  adage,  "  Inter  arma  silent  leges,"  we  have  loudly  proclaimed,  "  Inter 
arma  vivant  leges."  Our  provisions  do  not  assume  bodily  form  and  begin  to 
live  until  war  breaks  out  and  while  it  lasts.    This  is  the  greatest  triumph  of  law 

and  justice  over  brute  force  and  the  necessities  of  war. 
[925]   The  flag  of  the  Peace  Conference  has  become  the  symbol  of  protection 
to  the  unfortunate  victims  of  war  and  of  the  splendid  triumph  of  law  and 
of  humanity. 

People,  nevertheless,  keep  on  saying  that  the  Second  Peace  Conference  has 
done  very  little  in  the  four  months  during  which  it  has  been  in  session.  In  par- 
ticular, it  is  said  that  the  Fourth  Commission  has  not  added  much  to  the  codifica- 
tion of  the  law  of  naval  warfare.  It  has  succeeded  in  drawing  up  a  bare  score 
of  articles. 

Permit  me  to  say,  gentlemen,  a  few  words  of  consolation  on  that  subject. 
It  is  said  that  the  Peace  Conferences  will  become  international  legislative  bodies 
or  parliaments.  Let  us  admit  that  and  recall  how  often  the  chambers  and  par- 
liaments of  the  various  constitutional  States  waste  whole  sessions  in  bitter, 
barren  wrangling.  And  yet  they  are  cherished  and  pardoned.  If  people  would 
take  into  account  all  the  absolutely  exceptional  difficulties  with  which  the  Con- 
ference and  your  Fourth  Commission  have  had  to  contend,  they  would  surely 
be  much  more  indulgent  and  just  toward  us.  Your  Fourth  Commission  has 
had  to  handle  the  most  burning  questions  which  the  events  of  recent  years  have 
placed  upon  our  program.  On  these  questions  there  is  practically  nothing,  either 
in  literature  or  in  conventional  law.     The  Declaration  of  Paris  of  1856  is  the 
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only  international  instrument  which  sums  up  in  its  four  articles  the  only  attempt 
at  codification  of  maritime  law,  with  the  object  of  mitigating  the  terrible  conse- 
quences of  war  at  sea.  Aside  from  this  instrument  there  is  nothing.  Now 
remember  that  the  Declaration  of  Paris  of  1856  is,  properly  speaking,  merely  a 
repetition  of  the  principles  of  maritime  law  proclaimed  by  the  Empress  Cath- 
erine II  in  February  1780  as  the  basis  of  the  armed  neutrality.  The  Declara- 
tion of  the  Empress  contained  five  articles;  the  Declaration  of  Paris  has  four. 
If  you  set  aside  the  first  article  relating  to  the  abolition  of  privateering,  you 
must  admit  that  in  seventy-six  years  the  Powers  of  the  civilized  world  did  not 
make  very  great  progress  in  the  regulation  of  naval  warfare.  With  five  articles 
in  1780,  they  reached  four  articles  in  1856! 

It  is  true  that  in  the  interval  the  question  was  several  times  brought  up  of 
establishing,  by  common  agreement  among  the  Powers,  certain  principles  of  the 
law  of  naval  warfare;  but  the  interests,  the  traditions,  the  aspirations,  the  sys- 
tems of  jurisprudence,  the  geographical  position  of  the  States  are  so  conflicting 
and  divergent  that  all  attempts  in  this  direction  have  always  been  unsuccessful. 

At  present  I  can  say  to  you  in  all  sincerity  that  while  your  committee  of 
examination  was  at  work,  I  despaired  myself  of  its  being  able  to  reach  an  agree- 
ment. Nevertheless  we  have  succeeded.  We  have  submitted  for  your  approval, 
not  four  or  five,  but  twenty  articles,  and  have  prepared  the  way  in  our  reports 
for  future  agreement  on  a  series  of  further  principles.  We  have  succeeded  in 
proclaiming  the  reign  of  law,  of  justice,  and  of  peace  in  the  domain  where  there 
has  reigned  up  to  the  present  time  practically  unlimited  arbitrariness,  or,  to 
speak  more  politely,  the  "  absolute  necessities  "  of  naval  warfare. 

If  you  ask  me  how  this  result  has  been  brought  about,  I  shall  tell  you 
squarely :  only  by  the  spirit  of  concord  and  the  ardent  desire  of  all  to  reach  a 
compromise  between  the  most  conflicting  interests  imaginable.  If  we  all  deserve 
some  credit  for  the  elaboration  of  the  approved  drafts,  it  is  only  because  of  the 
conviction,  which  animates  us  all  without  exception,  that  the  days  of  isolation 
and  separation  among  nations  have  passed  away  forever,  that  the  nations  must 
make  mutual  concessions,  and  that  only  on  this  essential  condition  can  the 
organization  of  our  common  international  life  become  a  great  benefit  to  all 
without  exception.  That,  gentlemen,  is  the  fundamental  principle  of  all 
[926]  our  work,  and  that  is  the  keystone  of  the  edifice  of  law  and  justice, 
whose  foundations  we  have  laid  in  this  Commission.  This  principle  will 
become  hereafter  the  firm  guarantee  of  international  peace,  and  in  leaving  it  as 
a  heritage  to  our  successors,  we  shall  have  insured  the  success  of  their  efforts 
toward  the  ideal  goal  toward  which  we  have  ever  striven. 

We  may  now  go  our  several  ways,  gentlemen  and  colleagues,  with  the  con- 
viction that  we  have  labored  to  the  full  measure  of  our  strength  for  a  better 
and  happier  future.     (Loud  applause.) 

The  meeting  adjourns  at  5 :  30  o'clock. 
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FIRST  MEETING 
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His  Excellency  Mr.  Martens  presiding. 

The  President,  in  opening  the  meeting,  recalls  the  mission  of  the  committee 
and  the  object  in  view  in  the  designation  of  the  members  thereof,  who  were  ap- 
pointed either  in  their  capacity  as  members  of  the  Bureau  oi  the  Fourth  Commis- 
sion, or  as  members  of  the  committee: 

Mr.  Kriege  (Germany). 

Rear  Admiral  S perry  (United  States  of  America). 

His  Excellency  Mr.  Larreta  (Argentine  Republic). 

His  Excellency  Baron  von  Macchio  or  Mr.  Heinrich  Lammasch  (Austria- 
Hungary). 

His  Excellency  Mr.  van  den  Heuvel  (Belgium). 

His  Excellency  Mr.  Ruy  Barbosa  (Brazil). 

His  Excellency  Mr.  Matte  (Chile). 

Mr.  Louis  Renault   (France). 

His  Excellency  Sir  Ernest  Satow  or  his  Excellency  Lord  Reay  (Great 
Britain). 

Mr.  Guido  Fusinato  (Italy). 

His  Excellency  Mr.  Keiroku  Tsudzuki  (Japan). 

His  Excellency  Mr.  Hagerup  (Norway). 

Jonkheer  van  Karnebeek  (Netherlands). 

Captain  Behr  (Russia). 

His  Excellency  Mr.  Milovan  Milovanovitch  (Serbia). 

His  Excellency  Mr.  Hammarskjold  (Sweden). 

Secretary:  Mr.  Fromageot. 

With  regard  to  the  privilege  accorded  members  of  the  committee  to  be  re- 
placed by  one  of  the  members  of  their  delegation,  the  President  requests  that 

the  substitute  be  admitted  by  the  committee. 
[930]   His  Excellency  Lord  Reay  asks  that  the  substitute  shall  have  the  right 
to  vote. 

This  request  is  officially  noted. 

The  .President  proposes  that  the  committee  designate  Mr.  Fromageot  as 
reporter. 

With  regard  to  the  division  of  the  work,  the  President  thinks  that  the  ques- 
tion of  contraband  of  war,  being  one  most  difficult  of  solution,  might  advan- 
tageously be  examined  by  a  subcommittee  composed  of  Mr.  Kriege,  his  Excel- 
lency Mr.  Ruy  Barbosa,  Mr.  Louis  Renault,  his  Excellency  Lord  Reay,  Rear 
Admiral  Sperry,  and  Captain  Behr. 

The  President  informs  the  committee  that  it  is  to  consider  the  question  of 
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the  conversion  of  war-ships  into  merchant  ships  [sic].  With  a  view  to  facilitat- 
ing the  discussion,  he  has  prepared  a  draft  Convention,  but  before  taking  up  the 
examination  thereof,  it  is  necessary  to  pass  upon  the  place  where  conversion 
may  be  effected.  It  is  agreed  that  conversion  may  be  effected  in  the  waters  of 
the  belligerent  or  of  his  allies,  as  well  as  in  ports  actually  under  his  authority; 
but  that  it  may  not  be  effected  in  neutral  ports.  The  point  that  is  still  in  doubt 
is  whether  a  belligerent  may  effect  the  conversion  on  the  high  seas. 

His  Excellency  Lord  Reay  cannot  admit  that  conversion  may  be  effected  on 
the  high  seas. 

Mr.  Guido  Fusinato  is  of  the  same  opinion,  except,  however,  as  regards 
vessels  which  left  their  national  ports  before  the  outbreak  of  hostilities.  We 
must  have  regard  for  their  special  situation.  They  may  be  in  distant  waters, 
and  they  cannot  be  forced  to  reenter  one  of  their  national  ports  in  order  to  be 
converted  therein.  Again,  they  cannot  be  suspected  of  bad  faith,  of  attempting 
to  deceive  neutrals  as  to  their  character,  which  accusation  may  be  brought 
against  vessels  which  leave  their  ports  for  the  purpose  of  conversion  on  the  high 
seas.1 


Captain  Behr  holds  that  conversion  may  be  effected  on  the  high  seas.  He 
cites  the  instance  of  a  war-ship  that  captures  an  enemy  merchant  ship.  The 
former  must  be  allowed  to  convert  the  latter  into  a  war-ship  on  the  high  seas 
and  under  the  conditions  required  in  such  a  case. 

Mr.  Kriege  fully  concurs  in  the  opinion  of  Captain  Behr. 

Jonkheer  van  Karnebeek  states  that  in  the  opinion  of  the  delegation  of 
the  Netherlands,  the  belligerent's  right  to  convert  a  vessel  on  the  high  seas 
should  not  be  recognized.  It  is  a  question  of  not  reestablishing  in  a  disguised 
form  privateering,  which  was  prohibited  by  the  Declaration  of  1856,  and  of  pro- 
tecting private  property  at  sea,  as  far  as  the  present  legal  system  admits.  It  is 
necessary,  therefore,  to  endeavor  to  limit  the  right  of  conversion.  To  this  end 
conversion  cannot  be  permitted  except  in  national  ports  and  the  ports  of  allies.2 

The  President  replies  that  the  conditions  under  which  conversion  may  be 
effected  are  such  as  to  exclude  any  danger  of  this  kind.  He  insists  upon  know- 
ing the  reasons  in  law  and  justice  in  support  of  the  prohibition  of  conversion 
on  the  high  seas. 

His  Excellency  Mr.  Keiroku  Tsudzuki  is  of  the  opinion  that,  as  a  matter 
of  fact,  there  is  no  logical  reason  for  prohibiting  conversion  on  the  high 
[931]  seas,  but  from  the  point  of  view  of  neutral  interests  there  are  practical 
difficulties  which  it  is  essential  to  take  into  account.  He  likewise  believes 
that  this  prohibition  should  be  extended  to  allied  ports,  first,  because  the 
term  ally  is  not  sufficiently  specific,  and,  secondly,  because  conversion  is  an  act 
of  sovereignty  and  may  not  be  effected  except  in  places  where  an  act  of  sov- 
ereignty may  be  performed.  This  is  not  the  case  as  regards  ports  of*  allies,  in 
which  a  belligerent  merely  receives  hospitality.3 

The  President  believes  that  it  would  be  difficult  to  limit  the  right  of  sov- 
ereignty on  the  high  seas  and  that  neutrals  would  find  a  sufficient  guarantee  in 
the  notice  that  could  be  given  them. 

Captain  Behr  thinks  that  it  is  indisputable  that  the  facilities  afforded  for 

conversion  will  be  an  annoyance  to  neutrals,  who  will  see  the  number  of  vessels 

1  See  annex  4. 
'  See  annex  5. 
'  See  annex  6. 
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that  have  the  right  of  search  increased  thereby;  but  no  rule  can  be  laid  down 
to  limit  the  right  which  a  belligerent  has  to  increase  his  naval  forces. 

Mr.  Louis  Renault  believes  that  the  question  is  badly  put  and  that  the  com- 
mittee should  endeavor  to  determine,  not  the  places  where  conversion  may  be 
effected,  but  rather  those  where  it  may  not  be  carried  out.  If  we  consult  logic 
and  the  rules  of  law  and  justice,  there  is  found  to  be  only  one  place  where 
conversion  may  not  be  effected  and  that  is  in  neutral  ports  and  waters,  because 
conversion  in  those  waters  would  be  a  violation  of  neutrality.  But  there  is 
nothing  to  warrant  the  prohibition  which  it  is  desired  to  adopt  with  regard  to 
others  places,  particularly  allied  ports,  since  the  belligerent  has  a  perfect  right 
to  institute  a  prize  court  on  the  territory  of  his  ally.  In  so  far  as  the  high 
seas  are  concerned,  international  law  permits  conversion  thereon;  it  is 
an  act  of  sovereignty  which  there  is  nothing  in  law  to  forbid.  We  can  subject 
this  conversion  to  certain  conditions,  such  as  notice,  the  strict  observance  of 
naval  regulations,  etc. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  the  manner  of  putting 
the  question,  as  proposed  by  Mr.  Louis  Renault,  would  tend  to  prejudge  the 
question  of  the  conversion  of  war-ships  into  merchant  ships  on  the  high  seas. 

Mr.  Louis  Renault  replies  that  there  would  be  special  force  in  this  ob- 
jection, if  the  American  proposal *  on  the  inviolability  of  private  property  at  sea 
were  adopted,  since  the  war-ship  might  then  have  an  interest  in  converting  itself 
into  a  merchant  ship  in  order  to  escape  the  risks  of  war;  but  aside  from  that 
case,  we  cannot  see  what  interest  a  war-ship  would  have  in  such  a  conversion. 
What  might  be  forbidden  is  reconversion  as  long  as  hostilities  last. 

The  President  believes  that  this  is  indeed  a  guarantee  that  can  be  given  to 
neutrals. 

His  Excellency  Baron  von  Macchio  recalls  that  these  are  the  reasons  which 
inspired  the  Austro-Hungarian  proposal.2 

His  Excellency  Lord  Reay  replies  that  the  sea  is  common  to  all  and  that 
consequently  the  Powers  may  prohibit  thereon  an  act  which  may  be  an  attack  on 
their  rights.  The  theory  of  freedom  of  conversion  would  result  in  the  creation 
of  hybrid  vessels  which,  according  to  their  interests,  would  assume  this  form 
or  that,  which  might  in  the  form  of  a  merchant  ship  enter  neutral  ports  and  take 
on  provisions  therein,  then  reconvert  themselves  and  commit  acts  of  bellig- 
erency. 
[932]  The  President  recalls  the  affirmative  reply  made  by  Lord  Granville  in 
1870  when  the  French  Government  consulted  the  British  Government 
with  respect  to  the  legitimacy  of  the  conversion  of  Prussian  merchant  ships  into 
a  volunteer  fleet. 

His  Excellency  Mr.  Hammarskjold  is  of  the  opinion  that  the  view  of  the 
British  delegation  may  be  based  upon  reasons  of  a  rather  practical  nature;  con- 
version on  the  high  seas  might  result  in  annoying  consequences.  It  is  admitted 
that  conversion  may  not  be  effected  in  neutral  ports,  but  it  would  be  almost  the 
same  thing  if  a  vessel,  which  is  destined  to  be  converted  into  a  war-ship,  should 
first  enjoy  the  privileges  accorded  merchant  ships — for  example,  the  taking  on 
of  coal  or  provisions  in  neutrals  ports — and  then  convert  itself  on  the  high  seas. 

1  See  annex  10. 

'  See  Mr.  Heinrich  Lammasch's  declaration  at  the  second  meeting  of  the  Commis- 
sion, ante,  p.  747  [745]. 
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His  Excellency  Mr.  Hammarskjold  might  accept  the  Italian  proposal,1 
which  seems  to  prevent  the  worst  abuses;  but  he  prefers  that  of  Great  Britain.2 

The  President  proposes  that  the  committee  decide  the  question  put  in  the 
following  form :  "  Should  the  incontestable  right  of  belligerent  States  to  convert 
merchant  ships  into  war-ships  on  the  high  seas  be  abolished,  reserving  of  course 
all  the  conditions  pertaining  to  such  conversion  ?  " 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  that  these  conditions  be  first 
determined. 

Mr.  Louis  Renault  believes  that  it  is  absolutely  necessary  that  so  important 
a  question  be  decided.  It  would  be  dangerous  to  peace  to  allow  so  serious  a 
state  of  uncertainty  to  exist  with  regard  to  the  rights  of  a  belligerent.  Neutral 
States  may  treat  merchant  ships  converted  otherwise  than  according  to  the  adopted 
rules  as  pirates  and  apply  criminal  law  to  them.  This  would  be  a  source  of  dis- 
putes which  we  must  prevent. 

Mr.  Kriege  is  of  the  same  opinion  and  adds  that,  if  this  question  remains 
pending,  the  other  conditions  to  be  determined  lose  all  their  importance. 

His  Excellency  Mr.  Keiroku  Tsudzuki  criticizes  the  form  in  which  the 
question  is  put,  in  that  it  passes  judgment  upon  something  that  has  existed  up 
to  the  present  time.  The  use  of  the  word  "  abolished  "  would  seem  to  imply 
that  in  the  past  the  right  of  conversion  on  the  high  seas  was  an  incontestably 
recognized  rule. 

His  Excellency  Lord  Reay  desires  to  remark  that  Great  Britain  has  never 
considered  the  right  of  conversion  on  the  high  seas  as  an  existing  right. 

Mr.  Louis  Renault  replies  that  it  is  easy  to  put  the  question  in  a  form  that 
will  not  implicate  the  past. 

The  President  is  in  a  position  to  assert  as  a  jurist  that  the  right  of  con- 
version on  the  high  seas  has  never  been  seriously  contested.  In  so  far  as  the 
committee  is  concerned,  the  main  question  upon  which  it  has  to  pass  is  the  right 
to  mobilize  merchant  ships  on  the  high  seas. 

His  Excellency  Mr.  Augusto  Matte  proposes  that  the  question  be  formulated 
thus :  "  Does  the  right  of  conversion  on  the  high  seas  exist  or  not  ?  " 

His  Excellency  Mr.  Hammarskjold  asks  the  committee  not  to  pass  upon 
the  existence  or  non-existence  of  the  right  of  conversion  on  the  high  seas, 
but  to  put   the   question   in  this   way :   "  Should   the   right   of    conversion   be 

granted  .    .    .  ? " 
[933]  His  Excellency  Mr.  Carlos  Rodriguez  Larreta  believes  that  the  question 
might  be  set  aside,  because  he  does  not  think  that  an  agreement  can  be 
reached  upon  it. 

Mr.  Louis  Renault  proposes  that  the  question  be  put  in  a  more  abstract 
manner  and  that  it  be  formulated  thus :  "  Is  there  occasion  to  lay  down  rules, 
according  to  which  the  belligerent  may  or  may  not  convert  merchant  ships  into 
war-ships  on  the  high  seas  ? " 

Mr.  Guido  Fusinato  requests  that,  in  order  to  make  the  question  easier  to 
vote  on,  it  be  not  put  in  an  alternative  form,  but  simply :  "  Is  there  occasion 
to  lay  down  rules,  according  to  which  the  belligerent  may  convert  merchant 
ships  into  war-ships  on  the  high  seas  ?  " 

The  President  desires  to  state,  before  the  vote,  that  no  legal  consideration 

1  Annex  4. 
*  Annex  2. 
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and  no  historical  fact  has  been  brought  to  the  attention  of  the  committee  to 
prove  that  the  right  of  belligerent  States  to  effect  conversion  on  the  high  seas 
does  not  exist  at  present. 

The  question  being  put  as  formulated  by  Mr.  Guido  Fusinato,  the  commit- 
tee proceeds  to  vote. 

Yeas:  Germany,  Austria-Hungary,  Argentine  Republic,  Chile,  France,  Rus- 
sia, Serbia. 

Nays:  United  States  of  America,  Belgium,  Brazil,  Great  Britain,  Italy, 
Japan,  Norway,  Netherlands,  Sweden. 

The  President  states  that  this  vote  means  that  the  old  customary  right 
continues. 

Mr.  Guido  Fusinato  requests  that  the  question  of  the  place  of  conversion 
be  set  aside  and  the  other  conditions  discussed. 

Mr.  Kriege  believes  that  under  these  circumstances  it  is  useless  to  continue 
the  discussion  on  conversion.  His  private  opinion  is  that  no  practical  result  will 
be  reached. 

Jonkheer  van  Karnebeek  asks  whether  it  is  agreed  that  conversion  shall  be 
prohibited  in  neutral  ports? 

His  Excellency  Lord  Reay  cannot  admit  the  interpretation  put  upon  the 
vote  by  the  President,  being  of  the  opinion  that  the  right  does  not  exist. 

His  Excellency  Mr.  Hammarskjold  recommends  to  the  committee  that  it 
examine  the  formalities  pertaining  to  the  conversion  of  merchant  ships  into 
war-ships.  It  will  be  very  useful  to  establish  conditions  which  will  render  a 
return  to  privateering  impossible. 

His  Excellency  Mr.  Ruy  Barbosa  is  among  those  who  do  not  recognize  the 
right  of  conversion  on  the  high  seas  as  an  existing  right,  but  in  the  face  of  the 
uncertainty  on  the  subject  in  the  committee,  the  decision  of  the  question  might 
be  left  to  the  Conference,  and  the  committee  might  prepare  a  draft  Convention 
based  upon  the  hypothesis  that  the  question  has  been  decided  in  the  affirmative. 
As  for  himself,  he  is  ready  to  support  an  intermediate  proposal. 

The  President  does  not  see  the  use  of  passing  now  to  the  discussion  of  the 
time  within  which  notice  of  conversion  must  be  given  neutrals. 
[934]  Mr.  Kriege  does  not  think  it  possible  to  fix  the  time  limit  by  Convention. 
It  will  suffice  to  say  that  notice  shall  be  given  with  as  little  delay  as  pos- 
sible. When  conversion  is  effected  on  the  high  seas,  the  exact  moment  of  its 
accomplishment,  and  consequently  the  starting  point  of  the  time  limit,  will  not 
be  known. 

His  Excellency  Lord  Reay  replies  that,  if  notification  is  admitted,  it  should 
be  made  before  the  converted  vessel  is  put  into  service. 

His  Excellency  Mr.  Milovan  Milovanovitch  draws  a  distinction :  conversion 
has  taken  place  either  in  a  national  port,  in  which  case  notice  to  neutrals  is  not 
necessary,  or  on  the  high  seas,  when  notice  is  necessary. 

Captain  Behr  concurs  in  this  opinion. 


[935] 

SECOND  MEETING 

AUGUST  9,  1907 


His  Excellency  Mr.  Martens  presiding. 

In  connection  with  the  minutes  of  the  last  meeting,  his  Excellency  Lord 
Reay  desires  to  state  the  facts  with  regard  to  Lord  Granville's  opinion  therein 
mentioned.  This  opinion  related  to  an  ordinance  of  the  King  of  Prussia  con- 
cerning the  establishment  of  a  volunteer  fleet,  dated  July  24,  1870.  This 
ordinance  contains  the  following  provisions : 

To  issue  a  summons  to  all  German  seamen  and  ship-owners  to  place 
themselves  and  their  forces  and  ships  suitable  thereto  at  the  service  of  the 
Fatherland  and  under  the  following  conditions:  (a)  the  vessels  to  be  placed 
at  the  disposition  of  the  service  will  be  examined  and  taxed  by  a  commis- 
sion composed  of  two  naval  officers  and  one  naval  contractor  as  to  their 
capabilities  for  the  intended  purpose.  In  this  case  the  owner  receives  one- 
tenth  of  the  price  taxed  as  deposit,  whereupon  he  has  to  hire  the  necessary 
volunteer  crews. 

Other  provisions  follow,  and  the  ordinance  concludes  as  follows :  "  The 
authorities  for  all  communications  on  the  subject  are  those  of:  (a)  the  docks 
at  Wilhelmshaven,  Kiel  and  Dantzig;  (b)  the  marine  depots  at  Geestemiinde 
and  Stralsund;  (c)  the  sea  captain  Weickmann  at  Hamburg." 

A  note  of  the  Marquis  of  Lavalette,  dated  August  20,  1870,  called  the 
British  Government's  attention  to  this  decree,  with  the  remark  that  "  maritime 
commerce  is  dismayed  by  this  ordinance,  and  we  are  obliged  to  share  these 
apprehensions  which  are  warranted  by  the  abnormal  character  of  an  institution 
that  appears  to  be  the  reestablishment  of  privateering  in  a  disguised  form."  The 
note  sets  forth  the  arguments  in  support  of  the  assertion  that  "  ships  armed 
under  the  conditions  laid  down  by  the  royal  ordinance  of  July  24  are  therefore 
real  privateers,  with  the  aggravated  circumstance  that  the  security  or  guarantee 
usually  required  is  not  required  in  their  case." 

Lord  Granville  replied  on  August  24  that  the  legal  officers  of  the  Crown 
were  of  the  opinion  "  that  there  are  .  .  .  substantial  distinctions  between  the 
proposed  naval  volunteer  force  sanctioned  by  the  Prussian  Government,  and  the 
system  of  privateering,  which,  under  the  designation  of  '  la  course,'  the  Declara- 
tion of  Paris  was  intended  to  suppress.  The  law  officers  say  that,  as  far 
[936]  as  they  can  judge,  the  vessels  referred  to  in  the  notification  of  the  24th 
of  July  will  be  for  all  intents  and  purposes  in  the  service  of  the  Prus- 
sian Government,  and  the  crews  will  be  under  the  same  discipline  as  the  crews 
on  board  vessels  belonging  permanently  to  the  Federal  Navy.  This  being  the 
case  now,  as  long  as  it  continues  to  be  so,  the  law  officers  consider  that  Her 
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Majesty's  Government  cannot  object  to  the  decree  of  the  Prussian  Government 
as  infringing  the  Declaration  of  Paris." 

Consequently  neither  the  Prussian  royal  decree  nor  the  Marquis  of 
Lavalette's  note  nor  Lord  Granville's  reply  touched  upon  the  question  of  the 
conversion  of  merchant  ships  into  war-ships  on  the  high  seas.  The  controversy 
revolved  about  the  reestablishment  of  privateering,  the  character  of  the  vessels 
of  the  volunteer  auxiliary  fleet,  and  not  the  place  of  conversion. 

The  President  thanks  his  Excellency  Lord  Reay  for  this  statement,  which 
shows  that  Lord  Granville  recognized  the  right  to  create  a  volunteer  fleet.  It 
confirms  the  fact  that  there  did  not  exist  the  slightest  difficulty  as  to  the  place 
of  conversion. 

As  the  program  for  the  day  includes  the  discussion  of  days  of  grace,  the 
President  recalls  to  the  committee  that  this  question  was  the  subject  of  a  Rus- 
sian proposal,1  of  a  Netherland  amendment,2  of  a  French  proposal,3  and  of  a 
Swedish  proposal,4  which  is  a  general  conciliation.  There  is  besides  a  proposal 
of  Jonkheer  van  Karnebeek,5  which  has  just  been  filed. 

Mr.  Kriege  asks  that  the  committee  pass  upon  the  obligatory  character  of 
the  period  of  grace,  which  is  the  basis  of  the  Russian  and  the  Netherland  pro- 
posals, while  the  Swedish  and  French  proposals  do  not  recognize  this  obligatory 
character.  The  committee  can  then  discuss  the  conditions  upon  which  this 
period  of  grace  shall  depend.  In  so  far  as  the  German  Government  is  con- 
cerned, it  is  ready  to  take  the  side  of  obligatory  nature  of  the  period  of  grace. 

His  Excellency  Mr.  Hammarskjold  is  personally  in  favor  of  its  being  an 
obligation,  but  in  making  his  proposal,  he  did  so  on  the  supposition  that  there 
would  be  no  agreement  on  that  point. 

His  Excellency  Lord  Reay  declares  that  the  Government  of  Great  Britain 
does  not  admit  that  the  period  of  grace  is  obligatory. 

His  Excellency  Mr.  Carlos  Rodriguez  Larreta  states  that  his  Government 
is  opposed  to  the  principle  of  obligation. 

Mr.  Heinrich  Lammasch  remarks  that,  if  there  is  an  obligation,  the  term 
"  days  of  grace  "  might  lead  to  a  misinterpretation  and  that  the  new  reading  of 
the  Russian  proposal  removes  the  possibility  of  any  misunderstanding. 

The  committee  proceeds  to  vote  on  the  question  whether  days  of  grace  con- 
stitute an  obligation  on  the  part  of  belligerent  States. 

Yeas:  Germany,  United  States  of  America,  Austria-Hungary,  Belgium,  Nor- 
way, Netherlands,  Russia,  Serbia. 

Nays:  Argentine  Republic,  France,  Great  Britain,  Japan. 
Not  voting:  Sweden. 
[937]  Jonkheer  van  Karnebeek  explains  that  the  proposal 5  which  he  has  just  dis- 
tributed among  the  members  of  the  committee  was  suggested  to  him  by  the 
distinction  between  the  right  to  leave  and  the  right  to  days  of  grace.  This  dis- 
tinction might  be  taken  up  again  in  the  committee  in  view  of  the  comments 
which  Rear  Admiral  Sperry's  remarks  suggested  to  his  Excellency  Mr.  Nelidow. 

Mr.  Kriege  replies  that  he  can  see  no  occasion  for  Mr.  van  Karnebeek's 
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proposal  unless  days  of  grace  are  obligatory.  In  that  case,  he  might  accept  it, 
on  condition  nevertheless  that  paragraph  3  be  modified  in  such  a  way  as  to  estab- 
lish once  for  all  the  belligerent's  obligation  not  to  employ  for  military  purposes 
vessels  that  are  released  by  virtue  of  the  proposed  provision. 

Jonkheer  van  Karnebeek  recognizes  the  fact  that,  in  view  of  the  vote  cast 
upon  the  obligatory  character  of  days  of  grace,  his  proposal  has  no  longer  any 
point.  Nevertheless  he  believes  that  the  distinction  between  departure  and  days 
of  grace  ought  not  to  be  lost  sight  of. 

The  President  believes  that  the  Swedish  proposal x  could  be  used  as  a  basis 
of  discussion. 

Article  1 

In  the  event  of  a  merchant  ship  of  either  of  the  belligerents  being  overtaken  by  war 
in  a  port  of  the  other  belligerent,  it  is  desirable  that  the  latter  grant  to  this  vessel  days  of 
grace,  in  order  to  allow  it: 

To  complete  its  unloading,  or  the  loading  of  goods  which  do  not  constitute  contraband 
of  war ;  and  to  leave  the  port  freely  and  reach  in  safety  the  nearest  port  of  its  country 
of  origin  or  a  neutral  port. 

His  Excellency  Lord  Reay  states  that  he  accepts  Article  1,  if  the  following 
words  in  its  second  paragraph  are  omitted:  "...  To  complete  its  unloading, 
or  the  loading  of  goods  which  do  not  constitute  contraband  of  war." 

Mr.  Hammarskjold  replies  that  since  the  period  of  grace  is  not  obligatory, 
there  would  be  no  disadvantage  in  omitting  these  words. 

Mr.  de  Beaufort  remarks  that  under  such  conditions  this  article  is  merely 
a  vceu. 

Mr.  Heinrich  Lammasch  asks  that  a  few  changes  be  made  in  the  wording : 

(1)  Substitute  the  word  "enemy"  for  the  words  "other  belligerent." 

(2)  Substitute  the  words  "  sufficient  period  "  for  the  words  "  days  of  grace," 
for  it  seems  to  him  superfluous  to  insist  upon  the  arbitrary  character  of  the 
period. 

Mr.  Louis  Renault  and  his  Excellency  Mr.  Hammarskjold  see  no  difficul- 
ties in  the  way  of  accepting  these  two  modifications. 

Mr.  Louis  Renault  remarks  that,  in  view  of  the  committee's  vote,  two 
courses  may  be  followed : 

(1)  The  States  that  have  declared  themselves  in  favor  of  the  obligatory 
character  of  days  of  grace  may  make  an  agreement  among  themselves,  but  he 
asks  himself  whether  it  would  be  of  any  great  practical  use,  when  it  is  not 
accepted  by  certain  great  maritime  Powers. 

(2)  It  would  seem  to  be  better  to  take  as  the  starting  point  the  non- 
obligatory    character    of    the    period    of    grace    and    study    the    consequences 

thereof. 
[938]  Mr.  Kriege  thinks  that  the  fate  of  the  discussion  depends  upon  the  char- 
acter of  the  negative  vote :  whether  it  is  absolute  or  variable  in  its  inter- 
pretations.   If  it  is  absolute,  it  would  seem  to  be  useless  to  continue  the  discus- 
sion. 

The  President  thinks  that  the  committee  may  disagree  as  to  the  principle, 
but  may  be  able  to  reach  an  agreement  on  the  conditions  of  execution. 

Mr.  Heinrich  Lammasch  asks  that  the  committee  vote  separately  upon  each 
part  of  Article  1. 

1  Annex  21. 
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Jonkheer  van  Karnebeek  considers  that  it  would  be  advisable  to  make  the 
neutral  port  mentioned  in  paragraph  2  of  Article  1  more  specific.  Is  it  the 
nearest  port  or  the  first  destination  of  the  vessel? 

His  Excellency  Mr.  Hammarskjold  and  Mr.  Louis  Renault  reply  that 
when  there  is  no  obligation  the  question  is  no  longer  of  interest.  The  belligerent 
will  give  the  enemy  merchant  ship  a  safe-conduct  to  this  or  that  destination. 

Jonkheer  van  Karnebeek  remarks  that  the  safe-conduct  is  not  provided  for 
in  Article  1.  This  article  establishes  another  system,  according  to  which  the 
neutral  port  cannot  be  understood  in  the  sense  of  any  neutral  port.  It  would 
seem  therefore  that  the  question  it  brings  up  is  not  without  interest.  However, 
he  does  not  insist,  because  he  would  not  like  to  oppose  Mr.  Louis  Renault's 
broad  and  favorable  interpretation. 

On  the  invitation  of  the  President  the  committee  proceeds  to  vote  on  the 
omission  of  the  words  "  to  complete  its  unloading,  or  the  loading  of  goods  which 
do  not  constitute  contraband  of  war." 

The  vote  results  in  5  yeas  and  6  nays. 

On  the  motion  of  his  Excellency  Mr.  Hammarskjold,  the  committee  votes 
on  Article  1  in  its  entirety,  as  modified  by  the  Austrian  and  British  amendments. 

Article  1,  worded  as  follows,  is  adopted: 

In  the  event  of  a  merchant  ship  of  either  of  the  belligerents  being  over- 
taken by  war  in  the  port  of  an  enemy,  it  is  desirable  that  the  latter  grant 
to  this  vessel  a  sufficient  period,  in  order  to  allow  it  to  leave  the  port  freely 
and  reach  in  safety  the  nearest  port  of  its  country  of  origin  or  a  neutral 
port. 

Article  2 

A  merchant  ship  which,  owing  to  circumstances  of  force  majeure,  may  not  have 
been  able  to  leave  the  enemy  port  during  the  days  of  grace  above  mentioned,  or  to  which 
days  of  grace  may  not  have  been  granted,  may  not  be  confiscated.  It  may,  however,  be 
detained,  on  account  of  the  necessities  of  war,  and  it  is  then  subject  to  requisition,  in 
consideration  of  an  indemnity,  in  conformity  with  the  territorial  laws  in  force. 

Mr.  Louis  Renault  explains  that  it  is  difficult  to  determine  in  advance  the 
vessels  that  a  belligerent  can  and  those  that  he  cannot  allow  to  leave.  Whether 
the  belligerent  detains  a  vessel  or  whether  he  grants  it  a  certain  period  of  grace, 
which,  because  of  circumstances  beyond  its  control,  the  vessel  allows  to  lapse, 
it  may  not  be  confiscated,  since  in  such  a  case  it  cannot  be  taxed  with  any  fault. 

His  Excellency  Mr.  Keiroku  Tsudzuki  believes  that  it  is  difficult  to  draw  a 
distinction   between  a  war-ship  or  a   ship  carrying  contraband   and  a  vessel 

capable  of  being  converted  and  consequently  very  dangerous. 
[939]  His  Excellency  Mr.  Hammarskjold  replies  that  from  a  military  point  of 
view  the  belligerent's  interests  are  safeguarded  by  the  right  to  detain  and 
requisition  the  vessels  in  question. 

Mr.  Louis  Renault  says  that  the  belligerent  may  not  only  detain  the  ship 
but  requisition  it  for  his  use.  The  interests  of  the  belligerent  and  those  of  the 
owner  are  thus  reconciled.  His  Excellency  Mr.  Tsudzuki's  remarks  would 
have  the  effect  of  giving  a  declaration  of  war  a  retroactive  effect. 

Mr.  Fromageot  (reporter)  points  out  the  fact  that  the  assimilation  of 
a  detained  vessel  to  a  vessel  carrying  contraband  of  war  is  not  correct.  Trade 
in  contraband  is  an  infraction  of  the  laws  and  duties  of  neutrals,  and  is  there- 
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fore  subject  to  a  very  severe  penalty,  while  the  presence  of  a  merchant  ship  in 
an  enemy  port  on  the  outbreak  of  hostilities  is  perfectly  legitimate. 

His  Excellency  Mr.  Keiroku  Tsudzuki  replies  that  nevertheless  goods  in  an 
enemy  port  when  a  declaration  of  war  is  made  may  be  considered  contraband 
of  war  and  seized  as  such.    The  case  is  analogous. 

The  first  paragraph  of  Article- 2,  thus  worded,  is  adopted. 

On  the  second  paragraph  of  Article  2,  Mr.  Kriege  remarks  that  in  case  of 
the  requisitioning  of  a  vessel  by  a  belligerent  State,  the  owner,  who  will  receive 
at  the  end  of  the  war  only  the  indemnity  provided  by  the  territorial  laws,  will 
often  find  it  insufficient  compensation.  Mr.  Kriege  proposes  that  the  second 
half  of  the  sentence,  beginning  with  the  words  "  and  is  then  subject  to  requisi- 
tion," be  stricken  out. 

Mr.  Louis  Renault  replies  that  it  seems  to  him  that  it  would  be  difficult  to 
permit  a  State  to  detain  a  vessel  without  giving  it  the  right  to  requisition  it. 
If  this  right  is  recognized,  it  is  indispensable  that  the  principle  of  an  indemnity 
be  established,  and  the  foreigner  cannot  complain  because  he  is  given  the  same 
treatment  as  nationals. 

Mr.  Kriege  observes  that  three  hypotheses  might  occur  in  practice:  (1)  the 
belligerent  does  not  detain  and  consequently  does  not  requisition  the  vessel; 
(2)  he  detains  but  does  not  requisition,  and  in  this  case  is  in  a  position  to  make 
restitution;  (3)  he  detains  and  requisitions.  In  the  last  case  restitution  will 
often  be  impossible,  and  if  the  belligerent  grants  an  indemnity  according  to  the 
laws  of  his  country,  it  is  to  be  feared  that  this  indemnity  will  very  frequently 
be  an  illusory  one.  This  may  happen  especially  if  the  territorial  legislature  does 
not  adopt  the  principle  of  requisition.  That  is  why  Mr.  Kriege  is  in  favor  of 
abolishing  the  right  of  requisition. 

Mr.  Fromageot  replies  that  he  does  not  see  how  a  difference  could  be 
established  between  requisitions  on  land  and  those  at  sea. 

His  Excellency  Lord  Reay  believes  that  it  is  necessary  to  maintain  the  right 
of  requisition.  This  very  morning  he  listened  to  an  eloquent  speech  by  General 
von  Gundell,  in  the  name  of  the  German  delegation,  who  argued  in  favor  of 
the  right  to  requisition  material  belonging  to  railroad  companies  of  neutral 
States  which  happens  to  be  in  the  territory  of  one  of  the  belligerents.  It  would 
seem  therefore  legitimate  to  apply  this  principle  to  an  enemy  vessel. 

His  Excellency  Mr.  van  den  Heuvel  remarks  that  the  Second  Commission 
discussed  the  right  of  requisitioning  neutral  railroad  material,  while  it  is  here 
a  question  of  the  right  of  requisitioning  an  enemy  vessel.  In  his  opinion, 
[940]  neutral  railroad  material  must  not  be  seized,  but  the  right  of  requisitioning 
enemy  vessels  that  are  within  the  jurisdiction  of  a  belligerent  may  be 
admitted.  At  the  end  of  the  war,  there  will  be  a  situation  to  be  settled ;  the  vessel 
will  be  restored,  if  possible,  and  in  any  event  there  will  be  an  indemnity  for  the 
damage  suffered.  It  would  be  desirable  to  stipulate  that  this  indemnity  shall 
be  just  and  equitable,  and  to  prevent  any  kind  of  arbitrary  procedure  or  evalua- 
tion, which  the  territorial  laws  might  prescribe  with  regard  to  their  nationals. 
He  therefore  believes  that  under  these  circumstances  it  would  be  practicable  to 
omit  the  last  eight  words  of  Article  2. 

Mr.  Louis  Renault  cannot  concur  in  the  opinion  expressed  by  his  Excel- 
lency Mr.  van  den  Heuvel.  There  are  few  countries  that  have  no  laws  on 
requisitioning,  and  there  are  none  that  provide  a  nugatory  indemnity  for  their 
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citizens.  Moreover,  it  is  difficult  to  admit  better  treatment  to  enemies  than  to 
nationals.  As  for  the  omission  proposed  by  his  Excellency  Mr.  van  den 
Heuvel,  it  will  not  be  very  far-reaching,  for  the  principle  of  the  application  of 
domestic  laws  will  remain  the  same. 

Mr.  Kriege  expresses  doubts  as  to  the  guarantees  which  all  the  territorial 
laws  will  be  able  to  give,  and  he  requests  that  the  article  conclude  with  a  pro- 
vision guaranteeing  to  the  owner  complete  compensation  for  the  loss  incurred. 

Mr.  Heinrich  Lammasch  would  consider  a  renunciation  of  the  right  of 
requisition  an  act  of  great  self-denial  and  he  is  in  favor  of  it,  but  in  order  to 
meet  the  objections  of  his  Excellency  Mr.  van  den  Heuvel  and  of  Mr.  Kriege, 
he  proposes  the  following  conclusion  to  Article  2:  "subject  to  the  obligation 
of  restoring  the  vessel,  if  possible,  and  of  indemnifying  the  owner  for  all 
loss." 

Mr.  Fromageot  remarks  that  the  article  as  now  worded  gives  real  guaran- 
tees to  those  concerned.  As  a  matter  of  fact,  if  the  requisitioning  procedure 
which  requires  an  inventory  and  an  estimate  of  the  articles  requisitioned  is 
applied,  it  will  be  possible  to  fix  a  much  juster  indemnity  than  if  there  is  simply 
a  requisition  bond  as  the  basis  of  evaluation. 

Mr.  Heinrich  Lammasch  believes  that,  if  the  basis  of  the  indemnity  is 
determined  in  the  Convention,  the  situation  of  those  concerned  will  be  more 
favorable  than  if  it  is  left  to  the  domestic  legislation  of  the  States. 

His  Excellency  Mr.  Hagerup  remarks  that  the  1899  Convention  established 
uniform  rules  as  to  requisitions  with  the  view  of  obtaining  just  indemnities. 
There  is  no  reason  why  the  same  course  should  not  be  followed  in  the  case 
before  the  committee. 

The  President  proposes  that  the  following  form  be  used :  "  In  conformity 
with  the  stipulations  of  the  Hague  Conventions  on  requisitions  and  the  territorial 
laws  in  force." 

His  Excellency  Mr.  Hammarskjold  remarks  that  the  case  is  not  the  same. 
When  it  is  a  question  of  indemnification  for  a  vessel  of  the  nationality  of  the 
belligerent,  not  only  the  depreciation  in  its  value  but  also  the  freight  revenue  it 
has  lost  during*  hostilities  must  be  included,  while  if  it  is  a  question  of  indemni- 
fication for  a  requisitioned  enemy  vessel,  the  freight  revenue  which  it  has  lost 
must  not  be  taken  into  account,  since  it  is  detained  just  the  same.  The  assimila- 
tion which  is  being  attempted  is  therefore  incorrect. 

Mr.  Louis  Renault  replies  that  the  1899  Convention  refers  only  to  requisi- 
tions on  occupied  territory  by  the  occupying  Power,  and  not  requisitions  made 
by  the  belligerent  on  his  own  territory.  As  for  his  Excellency  Mr.  Ham- 
marskjold's  observation,  it  seems  to  object  to  the  French  proposal,  because 

it  treats  enemy  vessels  too  favorably. 
[941]   His  Excellency  Mr.  Hagerup  replies  that  the  cases  are  not  identical  but 
analogous. 

His  Excellency  Mr.  van  den  Heuvel  is  of  the  same  opinion. 

The  President  sums  up  the  discussion  under  four  heads: 

(1)  Everyone  admits  the  right  to  detain. 

(2)  Everyone  admits  the  right  to  requisition. 

(3)  Everyone  admits  that  there  should  be  restitution,  if  possible. 

(4)  Everyone  admits  that  an  indemnity  must  be  paid. 
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Finally,  the  question  is  whether  this  indemnity  is  to  be  paid  according  to 
the  French  proposal  or  whether  it  is  preferable  to  support  the  opinion  of  his 
Excellency  Mr.  van  den  Heuvel,  who  asks  that  the  concluding  words  of  the 
article  be  omitted,  or  whether  the  form  proposed  by  Mr.  Heinrich  Lammasch 
should  be  adopted. 

Mr.  Louis  Renault  upholds  the  wording  of  Article  2. 

After  having  stated  that  Mr.  Heinrich  Lammasch's  formula  requires  the 
application  of  the  domestic  laws,  the  President  proposes  that  it  be  put  to  vote: 

It  is  adopted  by  9  votes  to  2. 

Article  2,  worded  as  follows,  is  adopted  by  the  committee: 

A  merchant  ship,  which,  owing  to  circumstances  of  force  majeure,  may 
not  have  been  able  to  leave  the  enemy  port  during  the  days  of  grace  above 
mentioned,  or  to  which  days  of  grace  may  not  have  been  granted,  may  not 
be  confiscated. 

It  may,  however,  be  detained,  on  account  of  the  necessities  of  war,  and 
it  is  then  subject  to  requisition,  under  the  obligation  of  restoring  the  vessel, 
if  possible,  and  of  indemnifying  the  owner  for  all  loss. 
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His  Excellency  Mr.  Martens  presiding. 

The  President  requests  that  the  committee  postpone  until  the  next  meeting 
the  adoption  of  the  minutes,  which  have  just  been  distributed. 

Mr.  Guido  Fusinato  and  his  Excellency  Mr.  Ruy  Barbosa  remark  that 
since  they  received  no  call  to  the  last  meeting,  they  were  unable  to  participate  in 
the  voting  that  took  place. 

The  President  invites  the  committee  to  continue  the  discussion  on  days  of 
grace.  Articles  1  and  2  of  the  Swedish  proposal  have  been  voted,  but  there  was 
not  time  to  discuss  the  proposal  made  by  his  Excellency  Lord  Reay  to  add  to 
Article  2  paragraph  3  of  Jonkheer  van  Karnebeek's  proposal.1 

His  Excellency  Lord  Reay  requests  that  the  following  words  be  added: 
"  Permission  to  leave  and  days  of  grace  may  be  refused  to  enemy  merchant 
ships  designated  or  destined  in  advance  to  be  converted  into  war-ships." 

Mr.  Louis  Renault  observes  that  this  modification  is  entirely  out  of  harmony 
with  the  spirit  of  the  articles  already  voted.  According  to  the  committee's  draft, 
a  vessel  can  never  have  the  right  to  leave.  A  provision  could  not  prohibit 
departure  and  days  of  grace,  unless  under  other  circumstances  such  departure 
and  days  of  grace  were  of  an  obligatory  character. 

Jonkheer  van  Karnebeek  desires  to  state  that  in  his  project  paragraph  3 
was  linked  to  paragraph  1,  which  was  worded  on  the  basis  of  such  an  obligatory 
character. 

Mr.  Louis  Renault  does  not  mean  to  criticize  Mr.  van  Karnebeek's  pro- 
posal, but  merely  the  joining  of  paragraph  3  to  the  articles  already  voted  by  the 
committee. 

His  Excellency  Mr.  Hammarskjold  concurs,  from  a  strictly  legal  point  of 
view,  in  Mr.  Renault's  comment.  He  believes,  however,  that  he  sees  the 
reason  for  the  modification  requested  by  his  Excellency  Lord  Reay,  which  is 
that  even  the  belligerent  who  admits  a  period  of  grace  may  nevertheless  limit 
this  provision  to  vessels  that  are  not  designated  to  be  converted.  The  wording 
of  the  article  might  be  modified  so  as  to  remove  all  appearance  of  contradiction. 
It  would  seem  that  Article  1  would  be  a  better  place  for  the  addition  proposed 

by  Lord  Reay. 
[943]   His  Excellency  Lord  Reay  desires  the  wording  to  be  perfectly  clear  with 
regard  to  refusing  permission  to  leave  and  a  period  of  grace  to  vessels 
capable  of  conversion.     He  can  see  no  objection  to  adding  his  amendment  to 
Article  1. 

The  President  asks  whether  it  is  the  State  in  whose  port  the  vessel  is  that 
is  to  be  the  judge  of  whether  it  may  be  detained  or  allowed  to  leave  freely. 

1  Annex  22. 
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His  Excellency  Lord  Reay  answers  in  the  affirmative. 

Mr.  Louis  Renault  thinks  it  would  be  difficult  to  mention  these  reservations 
in  the  draft  Convention.  They  might  appear  in  a  report  or  in  a  statement  of 
reasons. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  in  case  a  period  of 
grace  is  refused  them,  vessels  capable  of  conversion  are  subject  to  confiscation. 

Mr.  Fromageot  (reporter)  replies  that  they  are  covered  by  the  terms  of 
Article  2;  they  are  not  confiscated  but  detained  and  are  liable  to  requisition. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  under  these  conditions 
he  makes  reservations. 

His  Excellency  Mr.  Milovan  Milovanovitch  thinks  that  when  a  belligerent 
State  may  forbid  the  departure  of  enemy  merchant  ships  that  happen  to  be  in 
its  ports  at  the  time  of  a  declaration  of  war  and  if  no  special  treatment  is  to  be 
adopted  for  vessels  detained  because  of  their  possible  conversion,  it  is  better  not 
to  mention  them. 

His  Excellency  Mr.  van  den  Heuvel  believes  that  his  Excellency  Lord 
Reay's  proposal  intends  that  Article  1  shall  state  "  .  .  .  a  merchant  ship  not 
designated  to  be  converted  into  a  war-ship   .    .    .   it  is  desirable  that   ..." 

Mr.  Louis  Renault  says  that  under  these  conditions  it  will  be  necessary  to 
have  another  vote  and  to  combine  it  with  the  first  in  the  wording  of  the  article. 

His  Excellency  Lord  Reay  concurs  in  the  proposal  of  his  Excellency  Mr. 
van  den  Heuvel. 

The  President  requests  that  a  new  reading  be  proposed  by  his  Excellency 
Lord  Reay,  so  that  it  may  be  discussed  at  the  next  meeting. 

The  committee  then  passes  to  Article  3  of  the  Swedish  proposal,1  which  the 
President  reads: 

Article  3 

Merchant  ships  of  belligerents,  which  are  overtaken  at  sea  by  the  outbreak  of  war, 
may  not  be  captured  if  they  have  left  their  port  of  origin  or  another  port  before  the  out- 
break of  hostilities. 

When  military  necessities  require,  these  vessels  may  be  detained  and  requisitioned. 

After  these  vessels  have  touched  at  a  port  of  their  country  or  at  a  neutral  port,  they 
become  subject  to  the  laws  and  customs  of  naval  warfare. 

Mr.  Kriege  does  not  think  he  can  accept  this  article.  The  committee  has 
decided  not  to  grant  a  period  of  grace  to  merchant  ships  in  enemy  ports.  It  has 
admitted  the  possibility  of  detaining  and  requisitioning  them.  This  measure  is 
always  possible  in  the  port  itself,  but  for  certain  Powers  that  have  no  naval 
stations  in  all  parts  of  the  world  it  will  be  very  difficult  to  carry  it  out  on  the 

high  seas. 
[944]  His  Excellency  Mr.  Milovan  Milovanovitch  requests  that  Article  3  be 
made  to  conform  to  Article  1  and  that  vessels  encountered  on  the  high 
seas  unaware  of  the  outbreak  of  hostilities  be  subjected  to  the  same  treatment 
as  that  provided  in  Article  1. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  Mr.  Kriege's  opinion. 

His  Excellency  Mr.  Hammarskjold  remarks  that  the  suppression  of 
Article  3  would  leave  the  belligerent  the  right  to  sink  vessels  encountered 
on  the  high  seas  unaware  of  the  outbreak  of  hostilities.  This  right  appears 
exorbitant,  if  it  is  believed  that  the  vessel  left  port  unaware  of  the  outbreak  of 
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war,  without  even  having  a  suspicion  thereof  and  without  having  been  able  to 
avoid  the  threatening  misfortune. 

Mr.  Kriege  replies  that  the  right  to  sink  the  vessel  is  incontestable  and  that 
it  is  indispensable  to  the  Power  that  has  no  means  of  detaining  it.  This  right 
is  indeed  a  very  harsh  one,  but  it  is  inseparable  from  the  maintenance  of  the 
right  of  capture. 

Mr.  Guido  Fusinato  is  of  Mr.  Kriege's  opinion.  It  is  certain  that  the  right 
to  sink  is  not  questioned  except  as  regards  neutral  vessels.  Moreover  the  right 
of  capture  is  not  founded  upon  a  fault  on  the  part  of  the  vessel,  but  is  con- 
sidered a  means  of  defense. 

His  Excellency  Mr.  Hammarskjold  does  not  intend  to  dispute  the  right  to 
sink  the  captured  vessel,  but  he  wishes  to  make  it  clear  that  in  claiming  the 
right  to  capture  the  vessels  in  question,  it  is  the  right  to  sink  them  that  is  con- 
templated. 

Mr.  Louis  Renault  fears  that  the  opponents  of  the  right  of  capture  desire 
to  push  the  system  to  excess  in  order  to  prove  the  correctness  of  their  opinion. 
It  is  possible  to  favor  the  right  of  capture,  and  yet  to  wish  to  temper  its  severi- 
ties in  certain  respects.  The  committee  has  not  admitted  the  right  of  confisca- 
tion of  enemy  merchant  ships  taken  unawares  in  the  ports  of  the  belligerent. 
It  cannot  be  denied  that  the  situation  of  the  merchant  ship  on  the  high  seas  is 
still  more  favorable. 

Mr.  Kriege  maintains  his  opinion.  He  remarks  that  it  is  in  harmony  with 
theory  and  practice,  which  have  generally  allowed  a  period  of  grace  to  vessels 
in  port  but  not  to  those  on  the  high  seas. 

Rear  Admiral  Sperry  points  out  that  the  refusal  of  days  of  grace  will  cause 
great  injury  to  commerce,  which  will  remain  paralyzed  during  the  period  of 
tension  for  fear  of  having  its  vessels  captured.  The  assurance  of  obtaining 
days  of  grace  would,  on  the  contrary,  leave  it  entire  freedom  of  action  up  to 
the  last  minute,  and  for  these  reasons,  in  the  common  interest  of  belligerents, 
an  exception  has  been  made  to  the  ancient  right  of  capture  in  the  case  of  vessels 
in  port. 

Mr.  Guido  Fusinato  is  of  the  opinion  that  vessels  on  the  high  seas  should 
be  assured  the  same  treatment  as  those  in  port. 

His  Excellency  Mr.  Milovan  Milovanovitch  proposes,  in  order  to  meet 
Mr.  Kriege's  views,  that  a  distinction  be  drawn  between  vessels  capable  of  con- 
version and  those  that  are  not,  that  the  former  be  subject  to  the  right  of  capture 
and  that  the  latter  be  left  free. 

Mr.  Kriege  points  out  the  difficulty  that  the  making  of  this  distinction 
would  involve. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  this  request. 

Mr.  Guido  Fusinato  asks  that  vessels  on  the  high  seas  and  those  in  port 
receive  the  same  treatment. 
[945]  Mr.  Fromageot  points  out  the  excessive  right  that  will  result  from  the 
suppression  of  Article  3.  It  is  indeed  neither  just  nor  lawful  to  sink  a 
vessel  which  had  a  right  to  count  on  peace,  which  set  sail  and  is  pursuing  its 
course  in  full  confidence,  unaware  of  the  existence  of  war.  It  would.be  very 
difficult,  on  the  other  hand,  to  allow  this  vessel  entire  freedom,  especially  if  it 
is  carrying  contraband  of  war.  Mr.  Fusinato's  proposal  that  the  vessel  in 
port  be  assured  the  same  treatment  as  the  vessel  at  sea  would  appear  to  be  most 
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in  harmony  with  justice;  it  does  not  inflict  an  unjust  loss  upon  the  owner  and 
it  safeguards  the  right  of  the  belligerent.  Again,  the  difference  between  the 
vessel  that  can  be  used  in  time  of  war  and  the  vessel  that  cannot  is  very  difficult 
to  establish.  We  might,  therefore,  refer  to  Article  1  and  say  "  shall  be  treated 
as  stated  above." 

His  Excellency  Mr.  Milovan  Milovanovitch  says  that  the  suggestion  was 
inspired  by  the  modifications  which  it  is  desired  to  introduce  in  Article  1. 

Mr.  Kriege  thinks  that  the  loss  incurred  by  the  owner,  who  will  receive  an 
indemnity,  will  very  rarely  be  covered  by  the  indemnity.  On  the  other  hand, 
the  objection  based  upon  contraband  of  war  is  answered  by  the  system  followed 
in  the  matter  of  contraband,  which  is  the  subject  of  a  special  examination. 

His  Excellency  Lord  Reay  accepts  the  German  point  of  view,  as  set  forth 
by  Mr.  Kriege. 

Rear  Admiral  Sperry  recalls  that  the  United  States,  which  filed  a  pro- 
posal *  relative  to  the  inviolability  of  private  property,  has  rejected  all  half 
measures  presented  on  this  subject.  But  Article  3  pertains  to  the  question  of 
contraband.  In  the  American  proposal  the  necessity  of  maintaining  the  notions 
of  contraband  and  blockade  was  recognized.  Without  special  instructions  he 
cannot  therefore  vote  for  this  text. 

Mr.  Fromageot :  Articles  1  and  3  do  not  refer  to  "  goods."  Besides,  these 
goods  are,  under  the  hypothesis,  loaded  before  there  is  a  state  of  war.  We  can- 
not therefore  speak  of  contraband. 

Addressing  Mr.  Kriege,  he  asks  him  whether  a  period  of  grace  has  not  at 
times  been  granted  to  vessels  encountered  on  the  high  seas.  It  seems  to  him — 
and  in  case  he  should  be  mistaken,  he  would  ask  Rear  Admiral  Sperry  to  correct 
his  assertion — that  during  the  Spanish-American  war  the  American  Admiralty 
fixed  this  period  at  thirty  days. 

Rear  Admiral  Sperry  replies  that  the  proclamation  of  the  President  of  the 
United  States,  dated  April  25,  1898,  at  the  time  of  the  war  with  Spain,  referred 
only  to  vessels  bound  for  ports  in  the  United  States. 

Mr.  Kriege  thinks  that  the  practice  of  granting  such  a  period  is  not  so 
general  as  the  speaker  seems  to  imply. 

Rear  Admiral  Sperry  says  that  the  offense  of  carrying  conditional  contraband 
cannot  exist  until  after  notice  has  been  given  to  neutrals,  according  to  the  pro- 
posal of  the  delegation  of  the  United  States.2  It  is  evident,  however,  that  before 
such  notice  has  been  given,  the  belligerent  may  prevent  the  escape  of  absolute 
contraband  of  war,  such  as  mines  and  munitions. 

The  President:  We  must  set  aside  the  question  of  contraband,  which  we 
shall  take  up  later.  For  the  time  being  we  are  to  vote  on  the.  principle  of  the 
period  to  be  granted  or  not  to  be  granted  to  vessels  encountered  at  sea,  as  pre- 
sented by  the  Russian 3  and  the  French  4  delegations,  and  as  set  forth  in 
[946]  Article  3  of  the  amendment  of  the  delegation  of  Sweden.6  Those  in 
favor  of  this  period  of  grace  will  vote  Yes,  that  is  to  say,  for  the  pres- 
ervation of  Article  3 ;  those  opposed  will  vote  No,  that  is  to  say,  for  its  omission. 
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The  question  being  thus  put,  the  committee  proceeds  to  vote,  with  the  fol- 
lowing results :  6  yeas ;  6  nays ;  3  not  voting. 

Voting  against  the  preservation  of  the  article:  Germany,  Great  Britain, 
United  States  of  America,  Argentine  Republic,  Austria-Hungary,  Japan. 

Voting  for  its  preservation:  Belgium,  Brazil,  France,  Netherlands,  Russia, 
Sweden. 

Not  voting:  Italy,  Norway. 

Mr.  Guido  Fusinato  desires  to  state  the  reason  for  his  vote.  He  did  not 
wish  to  subject  vessels  encountered  on  the  high  seas  to  more  rigorous  treatment 
than  that  received  by  vessels  in  enemy  ports.  On  the  other  hand,  he  did  not 
want  to  preserve  Article  3,  as  Mr.  Kriege's  comments  seem  to  him  exceedingly 
just.    What  he  would  like  is  equality  of  treatment. 

The  President  requests  Mr.  Fusinato  to  make  a  proposal,  which  will  be 
voted  upon  without  discussion  together  with  that  to  be  submitted  by  the  British 
delegation  l  with  reference  to  Article  2. 

The  President  reads  Article  4  of  the  Swedish  amendment.2  He  remarks 
that  in  case  Article  3  is  omitted,  this  text  will  have  no  relation  to  Articles  1 
and  2. 

Article  4 

If  any  of  the  above-mentioned  vessels  put  into  an  enemy  port,  they  shall  enjoy  the 
periods  of  grace  and  immunities  indicated  in  the  foregoing  article. 

Mr.  Kriege  deems  it  advisable  to  discuss  now  the  fate  of  the  cargo. 

Mr.  Fromageot  (reporter) :  The  cargo  should  be  considered  as  separate 
and  distinct  from  the  vessel,  both  in  the  interest  of  the  owner  and  of  the  bel- 
ligerent. Not  having  been  loaded  in  violation  of  a  duty  of  neutrality,  it  cannot 
be  considered  contraband.  It  must  therefore  be  given  a  legal  status  analogous 
to  that  given  the  vessels.  To  this  end  he  asks  that  the  following  sentence  be 
added  to  Article  1 :  "  The  cargo,  like  the  vessel,  shall  be  subject  to  seizure  and 
requisition." 

Mr.  Kriege  says  that  a  provision  concerning  the  fate  of  the  cargo  had  better 
be  the  subject  of  a  separate  article. 

Jonkheer  van  Karnebeek  asks,  with  regard  to  the  amendment  made  by  the 
British  delegation,1  whether  he  may  take  advantage  of  this  opportunity  to  return 
to  the  first  two  articles  and  submit  some  proposals  which  he  has  already  drafted 
respecting  them. 

The  President  remarks  that  these  articles  have  already  been  discussed. 
[947]  Jonkheer  van  Karnebeek  says  that  it  is  not  the  purpose  of  the  proposals  he 
desires  to  present  to  affect  points  already  settled  nor  to  modify  the  wording. 
They  touch  upon  the  substance  itself  and  were  inspired  by  the  desire  to  protect 
these  articles  as  adopted  from  certain  well-founded  criticisms  which  might  be 
made  regarding  them. 

The  President:  It  is  too  late  to  offer  new  proposals  on  these  texts.  But 
if  Mr.  van  Karnebeek  wishes  to  explain  what  he  has  in  mind,  his  remarks  will 
appear  in  the  minutes. 

Jonkheer  van  Karnebeek  thanks  the  President  and  will  be  satisfied,  for 
the  time  being,  with  a  mere  indication  of  the  points  he  has  in  mind. 
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According  to  Article  1,  "a  sufficient  period"  may  be  granted  a  merchant 
ship  to  allow  it  "  to  leave  the  port  freely."  That  does  not  seem  to  be  logical. 
(There  are  three  distinct  points  to  be  considered :  ( 1 )  The  departure,  properly 
so  called,  which  can  be  conceived  of  without  any  period  of  grace  and  respecting 
which  the  question  arises  likewise  whether  it  shall  be  allowed  as  an  obligation 
or  merely  as  a  favor;  (2)  the  period  of  grace,  which  is  bound  up  with  the  ques- 
tion of  loading  and  unloading;  (3)  finally,  the  situation  in  which  the  vessel 
would  find  itself,  if  it  were  neither  allowed  to  depart  freely  nor  granted  a  period 
of  grace,  such  a  case  being  contemplated  by  Article  2. 

If  this  distinction  is  well-founded,  a  "  sufficient  period  "  in  which  to  leave 
freely  is  an  anomaly,  proceeding  from  a  confusion  of  ideas.  It  therefore  seems 
to  be  necessary  to  rectify  the  text  so  as  to  remove  the  anomaly  on  the  one  hand, 
and  on  the  other  hand  to  show  clearly  the  distinction  indicated  above  between 
immediate  departure  and  departure  after  a  period  of  grace. 

He  points  out  in  the  second  place  that  it  appears  from  the  deliberations  of 
the  Commission  that  we  are  confronted  with  two  essentially  different  concep- 
tions of  days  of  grace.  According  to  the  first,  days  of  grace  include  both  the 
stay  in  port  and  the  voyage  to  the  port  for  which  the  vessel  set  sail  upon 
leaving.  This  system  is  the  basis  of  the  proposal  of  the  delegation  of  Russia 
and  has  been  explained  by  Colonel  Ovtchinnikow.1 

The  second  system  limits  days  of  grace  to  the  stay  in  port.  On  leaving 
port  the  vessel  will  be  furnished  with  a  pass  which  will  permit  it  to  go  directly 
to  an  indicated  destination  without  danger.  This  latter  system  has  likewise  been 
put  into  operation  during  the  past  century.  Mr.  van  Karnebeek  points  out 
that  neither  the  Commission  nor  the  committee  has  declared  itself  on  these  two 
systems.  It  is  his  opinion,  however,  that  they  ought  first  to  choose  between  the 
two. 

The  President:  This  is  a  question  of  principle  which  cannot  be  brought 
up  now. 

Jonkheer  van  Karnebeek  remarks  that  the  question  is  connected  with  the 
text  which  has  been  adopted.  Having  asked  at  a  previous  meeting  what  was 
to  be  understood  by  the  term  "  neutral  port,"  he  received  the  reply  "  any  neu- 
tral port."    He  would  be  the  last  to  object  to  such  an  interpretation. 

But  why,  then,  the  restriction  of  the  nearest  port  where  a  national  port  is 
concerned?  Mr.  van  Karnebeek  considers  this  illogical  and  he  sees  in  it  a 
consequence  of  the  confusion  of  the  two  aforesaid  systems  between  which  a 
distinction  has  been  drawn.  The  nearest  national  port  belongs  to  the  first  con- 
ception ;  any  neutral  port  to  the  second. 

The  President:  These  observations  will  appear  in  the  minutes. 

Jonkheer  van  Karnebeek,  pointing  out  that  what  he  has  just  said  applies 
equally  to  Article  2,  would  like,  in  order  to  make  his  remarks  complete,  to  call 
attention    to    two    questions    which    arise    in    connection    with    this    article    as 

adopted. 
[948]    (1)   Is  the  obligation  of  indemnification  for  all  losses  applicable  likewise 
to  the  case  of  detention  pure  and  simple,  when  there  is  no  requisitioning? 
The  wording  adopted  might  lead  to  the  belief  that  it  is. 

(2)  In  fixing  the  indemnity  to  be  paid  to  the  owner,  will  the  fact  that  he 
has  been  deprived  of  the  use  of  the  vessel  be  taken  into  account  ?    This  does  not 
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seem  to  follow  from  the  discussions  at  the  last  meeting.  The  wording  should 
therefore  be  modified  and  should  contain  a  reservation  on  this  subject. 

The  President  lays  out  the  program  for  the  next  meeting.  A  vote  ivill  be 
taken  on  the  British  proposal  concerning  days  of  grace,  and  the  committee  will 
then  pass  to  a  discussion  of  the  texts  relative  to  the  situation  of  the  crews  of 
captured  neutral  vessels,  and  to  the  question  of  blockades. 

Mr.  Kriege  requests  that  the  subject  of  postal  inviolability  be  reserved 
for  the  committee  now  charged  with  the  question  of  contraband. 

It  is  decided  that  this  shall  be  done. 

The  meeting  adjourns  at  5  o'clock. 


[949]  ' 
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His  Excellency  Mr.  Martens  presiding. 

His  Excellency  Lord  Reay  makes  the  following  comments  on  the  minutes 
of  the  second  meeting  of  the  committee: 

'  The  second  proof  of  the  minutes  of  the  second  meeting  of  the  committee 
of  examination  '  contains  a  remark  by  the  President,  which  might  give  rise  to 
a  misapprehension.  In  alluding  to  my  communication  he  says :  "  It  confirms  the 
fact  that  there  did  not  exist  the  slightest  difficulty  as  to  the  place  of  conversion." 
Lord  Granville,  not  having  been  consulted  on  the  place  of  conversion,  did  not 
set  forth  his  ideas  on  the  subject,  and  it  seems  to  me  improper  to  draw  the  con- 
clusion from  his  silence  on  the  matter  that  Lord  Granville  would  have  accepted 
conversion  on  the  high  seas,  which  could  not  have  been  in  question  in  1870 
and  which  is  the  only  question  that  presented  difficulties  in  the  Fourth  Com- 
mission and  is  the  subject  of  our  discussion. 

The  President  says  that  his  Excellency  Lord  Reay's  remarks  confirm  the 
fact  that  the  question  of  the  place  of  conversion  was  not  touched  upon  in  the 
above-mentioned  diplomatic  correspondence. 

At  the  request  of  Mr.  Kriege,  the  adoption  of  the  minutes  of  the  third 
meeting  is  postponed  to  the  next  meeting. 

The  program  calls  for  the  resumption  of  the  discussion  on  the  question  of 
days  of  grace. 

The  President  informs  the  committee  that  Mr.  Fromageot  has  undertaken 
the  preparation  of  a  revised  draft.2  Article  1  takes  into  account  the  amend- 
ments of  the  British  and  Belgian  delegations ;  Article  3  reproduces  Mr.  Fusi- 
nato's  proposal ;  finally,  there  is  a  new  Article  4  which  covers  the  fate  of  the 
cargo. 

Mr.  Fromageot  (reporter)  points  out  the  provisional  character  of  his 
draft.  He  explains  that  the  words  in  the  second  line  of  Article  1  meet  the 
desires  expressed  by  Great  Britain  and  Belgium;  the  concluding  words  cover 
what  Mr.  van  Karnebeek  had  in  mind ;  finally,  Article  3  provides,  in  conformity 
with  the  compromise  proposal  of  Mr.  Fromageot,  the  same  treatment  as  that 
accorded  vessels  taken  unaware  in  port  to  vessels  encountered  on  the  high  seas 

unaware  of  the  existence  of  war. 
[950]   Mr.  Guido  Fusinato  would  prefer  to  use  the  word  "  confiscated  "  instead 
of  the  word  "  captured  "  in  Article  3. 

The  President  reads  the  new  proposal  of  the  British  delegation,3  which  is 
to  be  Article  5,  worded  as  follows : 

1  See  ante,  p.  925  [936]. 

*  Annex  23. 
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These  provisions  shall  not  be  applicable  to  enemy  merchant  ships  de- 
signed in  advance  for  conversion  into  war-ships. 

His  Excellency  Mr.  Hammarskjold  remarks  that  the  preservation  of  the 
wording  of  Article  1  depends  upon  the  adoption  of  Article  5.  He  would  prefer 
to  reserve  for  the  end  of  the  draft  the  article  concerning  vessels  capable  of  con- 
version. Moreover,  the  original  wording  of  the  Russian  proposal  seems  to  him 
preferable.  It  is  indeed  difficult  to  tell  what  the  new  wording  will  give  rise  to, 
to  know  what  will  be  the  fate  of  the  vessel  permitted  to  leave  without  being 
granted  days  of  grace  or  receiving  a  "  pass."    May  it  be  captured? 

Mr.  Louis  Renault  states  that  he  does  not  very  well  understand  the  addi- 
tional article  proposed  by  Great  Britain.  It  is  conceivable  only  if  the  draft  makes 
the  granting  of  days  of  grace  obligatory,  but  there  is  no  reason  for  it,  if  it  is  added 
to  a  rule  which  leaves  the  belligerent  entirely  free  on  this  point.  The  Eng- 
lish proposal  literally  applied  would  result  in  doing  away  with  provisions,  where 
a  certain  class  of  vessels  is  concerned,  which  aim  to  mitigate  in  a  measure  the 
severity  of  the  right  of  confiscation. 

His  Excellency  Lord  Reay  replies  that  as  regards  vessels  designated  in 
advance  for  conversion,  Great  Britain  intends  to  maintain  the  existing  right  of 
confiscation.  Moreover,  if  Article  5  is  adopted,  he  sees  no  disadvantage  in 
omitting  from  Article  1  the  phrase  "  and  not  designated  in  advance  for  conversion 
into  war-ships." 

His  Excellency  Mr.  Keiroku  Tsudzuki  supports  the  British  proposal. 

Mr.  de  Beaufort  would  prefer  to  have  Article  5  refer  only  to  Articles 
2,  3,  and  4,  and  to  make  no  allusion  to  Article  1 .  Since  Article  1  expresses  a  vceu, 
Article  5,  by  referring  to  it,  would  imply  that  "  it  is  not  desirable."  It  is  not  the 
role  of  the  Conference  to  express  such  a  vceu. 

The  President  desires  to  have  it  clearly  established  that  the  sovereign  judge 
of  this  designation  shall  be  the  belligerent  State  in  whose  port  the  merchant  ship 
happens  to  be. 

His  Excellency  Lord  Reay  says  that  such  is  the  opinion  of  Great  Britain, 
subject  to  a  subsequent  decision  by  a  prize  court,  and  that  according  to  his 
proposal  the  law  applicable  to  vessels  designated  for  conversion — that  is  to  say, 
vessels  designated  to  be  taken  into  the  service  of  the  State — is  existing  inter- 
national law. 

Mr.  Louis  Renault  remarks  that  all  vessels  are  capable  of  being  used  in 
time  of  war. 

His  Excellency  Lord  Reay  replies  that  it  is  only  a  question  of  such  vessels  as 
are  designated  in  advance  to  be  converted  into  war-ships. 

Mr.  Louis  Renault  insists  upon  the  equivocal  nature  of  this  designation. 

His  Excellency  Lord  Reay  says  that  there  are  countries  which  publish 
lists,  but  there  are  others  which  do  not,  so  that  such  publication  cannot  be  con- 
sidered one  of  the  conditions  of  conversion.     It  would  be  very  difficult  to  make 

the  exception  more  precise. 
[951]  Mr.  Fromageot  explains  that  there  are  countries  which  publish  lists  of 
auxiliary  vessels,  which  lists  are,  however,  not  accurate;  others  grant 
subsidies,  but  these  subsidies  also  are  often  merely  compensation  for  the  obli- 
gation to  assure  postal  service,  and  not  for  keeping  the  vessel  ready  for  naval 
service;  finally,  in  other  countries  all  vessels  are  liable  to  be  requisitioned  and 
subsequently  to  be  converted  into  war-ships. 


I 
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Captain  Ottley  mentions  five  vessels  of  the  merchant  marine  of  Great 
Britain,  which  are  designated  in  advance  for  naval  purposes.  Two  of  these  ves- 
sels belong  to  the  Cunard  Company.  He  adds  that  Captain  Behr  can  no  doubt 
name  such  vessels  in  the  Russian  merchant  marine. 

Captain  Behr  does  not  deny  this,  but  points  out  that  Article  5  gives  bellig- 
erents too  much  latitude. 

Mr.  Kriege  thinks  that  the  provision  in  Article  5  is  not  sufficiently  clear. 
It  is  difficult  to  discover  the  vessels  that  are  designated  in  advance  for  naval  use 
and  what  the  intentions  of  the  belligerent  are  on  this  point. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  there  may  be  cases 
which  will  give  rise  to  doubt,  but  there  are  others  which  will  be  perfectly  clear. 
As  regards  this  entire  class  of  vessels,  Japan  prefers  to  remain  in  statu  quo. 

His  Excellency  Mr.  Hammarskjold  thinks  that  in  doubtful  cases  only  the 
right  of  detention  and  requisition  may  be  exercised.  He  asks  himself  whether  to 
the  mind  of  the  British  delegation  the  designation  ought  not  to  be  proved  by  the 
existence  of  a  contract  or  quasi-contract  between  the  State  and  the  owner  of  the 
vessel.    In  any  event  it  would  be  desirable  to  have  this  idea  set  forth  in  the  text. 

Mr.  Kriege  considers  that  it  would  be  too  difficult  to  draw  up  a  provision 
in  this  sense.    As  a  general  thing  these  contracts  are  not  made  public. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  as  regards  vessels  re- 
ceiving subsidies  to  be  used  for  military  purposes  in  time  of  war,  the  period  of 
grace  should  never  be  anything  but  optional. 

Jonkheer  van  Karnebeek  recalls  that  the  expression  "  designated  in  ad- 
vance "  appeared  first  in  the  proposal "  which  he  filed  at  the  preceding  meeting. 
He  therefore  desires  to  explain  what  he  figured  the  situation  to  be.  It  is  a  ques- 
tion of  doubtful  cases.  In  such  cases  the  State  to  which  the  vessel  belongs  might 
bind  itself  not  to  effect  conversion.  The  right  of  detention  would  therefore  be 
exercised  in  the  first  instance,  to  be  followed  by  confiscation  if  the  engagement 
were  not  made.  He  believes  that  in  this  way  the  interests  of  the  two  belligerents 
might  be  equally  safeguarded. 

Captain  Behr  points  out  that  the  real  effect  of  Article  5  will  be  to  make  all 
the  rules  of  the  Convention  inoperative,  so  far  as  vessels  capable  of  conversion 
are  concerned. 

His  Excellency  Lord  Reay  remarks  that  the  term  he  used  is  that  employed 
in  the  Netherland  proposal.  It  seems  to  him  that  the  words  "  designated  in  ad- 
vance "  give  sufficient  guarantees. 

Mr.  de  Beaufort  replies  that  the  engagement  entered  into  by  the  State  not 
to  make  use  of  the  vessels  was  the  condition  joined  to  and  the  restriction  placed 

upon  the  provisions  of  his  project. 
[952]   Mr.  Kriege  shows  that  the  only  question  involved  is  that  of  an  indemnity ; 
the  right  of  detention  and  of  requisition  leaves  no  reason  for  the  distinc- 
tion between  vessels  capable  and  those  incapable  of  conversion. 

Mr.  Guido  Fusinato  inquires  whether  the  restriction  in  Article  1  applies 
likewise  to  Articles  2  and  3.  If  it  does,  the  solution  reached  would  be  the 
opposite  of  that  proposed. 

Mr.  Fromageot  is  not  personally  in  favor  of  the  restriction  contained  in 
Article  1,  but  like  Mr.  Fusinato  is  of  the  opinion  that  it  bears  only  upon  this 
article. 

1  Annex  22. 
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Mr.  Louis  Renault  says  that  the  British  proposal  is  very  simple;  its  object 
is  to  preserve  confiscation  as  regards  vessels  capable  of  conversion. 

Captain  Ottley  says  that  vessels  of  high  speed  and  of  stronger  build  are 
those  that  are  rather  designated  for  conversion  and  in  practice  receive  a  different 
kind  of  pass  from  that  given  vessels  of  lower  speed. 

His  Excellency  Mr.  Keiroku  Tsudzuki  points  out  that  a  vessel  capable  of 
conversion  will  convert  itself  after  leaving  port  and  will  then  exercise  its  right 
of  search  and  of  capture.  That  is  why  he  intends  to  reserve  freedom  of  action, 
in  so  far  as  vessels  of  this  kind  are  concerned. 

Mr.  Louis  Renault  replies  that  the  right  of  detention  and  of  requisition 
gives  full  guarantee  to  belligerents. 

His  Excellency  Lord  Reay  declares  that  vessels  built  with  a  view  to  war 
cannot  escape  the  treatment  to  which  war-ships  are  subjected. 

His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  belligerents  cannot  logic- 
ally be  refused  the  right  of  confiscating  the  vessels  in  question,  when  it  is  recog- 
nized that  these  same  vessels  have  the  right  of  search  and  of  capture,  and  leaving 
our  port  to-day  they  will  convert  themselves  to-morrow  on  the  high  seas  into  war- 
ships with  the  power  of  capturing  our  merchant  ships. 

Mr.  Louis  Renault  insists  upon  the  necessity  of  voting  on  the  substance  of 
the  British  proposal. 

Mr.  Heinrich  Lammasch  asks  himself  what  will  be  the  consequences  of  the 
adoption  of  the  British  proposal.1  Article  5  contains  a  provision  of  a  general 
nature,  but  it  would  seem  to  be  preferable  to  examine  each  particular  case.  By 
the  application  of  Article  2  and  of  Article  5  combined,  merchant  ships  capable 
of  conversion  may  be  confiscated.  It  might  also  be  said  that  they  may  be 
requisitioned  and  that  this  may  be  done  with  or  without  an  indemnity.  In  a 
word,  if  the  consequences  of  the  application  of  Article  5  were  foreseen  as  regards 
each  particular  hypothesis,  we  might  perhaps  reach  a  correct  solution. 

The  President  insists  upon  a  decision.  It  seems  to  him  that  the  Confer- 
ence has  a  kind  of  moral  obligation  to  take  into  account  the  practice  that  has 
heretofore  been  followed.  Up  to  the  present  time  belligerents  have  granted 
days  of  grace.  It  would  be  too  bad  if  the  Conference,  instead  of  taking  a  step 
forward  in  this  respect,  should  slip  backwards.  Again,  it  cannot  be  denied  that 
it  is  very  difficult  to  ascertain  exactly  what  vessels  are  designated  in  advance  to 
be  converted  into  war-ships.  That  is  whv  Article  1  gives  the  belligerent  entire 
freedom  to  determine  this  for  himself  and  permits  him  to  detain  and  requisition, 

as  he  may  wish. 
[953]  The  President  proposes  that  the  committee  vote  upon  Article  1,  omitting 
the  clause  relating  to  vessels  that  are  designated  in  advance  to  be  con- 
verted. 

His  Excellency  Lord  Reay  states  that  under  these  conditions  he  will  vote 
for  Article  1,  un'ess  Article  5  is  adopted. 

Mr.  Louis  Renault  says  that,  if  the  committee  votes  afterwards  on  the 
draft  as  a  whole,  everybody's  rights  will  be  reserved. 

Article  1  of  the  draft  regulations  elaborated  by  Mr.  Fromageot2  is  adopted: 

1  Annex  24. 
'  Annex  23. 
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Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers  is  at 
the  commencement  of  hostilities  in  an  enemy  port,  it  is  desirable  that  it 
should  be  allowed  to  depart  freely,  either  immediately,  or  after  a  reasonable 
period,  and  to  proceed,  after  being  furnished  with  a  pass,  direct  to  its  port 
of  destination  or  any  other  port  indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last 
port  of  departure  before  the  commencement  of  the  war  and  entered  a  port 
belonging  to  the  enemy  while  still  ignorant  that  hostilities  had  broken  out. 

His  Excellency  Mr.  Keiroku  Tsudzuki  makes  reservations  with  regard  to 
Article  2;  he  cannot  adopt  it  unless  the  question  in  Article  5  is  decided  in  the 
affirmative. 

Article  2  is  adopted  in  the  following  form: 

Article  2 

A  merchant  ship  unable,  owing  to  circumstances  of  force  majeure,  to 
leave  the  enemy  port  within  the  period  above  contemplated,  or  which  was 
not  allowed  to  leave  or  was  not  granted  a  period  within  which  to  leave, 
cannot  be  confiscated.  It  is,  however,  liable  to  requisition,  but  subject  to  the 
obligation  of  restoring  it  after  the  war,  if  this  is  possible,  and  to  compensate 
the  owner  for  all  loss  incurred  therefrom. 

His  Excellency  Lord  Reay  states  that  he  reserves  his  vote  on  Article  2. 

Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before 
the  commencement  of  the  war  and  are  encountered  on  the  high  seas  while 
still  ignorant  of  the  outbreak  of  hostilities,  cannot  be  confiscated.  They  are 
only  liable  to  detention,  to  be  requisitioned  if  occasion  demands,  as  stated 
above,  and  even  destroyed  on  payment  of  compensation. 

After  these  vessels  have  touched  at  a  port  in  their  own  country  or  at  a 
neutral  port,  they  are  subject  to  the  laws  and  customs  of  maritime  war. 

Mr.  Kriege  remarks  that  Article  3,  not  having  obtained  a  majority  of  votes 
at  the  last  meeting,  was  not  adopted  and  remains  omitted. 

The  President  replies  that  his  Excellency  Mr.  Ruy  Barbosa  and  Mr. 
Fusinato,  not  having  been  present  at  the  last  meeting,  were  unable  to  vote. 
Their  vote  might  perhaps  have  an  influence  on  the  result  of  the  balloting. 
[954]  Mr.  Fromageot  points  out  that  Article  3  is  not  the  same  as  that  on  which 
the  committee  voted  at  the  last  meeting.  The  new  article  contains  a  com- 
promise proposal,  the  examination  of  which  was,  it  would  seem,  reserved.  It 
gives  the  right  not  only  to  detain  and  to  requisition,  but  also  to  destroy.  More- 
over, it  preserves  the  right  to  an  indemnity. 

His  Excellency  Mr.  Hammarskjold  thinks  that  in  the  committee  votes  can 
be  reconsidered.  By  giving  the  right  to  destroy,  the  new  article  meets  Mr. 
Kriege's  wishes  and,  together  with  Article  5  proposed  by  the  British  delegation, 
establishes  a  new  situation  on  which  the  committee  must  vote. 

Mr.  Guido  Fusinato  declares  that  the  new  article  is  not  the  same,  its  legal 
import  is  different;  furthermore,  he  will  vote  for  it.  He  remarks  that  Article  1 
merely  expresses  a  wish,  while  Articles  2  and  3  create  obligations. 


FOURTH  MEETING,  AUGUST  14,  1907  943 

His  Excellency  Mr.  Ruy  Barbosa  does  not  agree  with  Mr.  Kriege  as  to  the 
effect  of  a  tie  vote,  which  cannot  mean  either  rejection  or  adoption.  In  parlia- 
mentary assemblies,  where  there  is  a  tie,  the  vote  is  postponed  until  a  majority 
can  be  obtained. 

The  President  shows  that  the  wording  of  Article  3  is  new,  that  it  estab- 
lishes a  new  right,  the  right  to  destroy,  and  that  it  takes  into  account  the  various 
observations  that  were  suggested  by  its  former  wording. 

His  Excellency  Mr.  Ruy  Barbosa  says  that  this  is  a  further  reason  for  hav- 
ing a  new  vote. 

His  Excellency  Lord  Reay  thanks  Mr.  Guido  Fusinato  for  his  effort  in 
the  interest  of  conciliation  by  the  adoption  of  the  revised  Article  3,  which  lays 
down  new  principles.  He  also  requests  that  he  be  permitted  to  reserve  his  vote, 
in  order  to  secure  instructions  from  his  Government. 

The  President  replies  that  the  members  can  vote  with  reservations. 

Mr.  Kriege,  agreeing  to  the  discussion  of  the  revised  Article  3,  states  that  this 
provision  leaves  the  same  inequality  between  the  Powers  as  that  resulting  from 
the  original  reading.  It  would  follow  from  the  revised  Article  3  that  a  Power 
which  has  not  sufficient  ports  may  destroy  vessels,  but  would  be  obliged  to  pay 
indemnities.  It  would  therefore  be  in  a  less  favorable  position  than  another 
Power  which,  having  at  its  disposal  a  sufficient  number  of  ports  where  it  could 
bring  in  vessels,  would  be  able  to  profit  by  the  right  conferred  by  this  provision 
without  paying  an  indemnity. 

His  Excellency  Mr.  Keiroku  Tsudzuki  likewise  is  of  the  opinion  that  the 
maintenance  of  the  right  to  an  indemnity  allows  a  situation  of  inequality  to 
exist  between  the  States. 

His  Excellency  Baron  von  Macchio  asks  that,  if  the  committee  supports  the 
idea  of  the  destruction  of  vessels,  it  be  specified  that  the  passengers,  ship's  papers, 
etc.,  shall  be  removed  to  a  place  of  safety. 

Mr.  Kriege  has  no  objections  to  his  Excellency  Baron  von  Macchio's 
proposal. 

Mr.  Fromageot  remarks  that  the  whole  question  is  whether  the  owner  or 
the  belligerent  shall  bear  the  loss  of  the  vessel. 

Mr.  Kriege  replies  that  the  rule  of  the  right  of  capture  will  be  applied. 
[955]   Mr.  Fromageot  thinks  that  the  situation  is  not  the  same.    The  vessel  that 
is  liable  to  capture  was  aware  of  the  state  of  war;  on  the  contrary,  the 
vessel  in  question  believes  that  a  state  of  peace  exists. 

His  Excellency  Baron  von  Macchio  insists  upon  the  insertion  of  a  provision 
concerning  the  passengers  and  ship's  papers. 

The  committee  concurs  in  this  view. 

His  Excellency  Baron  von  Macchio  requests  that  the  article  make  explicit 
mention  of  the  right  to  an  indemnity. 

The  committee  proceeds  to  vote  on  Article  3. 

Voting  in  favor  of  adoption:  Austria-Hungary,  Brazil,  France,  Italy,  Nether- 
lands, Russia,  Serbia,  Sweden. 

Voting  against  adoption:  Germany,  United  States,  Argentine  Republic,  and 
Japan. 

Not  votinn:  Great  Britain. 

The  President  proposes  that  the  committee  vote  on  Article  4  with  the 
modifications  indicated.     Its  text  is  as  follows: 
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Article  4 

Enemy  cargo  on  board  the  vessels  referred  to  in  the  preceding  articles 
is  subject  to  requisition,  with  or  without  the  ship,  upon  payment  of  com- 
pensation. 

Yeas:  Germany,  Austria-Hungary,  Brazil,  France,  Italy,  Japan,  Netherlands, 
Russia,  Serbia,  Sweden. 

Nays:  Argentine  Republic. 

Not  voting:  Great  Britain. 

Reserving  its  vote:  United  States. 

The  committee  passes  to  the  proposal *  of  Great  Britain,  which  calls  for  the 
addition  of  a  new  Article  5,  reading  as  follows: 

Article  5 

These  provisions  shall  not  be  applicable  to  enemy  merchant  ships  desig- 
nated in  advance  for  conversion  into  war-ships. 

The  President,  in  reading  Article  5,  points  out  the  difficultiss  that  arise  in 
connection  with  the  phrase  "  ships  designated  in  advance  to  be  converted  into  war- 
ships." It  is  his  opinion  that  vessels  capable  of  being  converted  into  war-ships 
should  not  be  understood  as  included  in  the  formula  of  the  British  proposal. 

Mr.  Fromageot  believes  that  the  difficulties  springing   from  the  present 

text  could  be  eliminated  by  a  simple  modification  of  the  title  of  the  regula- 

[956]  tions  which  would  be  worded  so  as  to  apply  to  the  treatment  of  enemy 

merchant  ships  that  are  designated  to  be  converted  into  war-ships  on  the 

outbreak  of  hostilities. 

Mr.  Louis  Renault  proposes  that  the  committee  vote  on  the  principle,  sub- 
ject to  the  later  formulation  of  a  provision  which  will  give  it  exact  expression. 

His  Excellency  Mr.  Ruy  Barbosa  says  that  the  solution  proposed  by  Mr. 
Fromageot  would  be  the  best  if  a  mere  question  of  form  were  involved,  but 
there  is  a  fundamental  difficulty:  we  do  not  know  what  vessels  are  capable  of 
being  converted. 

Mr.  Guido  Fusinato  says  that  there  is  one  way  to  put  an  end  to  this  state 
of  ignorance :  all  that  is  necessary  is  that  the  different  Powers  consent  to  furnish 
each  other  with  lists  of  the  vessels  that  are  capable  of  being  converted. 

The  President  says  that  the  committee  has  codified  a  principle  which  has 
been  in  existence  in  international  practice  since  the  Crimean  war. 

An  exception  to  this  principle  is  proposed  by  the  British  delegation.  What  is 
now  necessary  is  the  formulation  of  a  provision  stating  clearly  that  it  has  refer- 
ence to  an  exception. 

Mr.  Guido  Fusinato  says  that  he  will  vote  for  the  text,  if  it  is  understood 
that  the  common  law,  as  set  forth  in  the  preceding  articles  of  the  regulations, 
is  applicable  when  there  is  no  express  designation  in  advance,  as  provided  for  in 
Article  5. 

Mr.  Heinrich  Lammasch  thinks  that  the  committee  might  follow,  to  a 
certain  extent,  the  Netherland  proposal 2  and  be  satisfied  with  the  assurance  given 
by  the  other  belligerent  that  the  doubtful  vessel  will  not  be  converted.  Under 
these  conditions  the  vessel  will  be  considered  a  merchant  ship. 

Mr.  Louis  Renault  thinks  that  such  a  provision  is  conceivable  in  the 
Netherland  proposal,  where  the  period  is  considered  an  obligation,  but  it  is  more 
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difficult  to  explain  it  in  a  project  whose  starting  point  is  the  optional  nature  of 
the  period  of  grace.  The  belligerent  always  has  the  right  to  detain  all  merchant 
ships;  all  the  more  reason  why  he  has  this  right  as  regards  vessels  that  appear 
to  him  to  be  suspicious. 

Mr.  Heinrich  Lammasch  recognizes  the  difference  between  the  situation 
contemplated  by  the  Netherland  proposal  and  that  now  under  discussion.  His 
proposal  simply  aims  to  restrict  the  effect  of  the  English  project.1 

The  President  reads  Article  4  as  drawn  up  by  Mr.  Fromageot  at  the 
request  of  the  committee. 

Mr.  Kriege  asks  whether  the  words  "  on  payment  of  compensation  "  should 
not  be  added  to  this  article. 

Mr.  Fromageot  sees  no  objection  to  this. 

Mr.  Guido  Fusinato  asks  whether  it  should  not  be  stated  that  no  indemnity 
will  be  allowed  for  goods  constituting  absolute  contraband. 

Mr.  Fromageot  replies  that  there  seems  to  be  no  difficulty  in  the  way  of 
mentioning  contraband  in  this  connection.  This  conception  does  not  come  into 
being  until  there  is  a  state  of  war ;  and  the  vessel,  under  the  hypothesis,  left  port 

before  war  broke  out. 
[957]   His  Excellency  Lord  Reay  asks  that  the  word  "  enemy  "  be  inserted  be- 
fore the  word  "  cargo,"  so  as  to  keep  the  article  from  being  in  conflict 
with  the  Declaration  of  Paris. 

Mr.  Fromageot  and  his  Excellency  Mr.  Keiroku  Tsudzuki  concur  in  this 
view. 

Regarding  a  remark  by  Mr.  Guido  Fusinato  that  a  prize  court  will  have  to 
decide  whether  a  merchant  ship  is  or  is  not  designated  to  be  converted  into  a  war- 
ship, Mr.  Kriege  believes  that  these  courts  may  not  have  such  questions  brought 
before  them,  since  merely  the  right  to  detain  and  requisition,  not  the  right  to 
capture,  is  involved.  It  would  not  be  otherwise  unless  the  English  proposal  were 
accepted,  according  to  which  vessels  designated  to  be  converted  into  war-ships  may 
always  be  confiscated  in  any  place  whatever.  It  is  therefore  true  that  these 
vessels  would  be  subject  to  capture  and  would  have  to  be  passed  upon  by  prize 
courts. 

His  Excellency  Lord  Reay,  for  his  part,  is  disposed  to  recognize  that  prize 
courts  have  the  right  to  pass  upon  the  possibility  of  converting  the  vessel. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  according  to  the  Jap- 
anese law  prize  courts  pass  upon  the  lawfulness  of  the  capture  of  enemy  merchant 
ships  even  at  the  beginning  of  hostilities.  Replying  to  Mr.  Kriege  he  says  that 
if  the  English  proposal  giving  the  belligerent  the  right  to  capture  an  enemy 
merchant  ship  designated  to  be  converted  into  a  war-ship  is  adopted,  the  prize 
court  will  be  competent  to  pass  upon  the  question  of  fact  concerning  this 
designation. 

His  Excellency  Mr.  Hammarskjdld  concurs  in  Mr.  Fromageot's  opinion 
and  proposes  that  there  be  added  to  the  articles  adopted  by  the  committee  the 
following  provision,  which  would  take  the  place  of  Article  5  *  proposed  by  the 
British  delegation : 

These  regulations  do  not  contemplate  enemy  merchant  ships  which  have 
been  designated  in  advance  to  be  converted  into  war-ships. 
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In  his  opinion,  this  provision  would  have  the  advantage  of  not  prejudging 
in  any  way  the  fate  of  vessels  which  would  remain  under  the  present  law.  The 
exception  does  not  include  merchant  ships  that  may  be  converted,  not  even  all 
those  which,  according  to  the  intentions  of  the  Admiralty,  are  destined  to  be 
converted ;  the  vessels  must  have  been  designated  by  a  special  act. 

His  Excellency  Lord  Reay  says  that  he  has  no  objection  to  this. 

Mr.  Kriege  declares  that  the  technical  character  of  conversion  obliges  him 
to  reserve  his  vote. 

The  President  proposes  that  the  committee  pass  to  a  vote  on  the  text  pro- 
posed by  his  Excellency  Mr.  Hammarskjold. 

Yeas:  United  States,  Argentine  Republic,  Austria-Hungary,  Brazil,  Great 
Britain,  Italy,  Japan,  Netherlands,  Sweden. 

Nays:  France,  Russia. 

Not  voting:  Serbia. 

Reserving  its  vote:  Germany. 


[958] 

FIFTH  MEETING 

AUGUST  16,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  third  meeting  of  the  committee  are  adopted. 
The  President  states  that  the  program  calls  for  the  discussion  of  the  pro- 
jects relating  to  the  crews  of  enemy  merchant  ships  captured  by  a  belligerent. 
Two  proposals  have  been  submitted  to  the  Fourth  Commission:  that  of  the 
British  delegation *  and  that  of  the  Belgian  delegation.2  Finally,  the  British 
delegation  on  August  13  filed  a  new  proposal  which  is  a  combination  of  the 
two  foregoing.3 

His  Excellency  Sir  Ernest  Satow  states  that  he  concurs  in  his  Excellency 
Mr.  van  den  Heuvel's  request  with  regard  to  the  omission  of  the  words  "  thus  " 
and  "  on  the  other  hand." 

The  President  reads  a  letter  in  which  his  Excellency  Mr.  van  den  Heuvel 
states  that  he  is  unable  to  attend  the  meeting,  but  gives  in  writing  his  concurrence 
in  any  measure  which  would  result  in  the  mitigation  of  the  treatment  of  merchant 
ships  in  time  of  war. 

Mr.  Kriege  states  that  he  reserves  his  vote  on  the  new  English  proposal, 
in  order  to  examine  it  more  carefully. 

The  President  therefore  proposes  that  the  vote  be  postponed  until  the  next 
meeting. 

His  Excellency  Sir  Ernest  Satow  desires  to  explain  the  changes  contained 
in  the  new  proposal : 

Since  the  persons  released  by  the  belligerent  captor  will  be,  for  the  most 
part,  sailors,  members  of  the  crew,  the  British  delegation  has  deemed  it  better  to 
substitute  for  their  word  of  honor  the  more  formal  and  solemn  engagement  of 
an  oath  not  to  serve  against  the  belligerent  captor. 

A  distinction  is  also  drawn  between  the  engagement  to  be  made  by  a  neutral 
and  that  to  be  signed  by  a  subject  of  the  enemy.  In  the  Belgian  proposal,  the 
principle  of  which  has  been  accepted  by  Great  Britain,  this  engagement  was 
expressed  in  general  terms  and  stated  that  the  captured  individual  must  not 
"  serve  against  the  capturing  belligerent."  It  would  seem  that  this  is  a 
[959]  provision  which  is  evidently  not  to  be  understood  in  the  same  sense 
when  applied  to  a  neutral  as  when  applied  to  an  enemy.  The  object  of 
the  proposal  is  to  mitigate  the  measures  applicable  to  a  certain  class  of  indi- 
viduals who  at  present,  according  to  international  law,  may  be  made  prisoner!- 
of  war.  Now  the  assistance  rendered  the  enemy  by  the  neutral  consists  in  his 
having  taken  service  on  board  one  of  these  vessels  and  having  thereby  aided  in  the 
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carrying  on  of  the  enemy's  commerce.  If  therefore  the  neutral  is  not  to  be  made 
a  prisoner  of  war  but  is  to  be  released,  it  is  only  reasonable  to  require  of  him  a 
pledge  not  to  aid  the  enemy  in  the  same  way ;  that  is  to  say,  not  to  serve  on 
board  an  enemy  vessel.  As  a  neutral,  he  may  not,  properly  speaking,  enlist  under 
the  flag  of  the  belligerent.  A  pledge  like  that  contained  in  the  Belgian  proposal 
would  not  therefore  be  sufficient,  in  so  far  as  he  is  concerned.  On  the  other 
hand,  according  to  the  new  wording,  a  neutral  seaman  will  have  full  and  com- 
plete liberty  to  continue  to  exercise  his  calling  on  a  vessel  of  his  own  country 
or  of  a  country  other  than  the  belligerent  country. 

Again,  it  would  be  unjust  to  require  of  a  seaman,  the  subject  of  an  enemy 
Power,  a  pledge  not  to  serve  on  board  any  merchant  ship  of  his  country,  since 
this  would  be  depriving  him  of  the  means  of  making  a  living.  All  that  can  be 
reasonably  required  of  him  is  that  he  pledge  himself  not  to  render  any  service  to 
the  belligerent  State — that  is  to  say,  to  his  own  Government.  It  is  clear  that,  if 
he  were  made  a  prisoner  of  war,  his  Government  could  not  employ  him  in  its 
service,  and  it  is  therefore  legitimate  to  require  of  him  the  above-mentioned 
promise,  according  to  which,  although  unable  to  render  any  assistance  or  service 
to  his  own  Government,  he  will  be  free  to  earn  his  bread  as  he  has  been  accus- 
tomed to  by  obtaining  employment  as  a  seaman  on  board  a  vessel  of  the  merchant 
marine,  even  though  it  belong  to  his  own  country. 

Mr.  Louis  Renault  would  like  certain  points  made  more  precise.  In  the 
first  place,  to  what  merchant  ships  does  the  expression  "  which  is  sailing  on 
a  purely  commercial  mission  "  not  apply  ? 

His  Excellency  Sir  Ernest  Satow  sees  only  one  exception — auxiliary 
vessels. 

Mr.  Louis  Renault  would  like  to  know  what  is  service  "  connected  with 
the  hostilities." 

His  Excellency  Sir  Ernest  Satow  replies  that  no  member  of  the  crew  of  a 
captured  vessel  may  serve  in  the  navy  or  in  the  army. 

Mr.  Louis  Renault  insists  upon  a  perfectly  clear  and  precise  provision  with 
regard  to  seamen. 

His  Excellency  Sir  Ernest  Satow  thinks  that  the  services  in  question  in- 
clude also  services  which  seamen  may  render  in  barracks  as  reservists.  It  is  indis- 
pensable, as  Mr.  Renault  has  pointed  out,  that  the  terms  of  the  project  be  clear 
and  comprehensible. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  the  word  of  honor  will 
suffice,  or  whether  an  oath  will  be  necessary. 

His  Excellency  Sir  Ernest  Satow  believes  that  in  the  matter  of  seamen  it 
would  be  inadvisable  to  be  satisfied  with  their  word  of  honor,  and  that  it  would 
be  necessary  to  require  an  oath.  As  for  officers,  their  word  of  honor  gives  suffi- 
cient guarantee. 

The  President  remarks  that  the  oath  does  not  exist  in  all  marines. 
[960]   His  Excellency  Mr.  Keiroku  Tsudzuki  proposes  therefore  that  the  ex- 
pression "  solemn  promise  "  be  used. 

Mr.  Louis  Renault  thinks  that  the  best  way  to  avoid  equivocalness  would 
be  to  have  this  promise  signed  in  duplicate. 

Mr.  Guido  Fusinato  asks  whether  the  captor  State  is  forbidden  to  make 
use  of  the  neutral  crew,  if  the  latter  consents,  or  whether  the  pledge  applies 
only  to  the  enemy. 
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Mr.  Louis  Renault  replies  that  in  liberating  the  neutral  crew  under  cer- 
tain conditions,  the  captor  State  secures  guarantees  only  against  its  enemy  and 
not  against  itself. 

Mr.  Guido  Fusinato  states  that  he  agrees  with  Mr.  Louis  Renault. 

Mr.  Heinrich  Lammasch  thinks  that  the  condition  of  a  solemn  promise  or 
plighted  word  of  honor  in  such  circumstances  might  encounter  obstacles  to  its 
application  in  certain  nations.  In  Austria-Hungary,  for  example,  naval  officers 
must  not  give  their  word  of  honor;  as  regards  officers  of  the  merchant  marine, 
Mr.  Heinrich  Lammasch  does  not  know  whether  the  same  rule  exists.  In  any 
event,  a  pledge,  a  formal  promise,  or  an  oath  may  be  very  difficult  to  obtain. 
The  oath  in  particular  does  not  exist  as  far  as  the  subjects  of  nations  that  have 
not  the  Christian  conception  thereof  are  concerned.  Would  it  not  be  better  under 
these  circumstances  for  the  State  to  agree  not  to  take  knowingly  into  its  service 
members  of  a  crew  which  the  captor  shall  have  set  free? 

Mr.  Kriege  is  of  Mr.  Heinrich  Lammasch's  opinion.  The  laws  of  cer- 
tain countries  do  not  allow  officers  to  give  such  pledges.  The  officers  of  the 
merchant  marine  may  be  reserve  officers  and  subject  to  the  same  rules.  As  re- 
gards ordinary  seamen,  formal  pledges  would  perhaps  have  little  value,  given 
the  needs  of  daily  life.  It  would  seem  that  it  should  suffice  to  stipulate  the  obliga- 
tion on  the  part  of  the  enemy  State  not  to  engage  members  of  the  crew  for  any 
service  whatever.  The  Government  of  the  captor  State  might,  to  this  end,  cause 
to  be  transmitted  to  its  enemy  a  list  of  the  members  of  the  liberated  crew. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  last  paragraph  forbids 
a  belligerent  State  knowingly  to  employ  an  individual  in  violation  of  his  pledge. 
If  the  State  has  no  knowledge  of  the  pledge,  it  can  incur  no  liability.  Again, 
why  make  a  distinction  between  an  officer  of  the  active  army  and  a  reserve  officer? 
It  constantly  happens  in  the  active  service  that  prisoners  are  released  on  parole 
because  the  officers  know  the  value  of  the  word  of  honor.  This  is  not  so  as 
regards  seamen  and  that  is  why  the  British  proposal  makes  their  liberation  con- 
ditional upon  an  oath  or  pledge  in  writing. 

The  President  states  that  Article  10  of  the  1899  Regulations  recognizes  the 
right  of  officers  to  be  set  free  on  parole,  unless  their  national  law  forbids  it.1 

Mr.  Kriege  thinks  that  the  word  "  knowingly "  does  not  give  sufficient 
guarantee  to  the  captor  State  when  the  enemy  has  no  knowledge  of  the  names 
of  the  seamen  composing  the  liberated  crew,  and  he  cannot  have  such  knowledge 
unless  the  composition  of  the  crew  is  notified  to  him.    That  is  the  best  guarantee 

that  can  be  found. 
[961]  His  Excellency  Mr.  Hammarskjold  states  that  he  prefers  the  wording  of 
the  original  British  proposal.  The  new  reading  forbids  neutral  members  of 
the  crew  to  serve  on  board  an  enemy  merchant  ship  or  war-ship.  It  would  be 
better  for  us  not  to  concern  ourselves  with  neutral  seamen,  whose  liberation 
can  do  no  great  harm  to  the  captor. 

Mr.  Louis  Renault  points  out  that  the  captor  Government  can  very  well 
make  known  to  its  enemy  the  members  of  the  crew  which  it  has  set  free.  The 
Geneva  Convention  contemplates  such  communications,  both  as  regards  the  dead, 
and  the  sick  and  wounded.  There  is  nothing  to  prevent  a  similar  course  as 
regards  prisoners  released  on  parole. 

His  Excellency  Sir  Ernest  Satow  fears  that  the  captor  State  may  neglect 

1  See   Second   Commission,  annex   1,  ante,  p.  231    [233]. 
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to  communicate  this  information  and  thereby  leave  its  enemy  entire  freedom  of 
action. 

Mr.  Guido  Fusinato  is  not  in  favor  of  a  pledge  on  the  part  of  the  State 
because  it  is  not  susceptible  of  any  sanction,  while  a  personal  pledge  admits  of 
the  sanction  established  by  Article  12  of  the  1899  Convention. 

His  Excellency  Sir  Ernest  Satow  personally  is  not  in  favor  of  bringing 
before  the  council  of  war  those  who  have  violated  their  pledges.  He  prefers 
to  hold  to  Article  10  of  the  1899  Convention,  which  stipulates  that  prisoners  shall 
not  be  released  if  the  laws  of  their  country  do  not  allow  them  to  give  a  pledge 
that  they  will  no  longer  serve. 

Mr.  Kriege  thinks  that  the  assimilation  of  the  crew  of  a  merchant  ship  to 
soldiers  is  not  exact.  It  is  here  a  question  of  young  men  who,  not  having  per- 
formed their  military  service,  are  not  imbued  with  principles  of  military  discipline. 
Moreover,  if  a  State  finds  itself  forced  by  virtue  of  its  laws  to  leave  its  subjects 
prisoners  of  war,  it  will  be  in  a  situation  inferior  to  that  of  the  State  whose  laws 
are  not  the  same  in  this  respect. 

The  President  asks  the  committee  to  come  to  a  decision  on  the  question 
which  would  merely  be  of  an  academic  character.  It  might  pass  upon  the  ques- 
tion whether  or  not  the  crew  of  the  captured  vessel  are  prisoners  of  war. 

Mr.  Louis  Renault  remarks  that  the  crew  are  considered  prisoners  of  war, 
but  they  may  be  released  under  certain  conditions. 

His  Excellency  Sir  Ernest  Satow  concurs  in  this  view. 

The  President  then  proposes  that  the  committee  decide  whether  an  oath  or 
a  pledge  should  be  required  or  whether,  as  Mr.  Kriege  proposes,  notice  must 
be  given  the  enemy  of  the  members  of  the  liberated  crew. 

His  Excellency  Sir  Ernest  Satow  states  that  Mr.  Kriege's  observations 
constitute  two  amendments  to  the  British  proposal,1  the  first  consisting  in  the 
omission  of  any  pledge  on  the  part  of  the  crew ;  the  second  requiring  the  captor 
to  transmit  to  his  enemy  a  list  of  the  seamen  composing  the  crew  that  has  been 
captured  and  set  free.  The  British  delegation  states  that  it  cannot  accept  the  latter 
amendment.  As  regards  the  inequality,  of  which  Mr.  Kriege  speaks,  it  cannot 
influence  the  committee,  since  it  is  created  by  the  States  themselves. 

Mr.  Fromageot  (reporter)  explains  that  enemy  seamen  will  not  be  able  to 

enter  the  military  service  of  their  country,  while  neutrals  will  not  be  able  to 

serve  on  any  enemy  war-ship  or  merchant  ship.     The  putting  of  this 

[962]  latter  prohibition  into  effect  will  be  very  difficult  for  certain  States,  which 

have  no  control  over  the  engaging  of  the  crews  of  their  ships. 

Mr.  Kriege  replies  that  in  most  countries  seamen  are  subject  to  the  control 
of  the  State. 

His  Excellency  Sir  Ernest  Satow  says  that  seamen  thus  set  free  may  serve 
on  a  merchant  ship  belonging  to  the  enemy  State  without  the  authorities  of  that 
State  being  aware  of  the  fact. 

Mr.  Kriege  explains  what  will  take  place  in  practice.  The  captor  State  A 
sends  to  its  enemy  B  the  list  of  the  seamen  whom  it  has  set  free;  the  State  B 
will  communicate  this  list  to  all  its  authorities  and  its  consuls,  who  will  take  note 
thereof.  If  a  liberated  neutral  seaman  wishes  to  take  service  on  a  vessel  of  the 
State  B,  he  must  necessarily  sign  his  agreement  before  the  competent  authority  or 
consul  of  that  State. 
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Mr.  Fromageot  states  that  there  are  States  that  exercise  no  control  over 
the  agreements  entered  into  by  seamen  on  vessels  of  their  nationality. 

Mr.  Louis  Renault  thinks  that  the  differences  in  the  laws  of  the  various 
European  countries  will  prevent  the  States  from  strictly  fulfilling  their  obliga- 
tions with  regard  to  the  service  of  liberated  seamen.  There  are  countries  that 
permit  only  a  certain  proportion  of  foreigners  in  the  crews  of  their  vessels. 
France,  for  example,  does  not  allow  them  to  constitute  more  than  one-fourth 
of  the  crew.  It  is  quite  certain  that  these  countries  will  exercise  a  much  more 
rigorous  control  over  sailors  and  their  nationality  than  countries  which  have 
not  the  same  requirements. 

The  President  states  that  the  committee  is  in  agreement  upon  the  point  that 
the  crew  are  in  principle  prisoners  of  war,  but  that  they  may  be  released  under 
certain  conditions,  such  as  an  oath,  a  written  promise,  or  the  communication  of 
the  list  of  the  crew.    Why,  then,  not  admit  both  conditions? 

Sir  Ernest  Satow  concurs  in  this  suggestion. 

Mr.  Kriege  states  that  he  cannot  accept  it,  as  it  is  at  variance  with  his  pro- 
posal. He  says  that  if  his  proposal  is  accepted,  the  seamen  will  not  be  prisoners 
of  war  and  consequently  must  be  released.  The  Government  to  which  they  are 
subject  would  be  responsible  as  regards  their  acts  in  case  it  has  knowledge  of 
their  liberation  and  of  their  identity. 

Mr.  Heinrich  Lammasch  proposes  that  a  distinction  be  drawn  between 
seamen  of  enemy  nationality  and  those  of  neutral  nationality.  From  the  former 
an  oath  or  pledge  would  be  required,  as  provided  by  Article  20  of  the  1899  Con- 
vention. As  for  officers  and  seamen  of  neutral  nationality,  the  system  proposed 
by  the  British  delegation  •  should  be  returned  to ;  while  for  seamen  of  enemy 
nationality  the  system  which  has  just  been  proposed  by  this  same  delegation  might 
perhaps  be  accepted. 

His  Excellency  Sir  Ernest  Satow  having  accepted  the  principle  of  this  dis- 
tinction, the  President  requests  Mr.  Heinrich  Lammasch  to  make  it  the  sub- 
ject of  a  written  proposal  to  be  voted  on  at  the  next  meeting. 

Mr.  Kriege  thinks  that  the  application  of  Mr.  Heinrich  Lammasch's  pro- 
posal will  give  rise  to  the  difficulties  pointed  out  by  Mr.  Louis  Renault, 
[963]  but  when  the  British  delegation  admits  the  principle  of  communication  to 
the  enemy  as  regards  neutral  seamen,  it  ought,  in  his  opinion,  to  admit  it 
a  fortiori  as  regards  enemy  sailors. 

Again,  the  project  speaks  of  a  merchant  ship  of  the  enemy  sailing  on  a 
purely  commercial  commission.  Are  we  to  conclude  that  the  crew  of  vessels, 
which  in  one  of  the  British  proposals  are  included  in  the  designation  "  auxiliary 
vessels,"  are  exempt  from  the  application  of  the  rule? 

His  Excellency  Sir  Ernest  Satow  replies  in  the  affirmative. 

The  President  requests  the  committee  not  to  pass  upon  Mr.  Heinrich 
Lammasch's  proposal  until  the  next  meeting. 

As  the  program  calls  for  the  discussion  on  blockade,  the  President  recalls 
that  the  committee  has  before  it  an  Italian  proposal,2  a  Brazilian  proposal,3  and 
two  amendments,  one  from  the  delegation  of  Great  Britain,4  the  other  from  the 

1  Annex  45. 
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United  States  of  America.1  The  Italian  proposal,  being  the  basis  of  these  dif- 
ferent proposals,  can  be  used  as  the  starting  point  of  the  committee's  discussions. 

The  President  thinks  that  he  should  point  out,  in  this  connection,  that  the 
Conference  has  not  received  instructions  to  change  the  Declaration  of  Paris  of 
1856,  which  is  a  limitation  placed  upon  its  discussions. 

Mr.  Guido  Fusinato  asks  for  information  as  to  the  import  of  this  ob- 
servation. 

The  President  replies  that  the  Conference  may  develop  the  Declaration  of 
Paris,  that  it  may  define  its  consequences,  but  that  it  may  not  modify  it. 

Mr.  Guido  Fusinato  points  out  that  the  Italian  proposal  is  a  development 
of  the  Declaration  of  Paris,  but  that  other  proposals  may  be  inspired  by  a  different 
idea.  The  committee  holds  its  powers  from  the  Commission,  which,  in  turn, 
holds  its  powers  from  the  Conference.  No  preliminary  observation  was  made 
on  the  subject  of  setting  a  limit  to  the  discussions  on  blockade. 

The  President  states  that  the  Declaration  of  Paris  is  the  basis  of  the  Italian 
and  Brazilian  proposals,  which  do  not  change  the  real  character  of  blockade. 

His  Excellency  Mr.  Keiroku  Tsudzuki  inquires  whether  all  the  signatories 
to  the  Hague  Convention  have  adhered  to  the  Declaration  of  Paris. 

Mr.  Guido  Fusinato  replies  that  all  the  signatories  to  the  Declaration  of 
Paris  are  signatories  to  the  Hague  Convention. 

The  President  considers  that  this  does  not  change  the  nature  of  the  Declara- 
tion of  Paris. 

The  President  reads  Article  1  of  the  Italian  proposal 2  worded  as  follows : 

Article  1 
In  order  to  be  binding,  a  blockade  must  be  effective,  declared,  and  notified. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  provision  in  Article  1  is 
merely  a  commentary  on  the  Declaration  of  Paris. 
[964]  His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  the  Conference  would 
not  have  modified,  if  it  had  been  necessary,  the  Declaration  of  Paris  in  the 
matter  of  the  treatment  of  private  property  at  sea. 

Mr.  Kriege  remarks  that  the  States  which  adopt  Article  1  of  the  Italian 
proposal  will  thereby  have  adhered  to  one  of  the  essential  principles  of  the  Decla- 
ration of  Paris. 

Article  2 

A  blockade  is  effective  when  it  is  maintained  by  naval  forces  that  are  really  sufficient 
to  prevent  passage,  and  so  stationed  as  to  render  it  clearly  dangerous  for  vessels  to  attempt 
to  run  the  blockade. 

A  blockade  is  not  considered  as  lifted  if  bad  weather  forces  the  blockading  vessels  to 
leave  their  stations  temporarily. 

With  regard  to  Article  2,  the  President  recalls  that  the  British  delegation 
has  requested  that  the  word  "  clearly  "  be  changed  to  "  really." 

His  Excellency  Sir  Ernest  Satow  considers  the  latter  word  more  in  con- 
formity with  the  Declaration  of  Paris. 

Mr.  Guido  Fusinato  remarks  that  the  reality  of  the  danger  follows  from 
the  first  sentence  of  the  definition  of  an  effective  blockade  contained  in  Article  2. 

1  Annex  35. 
*  Annex  34. 
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The  word  "  clearly  "  adds  something  to  define  the  spirit  of  the  Declaration  of 
1856. 

Mr.  Louis  Renault  says  that  as  a  matter  of  fact  the  word  "  clearly  "  has  a 
broader  meaning  than  the  word  "  really." 

His  Excellency  Sir  Ernest  Satow  would  like  information  upon  the  meaning 
of  the  word  "  stationed."  Is  this  word  to  be  taken  literally  as  meaning  that  the 
vessels  must  be  anchored  and  must  not  maneuver  ?  He  recalls,  in  this  connection, 
that  Chief  Justice  Cockburn  declared  that  from  the  point  of  view  of  law  a 
blockade  is  effective  if  the  vessels  are  of  such  number  and  so  disposed  that 
violation  of  the  blockade  becomes  dangerous,  although  certain  vessels  may  suc- 
ceed in  running  it. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  he  concurs  in  the  ideas 
set  forth  by  his  Excellency  Sir  Ernest  Satow. 

Mr.  Louis  Renault  proposes  that  the  word  "  manifestly  "  be  used. 

His  Excellency  Sir  Ernest  Satow  says  that  his  amendment  reproduces  the 
wording  of  the  Declaration  of  Paris. 

Captain  Behr  prefers  the  word  "  really."  He  thinks  that  the  preservation  of 
the  word  "  clearly  "  would  create  a  contradiction  between  the  two  paragraphs  of 
Article  2.     The  danger  might  not  be  evident  and  yet  real. 

Mr.  Guido  Fusinato,  replying  to  his  Excellency  Sir  Ernest  Satow.  states 
that  the  word  "  stationed  "  does  not  imply  anchored,  but  he  believes,  on  the  other 
hand,  that  it  excludes  blockade  by  cruisers.  With  regard  to  the  word  "  clearly," 
Mr.  Guido  Fusinato  would  consent  to  its  being  replaced  by  the  word  "  mani- 
festly." Furthermore,  the  words  "  clearly  "  and  "  manifestly  "  have  the  advan- 
tage of  excluding  blockade  by  mines,  in  conformity  with  a  proposal  which  has 

already  been  made  by  the  British  delegation. 
[965]  His  Excellency  Sir  Ernest  Satow  says  that  the  Declaration  of   Paris 
refers  only  to  vessels  and  excludes  mines.     He  still  prefers  the  word 
"  really "    and    proposes    that    the    word    "  maneuvering "    be    substituted    for 
"  stationed." 

Mr.  Guido  Fusinato  considers  that  these  various  changes  modify  the  sub- 
stance of  his  proposal  and  tend  to  recognize  blockade  by  cruisers. 

His  Excellency  Sir  Ernest  Satow  states  that  he  accepts  the  principle  of 
Article  2,  if  the  word  "  stationed  "  does  not  mean  "  anchored." 

His  Excellency  Mr.  Keiroku  Tsudzuki  proposes  that  the  words  "  disposed  in 
such  a  way  as  to  "  be  substituted. 

Mr.  Guido  Fusinato  does  not  object  to  taking  this  formula  into  consid- 
eration. 

.    His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  Captain  Behr's  observa- 
tions concerning  the  word  "  really." 

His  Excellency  Sir  Ernest  Satow  accepts  the  word  "  stationed." 

A  vote  is  taken  on  the  word  "  clearly,"  which  is  adopted  by  a  majority. 

His  Excellency  Sir  Ernest  Satow  then  arises  and  reads  the  following 
statement : 

In  view  of  the  well-known  difference  between  the  two  practices,  which 
might  be  designated  as  the  "  continental  system  "  and  the  "  Anglo-American 
system,"  we  do  not  believe  it  possible  for  the  time  being  to  reach  a  com- 
promise. As  his  Excellency  the  President  of  the  Fourth  Commission  has 
been  good  enough  to  point  out,  the  question  of  blockade  is  not  specifically 
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included  in  the  program  drawn  up  by  the  Government  of  Russia.  Therefore, 
the  Government  of  Great  Britain  was  not  required  to  give  us  instructions 
on  this  point  before  the  meeting  of  the  Conference.  There  is  not  time  enough 
to  examine  this  question  carefully  or  to  try  to  reconcile  the  divergent  views 
of  the  two  schools.  In  order  to  reach  a  compromise,  concessions  must  be 
made  by  both  sides,  and  we  are  perhaps  not  ready  to  do  this.  It  appears 
therefore  to  our  delegation  that  it  would  be  preferable  to  suspend  the  discus- 
sion of  this  question. 

Mr.  Guido  Fusinato  asks  his  Excellency  Sir  Ernest  Satow  what  is  the 
exact  import  of  the  statement  he  has  just  read. 

His  Excellency  Sir  Ernest  Satow  replies  that  he  has  not  received  instruc- 
tions from  his  Government  permitting  him  to  make  the  compromises  which  the 
question  of  blockade  and  the  change  in  the  practice  that  has  been  in  vogue  for 
more  than  a  century  seem  to  demand.  It  would  take  a  long  time  to  secure  such 
instructions ;  it  would  be  necessary  to  make  trips  back  and  forth  to  London,  and 
to  confer  with  the  Admiralty.  It  is  therefore  preferable  to  postpone  the  ques- 
tion to  the  next  Conference,  not  that  the  British  delegation  refuses  to  enter 
into  its  discussion,  but  it  does  not  believe  that  an  agreement  can  be  reached. 

Mr.  Guido  Fusinato  does  not  believe  that  the  committee  has  the  power  to 
postpone  a  question  to  a  subsequent  Conference;  at  most  it  can  propose  to  the 
Commission  to  ask  the  Conference  to  be  relieved  of  the  study  of  questions 
relating  to  blockade. 

Personally,  he  is  ready  to  make  any  concessions  calculated  to  remove  the 
difficulties  which  the  conclusion  of  an  agreement  on  this  subject  appears  to 
present,  and  he  believes  that  before  proposing  suspension,  the  committee  should 

assure  itself  that  there  is  positively  no  hope  of  reaching  an  agreement. 
[966]  Mr.  Kriege  recalls  that  by  the  terms  of  the  Russian  circular,  the  Con- 
ference is  called  upon  to  discuss  the  question  of  the  rights  and  duties  of 
neutrals  at  sea.  Given  the  fact  that  a  blockade  imposes  upon  neutrals  duties  that 
are  very  important  from  this  point  of  view,  the  question  of  blockade  enters  into 
the  scope  of  the  program  of  the  Conference. 

The  President  says  that  in  the  month  of  June  the  distribution  of  the  ques- 
tions among  the  various  Commissions  by  the  Bureau  of  the  Conference  brought 
forth  no  protests  and  that  he  has  never  asserted  that  the  question  of  blockade 
was  outside  of  the  program  of  the  Imperial  Government  and  of  the  Conference. 

Mr.  Louis  Renault  thinks  that  the  Conference  alone  has  power  to  relieve 
the  Commission  of  its  duty  to  discuss  the  question  of  blockade. 

The  President  considers  that  in  these  circumstances  it  would  seem  to  be 
useless  to  continue  the  discussion  in  the  committee  until  the  matter  has  been 
referred  to  the  Commission. 
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His  Excellency  Mr.  Martens  presiding. 

The  President  remarks  that  the  minutes  of  the  fifth  meeting  have  just  been 
distributed  and  consequently  they  cannot  be  approved  at  to-day's  meeting. 

With  regard  to  the  minutes  of  the  fourth  meeting,  his  Excellency  Baron 
von  Macchio  says  that  the  provisions  relating  to  passengers  and  ship's  papers, 
which  the  committee  adopted  on  his  motion,  do  not  appear  in  the  text  of  Article 
3,  which  was  voted  at  the  last  meeting.  He  therefore  asks  that  a  second  para- 
graph be  inserted,  reading  as  follows: 

It  is  of  course  understood  that  the  belligerent  shall  ensure  the  safety  of 
the  passengers  and  the  security  of  the  ship's  papers. 

As  for  the  present  paragraph  2  of  Article  3,  it  will  become  paragraph  3. 

Mr.  Fromageot  (reporter)  replies  that  he  has  prepared  the  following 
formula  which  gives  satisfaction  to  his  Excellency  Baron  von  Macchio's  desire 
and  which  will  be  distributed  at  once:  conclude  the  first  paragraph  with  the 
words,  "  and  with  the  obligation  that  the  safety  of  the  passengers  and  the  preser- 
vation of  the  ship's  papers  be  provided  for." 

His  Excellency  Baron  von  Macchio  approves  the  reading  proposed  by  Mr. 
Fromageot. 

The  President  recalls  that  the  order  of  business  calls  for  a  vote  on  the  pro- 
posal concerning  the  crews  of  captured  neutral  vessels;  but  the  delegation  of 
Russia,  not  having  received  instructions,  requests  a  postponement  to  the  next 
meeting  of  this  vote,  as  well  as  of  the  vote  on  Mr.  Heinrich  Lammasch's  pro- 
posal. The  members  of  the  committee  will  receive  to-day  the  printed  text  of  this 
last  proposal,  which  was  drawn  up  in  conjunction  with  his  Excellency  Sir 
Ernest  Satow. 

The  program  then  calls  for  a  discussion  of  the  exemption  of  fishing  boats 

from  capture.     This  question  is  the  subject  of  two  proposals — one  by  Rear 

Admiral  Haus  j  and  the  other  by  Lieutenant  Commander  Ivens  Ferraz.2 

[968]   It  was  likewise  the  subject  of  a  speech  by  the  first  delegate  of  the  United 

States,  who  alluded  to  a  decision  by  Mr.  Justice  Gray,  in  which  the 

question  was  examined  in  its  various  aspects.8 

The  Portuguese  proposal,  being  the  most  extensive  and  detailed,  will  serve 
as  the  basis  of  discussion. 

Lieutenant  Commander  Ivens  Ferraz  explains  the  arrangement  of  his  pro- 
posal.    Article  1  contains  an  exception  to  the  common  law  in  favor  of  fishing 

'  Annex  50. 
1  Annex  49. 

*  See  annex  to  the  minutes  of  the  twelfth  meeting  of  the  Fourth  Commission. 
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boats.  Article  2  restores  the  application  of  the  common  law  as  regards  vessels 
used  in  fishing  on  a  large  scale,  and  Article  3  enumerates  the  cases  in  which 
the  immunity  ensured  to  fishing  boats  by  Article  1  does  not  apply.  It  seemed 
to  be  preferable,  however,  to  condense  these  various  proposals  into  a  single 
article. 

The  President  does  not  believe  it  possible  for  the  committee  to  discuss  a 
new  article  without  having  the  printed  text  before  it. 

Mr.  Louis  Renault  requests  that  this  text  be  dictated. 

Mr.  Fromageot  dictate*  to  the  committee  the  revised  Article  1  of  the 
Portuguese  proposal : 

Vessels  actually  engaged  in  coastal  fishing  operations  within  the  usual 
zone  or  engaged  in  small  coastal  business  are  exempt  from  capture. 

This  exemption  ceases  to  apply  whenever  there  is  reason  to  suspect  any 
participation  in  hostilities,  such  as  refusal  to  obey  the  injunctions  of  a  bel- 
ligerent forbidding  temporarily  their  approaching  a  certain  zone,  transporta- 
tion of  contraband,  espionage,  the  fact  of  being  armed  or  of  having  on  board 
apparatus  or  signals  which  are  not  in  use  amongst  fishermen. 

His  Excellency  Sir  Ernest  Satow  agrees  to  the  discussion  of  this  article. 

The  President  notes  the  committee's  concurrence  therein. 

Lieutenant  Commander  Ivens  Ferraz  explains  that  the  Portuguese  pro- 
posal *  does  not  contemplate  any  special  protection  of  the  fishing  industry,  but 
has  solely  a  humanitarian  object — the  protection  of  a  class  of  poor  people  who 
deserve  the  consideration  of  the  Conference  and  who  should  not  be  deprived  of 
their  means  of  livelihood.  To  subject  coastal  fishing  boats  to  the  right  of  capture 
is  an  attack  on  an  industry  of  a  very  limited  sphere  of  action,  the  destruction  of 
which  would  have  no  effect  upon  the  economic  life  of  the  country  as  a  whole. 

The  Portuguese  proposal  contemplates  cases  in  which  this  privilege  will 
be  suspended.  In  the  first  place,  there  is  the  fear  of  their  participation  in  war 
operations.  It  may  be  feared,  for  example,  that  by  remaining  in  a  certain  spot, 
fishermen  may  obtain  information  which  they  will  use  to  the  benefit  of  their 
country,  or  that  they  are  carrying  implements  of  war.  If  they  do  not,  in  such 
cases,  obey  the  injunctions  of  the  belligerent,  they  may  lose  the  benefit  of  their 
exemption.  As  for  the  carrying  of  implements  of  war,  the  transportation  of 
contraband,  or  engaging  in  espionage,  long  explanations  do  not  seem  to  be 
necessary.    The  mere  discovery  of  the  fact  would  mean  confiscation. 

Paragraph  1  speaks  of  the  "  usual  zone."  This  term  aims  to  give  fishing 
vessels  the  privilege  indispensable  in  certain  countries  of  going  beyond  the 
bounds  of  their  territorial  waters. 

The  words  "  or  in  small  .  .  .  business "  correspond  with  those  used  in 
Rear  Admiral  Haus's  proposal.  They  refer  to  boats  that  carry  fish. 
[969]  His  Excellency  Baron  von  Macchio  is  in  perfect  agreement  with  the 
Portuguese  delegation  and  thanks  Commander  Ivens  Fersaz  for  having 
taken  into  account  the  Austro-Hungarian  proposal.2  He  thinks,  however,  that  it 
is  necessary  to  mention  more  explicitly  boats  that  are  used  in  rural  service,  that 
is  to  say,  in  the  transportation  of  agricultural  products.  It  is,  moreover,  indis- 
pensable to  stipulate  that  every  requisition  imposed  by  military  necessities  shall 

1  Annex  49. 
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be  subject  to  an  indemnification  fixed  in  conformity  with  the  rules  in  force  in  land 
warfare. 

Mr.  Louis  Renault  points  out  that  it  follows  from  the  explanations  made 
by  Lieutenant  Commander  Ivens  Ferraz  that  the  proposal  was  inspired  above 
all  by  a  humanitarian  impulse.  The  fishing  industry  has  indeed  a  very  limited 
sphere  of  action  and  its  destruction  can  have  no  effect  on  the  economic  life  of  the 
country.  It  would  therefore  be  a  useless  injury.  This  conception  has  influenced 
the  drafting  of  the  article.  It  has  resulted  in  extending  the  privilege  of  im- 
munity, not  only  to  boats  that  are  engaged  in  coastal  fishing,  but  also  to  those 
which  go  out  to  sea  beyond  their  territorial  waters.  Such  boats  may  be  of  con- 
siderable tonnage  and  propelled  by  steam.  We  have  here  a  series  of  conse- 
quences upon  which  certain  explanations  are  necessary. 

Again,  the  word  "  actually "  in  paragraph  1  is  not  very  clear.  Boats 
may  go  a  distance  of  seven  or  eight  kilometers  to  fish.  While  the  vessel  is 
on  its  way  to  its  destination  or  is  returning  therefrom,  it  is  not  "  actually  " 
engaged  in  fishing,  and  yet  it  may  not  be  seized. 

It  would  seem  also  that  paragraph  2  needs  revision.  It  is  quite  true  that 
capture  may  take  place  if  the  fishing  boat  participates  in  hostilities,  but  it 
would  seem  to  be  an  exaggeration  to  say  that  the  fear  of  such  participation  gives 
of  itself  the  right  to  capture.  Perhaps  it  would  be  desirable  also  to  fix  the  ton- 
nage of  the  vessels  that  shall  benefit  from  the  exemption  from  the  right  of 
capture,  and  to  state  that  they  must  always,  under  penalty  of  being  captured, 
obey  the  injunctions  of  the  squadron  commanders. 

His  Excellency  Sir  Ernest  Satow  remarks  that  participation  in  hostilities 
may  be  the  act  of  an  individual  who,  through  patriotism,  engages  in  espionage 
or  in  the  transportation  of  contraband;  but  the  fact  of  having  on  board  an  imple- 
ment of  war,  such  as  a  torpedo,  cannot  be  the  fact  of  an  individual  acting  on 
his  own  initiative  without  the  complicity  of  his  Government.  Now,  it  cannot 
be  admitted  that  a  Government  may  employ  a  fishing  boat  as  a  torpedo  boat. 
Such  a  proceeding  would  result  in  compelling  its  adversary  not  to  spare  any 
of  these  boats.  It  would  therefore  not  be  inadvisable  to  forbid  Governments  to 
make  use  of  these  boats  for  military  purposes. 

His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  admit  that  such  a  prohibi- 
tion can  apply  to  junks,  which  are  used  in  coastal  fishing  but  which  can  also 
be  used  for  the  transportation  of  troops. 

His  Excellency  Sir  Ernest  Satow  replies  that  he  refers  only  to  the  case  of 
a  fishing  boat's  being  used  as  a  torpedo  boat. 

Mr.  Fromageot  inquires  whether  the  provisions  concerning  the  conversion 
of  merchant  ships  into  war-ships  would  not  be  a  better  place  for  the  prohibition 
of  which  his  Excellency  Sir  Ernest  Satow  speaks. 

His  Excellency  Sir  Ernest  Satow  replies  that  he  has  in  mind  only  coastal 
fishing  boats. 
[970]   Mr.  Guido  Fusinato  asks  if  the  fact  that  a  State  has  used  a  fishing  boat 
as  a  torpedo  boat  will  deprive  all  such  boats  of  the  benefit  of  exemption. 

His  Excellency  Sir  Ernest  Satow  supposes  that  an  ironclad  is  destroyed 
by  a  torpedo  launched  by  a  fishing  boat.  It  is  quite  certain  that  the  belligerent 
will  take  every  precaution  to  prevent  the  recurrence  of  such  an  act.  That  is  why 
it  is  not  inadvisable  to  stipulate  the  prohibition  as  a  corollary  to  the 
exemption. 
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His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  admit  that  the  prohibition 
can  in  any  case  refer  to  the  transportation  of  troops. 

Rear  Admiral  Siegel  asks  what  is  meant  by  "  small  .  .  .  business."  Is 
it  coasting  trade? 

Lieutenant  Commander  Ivens  Ferraz  replies  that  it  does  not  include  coast- 
ing trade,  but  only  the  boats  which  carry  the  catch  of  fish  and  those  referred 
to  in  Rear  Admiral  Haus's  proposal.1 

Rear  Admiral  Siegel  asks  further  whether  the  fishing  boats  which  benefit 
by  the  exemption  include  both  sailboats  and  steamboats. 

Lieutenant  Commander  Ivens  Ferraz  replies  that  they  include  only  sail- 
boats, the  boats  belonging  to  those  engaged  in  fishing  on  a  small  scale,  whose 
exemption  is  the  result  of  humanitarian  sentiments. 

His  Excellency  Mr.  van  den  Heuvel  then  proposes  that  the  term  "  fishing 
barks  "  be  used. 

His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  there  are  big  sailboats. 

Mr.  Louis  Renault  deems  it  preferable  to  use  the  tonnage  basis. 

Rear  Admiral  Siegel  considers  it  necessary  to  come  to  an  agreement  on  the 
term  "  usual  zone." 

The  President  notes  that  the  committee  is  in  agreement  as  to  confining  the 
benefits  of  exemption  to  sailing  barks  and  rowboats,  excluding  steamboats. 

Jonkheer  van  Karnebeek  says  that  the  definition  of  "  usual  zone  "  requires 
also  a  definition  of  coastal  fishing.  The  definition,  which  seems  to  be  that  of  Mr. 
Louis  Renault,  namely,  that  coastal  fishing  is  that  carried  on  in  territorial 
waters,  seems  to  him  too  restrictive. 

In  the  first  place,  coastal  fishing  is  carried  on,  as  a  matter  of  fact,  outside 
of  territorial  waters.  There  are,  moreover,  French  ordinances,  among  others 
those  of  1854  and  1870,  in  which  it  is  said : 

You  shall  not  place  any  obstacle  in  the  way  of  coastal  fishing,  even 
along  the  coasts  of  the  enemy. 

That  assumes,  it  would  seem,  that  coastal  fishing  is  not  limited  to  the  ter- 
ritorial zone.  Coastal  fishing  appears  to  be  rather  that  which  is  carried  on  any- 
where at  all  and  with  any  kind  of  boat  by  the  population  along  the  coast,  and 
which  constitutes  the  chief  means  of  livelihood  of  this  population.  What  dis- 
tinguishes it  from  fishing  on  a  large  scale  is  that  it  is  not,  properly  speaking,  a 
real  industrial  enterprise,  which  would  be  beyond  the  means  of  this  population. 
If  a  territorial  limitation  were  placed  upon  the  conception  of  coastal  fishing, 
it  would  seem  to  be  a  backward  step. 

Mr.  Guido  Fusinato  thinks  that  this  definition  is  a  very  difficult  one  to 

formulate.    For  his  part,  he  is  in  favor  of  the  form  used  in  the  Austro- 

[971]   Hungarian  proposal,  "engaged  in  the  territorial  waters."     In  order  to 

prevent  abuses  of  which  they  would  be  the  first  victims,  it  is  necessary  to 

lay  out  the  limits  within  which  vessels  exempt  from  capture  may  carry  on  their 

business  in  time  of  war. 

His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  in  Japan  small  boats  often 
go  a  long  way. 

Lieutenant  Commander  Ivens  Ferraz  cannot  concur  in  Mr.  Guido  Fusi- 
nato's  opinion.  There  are  spots  along  the  coasts  of  various  countries,  Portugal 
among  them,  where  the  water  is  very  deep ;  fishing  boats  cannot  carry  on  their 
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calling  there  and  are  at  times  obliged  to  go  as  far  as  eight  or  even  twelve  miles. 
Even  the  law  prohibits  our  fishermen  to  use  dragnets  in  territorial  waters.  On 
the  other  hand,  the  tunny  and  sardine  fisheries,  in  which  vast  business  enterprises 
engage  on  a  large  scale,  are  carried  on  at  more  than  three  miles  from  the  coast. 
The  limitation  of  coastal  fishing  to  territorial  waters  would  therefore  result,  in 
time  of  war,  in  depriving  these  fishermen  of  their  means  of  livelihood. 

His  Excellency  Sir  Ernest  Satow  shares  this  point  of  view.  In  many  coun- 
tries, in  England  for  instance,  fishermen  are  forced  to  go  far  beyond  the  bounds 
of  the  territorial  zone ;  they  go  sometimes  more  than  ten  miles  out  into  the  Eng- 
lish Channel.  The  term  "  coastal  fishing  "  may  be  accepted ;  it  excludes  without 
any  doubt  the  Newfoundland  fisheries.  Moreover,  it  would  not  be  necessary 
to  specify  steamboats  as  not  included  among  fishing  boats,  for  a  certain  number 
of  the  latter  use  auxiliary  steam  motors. 

His  Excellency  Mr.  van  den  Heuvel  is  of  his  Excellency  Sir  Ernest 
Satow's  view,  in  so  far  as  the  zone  within  which  immunity  should  be  proclaimed 
is  concerned.  The  protection  should  be  extended  to  small  barks,  which  fish  not 
only  in  territorial  waters,  but  in  the  waters  near  the  coast  as  well.  The  ques- 
tion of  vicinity  is  a  question  of  fact;  it  must  be  passed  upon  by  taking  into 
account  local  conditions  and  the  places  where  the  fishermen  are  accustomed  to  ply 
their  calling.  Immunity  covers  all  the  operations  of  fishing ;  it  therefore  applies  to 
the  trip  to  the  fishing  ground,  the  stay  of  the  boat  in  those  waters,  and  the  return 
or  conveyance  of  the  catch  of  fish  to  the  coast.  The  expression  "  engaged  in 
coastal  fishing  "  seems  to  him  clear  and  unequivocal. 

Mr.  Guido  Fusinato  shares  this  view. 

His  Excellency  Mr.  van  den  Heuvel  recalls  that  the  Belgian  proposal  on 
the  immunity  of  private  property  at  sea  exempted  from  the  right  of  capture 
not  only  fishing  boats,  but  also  the  tackle  on  board  and  their  catch  of  fish. 
He  thinks  that  that  goes  without  saying  and  need  not  be  specifically 
stipulated. 

Captain  Behr  states  that  the  exemption  of  fishing  boats  must  admit  of  an 
agreement  not  to  employ  them  for  military  purposes.  This  agreement  should 
be  put  in  the  form  of  a  proposal  and  printed  and  distributed. 

The  President  replies  that  such  an  agreement  was  the  subject  rather  of  a 
suggestion  than  of  a  formal  proposal. 

His  Excellency  Sir  Ernest  Satow  says  that  to  justify  the  exemption  which 
it  is  proposed  to  establish  for  fishing  boats,  the  Governments  must  bind  themselves 

not  to  use  them. 
[972]  The  President  recalls  that,  as  regards  espionage,  the  distinction  alluded 
to  by  his  Excellency  Sir  Ernest  Satow  as  to  the  complicity  of  the  Gov- 
ernment should  be  drawn. 

Rear  Admiral  Siegel  asks,  with  respect  to  Article  4,  whether  to  detain 
implies  the  right  to  keep  for  use  for  military  purposes. 

Lieutenant  Commander  Ivens  Ferraz  replies  that  Article  4  gives  the  bel- 
ligerent the  right  to  detain  fishing  boats  for  a  certain  length  of  time,  to  pre- 
vent them,  for  instance,  from  landing  to  convey  information  which  might  in  cer- 
tain cases  aid  in  the  success  of  military  operations. 

Mr.  Louis  Renault  proposes  that  the  expression  used  in  the  convention  on 
hospital  ships  be  employed.  It  has  a  very  broad  meaning  and  gives  very  exten- 
sive powers  to  the  commander  of   the  naval   forces.     As  this   Convention  is 
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inspired  by  purely  humanitarian  sentiments,  its  spirit  and  form  may  well  be 
used  as  a  basis. 

His  Excellency  Sir  Ernest  Satow  agrees  with  Mr.  Louis  Renault  and 
leaves  the  drafting  of  a  text  to  the  reporter. 

His  Excellency  Mr.  Milovan  Milovanovitch  inquires  whether  the  detained 
vessel  may  be  requisitioned.  He  thinks  that  in  the  interest  of  the  owners  it  is 
necessary  to  limit  the  time  of  detention  and  not  to  permit  permanent  detention 
upon  payment  of  an  indemnity. 

His  Excellency  Baron  von  Macchio  recalls  that  the  Austro-Hungarian  pro- 
posal,1 while  inspired  by  humanitarian  sentiments,  reserves  to  belligerents  the 
right  to  requisition  fishing  boats. 

Lieutenant  Commander  Ivens  Ferraz  thinks  that  it  would  be  very  difficult 
to  determine  the  time  limit  in  advance.  The  boats  may  be  employed  for  the 
carrying  of  a  message  or  for  the  transportation  of  wounded.  It  may  also  be 
desired  to  remove  them  from  waters  where  there  are  torpedoes. 

Mr.  Louis  Renault  does  not  think  that  it  is  necessary  to  fix  a  time  limit,  for 
there  can  be  no  doubt  that  the  belligerent  will  release  the  boats  as  soon  as  he  can. 

The  President  notes  that  the  committee  is  in  agreement  upon  the  right  of 
the  belligerent  to  exercise  a  certain  control  over  fishing  boats,  to  force  them  to 
go  away,  to  detain  them  for  a  certain  time.  He  asks  whether  the  committee  is 
in  favor  of  the  right  of  requisition. 

His  Excellency  Mr.  van  den  Heuvel,  in  spite  of  his  desire  to  protect  boats 
engaged  in  coastal  fishing,  does  not  think  that  they  can  be  exempted  from  requi- 
sition. They  are  subject  thereto  just  as  small  vehicles  are  on  land.  Whether 
in  port  or  at  sea,  they  remain  subject  to  requisition  by  the  State  to  which  they 
belong  and  by  the  enemy  belligerent  in  whose  sphere  of  operations  they  happen 
to  be.    That  is  what  is  sanctioned  by  the  Austro-Hungarian  proposal. 

His  Excellency  Sir  Ernest  Satow  is  not  in  favor  of  the  right  of  requisi- 
tioning fishing  boats,  as  it  is  not  in  harmony  with  the  prohibition  to  employ  them 
for  military  purposes. 

His  Excellency  Mr.  van  den  Heuvel  replies  that  these  boats  may  be  used 
for  the  carrying  of  a  message,  the  transportation  of  wounded,  and  that  there  is 
no  reason  to  give  them  the  benefit  of  exceptional  treatment  which  small  vehicles 

on  land  do  not  receive. 
[973]   His  Excellency  Sir  Ernest  Satow  insists  upon  the  necessity  of  not  em- 
ploying these  boats,  which,  when  all  is  said  and  done,  constitute  a  negligible 
quantity. 

His  Excellency  Mr.  Milovan  Milovanovitch  remarks  that  the  humanitarian 
purpose  in  mind  must  not  be  lost  sight  of.  If  the  committee  admits  the  right 
of  requisition,  it  disregards  this  purpose  and  deprives  the  owners  of  fishing 
boats  of  their  means  of  livelihood.  If  it  is  the  intention  to  allow  them  the 
opportunity  of  making  a  living,  the  belligerent  must  not  be  given  the  right  to 
confiscate  them  or  to  requisition  them  permanently. 

The  President  considers  this  a  question  of  principle  which  the  committee 
must  pass  upon. 

His  Excellency  Mr.  van  den  Heuvel  points  out  that  the  rejection  of  the 
Austro-Hungarian  proposal  would  result  in  the  introduction  of  two  special  pro- 
visions for  fishing  boats :  there  would  be  a  first  provision  which  would  recognize 
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inviolability  of  private  property  in  their  individual  case,  just  as  it  is  recognized 
in  general  on  land ;  and  there  would  be  a  second  provision  which  would  sanction 
for  their  benefit,  contrary  to  the  rule  on  land,  exceptional  treatment  in  the 
matter  of  requisitions. 

The  President,  having  explained  the  two  conflicting  opinions,  puts  the  ques- 
tion to  vote.    The  right  of  requisition  is  adopted  by  a  vote  of  9  to  5. 

Rear  Admiral  Siegel  inquires  whether  big  sailboats  with  gasoline  engines  are 
included  in  the  class  of  steamboats.  It  is  his  personal  opinion  that  they 
should  be. 

Captain  Behr  proposes  that  boats  having  a  "  mechanical  motor  "  be  excluded 
from  the  exemption.  They  are  not  the  property  of  poor  fishermen,  there  is  no 
reason  why  they  should  benefit  from  the  exemption. 

His  Excellency  Mr.  Hagerup  remarks  that  there  are  frequently  small  barks 
with  gasoline  or  benzine  motors,  which,  however,  cannot  be  considered  large 
boats.  The  exclusion  of  such  boats  from  the  exemption  would  render  the  Con- 
vention useless  to  Norway. 

Lieutenant  Commander  Ivens  Ferraz  says  that  there  are  also  sailboats  which 
have  mechanical  motors  for  auxiliary  purposes. 

The  President  notes  the  agreement  of  the  committee  that  steamboats  be 
excluded  from  the  exemption  and  that  sailboats  and  rowboats  receive  the  benefit 
thereof. 

His  Excellency  Baron  von  Macchio  requests  the  inclusion  of  sailboats  and 
rowboats  with  an  auxiliary  motor. 

His  Excellency  Mr.  Keiroku  Tsudzuki  is  of  the  opinion  that  the  question 
should  not  be  settled  by  the  Conference,  but  that  the  belligerent  be  left  entirely 
free  to  decide  to  which  class  small  steamboats  belong. 

The  President  notes  that  the  committee  is  of  the  opinion  that  it  be  left  to 
the  belligerent  to  decide  questions  of  fact  and  proposes  that  a  vote  be  taken  at 
the  next  meeting  on  the  text  which  the  reporter  will  prepare,  taking  into  account 
the  Portuguese  proposal,1  the  Austro-Hungarian  amendment,   as   well   as  the 

observations  that  will  appear  in  the  minutes  of  to-day's  meeting. 
[974]   Mr.  Guido  Fusinato  asks  that  this  text  mention  the  proposal  laid  before 
the  Commission  by  his  Excellency  Count  Tornielli  concerning  vessels 
charged  exclusively  with  scientific  missions. 

His  Excellency  Mr.  van  den  Heuvel  seconds  this  proposal. 

His  Excellency  Mr.  Hagerup  remarks  that  the  Austro-Hungarian  pro- 
posal,2 in  mentioning  the  right  of  requisition  and  the  obligation  of  paying  an 
indemnity,  refers  for  the  application  of  this  right  to  the  rules  in  force  in  land 
warfare.  He  supposes  that  Mr.  Louis  Renault  will  not  approve  this  reference ; 
but  aside  from  this  criticism  in  the  matter  of  form,  his  Excellency  Mr.  Hagerup 
does  not  consider  an  indemnity  limited  to  the  value  of  the  boat  sufficient.  He 
thinks  that,  in  order  to  satisfy  the  just  observations  of  his  Excellency  Mr. 
Milovan  Milovanovitch,  there  should  be  added  a  supplemental  indemnity  to 
offset  the  loss  of  work,  which  might  be  estimated  at  10  per  cent. 

His  Excellency  Baron  von  Macchio  and  Rear  Admiral  Siegel  have  no  ob- 
jection to  make  to  this  proposal. 

Mr.  Louis  Renault  remarks  that  this  proposal  will  make  the  treatment  of 
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fishing  boats  still  more  exceptional  and  falls  under  the  criticisms  already  made 
by  his  Excellency  Mr.  van  den  Heuvel. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  he  does  not  concur  in  his 
Excellency  Mr.  Hagerup's  suggestion. 

His  Excellency  Sir  Ernest  Satow  informs  the  committee  of  his  intention  to 
lay  before  it  a  proposal  concerning  the  conditions  under  which  fishing  boats  may 
be  requisitioned. 

The  President  requests  his  Excellency  Sir  Ernest  Satow  to  be  good 
enough  to  file  his  proposal  so  as  to  admit  of  its  discussion  next  Friday,  together 
with  the  text  to  be  drawn  up  by  Mr.  Fromageot  and  the  proposal  that  his  Excel- 
lency Mr.  Hagerup  is  to  present. 


[975] 

SEVENTH  MEETING 

AUGUST  23,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  fourth  and  fifth  meetings  are  adopted. 

The  President  proposes  that  the  committee  postpone  to  the  next  meeting 
the  adoption  of  the  minutes  of  the  sixth  meeting. 

Rear  Admiral  Sperry  asks  that  the  remarks  of  Mr.  Fromageot  (reporter) 
concerning  the  instructions  issued  by  the  Government  of  the  United  States  at 
the  time  of  the  war  with  Spain,  which  were  made  at  the  fourth  meeting  of  the 
committee  and  which  have  been  inserted  in  the  minutes  of  that  meeting,  be 
inserted  in  the  minutes  of  the  third  meeting. 

The  President  reads  the  draft  regulations,  presented  by  Mr.  Heinrich 
Lammasch,  on  the  subject  of  the  crews  of  enemy  merchant  ships  captured  by  a 
belligerent,1  which  are  approved  by  the  British  delegation. 

Mr.  Heinrich  Lammasch  states  that  he  does  not  claim  to  be  the  originator 
of  this  proposal.  It  is  a  combination  of  two  British  proposals — the  first 2  con- 
cerns the  treatment  of  neutral  subjects  in  the  captured  crew ;  the  second,  filed  on 
August  16, 3  contains  a  modification  with  reference  to  enemy  subjects  under  the 
same  conditions. 

The  President  replies  that  the  draft  regulations  under  discussion  are  the 
work  of  both  the  British  and  Austro-Hungarian  delegations. 

Mr.  Guido  Fusinato  inquires  whether  the  opening  words  of  the  proposal 
aim  to  exclude  from  the  benefit  of  liberation  only  the  crews  of  auxiliary  vessels 
or  also  the  crews  of  merchant  ships  that  carry  contraband  of  war  or  that  have 
attempted  to  violate  a  blockade. 

His  Excellency  Sir  Ernest  Satow  replies  that  the  proposal  excludes  from 
the  benefit  of  liberation  only  the  crew  of  an  auxiliary  vessel. 

Mr.  Guido  Fusinato  remarks  that  the  proposal  requires  a  formal  promise  by 

neutral  captains  and  officers  and  a  written  promise  by  enemy  captains  and 

[9761  officers.     From  this  wording  it  may  be  inferred  that  neutrals  will  give 

merely  a  verbal  promise  and  not  a  written  one.    It  would  be  preferable  to 

have  them  sign  also  a  written  promise,  which  would  furnish  the  proof  of  their 

liberation  and  of  their  identity. 

His  Excellency  Sir  Ernest  Satow  concurs  in  this  view. 

Mr.  Kriege  proposes  the  omission  of  the  words,  "  which  is  sailing  on  a 
purely  commercial  mission."  These  words  leave  in  doubt  what  is  not  purely 
commercial.  According  to  the  explanations  of  his  Excellency  Sir  Ernest 
Satow,  the  effect  of  these  words  would  be  to  exclude  from  the  benefit  of  the 
provision  the  vessels  designated  in  the  proposal  of  the  British  delegation  under 
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the  name  of  auxiliary  vessels.  In  any  event,  such  a  clause  would  limit  in  a  very 
undesirable  manner  the  application  and  the  efficacy  of  the  Convention. 

The  President  recalls  the  discussions  which  have  taken  place  on  this  subject 
and  the  construction  that  must  be  placed  upon  paragraph  1  of  the  proposal. 

Mr.  Louis  Renault  concurs  in  Mr.  Kriege's  suggestion. 

Captain  Behr  likewise  is  of  the  opinion  that  it  is  difficult  to  understand  the 
force  of  these  words. 

His  Excellency  Sir  Ernest  Satow  desires  to  exclude  from  the  benefit  of 
liberation  on  parole  only  the  crew  of  a  merchant  ship  carrying  munitions  of 
war  to  the  enemy  fleet.  He  is  ready  to  accept  any  wording  which  would  give 
satisfaction  on  this  point. 

Mr.  Heinrich  Lammasch  proposes  that  the  following  formula  be  substi- 
tuted for  the  words  whose  omission  is  requested :  "  as  not  being  in  the  service 
of  the  belligerent  fleet,"  which  would  have  the  advantage  of  covering  the  case 
referred  to  by  his  Excellency  Sir  Ernest  Satow. 

Mr.  Heinrich  Lammasch  personally  is  in  favor  of  the  omission  of  all 
exceptions.  Such  an  omission  removes  all  doubts,  but  if  there  are  objections, 
this  new  formula  which  he  suggests  covers  the  case  of  a  vessel  carrying  con- 
traband to  an  enemy  fleet. 

Mr.  Kriege  does  not  see  any  difference  between  an  enemy  ship  carrying  con- 
traband to  an  enemy  fleet  and  one  carrying  contraband  to  an  enemy  army.  In 
both  cases  the  service  is  the  same  and  any  distinction  that  it  should  be  attempted 
to  establish  would  be  dangerous.    That  is  why  the  omission  is  preferable. 

His  Excellency  Mr.  Hammarskjold  supports  Mr.  Kriege's  request.  The 
British  proposal  results,  as  a  matter  of  fact,  in  treating  as  war-ships  vessels 
that  are  not  bent  on  an  exclusively  commercial  mission.  Moreover,  the  very 
terms  of  the  proposal,  "  merchant  ship  "  and  "  captured,"  would  seem  to  exclude 
merchant  ships  that  have  lost  their  character  as  such. 

His  Excellency  Sir  Ernest  Satow  accepts  the  formula  proposed  by  Mr. 
Heinrich  Lammasch.  He  is  of  the  opinion  that  in  future  wars  many  neutral 
vessels  will  be  employed  in  the  service  of  belligerent  fleets,  and  he  does  not  admit 
that  they  may  be  treated  like  other  merchant  ships  bent  on  a  purely  commercial 
mission  and  that  their  crews  shall  enjoy  the  same  benefit. 

His  Excellency  Mr.  van  den  Heuvel  recalls  that  the  only  purpose  of  his 
proposal '  was  the  extension  of  the  British  delegation's  proposal.  He  con- 
[977]  fined  himself  to  reproducing  the  words  "  purely  commercial."  But  these 
words  may  cause  ambiguity.  To  his  mind,  they  aim  to  designate  mer- 
chant ships  that  engage  in  acts  of  hostility  and  not  those  that  are  merely  carrying 
contraband.  The  British  proposal  goes  so  far  as  to  regard  as  an  act  of  hostility 
a  certain  destination  of  the  contraband  carried  by  the  vessel.  In  the  opinion 
of  several  members  this  is  going  too  far  and  overlooks  how  difficult  it  will  be 
to  prove  this  destination.  It  will  not  be  possible  to  escape  arbitrary  action. 
Under  these  circumstances,  the  words  "  purely  commercial "  should  be  left  out 
as  having  too  doubtful  a  meaning  and  causing  certain  members  to  fear  that  they 
may  appear  to  be  passing  upon  the  definition  of  auxiliary  vessels. 

The  President  proposes  that  the  committee  vote  on  Mr.  Heinrich  Lam- 
masch's  proposal. 

Mr.  Heinrich  Lammasch  states  that  he  has  merely  made  a  suggestion,  the 
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purpose  of  which  was  to  combine  two  British  projects,  but  in  view  of  the  new 
difficulties  which  have  arisen,  he  has  thought  that  the  best  solution  would  be 
the  omission  of  any  clause  containing  an  exception.  However,  lest  by  this  omis- 
sion the  project  should  no  longer  have  the  approval  of  Great  Britain,  he  has 
suggested  the  following  formula,  the  meaning  of  which  is  more  precise :  "  Ves- 
sels not  employed  in  the  service  of  a  belligerent  fleet."  Mr.  Heinrich  Lam- 
masch  lays  stress  upon  the  fact  that  he  is  merely  offering  a  suggestion,  leaving 
it  to  the  British  delegation  to  present  a  proposal. 

The  President  asks  his  Excellency  Sir  Ernest  Satow  if  he  desires  to  take 
up  the  amendment  suggested  by  Mr.  Heinrich  Lammasch,  or  if  he  prefers  to 
consent  to  the  omission  of  the  words  which  have  an  equivocal  meaning. 

His  Excellency  Sir  Ernest  Satow  states  that  he  can  not  admit  that  an 
enemy  merchant  ship  may  carry  contraband  of  war  anywhere  at  all,  but  he 
accepts  the  proposal  suggested  by  Mr.  Heinrich  Lammasch. 

The  President  is  of  the  opinion  that  equivocal  expressions,  which  would 
cause  embarrassment,  should  not  be  used. 

His  Excellency  Sir  Ernest  Satow  agrees  to  the  omission  of  the  words 
"  which  is  sailing  on  a  purely  commercial  mission "  and  to  the  substitution 
therefor  of  the  words  "  which  is  not  in  the  service  of  the  belligerent  fleet." 

His  Excellency  Mr.  Keiroku  Tsudzuki  proposes  "  in  the  service  of  the 
belligerent  fleet  or  army." 

The  President  puts  to  vote  the  omission  of  the  words  "  which  is  sailing  on 
a,  purely  commercial  mission." 

Voting  in  the  affirmative:  Germany,  United  States  of  America,  Austria- 
Hungary,  Belgium,  France,  Italy,  Norway,  Netherlands,  Russia,  and  Sweden. 

Voting  in  the  negative:  Japan. 

Not  voting:  Great  Britain. 

The  President  informs  the  committee  of  the  result  of  the  vote,  which  is  as 
follows :  10  yeas,  1  nay,  1  not  voting. 
[978]   He  then  proposes  a  vote  on  the  proposal  of  the  British  delegation  that 
the  following  formula  be  used :  "  which  is  not  in  the  service  of  a  bel- 
ligerent fleet." 

Captain  Behr  states  that  he  will  vote  against  this  proposal,  which  implies 
acceptance  of  the  British  proposal  concerning  the  definition  of  auxiliary 
vessels.1 

Mr.  Heinrich  Lammasch  recalls  that  the  British  delegation  has  already  had 
occasion  to  state  that  the  British  proposal  concerning  the  definition  of  auxiliary 
vessels  was  independent  of  every  other  proposal.  He  asks  Sir  Ernest  Satow 
again,  however,  whether  proposal  B  is  independent  of  the  present  proposal. 

His  Excellency  Sir  Ernest  Satow  replies  that  proposal  B  is  suspended  for 
the  time  being  and  has  no  connection  with  the  proposal  which  the  committee  is 
discussing.  The  present  proposal  tends  to  create  a  privilege  which  has  not  been 
recognized  up  to  the  present  time  and  which  Great  Britain  does  not  wish  to 
recognize  except  with  certain  reservations. 

The  President  proposes  that  the  British  proposal  be  voted  on. 

His  Excellency  Mr.  Hagerup  inquires  whether  this  vote  is  subsidiary  to  the 
one  which  the  committee  has  just  cast. 

The  President  replies  that  by  its  first  vote  the  committee  decided  to  strike 
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out  the  original  formula;  by  the  second  it  will  decide  whether  to  replace  it  by 
the  new  formula  in  the  British  proposal. 

The  committee  proceeds  to  ballot. 

Voting  in  the  affirmative:  Austria-Hungary,  Great  Britain,  and  Japan. 

Voting  in  the  negative:  Germany,  United  States  of  America,  Belgium, 
France,  Italy,  Norway,  Netherlands,  Russia,  and  Sweden. 

The  President  informs  the  committee  that  the  vote  has  resulted  as  follows : 
3  yeas,  9  nays. 

His  Excellency  Sir  Ernest  Satow  thinks  that  this  vote  changes  the  situation 
and  if  it  signifies  that  a  merchant  ship  that  carries  coal  to  a  belligerent  fleet  is 
to  be  treated  simply  as  a  merchant  ship,  the  British  delegation  cannot  follow 
this  course  and  withdraws  its  proposal. 

Mr.  Guido  Fusinato  begs  Sir  Ernest  Satow  not  to  withdraw  his  proposal. 
First  of  all,  it  would  be  well  to  consider  the  spirit  in  which  each  one  voted. 
Mr.  Kriege,  for  instance,  gave  the  reasons  for  his  vote  in  statements  which  were 
indeed  in  contradiction  with  the  very  substance  of  the  British  proposal.  But 
Mr.  Hammarskjold,  on  the  contrary,  expressed  the  opinion  that  the  article  as 
it  stands,  without  the  English  reading,  gives  full  satisfaction  to  the  British  dele- 
gation. It  should  be  added  that  many  of  those  who  voted  against  the  British 
amendment  would  probably  vote  in  favor  of  it,  if  it  were  necessary  for  them 
to  choose  between  the  present  state  of  affairs  and  the  British  proposal  as  a 
whole,  which  at  any  rate  marks  considerable  progress. 

The  President  thinks  that  the  question  can  perhaps  be  decided  together  with 
that  of  contraband  of  war,  although  the  situation  of  an  enemy  ship  in  the  service 

of  a  belligerent  fleet  belongs  to  a  different  category. 
[979]  His  Excellency  Sir  Ernest  Satow  recalls  the  facts  in  order:  the  British 
delegation  in  the  first  place  proposed  that  the  neutral  crew  of  a  captured 
enemy  vessel  should  be  set  free ;  then  it  supported  the  proposal  of  his  Excellency 
Mr.  van  den  Heuvel,  who  asked  that  this  benefit  be  extended  to  an  enemy 
crew.  In  the  course  of  the  discussions  the  expression  "  purely  commercial " 
was  frequently  used  and  its  meaning  was  repeatedly  determined.  The  omission 
of  these  words,  therefore,  leads  to  the  conclusion  that  they  are  closely  connected 
with  the  terms  of  the  definition  of  a  hostile  vessel.  The  British  delegation  cannot 
concur  in  an  omission  pure  and  simple  without  substituting  the  words  which  it 
thanks  Mr.  Heinrich  Lammasch  for  having  so  kindly  suggested. 

Mr.  Heinrich  Lammasch  thinks  that  the  vote  on  the  second  proposal *  was 
cast  under  the  influence  of  a  misunderstanding.  Germany  requested  the  omis- 
sion of  the  words  "  purely  commercial,"  which  was  voted ;  then  the  committee 
was  asked  whether  it  preferred  the  second  formula,  and  it  replied  in  the  nega- 
tive. The  aim  of  the  committee  is  to  discover  a  formula  acceptable  to  all.  The 
first  course  did  not  result  in  anything  practicable,  because  Great  Britain  and 
Japan  will  not  accept  it.  If  the  committee  wishes  to  reach  a  better  solution,  it 
can,  after  it  has  voted  for  a  first  proposal,  vote  subsidiarily  for  another  and 
endeavor  thus  to  reach  a  ground  of  unanimous  agreement.  It  is  preferable,  in 
any  event,  to  reach  a  partial  solution  and  one  that  is  more  equitable  than  that 
which  is  practised  at  the  present  time. 

His  Excellency  Mr.  van  den  Heuvel  would  greatly  regret  to  see  a  pro- 
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posal '  fail,  which  Britain  has  presented  and  whose  scope  she  had  broadened  at 
the  request  of  the  Belgian  delegation.2  Mr.  Guido  Fusinato  and  Mr.  Heinrich 
Lammasch  have  shown  very  clearly  that  a  misunderstanding  exists.  If  proposal 
B  were  accepted,  the  text  of  the  present  proposal,  considering  the  matter  from 
a  stricter  point  of  view,  would  not  apply  to  an  auxiliary  vessel,  since  there  would 
no  longer  be  a  question  of  a  merchant  ship  but  of  a  war-ship. 

His  Excellency  Sir  Ernest  Satow  sees  that  he  will  be  forced  to  make  a 
premature  declaration  as  to  proposal  B. 

His  Excellency  Mr.  van  den  Heuvel  thinks  that  a  formula  might  be  dis- 
covered which  would  bring  out  in  relief  the  necessity  of  the  vessel's  being  a 
merchant  ship  and  which  would  not  be — a  thing  which  several  members  now 
fear,  rightly,  or  wrongly — an  indirect  sanctioning  of  the  definition  of  an  auxiliary 
vessel.  The  committee  being  disposed  to  grant  rights  to  the  crew  of  a  purely 
merchant  ship  that  is  captured,  might  it  not  use  a  formula  similar  to  that 
employed  in  the  case  of  fishing  boats?  Immunity  is  granted  them  only  if  they 
are  really  fishing  boats  and  if  they  are  not  taking  part  in  hostilities.  We  might 
find  a  formula  embodying  this  idea. 

His  Excellency  Sir  Ernest  Satow  leaves  it  to  his  Excellency  Mr.  van  den 
Heuvel  to  find  the  formula  desired.  The  logical  but  inadmissible  consequence 
of  the  refusal  to  accept  the  formula  "  that  is  not  in  the  service  of  a  belligerent 
fleet "  is  to  give  the  crew  of  an  enemy  merchant  ship  which  is  in  the  service 
of  the  belligerent  fleet  the  same  treatment  as  that  given  in  the  case  of  a  vessel 
bent  on  a  purely  commercial  mission.  Again,  it  is  easy,  if  there  is  any  doubt  as 
to  the  purport  and  interpretation  of  the  terms  involved,  to  consult  the  protocol 
of  the  Convention. 

The   President    proposes    the   expression    "  not  participating   in   the   hos- 
tilities." 
[980]   Mr.  Guido  Fusinato  thinks  that  this  formula  allows  difficulties  of  in- 
terpretation to  remain. 

Mr.  Kriege  concurs  in  this  view. 

His  Excellency  Mr.  Hammarskjold  proposes  another  solution,  for  instance, 
the  expression  "  captured  as  such."  The  meaning  of  the  word  "  captured  "  will 
have  to  be  determined  by  the  prize  court.  If  it  is  not  "  captured  as  such,"  the 
vessel  is  no  longer  a  merchant  ship  and  is  not  subject  to  the  jurisdiction  of  the 
prize  court. 

Mr.  Guido  Fusinato  inquires  whether  the  words  "  captured  as  such  "  are 
not  of  a  nature  to  exclude  vessels  carrying  contraband  of  war  or  guilty  of  a 
violation  of  blockade,  that  is  to  say,  vessels  that  are  in  a  situation  justifying 
their  capture  independently  of  their  enemy  character. 

His  Excellency  Mr.  Hammarskjold  replies  in  the  affirmative. 

His  Excellency  Mr.  Hagerup  suggests  a  method  of  procedure.  It  would  be 
premature  for  Great  Britain  to  withdraw  her  proposal  under  the  pretext  that 
it  had  not  obtained  a  majority  vote.  The  vote  is  not  final.  The  committee 
might  continue  the  discussion  as  if  the  difficulty  had  been  removed,  and  Great 
Britain  might  reserve  the  right  to  withdraw  her  proposal  later  on,  if  no  satis- 
factory solution  were  reached.  The  formula,  "  that  is  in  the  service  of  a  bel- 
ligerent fleet,"  would  seem,  in  any  event,  to  be  preferable  to  that  contained  in 
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the  proposal.  The  report  can  be  made  and  the  question  reserved.  If  no  new 
solution  is  reached  between  now  and  then,  his  Excellency  Mr.  Hagerup  will 
vote  for  the  British  proposal. 

The  President  also  proposes  that  the  committee  do  not  come  to  an  immediate 
decision.  The  question  remains  open  and  the  committee  will  try  to  find  a 
formula  that  will  satisfy  the  British  delegation,  which,  on  its  side,  will  not  with- 
draw its  proposal. 

Mr.  Kriege  shares  his  Excellency  Mr.  Hammarskjold's  point  of  view  and 
believes  that  the  adoption  of  his  proposal  would  remove  the  difficulties. 

With  reference  to  paragraph  2,  providing  for  a  formal  promise,  Mr.  Kriege 
requests  that  there  be  added  thereto  the  provision  that  the  captor  State  shall 
give  its  enemy  a  list  of  the  members  of  the  liberated  crew.  He  hopes  that  the 
committee  will  find  this  measure  just  and  accept  it,  as  it  will  result  in  assuring 
the  practical  application  of  the  Convention. 

The  President  replies  that  Mr.  Fromageot  will  prepare  a  text  which  will 
be  printed  and  distributed  to  the  committee  before  the  next  meeting. 

The  President  asks  the  committee  to  pass  to  the  discussion  of  the  project 
relative  to  fishing  boats.  On  the  basis  of  the  discussion  which  took  place  at  the 
last  meeting  on  this  point,  Mr.  Fromageot  prepared  a  text  which  has  been 
printed  and  distributed.1  The  committee  has  before  it,  moreover,  an  Italian 
proposal  relative  to  vessels  on  a  scientific  mission  2  and  a  Norwegian  proposal.* 
The  President  requests  the  committee  to  pass  upon  the  Italian  proposal. 

Mr.  Kriege  observes  that  it  confirms  a  custom  already  in  existence  in  naval 
warfare. 

Mr.  Louis  Renault  asks  that  this  proposal  be  supplemented  by  adding  boats 
having  a  charitable  or  humanitarian  purpose,  as,   for  example,  those  charged 

with  an  evangelical  mission. 
[981]  Jonkheer  van  Karnebeek  joins  in  this  suggestion.  He  remarks  that  there 
are  besides  in  various  countries  church-boats,  which  hold  religious 
services  among  the  fishermen  and  which  might  be  accorded  similar  treatment 
to  that  accorded  boats  charged  with  a  scientific  mission.  He  proposes  the 
insertion  of  the  word  "  religious." 

Mr.  Fromageot  (reporter)  requests  that  hospital  boats  for  the  use  of  fisher- 
men be  included.  Their  purpose  is  a  charitable  one  and  ought  to  ensure  them 
immunity. 

Mr.  Guido  Fusinato  proposes  the  following  form :  "  charged  with  a  purely 
scientific,  religious  or  philanthropic  mission." 

His  Excellency  Mr.  van  den  Heuvel  declares  himself  to  be  in  favor  of  these 
various  suggestions,  but  he  points  out  the  fact  that  for  vessels  charged  with  a 
scientific  mission  there  will  perhaps  be  a  difficulty  in  the  matter  of  practical 
application.  In  order  to  benefit  by  the  immunity  that  is  granted  them,  they 
must,  according  to  the  proposal,  be  furnished  with  a  safe-conduct ;  but  they 
will  not  have  foreseen  the  necessity  for  this  formality  if  they  left  before  the 
outbreak  of  hostilities,  and  they  may,  on  the  outbreak  of  war,  be  in  distant 
waters,  for  instance,  in  the  polar  regions. 

Mr.  Guido  Fusinato  replies  that  the  Government  to  which  these  vessels 
belong  will  notify  its  enemy  of  the  real  character  of  the  vessel. 
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Lieutenant  Commander  Ivens  Ferraz  thinks  that  the  vessel  will  carry  on 
board  papers  in  which  its  Government  has  certified  to  its  real  character. 

Mr.  Guido  Fusinato  thinks  that  it  is  only  a  matter  of  finding  a  formula. 
The  essential  point  is  the  recognition  of  the  exemption  by  the  belligerent. 

Mr.  Louis  Renault  remarks  that  it  will  only  be  necessary  for  the  Government 
to  which  the  vessel  belongs  to  send  explicit  notice  to  its  enemy.  There  is,  after 
all,  little  danger  of  abuses ;  vessels  on  a  scientific  mission  are  very  few  and  will 
seldom  be  found  in  waters  where  hostilities  are  being  carried  on. 

Mr.  Guido  Fusinato  joins  in  the  views  expressed  by  Mr.  Louis  Renault 
and  proposes  that  there  be  added  to  his  proposal  a  reservation  that  will  meet 
the  objections  which  have  been  presented. 

The  President  says  that  paragraph  1  has  been  adopted.  As  for  paragraph 
2,  the  Italian  delegation  proposes  to  seek  a  formula  that  will  meet  the  objections 
which  have  been  presented. 

Mr.  Guido  Fusinato  is  of  the  opinion  that  all  cases  of  immunity  should  be 
included  in  a  single  provision. 

Mr.  Heinrich  Lammasch  requests  that  the  word  "  purely  "  be  stricken  out. 
It  may  happen  that  certain  vessels  are  charged  with  a  scientific  mission  and  with 
a  commercial  mission  in  addition.  Such  was  the  case  with  the  Austrian  frigate 
Novara,  which  obtained  a  safe-conduct  from  France  and  Sardinia  during  the 
war  of  1859.  It  had  a  commercial  mission  subordinate  to  its  scientific  mission. 
The  omission  of  the  word  "  purely  "  would  permit  such  a  combination  again. 

Mr.  Guido  Fusinato  concurs  in  this  request,  which  is  granted  by  the  com- 
mittee. 

The  President  proposes  that  the  committee  pass  to  the  discussion  on  fishing 
boats,  and  reads  the  draft  provision  *  prepared  by  Mr.  Fromageot.  He 
[982]  requests  the  committee  to  come  to  an  agreement  upon  this  text,  and  then 
to  examine  the  Norwegian  proposal. 

Draft  Provision  Relative  to  Fishing  Boats 

Fishing  boats  engaged  exclusively  in  coastal  fishing  or  in  small  local  business  are 
exempt  from  capture,  as  well  as  their  gear,  appliances  and  apparatus. 

This  exemption  ceases  to  be  applicable  to  them  the  moment  they  take  part  in  any 
way  in  hostilities. 

If  military  reasons  require,  the  said  boats  may  be  ordered  away  by  the  belligerent,  or 
may  be  temporarily  detained  or  requisitioned  in  consideration  of  an  indemnity. 

Boats  thus  requisitioned  may  in  no  case  be  used  in  battle. 

His  Excellency  Mr.  Hagerup  remarks  that  his  proposal  is  to  be  attached  to 
paragraph  2  of  the  draft  provision. 

His  Excellency  Baron  von  Macchio  asks  himself  whether  the  phrase  "  small 
local  business  "  [des  services  de  petite  navigation  locale]  means  transportation 
of  farm  products  [service  d'cconomie  rurale].  He  would  prefer  the  latter 
formula. 

Mr.  Louis  Renault  replies  that  this  formula  does  not  express  in  French  his 
Excellency  Baron  von  Macchio's  idea.  It  would  be  clearer  to  say  "  in  agri- 
cultural transportation  "  [a  des  transports  agricoles] ,  but  small  local  business 
[la  petite  navigation  locale]  includes  that  class  of  transportation. 
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His  Excellency  Baron  von  Macchio  requests  that  the  minutes  shall  bring 
out  clearly  the  meaning  that  he  would  have  conveyed  by  the  expression  "  small 
local  business  "  [petite  navigation  locale]  and  its  scope.  The  report  shall  also 
allude  to  it. 

His  Excellency  Baron  von  Macchio  would  also  like  to  have  the  words 
"  the  cargo  or  load  "  added  to  "  gear,  appliances  and  apparatus." 

The  committee  takes  this  point  of  view. 

Mr.  Guido  Fusinato  replies  that  he  is  of  this  opinion  provided  the  cargo 
be  a  lawful  one. 

Jonkheer  van  Karnebeek  recalls  that  the  catch  of  fish  should  also  be  ex- 
empted. He  asks  whether  it  is  understood  that  the  catch  of  fish  is  included  in 
the  cargo. 

The  President  replies  in  the  affirmative. 

Mr.  Kriege  inquires  whether  fishing  boats  include  only  sailboats  and  not 
steamboats. 

Mr.  Fromageot  recalls  that  the  committee,  not  being  agreed  upon  this  point 
and  feeling  that  the  present  proposal x  was  inspired  by  a  humanitarian  sentiment, 
has  regarded  the  character  of  the  fishing  boat  as  being  a  question  of  fact. 

Mr.  Kriege  remarks  that  vessels  which  engage  temporarily  in  coastal  fish- 
ing or  in  small  local  business,  but  which  are  of  such  a  build  that  they  may  be 
used  for  other  purposes,  notably  for  fishing  on  a  large  scale,  naturally  are  sub- 
ject to  capture. 

The  President  replies  that  the  committee  has  in  mind  only  sailing  barks 
and  rowboats. 
[983]  His  Excellency  Mr.  van  den  Heuvel  recalls  that  the  committee  had  first 
decided  upon  the  terms  sailing  barks  and  rowboats,  but  that  this  formula 
raised  objections.  His  Excellency  Mr.  Hagerup  remarked  that  in  Norway  most 
fishing  boats  have  gasoline  or  steam  motors.  Lieutenant  Commander  Ivens 
Ferraz  then  requested  that  sailboats  with  an  auxiliary  gasoline  or  steam  motor 
be  not  included.  Finally  his  Excellency  Mr.  Keiroku  Tsudzuki  thought  that 
under  the  circumstances  it  would  be  better  not  to  try  to  define  a  fishing  boat 
according  to  its  motive  power,  but  to  leave  belligerents  entirely  free  to  pass 
upon  this  point. 

Mr.  Kriege  repeats  that  in  defining  a  fishing  boat  the  build  should  be  at  least 
equally  as  important  as  the  fact  of  engaging  in  coastal  fishing.  The  same  should 
be  the  case  with  boats  engaged  in  small  local  business.  There  can  be  no  doubt 
that  the  fact  that  a  boat  is  used  in  small  local  business  or  coastal  fishing  cannot 
in  itself  render  it  exempt  from  capture. 

His  Excellency  Mr.  Hammarskjold  requests  that  the  committee  shall  decide 
the  matter  with  circumspection.  Fishing  boats  may  go  far  out  to  sea  and  in 
limiting  their  field  of  action  we  run  the  risk  of  excluding  them  from  all  the 
benefits  of  immunity.  We  must  not  forget  in  this  matter  that  the  committee 
is  not  introducing  an  innovation  and  that  its  provisions  should  not  restrict  the 
practice  already  in  existence. 

The  President  states  that  he  is  convinced  that  the  question  has  been  settled 
by  the  committee. 

His  Excellency  Mr.  van  den  Heuvel  thinks  that  the  words  "  engaged  ex- 
clusively in  coastal  fishing  "  will  express  what  Mr.  Kriege  has  in  mind. 
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Mr.  Kriege  does  not  insist  upon  his  observations,  if  they  are  mentioned  in 
the  report. 

Captain  Behr  proposes  that  a  tonnage  limit  be  set. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  junks  are  not  always 
used  exclusively  in  fishing,  but  also  for  other  purposes. 

Lieutenant  Commander  Ivens  Ferraz  says  that  mariners  can  easily  recognize 
fishing  boats,  whose  build  varies  in  different  countries  and  waters. 

The  President,  having  informed  the  committee  that  paragraph  1  has  been 
adopted,  reads  paragraph  2. 

His  Excellency  Sir  Ernest  Satow  proposes  to  offer  an  amendment  prohibit- 
ing the  employment  and  requisitioning  of  fishing  boats  for  certain  purposes. 
This  amendment  will  come  up  for  discussion  in  connection  with  paragraph  4. 

Mr.  Heinrich  Lammasch  recalls  that  Mr.  Fromageot's  text  is  a  combina- 
tion of  the  Austro-Hungarian  and  Portuguese  proposals.1 

Jonkheer  van  Karnebeek  asks  whether  the  fact  of  having  participated  in 
hostilities  in  any  manner  whatsoever  is  sufficient  ground  for  suspending  the 
exemption  which  fishing  boats  enjoy  or  whether  these  boats  must  be  caught  in 
the  act  of  participation  in  order  to  lose  their  immunity.  The  wording  of  the 
second  paragraph  does  not  seem  to  be  clear  on  this  point. 

The  President  replies  that  that  will  depend  upon  the  circumstances. 

Paragraph  2  is  adopted. 

The  President  remarks  that  paragraph  3  was  drawn  up  in  accordance  with 
the  observations  of  Mr.  Louis  Renault,  who  requested  that  the  wording  used 

in  connection  with  hospital  ships  should  be  consulted. 
[984]   Mr.  Guido  Fusinato  would  prefer  the  words  "  the  belligerent  may  give 
orders  "  to  "  may  receive  orders  from  the  belligerent." 

The  President  states  that,  subject  to  revision  of  its  form,  paragraph  3  is 
adopted,  but  without  the  Norwegian  amendment,2  which  reads  as  follows : 

In  case  military  reasons  require,  the  said  boats  and  barks  may  be  requi- 
sitioned in  consideration  of  an  indemnity  equivalent  to  the  entire  value  of 
the  boat  or  the  bark  increased  by  ten  per  cent.  This  indemnity  shall,  so 
far  as  possible,  be  paid  in  cash ;  if  not,  it  shall  be  evidenced  by  a  receipt. 
Requisition  shall  not  be  claimed  except  under  the  authorization  of  the  com- 
manding officer  of  the  naval  force  present. 

His  Excellency  Mr.  Hagerup  refers  to  his  remarks  at  the  last  meeting. 
His  proposal  has  a  double  purpose.  In  the  first  place,  it  aims  to  determine  the 
conditions  for  requisitions  at  sea ;  it  therefore  attempts  to  fill  a  gap.  In  the 
second  place,  it  has  in  view  the  granting  of  a  limited  indemnity  to  fishermen 
whose  boats  are  requisitioned,  following  in  this  respect  the  proposal  adopted  by 
the  Commission  with  regard  to  neutral  boats.  In  so  far  as  the  amount  of  the 
indemnity  is  concerned,  the  proposal  refers  to  the  observations  which  their  Excel- 
lencies Mr.  Hagerup  and  Mr.  Milovan  Milovanovitch  presented.  In  this  class 
of  requisitions  the  value  of  the  article  is  at  times  insignificant,  while  the  loss  of 
work  is  more  important. 

His  Excellency  Baron  von  Macchio  concurs  in  his  Excellency  Mr. 
Hagerup's  observations,  but  thinks  that  the  humanitarian  object  in  mind  would 
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be  better  accomplished  if  it  were  also  stipulated  that  there  should  be  an  indemnity 
for  the  loss  of  the  cargo. 

Jonkheer  van  Karnebeek  inquires  whether  it  is  a  question  of  a  permanent 
requisition,  or,  as  in  the  proposal  drawn  up  by  Mr.  Fromageot,1  of  a  temporary 
requisition.  In  the  latter  case  an  indemnity  equivalent  to  the  full  value  of  the 
boat  seems  to  him  excessive.  He  thinks  that  there  should  be  still  further  dis- 
tinctions and  specification. 

His  Excellency  Mr.  Hagerup  replies  that  the  Austro-Hungarian  pro- 
posal 2  contemplates  only   permanent   requisitions ;  detention  is  another  matter. 

Lieutenant  Commander  Ivens  Ferraz  considers  that  it  is  rather  difficult  to 
determine  the  amount  of  the  indemnity  in  advance;  the  cases  may  be  very  dif- 
ferent. The  indemnity  for  the  full  value  of  the  bark  might  in  some  instances 
be  too  little;  it  would  be  too  much  if  the  requisition  were  temporary. 

His  Excellency  Mr.  van  den  Heuvel  proposes  that  the  common  law  be  ap- 
plied, that  is  to  say,  that  reparation  be  made  for  the  loss  actually  sustained.  If 
it  is  a  case  of  expropriation,  all  the  consequences  thereof  will  be  considered; 
if  it  is  a  case  of  use  for  a  short  period  or  a  long  period,  the  loss  of  work  will 
be  appraised.  It  is  difficult  to  lay  down  absolute  rules  on  this  point,  and  the 
Norwegian  proposal  has  the  drawback  of  laying  down  two  absolute  rules:  the 
first  fixing  the  indemnity  uniformly  in  all  cases,  whether  they  are  cases  of 
expropriation  or  of  temporary  use,  at  the  full  value  of  the  boat,  plus  a  sup- 
plemental sum ;  and  the  second  fixing  this  supplemental  indemnity  at  ten  per 
cent  again  in  all  cases  indiscriminately.  The  estimate  of  the  loss  and  of  the 
reparation  is  a  question  of  fact,  which  it  is  impossible  to  determine  in  advance. 

Mr.  Louis  Renault  is  of  the  opinion  that  striving  to  better,  oft  we  mar 
what's  well.  The  general  formula  of  the  draft  proposal *  is  preferable  to  that 
proposed  by  his  Excellency  Mr.  Hagerup.  The  indemnity  should  always  be  in 
proportion  to  the  loss  sustained.  This  loss  may  be  insignificant;  it  would  be  in 
the  majority  of  cases,  for  it  is  unlikely  that  the  requisitioning  of  fishing  boats 

for  any  great  length  of  time  would  be  a  frequent  occurrence. 
[985]  His  Excellency  Mr.  Hagerup  replies  that  this  remark  is  just,  if  it  refers 
to  the  general  rules  of  war  on  land  concerning  detention ;  but  this  is  not 
the  case  contemplated  by  the  amendment.  The  German  proposal  concerning 
requisitions  on  land  allows  neutrals  an  indemnity  exceeding  the  full  value;  it 
would  seem  that  we  should  not  allow  more  to  the  enemy. 

The  President  notes  that  two  systems  confront  each  other:  (1)  the  in- 
demnity will  be  fixed  according  to  the  common  law ;  (2)  it  will  be  fixed  as  set 
forth  in  the  Norwegian  proposal. 

His  Excellency  Mr.  Hagerup  remarks  that,  if  the  committee  adopts  the 
theory  of  his  Excellency  Mr.  van  den  Heuvel,  it  will  fix  the  indemnity  upon 
the  basis  of  the  direct  and  the  indirect  losses.  The  question  of  principle  to 
settle  is  this:  will  only  the  value  of  the  requisitioned  article  be  paid  for,  or  not 
only  the  value  of  the  article  but  the  loss  of  income  as  well?  In  the  latter  case, 
it  would  be  paying  more  to  enemies  than  to  neutrals. 

Paragraph  3  is  adopted. 

The    President    requests    the    committee    to    pass    upon    the    Norwegian 

amendment. 
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Mr.  Guido  Fusinato  is  of  the  opinion  expressed  by  Mr.  Louis  Renault 
that  it  is  not  possible  to  go  into  details  now.  He  does  not  think  that  arguments 
can  be  deduced  from  the  rules  in  force  in  land  warfare,  in  which  requisitions 
are  an  infringement  of  the  principle  of  the  inviolability  of  private  property,  a 
principle  which  is  not  recognized  in  naval  warfare. 

His  Excellency  Mr.  Hagerup  thinks  that  the  question  of  principle  involved 
bears  upon  the  question  as  to  whether  this  indemnity  will  cover  the  direct  loss 
or  whether  it  will  include  the  indirect  loss  as  well. 

The  President  asks  the  committee  whether  it  accepts  the  Norwegian 
amendment.1 

This  amendment  is  not  adopted. 

His  Excellency  Mr.  Hagerup  says  that  the  object  of  his  amendment  was  to 
establish  certain  rules  for  the  determination  of  indemnities  in  the  matter  of 
requisitions  at  sea. 

The  President  does  not  believe  that  the  examination  of  this  question  is 
within  the  scope  of  the  committee. 

His  Excellency  Mr.  Hagerup  replies  that  the  same  course  might  be  fol- 
lowed as  in  the  case  of  bombardment,  with  regard  to  which  certain  rules  were 
laid  down. 

The  President  is  still  of  the  opinion  that  the  point  mentioned  by  his  Excel- 
lency Mr.  Hagerup  is  not  within  the  scope  of  the  program.  It  is  for  the  Com- 
mission to  decide  whether  it  wishes  to  discuss  it. 

He  proposes  that  the  committee  postpone  to  the  next  meeting  the  discussion 
of  paragraph  4,  as  well  as  of  the  proposal  which  the  British  delegation  is  to 
submit  in  connection  with  this  paragraph. 
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His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  fifth  meeting  are  adopted. 

The  President  recalls  that  there  was  a  misunderstanding  at  the  last  meeting 
with  regard  to  the  votes  on  the  modification  of  paragraph  1  of  the  draft  regu- 
lations concerning  the  crews  of  captured  merchant  ships.1  His  Excellency  Mr. 
van  den  Heuvel  has  been  good  enough  to  draw  up  a  formula  which  he  intends 
to  submit  to  the  committee. 

His  Excellency  Mr.  van  den  Heuvel  recalls  that  the  committee  was  in 
agreement  on  the  substance  of  the  matter  and  that  it  was  merely  a  question  of 
finding  a  formula  that  would  state  this  agreement.  After  careful  consideration, 
he  has  come  to  the  conclusion  that  he  can  propose  to  the  committee  the  following 
formula  as  a  final  paragraph  to  the  proposal  proclaiming  the  freedom  of  the 
crews :  "  The  preceding  provisions  do  not  apply  to  ships  taking  part  in  the 
hostilities." 

This  formula  permits  a  capturing  ship  not  to  set  free  the  crews  of  merchant 
ships  that  take  part  in  hostilities.  The  acts  which  may  be  regarded  as  such 
participation  are  not  specified  by  the  committee;  this  is  left  to  the  free  judg- 
ment of  the  belligerent.  His  Excellency  Mr.  van  den  Heuvel  hopes  that  this 
formula  will  be  accepted  unanimously  by  the  members  of  the  committee. 

Mr.  Kriege  concurs  in  his  Excellency  Mr.  van  den  Heuvel's  remarks  and 
accepts  the  formula  proposed. 

His  Excellency  Sir  Ernest  Satow  asks  time  to  think  the  matter  over  and 
assures  the  committee  that  he  will  do  his  best  to  accept  the  formula. 

The  President  notes  that  the  committee  has  raised  no  objections  and  that 
his  Excellency  Sir  Ernest  Satow  asks  for  time  for  reflection.  He  thanks  his 
Excellency  Mr.  van  den  Heuvel  for  having  sought  and  found  a  formula  capable 

of  bringing  about  agreement. 
[987]   Mr.  Kriege  requests  that  the  following  sentence  concerning  communica-. 
tion  by  the  captor  State  to  its  enemy  of  the  list  of  the  ship's  crew  be  added 
to  paragraph  4 :  "  Their  names  will  be  communicated  to  it  by  the  belligerent 
captor." 

The  committee  adopts  this  amendment. 

Mr.  Fromageot  (reporter)  reads  the  text  of  the  new  article,  to  wit: 

When  an  enemy  merchant  ship  is  captured  by  a  belligerent,  the  neutral  members  of  its 
crew  shall  not  be  made  prisoners  of  war. 

The  same  rule  shall  apply  in  the  case  of  the  captain  and  officers,  if  they  are  subjects. 
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or  citizens  of  a  neutral  Power,  provided  they  formally  promise  in  writing  not  to  serve  on 
an  enemy  vessel  while  the  war  lasts. 

The  captain  and  the  officers  and  the  members  of  the  crew,  who  are  enemy  subjects  or 
citizens,  shall  not  be  made  prisoners  of  war  on  condition  that  they  engage  by  formal 
written  promise  not  to  undertake  any  service  connected  with  the  war  operations  while  hos- 
tilities last. 

A  belligerent  State  is  forbidden  knowingly  to  employ  an  individual  who  has  been 
released  under  the  above-mentioned  condition. 

The  text  is  approved  with  the  reservation  of  the  formula,  proposed  by  Mr. 
Kriege,  concerning  notification  of  the  list  of  the  crew. 

The  President  requests  the  committee  to  continue  the  discussion  of  the  draft 
provision  relative  to  fishing  boats.1 

With  regard  to  paragraph  3  Jonkheer  van  Karnebeek  asks  whether  the 
words,  "  in  consideration  of  an  indemnity,"  apply  to  temporary  detention  as 
well  as  to  requisitions.  If  this  is  not  the  case,  it  will  be  necessary  to  modify 
the  wording  to  make  it  clear. 

Mr.  Fromageot  replies  that  the  indemnity  applies  only  to  requisitions. 

His  Excellency  Mr.  Hammarskjold,  however,  thinks,  if  his  memory  is 
correct,  that  in  the  course  of  the  discussion  there  has  been  mention  of  such 
temporary  use  and  that  the  committee  has  manifested  its  intention  to  admit  the 
principle  of  indemnity  in  all  cases  where  the  owner  would  naturally  suffer  loss. 

The  President  is  of  the  opinion  that  the  indemnity  applies  only  to  requisi- 
tions.   A  comma  might  be  placed  after  the  word  "  detained." 

His  Excellency  Mr.  Hagerup  recalls  that  from  the  point  of  view  taken  by 
his  Excellency  Mr.  van  den  Heuvel,  the  word  "  indemnity  "  would  include  any 
loss.  This  point  of  view  seems  now  to  be  disputed.  As  the  representative  of 
a  country  where  coastal  fishing  is  an  essential  means. of  livelihood  to  a  large 
proportion  of  the  population,  he  desires  to  say  that  the  vague  and  incomplete 
rule  adopted  by  the  committee  with  regard  to  requisitions  make  the  draft  rather 
unacceptable  and  he  reserves  his  vote  on  the  draft  as  a  whole. 

The  President  replies  that  the  committee  has  already  passed  upon  the 
matter.  Up  to  the  present  time  international  law  has  created  no  obligation  with 
regard  to  indemnities  to  be  awarded  fishermen.  The  agreement  upon  this  point 
marks  considerable  progress.  As  for  the  committee's  vote,  it  covered  only  indem- 
nities for  requisitions. 

Mr.  Guido  Fusinato  insists  upon  a  modification  of  paragraph  3  to  make  it 
read  as  follows:  "The  belligerent  may  give  orders.   ..." 
[988]   Mr.  Fromageot  replies  that  this  remark  will  be  taken  into  account  in  the 
final  draft. 

With  regard  to  the  last  paragraph  of  the  draft,  his  Excellency  Sir  Ernest 
Satow  recalls  that  it  is  the  subject  of  an  amendment  submitted  by  the  British 
delegation  to  prohibit  the  use  of  fishing  boats  for  military  purposes.  The 
immunity,  which  it  is  proposed  to  grant  to  fishing  populations  and  their  boats, 
must  have  as  its  corollary  the  obligation  not  to  take  part  in  the  war. 

The  President  remarks  that  the  British  amendment  covers  both  the  rela- 
tions between  fishermen  and  their  Government  and  those  between  fishermen 
and  the  belligerent.  Hence  it  follows  that  it  may  require  a  modification  in 
domestic  laws. 
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His  Excellency  Sir  Ernest  Satow  cannot  admit  that  a  Government  may 
employ  fishermen  who  enjoy  entire  immunity  in  the  transportation  of  munitions 
of  war,  in  espionage,  or  in  acts  of  hostility. 

His  Excellency  Mr.  Keiroku  Tsudzuki  inquires  whether  it  would  not  suffice 
to  prohibit  the  use  of  fishing  barks  for  surreptitious  military  purposes.  In  Japan 
the  build  of  boats  does  not  vary,  whether  they  are  used  for  fishing  or  for  the 
transportation  of  troops.  All  that  can  be  required  is  that  they  be  not  employed, 
under  the  disguise  of  a  peaceful  occupation,  for  military  purposes. 

His  Excellency  Mr.  van  den  Heuvel  thinks  that  the  belligerent  should  be 
in  a  position  not  to  be  taken  unawares,  and  that  he  should  know  by  means  of 
some  sign  or  flag  the  actual  purpose  for  which  the  fishing  bark  is  being  used. 

His  Excellency  Sir  Ernest  Satow  thinks  that  the  prohibition  in  the  matter 
of  fishing  boats  should  also  include  their  crews  and  that  it  is  the  character  of 
the  crew  especially  that  should  be  considered  in  determining  the  purpose  for 
which  the  boat  is  being  used. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  by  flying  the  naval 
flag  boats  may  be  employed  for  military  purposes. 

His  Excellency  Sir  Ernest  Satow  replies  in  the  affirmative,  but  lays  stress 
upon  the  danger  in  employing  fishing  boats  for  military  purposes ;  their  immunity 
demands  absolute  abstention  in  this  respect. 

The  President  proposes  that  the  words,  "  It  is  desirable,"  be  used,  as  they 
would  have  the  advantage  of  leaving  the  States  entirely  free  and  of  reserving 
possible  modifications  necessary  in  domestic  legislation. 

His  Excellency  Sir  Ernest  Satow  replies  that  it  is  evident  that  his  text  may 
lead  certain  States  to  modify  their  domestic  laws,  but  this  was  likewise  the  case 
with  the  Geneva  Convention. 

His  Excellency  Mr.  Milovan  Milovanovitch  believes  it  quite  possible  for  a 
State  to  renounce  the  employment  of  fishing  populations  in  military  operations. 
But  it  may  happen  that  such  a  population  takes  part  in  hostilities.  In  this  case 
it  loses  its  privilege,  and  it  will  lose  it  whether  it  acts  on  its  own  initiative  or 
by  order  of  its  Government. 

Mr.  Louis  Renault  points  out  that  the  difference  between  the  system  of 
his  Excellency  Sir  Ernest  Satow  and  that  of  his  Excellency  Mr.  Keiroku 
Tsudzuki  is  that  his  Excellency  Sir  Ernest  Satow  aims  to  remove  fishermen 
and  their  vessels  from  the  field  of  war  operations.  It  may  be  that  the  vessel 
is  employed  accidentally.  If  caught  in  the  act,  it  goes  without  saying  that 
[989]  it  may  be  captured ;  but  if  it  is  not  caught  in  the  act,  is  it  still  subject  to 
capture?  That  is  the  question  to  be  elucidated.  His  Excellency  Mr. 
Keiroku  Tsudzuki,  on  his  side,  asks  that  the  boat  be  subject  to  military 
requisition,  but  that  in  such  case  its  use  be  clearly  indicated.  It  goes  without 
saying  that  it  may  then  be  treated  as  a  war-ship  and  destroyed. 

His  Excellency  Mr.  Keiroku  Tsudzuki  is  of  this  opinion.  He  again  refers 
to  the  special  character  of  junks,  which  have  nothing  in  particular  to  distinguish 
them  according  to  the  use  to  which  they  are  put.  He  adopts  Mr.  Renault's 
conclusions  as  to  the  consequences  of  their  employment  for  military  purposes. 

His  Excellency  Mr.  Milovan  Milovanovitch  distinguishes  three  different 
situations : 

1.  Fishing  boats  take  no  part  in  hostilities. 

2.  They  take  part  therein  openly. 
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3.  Finally,  they  take  part  therein,  but  conceal  their  true  character.  In  the 
second  case  they  will  be  treated  as  belligerents;  in  the  third  case  they  will  be 
treated  in  the  same  way  as  persons  on  land  who  take  part  in  hostilities  without 
being  belligerents. 

His  Excellency  Sir  Ernest  Satow  proposes  that  only  the  first  two  para- 
graphs be  retained  in  the  draft  provision  *  and  that  the  rest  be  omitted. 

His  Excellency  Mr.  van  den  Heuvel  is  disposed  to  accept  this  suggestion, 
but  it  is  necessary  to  look  into  its  consequences.  The  present  law,  which  gives 
the  belligerent  State  the  right  of  requisition  over  all  the  property  of  its  subjects, 
will  continue ;  but  we  must  know  whether  the  State  has  the  same  right  of  requi- 
sition on  the  high  seas  with  respect  to  the  barks  of  its  enemy. 

Mr.  Kriege  supports  the  British  proposal. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  his  Excellency  Sir  Ernest 
Satow  whether  this  provision  preserves  a  prohibition  as  regards  belligerents  in 
the  matter  of  fishing  boats. 

His  Excellency  Sir  Ernest  Satow  replies  that  any  participation  in  hostili- 
ties is  ground  for  withdrawal  of  the  immunity. 

At  the  request  of  Baron  von  Macchio,  the  omission  of  the  !ast  two  para- 
graphs of  the  draft  provision  is  put  to  vote: 

Yeas:  Germany,  United  States  of  America,  Belgium,  Brazil,  Great  Britain, 
Italy,  Japan,  Norway,  Russia,  and  Serbia. 

Nays:  Austria-Hungary,  France,  and  Sweden. 

Not  voting:  Netherlands. 

Jonkheer  van  Karnebeek  desires  to  give  his  reason  for  not  voting.  By 
voting  for  the  omission  of  the  two  paragraphs,  he  would  be  sacrificing  the 
indemnity  in  case  of  requisition.  By  voting  against  it  he  would  be  running  the 
risk  of  aiding  in  the  defeat  of  the  very  principle  of  exemption. 

The  President  proposes  that  the  committee  discuss  the  question  of  the 

destruction  of  neutral  prizes:    He  recalls  that  the  Commission  has  before 

[990]  it  a  British 2  and  a  Russian  s  proposal,  and  Japanese  amendments.4    The 

Russian  proposal,  being  of  a  general  character,  can  be  used  as  a  starting 

point  in  the  discussion. 

His  Excellency  Count  Tornielli  remarks  that  in  the  Third  Commission  the 
Italian  delegation  presented  a  proposal  permitting  belligerent  ships  to  bring  their 
neutral  prizes  into  a  neutral  port,  to  be  sequestered  there.  The  attitude  of  cer- 
tain States  on  the  destruction  of  neutral  prizes  may  depend  upon  the  fate  of 
this  proposal. 

The  President  proposes  that  the  committee  pass  upon  the  general  principle 
and  postpone  to  a  later  date  consideration  of  its  consequences. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  there  has  been  on  the 
part  of  the  Japanese  delegation  a  slight  misunderstanding  as  to  the  scope  of  the 
British  proposal.  In  Japanese  jurisprudence  capture  and  destruction  of  mer- 
chant ships,  which  are  in  the  service  of  the  State,  are  ordinarily  within  the  juris- 
diction of  prize  courts.  The  inference  might  be  drawn  that  these  merchant  ships 
were  included  in  the  term  "  neutral  prizes  "  used  in  the  British  proposal.  But 
according  to  the  English  proposal,  as  well  as  in  English  jurisprudence,  it  appears 

'  Annex  54. 

*  Annex  39. 

*  Annex  40. 

*  Annex  41. 
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that  boats  of  this  character  are  not  included  in  the  term  "  neutral  prizes."  The 
same  is  true  as  regards  points  b  and  c  of  the  Japanese  proposal ;  these  cases 
also  are  beyond  the  scope  of  the  British  proposal,  since  they  cannot  be  consid- 
ered as  prizes  already  taken.  Under  these  circumstance,  the  Japanese  delegation 
considers  it  useless  to  make  amendments  to  the  British  draft  and  withdraws  its 
proposal. 

The  President  makes  official  note  of  his  Excellency  Mr.  Keiroku  Tsud- 
zuki's  declarations. 

Captain  Behr  delivers  the  following  address : 

In  one  of  the  declarations  made  at  the  meeting  of  the  Fourth  Commission, 
held  on  August  7,  with  regard  to  the  question  of  the  destruction  of  prizes, 
occurs  the  following  passage: 

The  theory  that  the  belligerent  has  the  right  to  sink  a  neutral  prize 
was  advanced  for  the  first  time,  if  I  am  not  mistaken,  in  the  course  of  the 
recent  war  in  the  Far  East. 

I  deem  it  my  duty  to  call  the  committee's  attention  to  the  incorrectness  of 
this  assertion.  The  right  to  destroy  neutral  prizes  in  certain  cases  of  force 
majeure  is  not  an  innovation  in  the  domain  of  the  law  of  nations. 

Without  attempting  a  doctrinal  and  historical  discussion,  I  shall  confine 
myself  to  recalling  certain  recent  provisions,  which  seem  to  me  to  bear  out  my 
point. 

The  instructions  of  the  French  Minister  of  Marine,  dated  July  25,  1870, 
contain  the  following  passage : 

If  an  uncontrollable  circumstance  should  force  a  cruiser  to  destroy  a 
prize  because  its  preservation  would  jeopardize  its  own  safety  or  the  suc- 
cess of  its  operations,  it  should  be  careful  to  preserve  all  the  ship's  papers 
and  other  necessary  evidence  for  the  adjudication  of  the  prize  and  the 
determination  of  the  amount  of  the  indemnity  to  be  awarded  to  the  neutrals 
whose  non-confiscable  property  may  have  been  destroyed.  The  right  of 
destruction  should  be  exercised  most  sparingly. 

General  Orders  No.  492  of  the  Secretary  of  the  American  Navy,  dated  June 
20,  1898,  were  no  less  explicit.    Paragraph  25  reads  as  follows : 

If  there  are  controlling  reasons  why  vessels  that  are  properly  captured 

may  not  be  sent  in  for  adjudication — such  as  unseaworthiness,  the  existence 

of  infectious  disease,  or  the  lack  of  a  prize  crew — they  may  be  appraised 

[991]  and  sold,   and   if  this  cannot  be  done,  they  may   be  destroyed.    The 

imminent  danger  of  recapture  would  justify  destruction  if  there  should 

be  no  doubt  that  the  vessel  was  a  proper  prize. 

The  Naval  War  Code  of  1900  of  the  United  States  of  America  reproduces, 
word  for  word,  in  its  Article  50  the  rule  which  has  just  been  quoted.  I  have 
ventured  to  cite  this  provision  in  view  of  the  fact  that  the  Naval  Code  of  1900 
is  the  most  recent  codification  of  international  maritime  law. 

The  provisions  I  have  cited  make  no  distinction  between  enemy  prizes  and 
neutral  prizes,  and  I  do  not  see  how  it  could  be  proved  that  they  refer  only  to 
enemy  prizes.  That  is  why  it  is  not  in  the  last  war  in  the  Far  East  that  we 
should  look  for  the  origin  of  the  right  of  destruction  of  neutral  prizes  in  the 
event  of  force  majeure. 

If  we  consult  English  law,  as  deduced  from  its  practice,  we  reach  practically 
similar  conclusions. 


EIGHTH  MEETING,  AUGUST  24,  1907  979 

Lushington's  classic  manual  of  prize  law  '  contains  the  following  rules : 

Article  303.     In  the  following  cases: 

1.  If  the  officer  who  conducts  the  search  reports  that  the  vessel  is  not 
in  condition  to  be  sent  into  port  for  adjudication;  or 

2.  If  the  commanding  officer  is  not  in  a  position  to  spare  a  prize  crew 
to  take  it  into  a  port  of  adjudication,  the  commanding  officer  shall  release 
the  vessel  and  its  cargo  without  ransom,  provided  there  is  no  prima  facie 
evidence  that  it  belongs  to  the  enemy. 

Article  304.  But  if  in  the  two  above-mentioned  cases  there  is  prima 
facie  evidence  that  the  vessel  belongs  to  the  enemy,  the  commanding  officer 
will  transfer  the  crew,  the  ship's  papers  and  the  cargo,  if  possible,  and  then 
destroy  the  vessel. 

It  is  not  difficult  to  prove  that  these  provisions,  which  at  first  sight  appear 
to  relate  only  to  enemy  prizes,  are  applicable  to  a  very  large  category  of  neutral 
prizes.  Thus,  according  to  Article  20  of  the  same  manual,  all  persons  who 
merely  have  a  commercial  residence  in  enemy  territory,  regardless  of  their 
nationality,  are  considered  enemies.  Likewise  an  enemy  vessel  sold  to  a  neutral 
even  before  the  outbreak  of  the  war  but  in  anticipation  of  this  war,  and  various 
other  classes  of  vessels,  which  are  considered  neutral  vessels  according  to  con- 
tinental doctrine,  are  considered  enemy  vessels.  It  follows  from  these  provi- 
sions that  in  practice  British  theory  recognizes  the  right  to  destroy  various 
prizes  which  from  the  point  of  view  of  continental  doctrine  are  neutral  prizes. 

Permit  me  to  add  to  the  foregoing  certain  considerations  of  a  practical 
nature.  Let  us  suppose  that  the  Convention  forbidding  the  sinking  of  neutral 
vessels  is  concluded  and  accepted  by  all.  Every  prize  that  cannot  be  brought 
before  a  prize  court  must  be  released.  I  ask  you  to  examine  more  closely  a 
case  which  is  not  at  all  unlikely  to  arise  and  which  might  occur  in  any  war. 

The  commanding  officer  of  a  cruiser  takes  a  prize.  It  is  an  enormous  neu- 
tral ship  with  a  cargo  of  cannon,  arms,  and  ammunition  destined  for  the  enemy. 
There  is  no  doubt  as  to  this  last  point.    The  ship's  papers  show  this  to  be  so 

and  the  captain  of  the  captured  ship  does  not  deny  it. 
[992]  Unfortunately  the  commanding  officer  of  the  cruiser  finds  it  impossible  to 
bring  his  prize  before  a  prize  court  because  an  enemy  force  is  in  the  vicinity, 
or  because  the  prize,  which  has  sufficient  fuel  to  take  it  to  the  enemy,  that  is  to 
say,  to  its  destination,  has  not  sufficient  to  take  it  to  the  port  where  the  prize 
court  is  located,  or  else  because  the  nearest  port  of  the  captor  is  so  far  distant 
that  the  cruiser  itself  could  not  reach  it  without  stopping  at  neutral  ports,  which 
it  is  forbidden  to  enter  with  a  prize. 

It  must  therefore,  by  virtue  of  our  Convention,  allow  its  prize  to  proceed 
to  its  destination.  It  will  be  obliged  to  send  to  the  enemy  the  material  which 
the  latter  needs  to  do  damage  to  the  captor's  country. 

In  such  a  contingency  it  is  compelled  to  become,  as  it  were,  a  contractor 
that  supplies  the  enemy  with  cannon  and  ammunition.  Do  you  not  think,  gentle- 
men, that  you  are  exposing  this  poor  commanding  officer  to  a  very  cruel  torture, 
because  he  will  certainly  be  obliged  to  say  to  himself :  "  The  enemy  will  fire 
upon  my  people  with  these  cannon,  which  I  am  sending  him ;  perhaps  with  one 
of  the  projectiles  which  make  up  the  cargo  of  my  released  prize  he  will  sink 
my  cruiser?" 

Do  you  not  think  that  he  will  feel  that  he  would  be  a  traitor  to  his  country 

1  Professor  Holland's  edition  of   1888. 
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if  he  obeyed  the  Convention  and  sent  these  cannon  and  projectiles  to  the  enemy? 

And  it  is  with  generous  and  humanitarian  impulses  that  we  would  make  a 
law  that  would  have  such  consequences! 

And  then  everybody  will  see  that,  while  the  Second  Commission  forbids 
the  invading  enemy  to  require  of  the  inhabitants  of  occupied  territory  any  par- 
ticipation in  military  operations  against  their  country,  the  Fourth  Commission 
requires  a  naval  officer  in  certain  cases  actually  to  aid  the  enemy  by  sending  him 
cannon,  arms,  etc.,  which  this  enemy  needs  to  do  more  damage  to  the  officer's 
own  fellow  countrymen. 

The  idea  impelling  the  making  of  such  a  law  does  not  to  my  mind  deserve 
to  be  called  generous  and  humanitarian.  That  is  why  I  shall  vote  against  the 
absolute  prohibition  of  the  destruction  of  neutral  prizes,  recognizing,  however, 
the  right  to  an  indemnity  if  the  prize  court  should  decide  that  the  capture  and 
destruction  were  illegal. 

Mr.  Kriege  is  given  the  floor  and  makes  the  following  statement: 

The  German  delegation  is  in  complete  accord  with  the  view  of  the  Russian 
delegation  as  regards  the  destruction  of  neutral  ships.  It  is  of  the  opinion  that 
such  destruction  is  permitted  by  international  law  as  it  stands  at  present,  that  it 
is  indispensable  from  a  military  point  of  view,  and  that  it  does  not  demand 
excessive  severity  toward  the  owner  of  the  vessel. 

International  law  is  not  opposed  to  the  destruction  of  neutral  ships.  Allow 
me  to  quote  on  this  point  the  opinion  of  one  of  the  most  celebrated  contemporary 
writers  on  international  law,  Professor  Holland  of  England,  who  in  his  letters 
to  the  Times,  written  during  the  Russo-Japanese  war,  upheld  the  doctrine  that 
the  destruction  of  neutral  prizes  by  a  belligerent  is  lawful  warfare.  To  prove 
that  a  rule  exists  in  international  law,  we  can  do  no  better,  in  my  opinion  than 
to  show  that  this  rule  is  followed  by  the  majority  of  Powers.  This  is  the  case 
with  the  question  before  the  committee.  Professor  Holland  has  stated  that 
the  destruction  of  neutral  prizes  is  or  has  been  permitted  by  the  laws  of  France, 
of  the  United  States  of  America,  of  Japan,  and  of  Russia.  Germany  has  rec- 
ognized the  right  of  the  belligerent  to  destroy  neutral  prizes  in  the  last  war.  The 
United  States  refused  to  adopt  the  view  of  the  English  Government  with  regard 
to  the  destruction  of  an  English  vessel  during  that  war.  There  are,  then,  in 
[993]  the  laws  of  most  countries  provisions  permitting  the  sinking  of  neutral 
prizes  under  exceptional  circumstances. 

In  England  they  have  always  appealed  in  this  matter  to  the  opinion  of  prize 
judges,  especially  the  opinion  of  Lord  Stowell  in  the  case  of  the  Felicity. 
It  is  Professor  Holland  again  who  has  shown  that  Lord  Stowell  by  no  means 
wished  to  maintain  that  the  destruction  of  vessels  is  never  permitted.  Lord 
Stowell  merely  said  that  destruction  is  justifiable  only  in  cases  "  of  the  greatest 
importance  to  the  captor's  own  State  after  securing  the  ship's  papers  and  sub- 
ject to  the  right  of  neutral  owners  to  receive  full  compensation." 

This  opinion  is  shared  by  the  eminent  American  writer,  Woolsey,  in  his 
Introduction  to  the  Study  of  International  Law.  Allow  me  to  quote  the  words 
of  this  author: 

According  to  English  decisions  the  destruction  of  neutral  vessels  taken 
as  prizes  can  be  justified  only  by  the  most  cogent  reasons  of  public  service. 

I  could  quote  a  whole  series  of  continental  writers  who  are  of  the  same 
opinion. 
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It  would  appear,  therefore,  that  we  must  agree  that  the  destruction  of  prizes 
is  admitted  by  the  present  law. 

In  considering  the  question  de  lege  ferenda,  the  military  reasons  indicated 
at  the  meeting  of  the  subcommission  by  Colonel  Ovtchinnikow  of  the  Admiralty, 
which  Captain  Behr  has  just  set  forth,  ought,  it  seems  to  me,  to  remove  all 
doubt.  The  commanding  officer  of  the  cruiser  would  indeed  be  failing  in  his 
duty,  if  he  allowed  a  neutral  ship  carrying  arms  and  munitions  to  the  enemy 
forces  to  escape,  solely  for  the  reasons  that  he  had  no  means  of  bringing  it  into 
port.  In  this  case  military  necessities  demand  imperatively  the  destruction  of 
the  prize,  and  no  one  would  be  willing  to  dispute  the  legality  of  this  action. 

Allow  me,  finally,  to  say  a  few  words  about  the  apprehensions  of  the 
owners  of  sunken  neutral  vessels.  There  are  only  two  possible  cases:  either 
the  capture  of  the  vessel  was  justified  or  it  was  not.  Under  the  first  hypothesis 
the  prize  court  should  confirm  the  prize  and  the  owner  will  lose  his  ship,  whether 
it  is  brought  into  port  or  destroyed.  In  the  second  case  there  can  be  no  doubt 
but  that  the  captor  State  must  answer  for  the  acts  of  the  cruiser  and  indemnify 
the  owner  for  the  loss  resulting  therefrom.  If  the  prize  has  been  destroyed, 
it  will  therefore  be  bound  to  pay  the  full  value  of  the  .vessel  and  of  its  cargo. 
The  prize  court,  in  declaring  the  capture  invalid,  will  be  called  upon  to  assess 
the  amount  of  this  indemnity.  If  we  succeed,  as  we  hope,  in  establishing  an 
international  prize  court,  the  interests  of  the  owner  of  the  ship  and  of  the  goods 
wrongfully  destroyed  would  henceforth  be  amply  safeguarded. 

Such  are  the  reasons,  gentlemen,  which  have  led  us  to  support  the  Russian 
proposal. 

His  Excellency  Sir  Ernest  Satow  remarks  that  Professor  Holland,  quoted 
by  Mr.  Kriege,  has  written  two  letters  *  on  this  same  subject  to  the  opposite 
effect.  He  is  also  up  on  the  legislation  of  the  various  States  concerning  this 
matter  and  knows  that  the  Russian  Government  has  had  a  very  useful  compila- 
tion distributed,  which  makes  it  possible  to  see  the  status  of  questions  of  mari- 
time law  throughout  the  whole  world.  Finally,  we  cannot  forget  that  the 
[994]  American  Regulations  of  1899  concerning  the  destruction  of  neutral 
prizes  have  recently  been  rescinded.  But  it  is  evident  from  all  these  laws 
that  a  few  States  cannot  by  themselves  create  international  law  and  that  the 
mission  of  the  Conference  is  to  seek  a  basis  of  agreement  for  the  future. 

The  British  delegation  asks  that  neutral  prizes  be  released,  if  they  cannot 
be  brought  into  a  port  of  the  belligerent  where  there  is  a  prize  court.  It  cannot 
be  denied  that  this  proposal  which  tends  to  guarantee  the  existence  of  the  pri- 
vate property  of  a  friendly  nation  has  justice  and  logic  in  its  favor. 

His  Excellency  Count  Tornielli  calls  the  committee's  attention  again  to  the 
discussion  which  is  to  take  place  next  Monday  in  the  committee  of  the  Third 
Commission  on  allowing  belligerents  the  privilege  of  bringing  their  neutral 
prizes  into  neutral  ports.  The  solution  of  this  question  cannot  fail  to  have  a 
great  influence  on  the  decision  that  the  States  will  come  to  with  regard  to  the 
destruction  of  neutral  prizes.  One  of  the  principal  arguments  advanced  by  the 
partisans  of  the  right  of  destruction  is  the  inequality  that  exists  in  this  respect 
between  States  which  have  numerous  possessions  and  consequently  ports  in 
all  quarters  of  the  world  and  States  which  have  not  this  advantage.  It  is  evident 
that  the  latter  will  very  often  be  forced  to  release  neutral  prizes  which  they  are 
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unable  to  bring  into  port.  Now,  the  proposal  submitted  to  the  Third  Commis- 
sion will  have  the  effect  of  removing  this  inequality  and  will  permit  all  States 
to  consent  to  the  abandonment  of  the  right  to  destroy  neutral  prizes.  Prizes 
will  be  kept  under  sequestration  in  neutral  ports  until  they  can  be  brought  before 
a  prize  court. 

The  President  thinks  that  it  would,  as  a  matter  of  fact,  be  preferable  to 
postpone  the  discussion  on  the  destruction  of  neutral  prizes  until  after  the  ques- 
tion submitted  to  the  Third  Commission  has  been  decided.  Perhaps  it  will  then 
be  possible  to  reach  an  agreement. 

His  Excellency  Sir  Ernest  Satow  thinks  that  the  discussion  of  the  question 
submitted  to  the  Third  Commission  will  very  likely  take  more  than  one  day ;  the 
modification  which  it  is  proposed  to  introduce  into  the  common  law  requires  the 
creation  of  a  brand  new  procedure  and  the  elaboration  of  definite  rules  as  to 
the  duration  of  sequestration,  the  documents  to  be  furnished,  and  the  witnesses 
to  be  summoned.  This  innovation  will  involve  a  lot  of  details  that  must  be 
settled.  There  is  no  reason  to  suppose,  in  the  first  place,  that  all  this  will  be 
finished  in  a  single  day  and,  in  the  second  place,  that  neutral  States  will  consent 
to  admit  to  their  ports  the  prizes  which  belligerents  will  want  to  bring  in.  Great 
Britain  especially  is  not  at  all  disposed  to  allow  its  ports  to  be  invaded  by  prizes. 

The  President  proposes  that  the  committee  postpone  the  discussion  of  the 
destruction  of  neutral  prizes  until  after  next  Monday.  The  committee  will  per- 
haps be  in  a  better  position  to  reach  a  decision  at  that  time. 


[995] 

NINTH  MEETING 

AUGUST  28,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  sixth  meeting  are  adopted. 

On  the  proposal  of  the  President,  the  adoption  of  the  minutes  of  the  seventh 
meeting  is  postponed  to  the  next  meeting. 

The  President  returns  to  the  discussion  of  the  destruction  of  neutral  prizes, 
which  was  begun  at  the  last  meeting.  He  recalls  that,  on  the  proposal  of  his 
Excellency  Count  Tornielli,  the  committee  had  decided  that  its  decision  would 
depend  upon  that  reached  by  the  second  subcommission  on  the  right  allowed 
neutral  Governments  to  admit  neutral  prizes  to  their  ports,  to  be  kept  there 
under  sequestration. 

The  President  reads  a  letter  in  which  his  Excellency  Count  Tornielli  in- 
forms him  of  the  result  of  the  deliberations  which  have  taken  place  on  this  point 
in  the  subcommission.  Nine  delegations  voted  in  the  affirmative  and  five  dele- 
gations, which  are  awaiting  instructions  from  their  Governments,,  made  res- 
ervations. 

Under  these  circumstances  the  President  proposes  that  the  committee 
exchange  views  on  the  subject  of  the  destruction  of  neutral  prizes,  in  order  to 
clear  the  way  and  to  endeavor  to  reach  a  reconciliation  of  divergent  views.  Its 
vote  would  be  reserved  until  the  second  subcommission  of  the  Third  Commission 
had  reached  a  final  decision. 

Mr.  Guido  Fusinat^points  out  that  the  decision  may  modify  the  situation 
considerably.  It  is  beyond  doubt  that  the  right  allowed  neutral  Governments  to 
admit  to  their  ports  neutral  prizes  will  have  the  effect  of  reestablishing  [abolish- 
ing?] the  inequality  existing  between  the  different  States  which  have  more  or 
less  numerous  colonial  possessions  and  consequently  would  remove  most  of  the 
objections  which  the  English  proposal  has  encountered. 

The  President  agrees  with  these  observations. 

Mr.  Guido  Fusinato  adds  that  the  subcommission  of  the  Third  Commis- 
[996]  sion,  on  its  side,  is  awaiting  the  action  of  the  Fourth  Commission  on 
the  British  proposal  concerning  the  destruction  of  neutral  prizes  *  before 
coming  to  a  decision. 

Mr.  Kriege  asks  whether  the  proposal  submitted  to  the  Third  Commission 
imposes  upon  neutral  Governments  the  obligation  to  admit  neutral  prizes  to 
their  ports  or  whether  it  merely  creates  a  privilege.  For  his  part,  he  thinks  that 
the  proposal  should  merely  allow  a  privilege  and  not  create  a  duty. 

His  Excellency  Count  Tornielli  explains  that  there  has  never  been  question 
of  imposing  a  duty  upon  neutral  States,  but  that  the  proposal  allows  them  a 
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privilege.  The  question  presents  itself  thus:  The  prohibition  against  bringing 
prizes  into  the  ports  of  a  neutral  State  is  absolute  but  for  three  exceptions :  the 
condition  of  the  sea,  damage  to  the  vessel,  and,  finally,  the  consent  of  the  neutral 
State  to  admit  the  neutral  prize  to  one  of  its  ports,  to  be  kept  there  under 
sequestration. 

His  Excellency  Mr.  van  den  Heuvel  considers  the  question  from  two  points 
of  view.  In  the  first  place,  from  the  point  of  view  of  the  principle  he  cannot 
recognize  that  the  right  to  capture  a  neutral  vessel  can  give  the  right  to  destroy 
it.  If  it  is  the  case  of  an  enemy  vessel,  the  majority  of  States  claim  only  in 
exceptional  cases  the  right  to  destroy  it  before  confirmation  of  the  capture  by 
the  competent  prize  court.  To  justify  this  serious  right,  it  is  said  that  the  dis- 
putes to  be  settled  are  infrequent  and  simple,  and  that  the  interests  of  the  captor 
always  take  precedence  over  the  interests  of  the  enemy  citizen.  Similar  excep- 
tions cannot  be  admitted,  if  it  is  a  question  of  neutral  prizes.  Disputes  are  then 
of  a  delicate  nature  and  of  frequent  occurrence,  and  we  are  confronted  with 
the  property  of  the  subject  of  a  State  with  which  we  are  on  good  terms;  we 
cannot  take  such  severe  measures  against  him  as  destruction,  so  long  as  the  cir- 
cumstances of  the  capture  have  not  been  adjudicated  by  the  competent  court. 
Therefore,  independently  of  the  solution  reached  by  the  Third  Commission,  his 
Excellency  Mr.  van  den  Heuvel  supports  the  proposal  of  Great  Britain.  But 
we  must  also  consider  another  point  of  view,  that  of  the  propriety  of  continuing 
the  discussion  now.  There  are  States  which  hesitate  to  follow  the  course  mapped 
out  by  Gre^at  Britain  and  point  out  objections  based  upon  practical  difficulties. 
For  this  reason  he  believes  it  preferable  to  postpone  the  discussion,  which  may 
take  a  different  turn,  depending  on  the  solutions  reached  by  the  other  Com- 
mission. 

His  Excellency  Count  Tornielli  remarks  that  the  Conference  is,  as  a  matter 
of  fact,  indivisible  and  that  the  solution  of  questions  will  be  indefinitely  deferred, 
if  the  Commissions  wait  for  each  other's  decisions. 

Mr.  Kriege  remarks  that  from  a  legal  point  of  view  his  Excellency  Mr. 
van  den  Heuvel's  theory  on  the  right  of  destruction  of  neutral  prizes  does  not 
seem  to  be  well  founded.  The  proposition  that  a  neutral  prize  should  be  spared 
because  it  is  the  property  of  an  individual  is  not  correct;  the  same  thing  might 
be  said  with  regard  to  an  enemy  prize,  which,  until  it  is  condemned  by  a  prize 
court,  is  not  the  property  of  the  captor  State,  but  of  an  individual.  When  the 
capture  of  neutral  property  is  admitted  under  certain  conditions,  like  that  of 
enemy  property,  no  distinction  should  be  made  between  them. 

His  Excellency  Mr.  van  den  Heuvel  thinks  that  property  belonging  to  an 
individual  who  is  the  subject  of  a  neutral  State  may  not  be  treated  like  that  of 

an  individual  who  is  the  subject  of  an  enemy  State. 
[997]   Mr.   Kriege   replies  that  these  considerations  are  of  a  political   rather 
than  a  legal  nature. 

His  Excellency  Mr.  van  den  Heuvel  thinks  that  neutral  prizes  and  enemy 
prizes  should  be  considered  differently  and,  if  it  is  regarded  as  permissible  in 
certain  cases  to  deprive  enemy  prizes  of  the  guarantee  of  a  legal  decision  before 
disposing  of  them,  in  no  case  shall  we  be  justified  in  disposing  of  neutral  prizes 
without  first  having  them  adjudicated  by  a  prize  court. 

Mr.  Guido  Fusinato  points  out  that  there  is  nevertheless  a  difference  in  their 
treatment.     In  the  case  of  a  neutral  vessel  there  may  be  an  indemnity,  if  the 
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prize  court  so  decides.  If,  on  the  contrary,  an  enemy  ship  is  involved,  it  will 
have  no  right  to  an  indemnity.  It  must  not  be  forgotten  that  the  right  to  sink 
does  not  exclude  an  indemnity. 

Mr.  Kriege  says  that  as  a  matter  of  fact  the  prize  court  will  in  all  cases 
have  the  final  word.  It  must  even  release  an  enemy  prize  if  by  virtue  of  treaties 
or  of  the  laws  of  the  captor  State  the  seizure  of  the  vessel  was  not  legal,  for 
example,  in  case  the  vessel  shall  have  been  captured  in  contravention  of  days  of 
grace  allowed  it. 

The  President  points  out  that  the  impartiality  of  the  prize  court  will  be  a 
guarantee  to  neutrals.  The  Permanent  Court,  which  will  sit  at  The  Hague  in 
time  of  war  and  which  will  perform  the  duties  of  a  court  of  appeal,  will  be  the 
best  of  guarantees.  The  President  asks  whether,  even  in  case  the  neutral  Gov- 
ernment should  accept  sequestration,  there  will  neverthless  be  cases  in  which 
the  belligerent  will  have  the  right  to  destroy. 

Captain  Behr  replies  that  it  is  certain  that  the  proposal  presented  to  the 
Third  Commission  will  have  the  effect  of  restricting  cases  in  which  destruction 
will  be  a  necessary  measure,  but  it  will  not  remove  them  all ;  there  will  remain, 
to  be  specific,  the  case  of  proximity  of  the  enemy  and  that  of  a  cargo  of  abso- 
lute contraband. 

Mr.  Kriege  thinks  that  the  proposal  submitted  to  the  Third  Commission 
will  not  be  sufficient  to  do  away  with  the  destruction  of  neutral  prizes:  (1)  be- 
cause it  is  not  certain  that  neutral  ports  will  be  willing  to  be  places  of  sequestra- 
tion; (2)  because  there  are  cases  in  which  it  is  impossible  to  bring  a  vessel  into  a 
neutral  port — for  example,  if  the  ship  is  in  such  bad  condition  as  to  render  it 
impossible  to  bring  it  in  or  if  the  approach  of  enemy  forces  or  other  reasons 
threaten  its  recapture,  or  if  the  crew  of  the  war-ship  is  insufficient  to  man  the 
vessel  adequately. 

The  President  asks  whether  the  exceptions  could  not  be  set  forth  in  a 
provision. 

Captain  Behr  proposes  the  formula  used  in  the  first  paragraph  of  the  Rus- 
sian proposal,1  which  is  as  follows :  "  The  destruction  of  a  neutral  prize  is  pro- 
hibited except  in  cases  where  its  preservation  might  endanger  the  safety  of  the 
capturing  vessel  or  the  success  of  its  operations." 

His  Excellency  Count  Tornielli  states  that  according  to  the  explanatory 
statement  in  the  Russian  proposal,  the  committee  is  decided  as  to  the  reasons 
against  the  adoption  of  the  British  proposal  and  to  the  difficulties  with  regard 
to  an  agreement  on  the  exceptions.  He  asks  whether  a  distinction  might  not 
be  made  according  as  the  neutral  vessel  is  or  is  not  loaded  with  absolute 
[998]  contraband.  He  is  not  making  a  proposal  but  merely  a  suggestion.  As 
for  the  vote  of  the  Italian  delegation,  it  will  depend  upon  the  way  in  which 
the  second  subcommission  of  the  Third  Commission  receives  its  proposal.  Might 
we  not  reach  a  solution  by  uniting  the  two  committees,  that  of  the  Fourth  Com- 
mission and  that  of  the  subcommission  of  the  Third  Commission? 

The  President  proposes  that  a  small  committee  be  formed,  composed  of 
members  appointed  by  the  two  committees. 

His  Excellency  Sir  Ernest  Satow  states  that  he  has  no  instructions  which 
will  allow  him  to  come  to  a  decision  on  the  question.  Such  instructions  cannot 
reach  him  inside  of  eight  days.    It  must  not  be  lost  sight  of  that  this  is  a  matter 
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of  changing  rules  which  have  been  in  existence  for  more  than  half  a  century 
and  which  aimed  to  put  an  end  to  abuses  arising  from  the  stay  of  prizes  in 
neutral  ports,  where  they  were  forgotten. 

His  Excellency  Count  Tornielli  replies  that  the  reform  proposed  is  not  so 
much  at  variance  with  the  regulations  of  Great  Britain.  It  must  indeed  be 
admitted  that  many  things  have  changed  in  the  past  century,  that  the  conditions 
of  maritime  commerce  are  no  longer  the  same,  and  that,  above  all,  in  spite  of 
the  hesitancy  we  may  have,  the  new  practice  is  not  in  absolute  opposition  to  the 
regulations. 

His  Excellency  Sir  Ernest  Satow  thinks  that  it  will  be  difficult  to  eradicate 
ideas  which  have  dwelt  in  the  heads  of  statesmen  and  sailors  for  so  long  a  time. 

The  President  proposes  that  the  discussion  be  postponed  until  the  British 
delegation  has  received  instructions.    He  hopes  soon  to  have  good  news  of  them. 

His  Excellency  Sir  Ernest  Satow  also  awaits  good  news  in  the  matter  of  the 
opposition  to  the  prize  court  and  the  abolition  of  the  right  of  destruction. 

The  President  says  that,  if  the  present  Conference  should  be  unable  to  agree 
upon  the  essential  principles  of  international  maritime  law,  the  international 
prize  court  would  not  be  in  a  position  to  operate  regularly  and  to  establish  a 
system  of  jurisprudence  by  its  decisions.  On  what  would  its  judgments  be  based 
in  the  absence  of  principles  of  law  formally  recognized  by  the  States?  Would 
they  be  based  on  the  "  principles  of  international  law,"  which  are  so  contradic- 
torily set  forth  by  different  writers?  I  am  firmly  convinced,  concludes  the  Presi- 
dent, that  the  creators  of  the  international  prize  court  at  The  Hague  are  morally 
obliged  to  give  it  a  legislative  foundation  upon  which  it  can  base  its  decisions. 
The  lack  of  such  a  foundation  will  have  as  its  inevitable  consequence  a  formidable 
and  fatal  diversity  of  judgments,  which  will  cause  the  most  dangerous  confusion 
in  international  relations. 

Rear  Admiral  Sperry  considers  it  indispensable  to  come  to  an  agreement  on 
the  question  of  contraband  of  war,  which  is  the  basis  of  the  question  of  the 
destruction  of  neutral  prizes. 

The  President  esteems  this  an  additional  reason  why  the  special  committee 
should  reach  an  agreement  on  contraband. 

The  President  proposes  that  the  committee  now  examine  the  application  to 
naval  warfare  of  the  rules  applicable  to  war  on  land.  This  application 
[999]  exists  in  the  matter  of  the  Red  Cross  and  the  Declaration  of  1856.  We 
must  see  whether  there  are  in  the  1899  Convention  rules  that  can  be  applied 
to  war  at  sea.  It  would  seem,  however,  to  be  useless  to  enter  into  a  very  detailed 
examination.  Chapter  I  among  others  relates  to  belligerents.  Its  application 
leads  us  back  to  the  question  of  conversion ;  but  the  committee  has  reached  no 
agreement  on  this  point.  The  State  therefore  remains  free  to  effect  mobiliza- 
tion as  it  has  done  up  to  the  present  time. 

His  Excellency  Count  Tornielli  remarks  that  this  question  has  only  been 
discussed  in  the  committee.  The  Commission,  in  which  a  greater  number  of 
States  is  represented,  has  not  passed  upon  it. 

The  President  replies  that  the  committee  will  make  its  report  to  the  Com- 
mission and  that  the  filing  of  this  report  may  be  made  the  occasion  of  further 
discussion. 

Jonkheer  van  Karnebeek  recalls  that  if  it  has  been  impossible  to  reach  an 
agreement  in  the  matter  of  the  place  of  conversion,  there  are  other  points  as  to 
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which  an  agreement  seems  to  be  possible.  There  is,  in  the  first  place,  the  ques- 
tion of  reconversion.  In  the  committee  the  general  opinion  was  that  it  should 
be  prohibited.  In  the  second  place,  there  are  the  conditions  necessary  for  con- 
version. The  President  noted  at  its  fifth  meeting  the  general  agreement  of  the 
Commission  with  regard  to  these  conditions.  They  are  very  important,  since 
they  establish  the  necessary  guarantees  that  the  right  of  capture  and  of  search 
shall  not  be  exercised  except  by  the  agents  of  the  belligerent  State.  That  is  the 
purport  of  the  Declaration  of  Paris  of  1856. 

His  Excellency  Mr.  A.  Beernaert  thinks  that  it  would  be  well  to  apply  to 
war  at  sea  certain  of  the  rules  adopted  for  war  on  land,  for  example  that  pro- 
hibiting the  shooting  of  a  belligerent  prisoner.  He  proposes  that  the  committee 
charge  Jonkheer  van  Karnebeek  to  make  a  report  on  these  various  points. 

His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  believe  that  there  is 
unanimity  on  the  question  of  reconversion. 

His  Excellency  Sir  Ernest  Satow  thinks  that  all  the  questions  raised  by 
conversion  depend  upon  that  concerning  the  place  where  it  may  be  effected. 
Great  Britain  admits  that  conversion  may  be  effected  only  in  a  national  port,  in 
the  port  of  an  ally  if  the  latter  consents  thereto,  or  in  an  occupied  port.  She 
admits  that  reconversion  may  take  place  in  these  same  places.  A  war-ship 
will  always  be  recognized  by  its  build,  by  the  naval  flag,  by  the  commission  of 
its  commanding  officer. 

The  President  likewise  is  of  the  opinion  that,  as  regards  conversion,  the 
question  of  place  is  a  vital  one  and  that  any  discussion  that  does  not  take  it  into 
consideration  would  be  fruitless. 

Jonkheer  van  Karnebeek  admits  that  there  may  be  a  certain  relationship 
between  the  question  of  place  and  that  of  reconversion.  He  will  not  insist  upon 
that  point.  But  he  cannot  see  in  what  way  the  conditions  required  of  the  com- 
manding officer  and  crew  depend  upon  the  question  of  place.  It  is  a  question 
of  ensuring  a  just  application  of  the  Declaration  of  Paris  and  of  protecting 
private  property  at  sea  from  the  possibility  of  the  illegitimate  exercise  of  cer- 
tain exorbitant  rights  which  the  present  Conference  has  not  been  able  to 
abolish. 

He  recalls  that  the  committee  has  up  to  the  present  moment  very  little  to 
present  to  the  Commission.  The  only  real  progress  made  is  the  rule  relating 
to  the  crews  of  captured  enemy  merchant  ships.  We  might  also  cite 
[1000]  the  rule  concerning  merchant  ships  on  the  outbreak  of  hostilities.  But 
this  rule  is  in  substance  merely  a  vceu,  and  we  shall  have  to  see  whether 
detention,  mentioned  therein  as  a  substitute  for  capture  and  confiscation,  will  not 
become  the  normal  measure  which  will  always  be  applied  in  future  on  the  out- 
break of  hostilities.  This  would  be  a  backward  step.  Mr.  van  Karnebeek  thinks 
that  under  these  circumstances  the  committee  cannot  allow  itself  to  neglect  the 
points  indicated  concerning  conversion  on  which  it  would  seem  to  be  possible  to 
reach  an   agreement. 

The  President  replies  that  nothing  prevents  the  placing  of  the  discussion 
again  on  the  order  of  business.  Several  of  the  great  Powers  believe  that  the 
question  of  place  is  a  vital  one  and  would  not  wish  to  discuss  the  other  questions 
to  which  conversion  gives  rise. 

The  President  is  in  favor  of  the  proposal  to  charge  Jonkheer  van  Karne- 
beek with  the  preparation  of  a  report,  under  the  direction  of  his  Excellency  Mr. 
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Beernaert,  on  the  application  to  war  at  sea  of  the  provisions  of  the  rules  adopted 
for  war  on  land. 

Jonkheer  van  Karnebeek  states  that  he  is  ready  to  draw  up  this  report  and 
he  appeals  to  the  kindly  aid  of  Mr.  Beernaert  who  has  presided  over  the 
work  of  the  Second  Commission  relating  to  the  laws  and  customs  of  war  on  land. 

His  Excellency  Mr.  A.  Beernaert  calls  the  committee's  attention  to  the  ad- 
visability of  securing  the  collaboration  of  a  technical  expert. 

Mr.  Guido  Fusinato  asks  whether  the  committee  might  not  vote  on  the 
Italian  proposal  concerning  the  immunity  to  be  granted  scientific  vessels.1 

The  President  reads  the  Italian  proposal: 

Enemy  ships  engaged  in  scientific,  religious,  and  philanthropic  missions 
shall  not  be  captured. 

The  State  to  which  the  vessel  belongs  must  notify  the  opposing  State  to 
this  effect,  which  latter  shall  furnish  a  safe-conduct  indicating  the  conditions 
of  exemption  and  shall  take  the  necessary  steps  to  assure  its  being  duly 
respected. 

Mr.  Guido  Fusinato  remarks  that  the  words  "  enemy  vessels  "  include  both 
war-ships  and  merchant  ships. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  what  the  guarantees  of  the 
belligerent  are,  if  these  vessels  change  the  character  of  their  mission. 

Mr.  Guido  Fusinato  replies  that  they  will  come  under  the  common  law  and 
will  be  liable  to  capture.  Besides,  if  the  belligerent  has  any  doubts,  he  will  not 
deliver  them  a  safe-conduct. 

Mr.  Fromageot  (reporter)  requests  a  correction  in  the  wording.  The  pro- 
posal says  that  the  State  must  cause  the  safe-conduct  to  be  delivered  [faire 
parvenir].    In  some  cases  it  will  be  difficult  to  fulfill  this  requirement. 

Mr.  Guido  Fusinato  remarks  that  this  was  inserted  to  meet  the  desires  of 

Mr.  van  den  Heuvel.    The  State  will  furnish  a  safe-conduct  and  at  the  same 

time,  as  the  proposal  sets  forth,  it  will  take  the  measures  necessary'  to 

[1001]  secure  due  observance  of  the  exemption;  that  is  to  say,  it  will  give 

instructions  to  its  war-ships. 

Mr.  Fromageot  asks  to  whom  the  safe-conduct  will  be  delivered,  to  the 
State  or  the  vessel. 

Mr.  Guido  Fusinato  replies  that  the  safe-conduct  is  the  reply  to  the  notice 
and  as  such  should  be  delivered  to  the  State  to  which  the  vessel  belongs. 

His  Excellency  Mr.  Keiroku  Tsudzuki  insists  that  this  vessel,  which  may  be 
a  war-ship,  shall  not  be  permitted  to  commit  any  act  of  hostility. 

Mr.  Guido  Fusinato  explains  that  the  safe-conduct  will  contain  the  neces- 
sary reservations  and  will  specify  the  conditions  on  which  it  is  delivered. 

Captain  Behr  proposes  the  addition  of  the  following  phrase :  "  on  condition 
that  they  shall  not  change  their  character  while  the  war  lasts." 

His  Excellency  Count  Tornielli  replies  that  the  State  that  gives  the  safe- 
conduct  is  free  to  determine  the  conditions. 

His  Excellency  Mr.  Keiroku  Tsudzuki  is  in  favor  of  Captain  Behr's 
formula. 

Mr.  Guido  Fusinato  sees  no  difference  and  feels  that  the  reservations  con- 
tained in  the  safe-conduct  will  give  greater  guarantees  because  they  can  take  into 
account  the  special  circumstances. 

1  Annex  56. 
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Jonkheer  van  Karnebeek  proposes  that  "  may  furnish  "  be  substituted  for 
"shall  furnish." 

Mr.  Guido  Fusinato  is  opposed  to  this  change,  the  delivery  of  a  safe-con- 
duct being  a  legal  obligation. 

His  Excellency  Mr.  van  den  Heuvel  asks  whether  the  safe-conduct  may 
contain  a  reservation  corresponding  with  the  amendment  of  Captain  Behr.. 

Mr.  Guido  Fusinato  replies  in  the  affirmative,  adding  that  that  is  why  he 
considers  the  amendment  useless. 

Captain  Behr  remarks  that  his  amendment  will  apply  in  case  the  vessel  shall 
have  benefited  from  the  exemption  before  receiving  its  safe-conduct. 

His  Excellency  Sir  Ernest  Satow  proposes  the  addition  of  the  formula  used 
in  connection  with  fishing  boats,  which  lose  their  immunity  when  they  take  part 
in  hostilities. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  the  safe-conduct  is  one 
of  the  conditions  of  exemption. 

Mr.  Guido  Fusinato  replies  that  the  moment  the  destination  of  the  vessel 
is  ascertained  it  receives  the  benefit  of  the  exemption,  even  though  the  safe-con- 
duct should  not  have  been  delivered  to  it. 

His  Excellency  Mr.  Keiroku  Tsudzuki  inquires  whether  the  giving  of  notice 
is  an  obligation. 

Mr.  Guido  Fusinato  replies  that  it  is ;  the  safe-conduct  is  the  reply  thereto, 
with  the  reservations  made  by  the  belligerent. 
[1002]   His  Excellency  Mr.  Keiroku  Tsudzuki  and  Captain  Behr  request  that 
the  amendment  be  inserted  after  the  first  paragraph. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  various  prescriptions  are 
a  step  backward  from  what  has  been  done  in  practice.  He  recalls  that,  in  the 
eighteenth  century  the  vessel  commanded  by  La  Peyrouse  was  not  captured  and 
that  no  safe-conduct  was  required.  These  details  therefore  seem  to  be  useless; 
the  first  paragraph  is  sufficient  in  itself. 

Mr.  Guido  Fusinato  replies  that  nevertheless  vessels  charged  with  religious 
or  philanthropic  missions  may  in  certain  cases  be  connected  with  military  opera- 
tions. This  and  other  considerations  might  render  advisable  the  express  main- 
tenance of  the  principle  of  a  safe-conduct.  But  taking  into  account  the  diffi- 
culties in  the  way,  he  is  not  opposed  to  his  Excellency  Sir  Ernest  Satow's 
proposal. 

His  Excellency  Sir  Ernest  Satow  replies  that  there  are  in  England  only 
two  vessels  that  have  a  religious  mission.  Vessels  of  this  kind  usually  belong 
to  missionary  societies  which  will  not  change  their  character. 

The  President  is  of  the  opinion  that  the  report  should  mention  the  conditions 
upon  which  the  privilege  of  immunity  is  granted  and  preserved. 

His  Excellency  Mr.  A.  Beernaert  requests  that  the  word  "  enemy "  be 
stricken  out,  since  the  vessels  in  question  cannot  be  considered  enemy  vessels. 

His  Excellency  Sir  Ernest  Satow  proposes  the  phrase  "  flying  the  flag  of 
the  enemy  State." 

Mr.  Guido  Fusinato  has  no  objection  to  this  change  of  wording,  but  he  re- 
marks that  the  characterization  "  enemy "  has  always  been  used  to  designate 
vessels  belonging  to  enemy  nationality. 

The  President  invites  the  committee  to  vote  on  the  wording  of  the  first 
paragraph   of  the  Italian  proposal :  t 
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Yeas:  United  States  of  America,  Austria-Hungary,  Belgium,  France,  Great 
Britain,  Italy,  Norway,  Netherlands,  and  Sweden. 

Nays:  Germany  and  Russia. 

Not  voting:  Japan. 

The  President  notes  that  nine  States  have  voted  in  the  affirmative,  two  in 
the  negative,  and  one  abstained  from  voting. 

Mr.  Guido  Fusinato  remarks  that  the  States  voting  in  the  negative  did  not 
intend  to  vote  against  the  question  of  principle,  but  against  the  wording  of 
paragraph  1  of  the  proposal. 

Mr.  Kriege  states  that  he  accepts  the  wording  adopted  by  the  majority. 
[1003]   His  Excellency  Count  Tornielli  proposes  that  a  vote  be  taken  on  the 
two  remaining  paragraphs  of  the  proposal  and  then  on  the  proposal  as 
a  whole. 

Captain  Behr  concurs  in  the  wording  which  has  been  adopted  by  the  majority. 

The  President  notes  that  the  committee  is  in  agreement  upon  the  principle 
and  that  it  disagrees  only  in  the  matter  of  wording.  The  report  will  mention 
this  unanimity  with  regard  to  the  principle. 

Mr.  Fromageot  requests  that  "  religious  or  philanthropic "  be  substituted 
for  "  religious  and  philanthropic." 

His  Excellency  Sir  Ernest  Satow  recalls  that  during  a  war  in  the  eighteenth 
century  an  English  vessel  in  distress  entered  a  Spanish  port,  which  was  an 
enemy  port.  The  Spanish  authorities  allowed  it  to  make  repairs  and  to  put  to 
sea  again.  Might  we  not  at  the  present  time  grant  immunity  to  ships  in  distress 
which  enter  an  enemy  port? 

Mr.  Fromageot  thinks  that  this  question  is  within  the  province  of  the  Third 
Commission. 

His  Excellency  Sir  Ernest  Satow  replies  that  it  is  not  a  question  of  a  war- 
ship entering  a  neutral  port,  but  entering  an  enemy  port. 

Mr.  Guido  Fusinato  finds  this  proposal  too  chivalrous. 

The  President  proposes  that  the  committee  return  at  its  next  meeting,  which 
will  take  place  on  Friday  at  three  o'clock,  to  the  question  of  days  of  grace  and 
the  conversion  of  merchant  ships  into  war-ships. 


[1004] 

TENTH  MEETING 
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His  Excellency  Mr.  Martens  presiding. 

The  President  inquires  whether  the  committee  has  any  objections  to  present 
in  the  matter  of  the  minutes  of  the  seventh  meeting. 

These  minutes  are  adopted. 

The  President  asks  the  same  question  with  regard  to  the  minutes  of  the 
eighth  meeting. 

His  Excellency  Sir  Ernest  Satow  says  that  he  has  some  observations  which 
he  expects  to  present  at  the  next  meeting. 

The  President  asks  the  committee  to  postpone  to  a  subsequent  meeting  the 
discussion  of  the  question  of  days  of  grace  or  of  a  sufficient  period  of  grace, 
with  regard  to  which  the  British  delegation  has  not  yet  received  instructions. 

Mr.  Fromageot  (reporter)  remarks  that  the  draft  convention  on  days  of 
grace  contains  a  manifest  error.  The  entire  second  line  of  the  first  paragraph 
should  be  omitted,  as  it  duplicates  the  last  paragraph. 

The  President  takes  up  the  discussion  on  the  conversion  of  merchant  ships 
into  war-ships.  He  recalls  that  the  keystone  of  the  first  discussion  was  the 
place  where  conversion  might  be  effected.  The  committee  was  unanimous  in 
thinking  that  it  might  take  place  in  national  ports,  in  the  ports  of  allies,  in  ports 
actually  occupied;  but  it  was  unable  to  come  to  an  agreement  upon  the  question 
whether  mobilization  might  take  place  on  the  high  seas.  The  vote  on  Mr.  Guido 
Fusinato's  proposal  resulted  in  7  yeas  and  9  nays.  Under  these  circumstances, 
not  only  was  the  question  left  open,  but  several  of  the  Powers  had  thought  it 
useless  to  pursue  the  study  of  the  question.  Since  then,  however,  a  desire  has 
manifested  itself  to  reach  an  agreement,  which  would  contain  provisions  seek- 
ing to  give  neutrals  all  the  guarantees  which  the  Declaration  of  Paris  aimed  to 

give  them. 
[1005]  Mr.  Guido  Fusinato  recalls  that  the  Italian  delegation  proposed  an  in- 
termediate solution  of  the  question  of  conversion  on  the  high  seas. 
This  proposal  draws  a  distinction  between  merchant  ships  which  left  the  last  port 
at  which  they  touched  before  the  outbreak  of  hostilities,  and  those  which  left 
such  port  thereafter.  Conversion  on  the  high  seas  is  permitted  in  the  case  of 
the  first ;  it  is  prohibited  in  the  case  of  the  second.  The  committee  might  discuss 
and  vote  upon  this  solution,  which  recommends  itself  because  of  its  compromise 
character,  provided  all  or  nearly  all  of  the  delegations  are  ready  to  accept  it. 

The  President  reads  the  Italian  proposal.1 

Jonkheer  van   Karnebeek  asks   whether  conversion  will  be  permitted  in 

1  Annex  4 
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neutral  ports  in  the  case  of  vessels  which  left  the  territorial  waters  of  their 
country  before  the  outbreak  of  hostilities. 

Mr.  Guido  Fusinato  thinks  not. 

Jonkheer  van  Karnebeek  remarks  that  this  follows  from  the  argument 
a  contrario. 

Mr.  Guido  Fusinato  replies  that  the  proposal  might  be  formulated  in 
positive  terms. 

The  President  asks  what  the  conditions  for  conversion  will  then  be. 

Mr.  Guido  Fusinato  replies  that  they  are  the  subject  of  the  Austro-Hun- 
garian  proposal.1  He  remarks  that  merchant  ships  which  left  the  port  at  which 
they  last  touched  before  the  outbreak  of  hostilities  will  perhaps  have  to  go  a  long 
way  and  overcome  many  difficulties  in  order  to  reach  one  of  their  national 
ports,  while  others  will  not  have  to  make  a  journey  or  surmount  any  difficulties 
in  their  conversion. 

His  Excellency  Lord  Reay  states  that  he  cannot  accept  the  intermediate 
proposal  of  Italy;  as  it  does  not  give  sufficient  guarantees  to  neutrals. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  the  opinion  of  his  Ex- 
cellency Lord  Reay.  Neutrals  are  in  a  state  of  uncertainty  as  to  when  conver- 
sion and  when  reconversion  take  place,  if  indeed  the  latter  is  permissible. 

The  President  replies  that  if  conversion  is  permitted  on  the  high  seas,  it 
will  be  made  dependent  upon  conditions  that  will  aim  to  give  neutrals  all  the 
guarantees  desirable. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that  neutrals  should  be  in 
a  position  to  know  what  vessels  may  exercise  the  right  of  search. 

Mr.  Guido  Fusinato  replies  that  as  soon  as  conversion  has  taken  place,  the 
vessel  will  fly  the  naval  flag.  There  is,  moreover,  nothing  to  prevent  notifying 
the  enemy  of  the  conversion. 

The  President  thinks  that  there  will  continue  to  be  doubt  as  to  whether 
these  vessels  left  the  port  at  which  they  last  touched  without  having  knowledge 
of  the  outbreak  of  hostilities. 

Mr.  Guido  Fusinato  does  not  consider  this  circumstance  of  any  importance 
in  the  solution  of  the  question. 
[1006]  The  President  states  that  the  report  will  make  mention  of  the  divergent 
opinions  expressed  on  this  point  in  the  committee,  which  keeps  the  ques- 
tion in  statu  quo. 

His  Excellency  Mr.  Hammarskjold  calls  the  committee's  attention  to  the 
importance  of  certain  questions  which  the  conversion  of  merchant  ships  into 
war-ships  present,  independently  of  the  place  where  it  may  be  effected.  The 
committee  must  not  lend  any  semblance  of  truth  to  the  accusation,  which  has 
been  made,  of  attempting  to  reestablish  privateering  in  an  indirect  way.  To 
prevent  any  misunderstanding  on  this  point,  it  is  essential  to  make  clear  the  dif- 
ference between  converted  ships  and  privateers. 

Annex  8  contains  a  certain  number  of  proposals  on  the  subject,  which  form 
a  body  of  important  rules  that  it  is  easy  to  reconcile  with  one  another;  for 
example,  the  obligations  concerning  the  permanence  of  the  conversion  and  the 
restrictions  placed  upon  the  commanding  officer  and  crew. 

Although  these  divers  rules  cannot  for  the  moment  form  the  subject  of  a 

1  See  Mr.  Heinrich  Lammasch's  declaration  at  the  second  meeting  of  the  Commission, 
ante,  p.  747  [745]. 
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complete  convention,  it  may  be  useful  to  set  them  forth  in  order  to  dissipate 
any  doubts  to  which  they  may  still  give  rise.  The  result  of  the  labors  of  the 
Conference  in  the  matter  of  war  on  land  is  not  so  important  that  we  need  not 
mention  the  rules  upon  which  agreement  has  been  reached.  His  Excellency  Mr. 
Hammarskjold  therefore  reiterates  the  proposal  to  take  up  again  the  discussion 
of  the  conversion  of  merchant  ships  into  war-ships,  with  the  exception,  of 
course,  of  the  place  where  conversion  may  be  effected. 

The  President  remarks  that  everybody  is  agreed  that  there  must  be  no 
resurrection  of  privateering  and  that  all  measures  must  be  taken  to  prevent  it; 
but  the  committee  has  received  no  instructions  to  make  any  changes  in  the  regu- 
lations concerning  navigation  on  the  high  seas  and  in  straits.  Moreover,  if  the 
right  to  effect  conversion  on  the  high  seas  is  not  recognized,  it  would  be  difficult 
to  take  part  in  a  discussion  which  sets  aside  a  vital  question. 

Jonkheer  van  Karnebeek,  referring  to  what  he  said  at  the  last  meeting, 
concurs  in  the  opinion  expressed  by  his  Excellency  Mr.  Hammarskjold.  He 
would  like,  however,  to  supplement  his  argument  from  another  point  of  view.  He 
thinks  that  it  would  be  not  only  useful  but  also  possible  to  stipulate  that  con- 
version is  prohibited  in  neutral  ports,  without  affecting  the  general  question  of 
place,  which  must  remain  open.  Conversion  in  neutral  ports  seems  to  him  to 
fall  under  the  regulation  of  neutrality,  which  subject  is  in  the  hands  of  the 
second  subcommission  of  the  Third  Commission.  It  could  be  laid  before  that 
subcommission. 

The  President  is  of  the  opinion  that  the  question  is  within  the  province  of 
the  Third  Commission. 

Jonkheer  van  Karnebeek  remarks  that  the  project1  elaborated  by  that  Com- 
mission contains  no  stipulation  expressly  forbidding  conversion  in  neutral 
ports.  The  Fourth  Commission  might  call  the  Third  Commission's  attention 
to  this. 

His  Excellency  Mr.  Keiroku  Tsudzuki  thinks  that  the  question  of  recon- 
version is  closely  related  to  the  question  of  the  place  where  conversion  may  be 
effected.    The  only  object  that  the  committee  has  in  mind  is  to  diminish, 
[1007]  so  far  as  possible,  the  difficulties  caused  to  neutrals  by  unrestricted  con- 
version and  reconversion.     In  so  far  as  Japan  is  concerned  she  cannot 
admit  the  prohibition  of  reconversion  as  long  as  the  war  lasts  and  she  pre- 
fers  to   decrease   the  difficulties   above   referred   to   by    restricting  the   places 
where   conversion   or   reconversion   may   take   place   to   the   restriction   of   the 
length  of  time  which  these  vessels  must  observe  before  they  may  be  recon- 
verted. 

His  Excellency  Mr.  van  den  Heuvel  concurs  in  his  Excellency  Mr.  Ham- 
marskjold's  observations.  Omitting  the  designation  of  the  place  of  conversion, 
the  committee  can  settle  certain  points  of  real  importance  which  can  be  made 
the  subject  of  an  agreement. 

Jonkheer  van  Karnebeek  thinks  that  the  question  of  giving  private  property 
at  sea  guarantees  against  the  reintroduction  of  privateering  in  a  disguised  form 
by  making  the  belligerent  State  entirely  responsible  for  the  converted  vessel  is 
important  enough  in  itself  not  to  be  overlooked  by  the  committee. 

The  President  states  that  aside  from  the  question  of  place,  which  is  left 
open,  there  are  certain  proposals  made  by  various  delegations. 

"See  Third  Commission,  annex  65,  ante,  p.  733  [731]. 


994  FOURTH  COMMISSION:  COMMITTEE  OF  EXAMINATION 

Mr.  Guido  Fusinato  recalls  that  in  the  matter  of  the  command  of  the  ves- 
sel the  Italian  and  Netherland  proposals  are  the  same  in  different  forms. 

Jonkheer  van  Karnebeek  states  that  he  concurs  in  the  Italian  formula. 

Captain  Behr  replies  that  the  condition  imposed  by  the  Russian  delegation 
does  not  refer  to  the  former,  but  to  the  present  situation. 

Mr.  Guido  Fusinato  thinks  that  the  idea  is  in  substance  the  same. 

Mr.  Kriege  says  that  a  reserve  officer  may  be  involved.  The  Italian  formula 
is  preferable  as  it  leaves  no  room  for  doubt. 

His  Excellency  Mr.  Hagerup  agrees  with  Mr.  Kriege's  observation.  In 
Norway  the  majority  of  naval  officers  are  reserve  officers  who  serve  in  the  mer- 
chant marine  and  who,  if  war  should  break  out,  would  be  called  back  to  active 
service. 

The  President  notes  that  the  Italian  formula  is  accepted. 

In  order  to  avoid  any  ambiguity,  Mr.  Fromageot  proposes  the  following 
formula :  "  An  officer  in  the  service  of  the  State,  commissioned  by  the  State  and 
under  its  control." 

The  committee  concurs  in  this  suggestion. 

The  President  reads  the  Italian,1  the  Netherland,2  and  the  Russian 3  pro- 
posals concerning  the  conditions  imposed  upon  the  crew. 

Jonkheer  van  Karnebeek  and  Captain  Behr  state  that  they  concur  in  the 
Italian  proposal. 

Mr.  Fromageot  requests  that  the  whole  crew  be  not  required  to  be  a  naval 
crew. 

Jonkheer  van  Karnebeek  states  that  he  concurs  in  the  Italian  proposal,  if 
the  committee  finds  that  the  conditions  imposed  by  the  Netherland  proposal  are 

too  severe. 
[1008]   Mr.   Guido   Fusinato   replies  that  the   Netherland  formula   requires  a 
partially  naval  crew,  but  that  the  Italian  formula  may  very  well  admit 
of  a  merchant  crew. 

Mr.  Fromageot  asks  whether  the  crew  should  not  be  required  to  wear  cer- 
tain insignia,  as  in  the  case  with  belligerents  on  land. 

Mr.  Guido  Fusinato  says  that  the  question  is  of  less  importance  at  sea;  it 
is  the  flag  and  the  ship  which  give  the  crew  its  belligerent  character. 

Mr.  Fromageot  thinks  that  in  the  case  of  a  mobilized  vessel  it  is  indeed  the 
flag  that  gives  it  the  character  of  a  belligerent;  but  if  this  vessel  exercises  the 
right  of  search,  if  it  lowers  a  boat,  it  may  not  be  inadvisable  for  the  sailors  to 
have  a  distinctive  mark. 

Mr.  Guido  Fusinato  says  that  the  guarantee  of  the  belligerent  character  of 
the  sailors  will  be  the  fact  that  they  come  from  a  war-ship.  The  boat  itself 
should,  as  a  matter  of  fact,  fly  the  pennant. 

The  President  is  of  the  opinion  that  distinctive  insignia  are  necessary  on 
land  where  there  is  individual  fighting,  but  at  sea  it  is  not  of  equal  importance. 

His  Excellency  Lord  Reay  would  have  the  boat  required  to  carry  the  naval 
pennant. 

The  President  asks  whether  the  British  delegation  desires  to  discuss  pro- 
posals A  and  B  on  the  subject  of  registration. 

His  Excellency  Lord  Reay  states  that  he  renounces  discussion. 

1  Annex  4. 
'  Annex  5. 
'  Annex  3. 
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His  Excellency  Mr.  Keiroku  Tsudzuki  asks,  in  connection  with  the  Russian 
proposal  concerning  registration,  how  this  registration  will  be  effected  when  it  is 
maintained  that  conversion  shall  take  place  on  the  high  seas. 

Captain  Behr  replies  that  it  is  effected  by  an  order  of  the  day  published  in 
the  Official  Journal. 

His  Excellency  Mr.  Keiroku  Tsudzuki  then  remarks  that  conversion  on  the 
high  seas  cannot  be  simultaneous  with  the  publication  of  the  order  of  the  day. 

His  Excellency  Lord  Reay  asks  that  registration  take  place  "as  soon  as 
possible." 

Captain  Behr  accepts  this  suggestion. 

His  Excellency  Lord  Reay  asks  that  this  acceptance  appear  in  the  minutes. 

Mr.  Kriege  proposes  that  this  condition  be  stipulated  in  the  text  of  the 
article.  That  does  not  mean,  however,  that  conversion  depends  upon  the  reg- 
istration required  by  the  text,  for  it  may  be  effected  at  a  time  when  the  Govern- 
ment is  unaware  of  the  fact. 

In  connection  with  the  condition  of  flying  the  flag,  the  President  reads  the 
Netherland  and  Russian  proposals.1 

His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  consider  all  these  details 
necessary. 
[1009]   Mr.  Fromageot  remarks  that  the  flag  is  a  distinctive  and  visible  sign  of 
the  war-ship.     That  is  the  best  guarantee  that  neutrals  can  have. 

Mr.  Guido  Fusinato  says  that  the  distinctive  sign  of  war-ships  will  be  de- 
termined by  the  laws  of  the  State  to  which  the  vessels  belong. 

Jonkheer  van  Karnebeek  states  that  he  supports  the  Russian  proposal,2 
which  differs  from  the  Netherland  formula  only  from  a  technical  point  of  view 
and  not  fundamentally. 

Mr.  Fromageot  would  prefer  "  of  the  State  of  their  nationality." 

The  President  notes  that  the  committee  has  no  objection  to  offer  to  the 
Russian  proposal. 

Mr.  Fromageot  asks  whether  the  mobilized  ship  should  not  have  documents 
proving  its  mobilization. 

Captain  Behr  replies  that  it  is  not  the  custom  of  his  Government  to  furnish 
such  documents. 

Mr.  Fromageot  states  that  the  French  Government  delivers  a  commission 
to  the  officer  and  a  letter  of  requisition  for  the  ship. 

His  Excellency  Mr.  Hammarskjold  remarks  that  merchant  ships  always 
carry  documents  attesting  their  origin.  A  war-ship  is  not  revealed  by  its  outward 
appearance ;  it  must  carry  papers  proving  its  character  as  a  war-ship,  which  will 
settle  the  question  of  fact.  The  absence  of  ship's  papers  might  lead  to  unpleas- 
ant disputes  and  discussions  as  to  the  right  to  fly  the  flag. 

Jonkheer  van  Karnebeek  calls  the  committee's  attention  to  the  Netherland 
proposal 3  relating  to  ship's  papers,  which  meets  the  wishes  of  France  and 
Sweden.  It  requires  the  converted  vessel  to  carry  a  commission  furnished  by 
the  competent  national  authority. 

The    President    remarks    that    Mr.    Fromageot's    observation,    which    is 

answered  by  the  Netherland  proposal,  belongs  rather  to  the  discussion  on  ship's 

papers. 

1  Annexes  S  and  3. 
*  Annex  3. 
'  Annex  5. 
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Mr.  Fromageot  explains  that  there  will  be  no  doubt  in  the  case  of  ships 
which  have  the  outward  appearance  of  war-ships  and  fly  the  naval  flag.  But  it 
might  be  otherwise  in  the  case  of  converted  merchant  ships  which,  in  spite  of 
their  conversion,  retain  their  original  outward  appearance.  The  commanding 
officer  of  a  merchant  ship  which  encounters  such  a  vessel  and  which  is  exposed 
to  the  right  of  search  and  even  to  capture,  should  have  the  right  to  require 
proof  of  his  authority  from  the  officer  of  the  converted  ship. 

Captain  Behr  replies  that  a  pirate  ship  may  very  easily  have  the  outward 
appearance  of  a  war-ship  and  produce  forged  papers.  It  is  not  customary  for 
the  Russian  Government  to  furnish  a  commission.  On  the  other  hand,  there 
are  vessels,  like  transports,  which  have  a  permanent  military  character  and  the 
same  outward  appearance  as  merchant  ships. 

His  Excellency  Mr.  Hammarskjold  remarks  that  a  vessel,  which  has  under- 
gone conversion  and  comes  into  a  neutral  port,  naturally  may  no  longer 
[1010]  present  its  former  papers;  it  must  produce  new  papers.  Therefore  there 
are  circumstances,  aside  from  the  exercise  of  the  right  of  search,  in  which 
the  converted  vessel  must  have  ship's  papers. 

Captain  Ottley  shows  what  will  take  place  in  practice.  When  a  war-ship 
intends  to  stop  and  search  a  merchant  ship,  the  commanding  officer,  before 
lowering  a  boat,  will  fire  a  gun.  The  firing  of  a  gun  is  the  best  guarantee  that 
can  be  given.  Merchant  ships  do  not  carry  guns.  The  presence  of  guns  and 
the  commission  of  the  captain  give  neutrals  all  the  guarantee  necessary. 

His  Excellency  Mr.  Keiroku  Tsudzuki  remarks  that,  if  conversion  has 
taken  place  in  an  occupied  port,  it  is  possible  that  the  ship  may  not  have  any 
papers. 

His  Excellency  Lord  Reay  insists  that  the  commanding  officer  must  have 
a  commission. 

The  President  inquires  whether  the  commanding  officer  of  a  captured  ves- 
sel has  the  right  to  ask  the  commanding  officer  of  the  war-ship  to  show  his 
commission.  , 

Captain  Ottley  replies  that  the  officer  must  convince  the  commanding  officer 
of  the  merchant  ship  of  his  authority  by  telling  him  his  name  and  the 
name  of  the  vessel  that  sent  him,  but  he  is  not  called  upon  to  produce  any 
certificate. 

Captain  Behr  states  that  the  presence  of  guns  on  board  the  vessel  is  the  best 
argument. 

Jonkheer  van  Karnebeek  replies  that  the  presence  of  guns  does  not  prove 
the  legality  of  the  vessel's  conversion. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  in  case  conversion 
takes  place  in  a  remote  or  occupied  port,  the  telegram  ordering  it  can  take  the 
place  of  a  commission. 

His  Excellency  Mr.  Hammarskjold  does  not  think  that  cannon  are  a  legal 
argument. 

Mr.  Kriege  points  out  that  the  officer  commanding  the  converted  ship  will 
ordinarily  be  able  to  prove  that  he  is  a  naval  officer  of  his  country,  but  if  con- 
version is  effected  on  the  high  seas,  it  will  be  difficult  to  produce  a  commission 
or  a  telegram.  That  is  why  he  concurs  in  Captain  Ottley's  opinion  that  the 
production  of  a  certificate  is  not  necessary. 

Rear  Admiral  Sperry  says  that  the  authorities  of  the  Government  of  the 
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United  States  do  not  always  commission  a  war-ship  in  writing;  such  commis- 
sion may  be  given  orally. 

Mr.  Fromageot  insists  that  all  officers  shall  have  commissions  from  their 
Government. 

Jonkheer  van  Karnebeek  remarks  that  this  is  not  the  kind  of  commission 
that  is  mentioned  in  the  Netherland  proposal,  which  latter  is  a  document  cer- 
tifying to  the  conversion  itself. 

Mr.  Fromageot  believes  that  it  is  necessary  to  require  the  officer's  com- 
mission without  the  designation  of  the  vessel  that  he  commands. 
[1011]   Captain  Behr  thinks  that,  if  the  converted  vessel  enters  a  port,  the  con- 
sular or  diplomatic  representative  can  prove  the  real  character  of  the 
vessel.    The  commission  may  very  easily  be  a  forgery. 

Mr.  Fromageot  inquires  whether  the  committee  is  of  the  opinion  that 
notification  should  not  be  required. 

His  Excellency  Lord  Reay  declares  himself  ready  to  adopt  the  Netherland 
proposal,1  if  it  mentions  the  captain's  commission. 

Jonkheer  van  Karnebeek  points  out  that  the  Netherland  proposal  refers  to 
something  different  from  the  commission  of  the  commanding  officer.  However, 
in  view  of  the  opposition  that  this  proposal  has  met  with,  he  declares  himself 
to  be  ready  to  accept  the  amendment  proposed  by  the  honorable  delegate  of 
Great  Britain.  He  prefers  the  commission  furnished  the  captain  to  any  other 
solution  requiring  no  documentary  evidence. 

His  Excellency  Mr.  van  den  Heuvel  remarks  that  difficulties  may  arise  if 
the  officer  finds  it  impossible  to  furnish  the  papers  in  question.  If  the  com- 
manding officer  of  the  merchant  ship  does  not  trust  the  pennant  of  the  converted 
vessel,  if  he  demands  further  proof,  the  officer  should  be  able  to  furnish  it  by 
all  possible  means.  We  should  stop  our  playing  with  circumstances  and  follow 
rather  the  system  set  forth  by  Captain  Ottley. 

Captain  Ottley  is  further  strengthened  in  his  opinion  because  a  converted 
vessel  is  subject  to  the  same  rules  as  a  war-ship. 

The  President  is  of  the  opinion  that  the  committee  should  not  enter  into 
too  many  details  and  that  it  should  be  left  to  the  legislation  of  each  country  to 
regulate  the  question. 

Jonkheer  van  Karnebeek  asks  whether  it  is  understood  that  the  officer 
commanding  the  converted  vessel  will  not  be  obliged  to  produce  a  document 
attesting  the  conversion. 

Mr.  Guido  Fusinato  supports  the  British  proposal,  which  requires  the  com- 
manding officer's  commission. 

Captain  Behr  remarks  that  this  requirement  is  an  innovation.  Up  to  the 
present  time  the  obligation  of  having  papers  and  of  furnishing  proof  has  not 
been  recognized. 

Mr.  Guido  Fusinato  thinks  that  a  converted  vessel  must  prove  its  char- 
acter as  such,  and  he  supports  the  British  proposal.  A  merchant  ship  cannot 
effect  conversion  of  itself.  The  war-ship  which  brings  it  its  commanding  officer 
and  equipment  can  also  bring  the  commission. 

His  Excellency  Lord  Reay  states  that  when  certain  Powers  permit  con- 
version on  the  high  seas,  the  commission  must  be  the  evidence  of  such  con- 
version. 

'  Annex  5. 
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The  President  thinks  that  according  to  the  proposal  of  the  Netherlands, 
amended  by  Great  Britain,  and  accepted  as  amended  by  the  Italian  delegation, 
it  is  the  national  laws  which  determine  the  competent  authority  to  furnish  the 
commission. 

Mr.  Kriege  states  that  it  is  not  always  possible  to  have  a  commission  when 
the  conversion  is  effected  on  the  high  seas.  It  sometimes  happens  that  the 
officers  have  received  their  orders  at  the  last  moment  and  have  not  a 
[1012]  special  commission.  It  might  be  necessary  to  substitute  another  officer 
for  the  captain  who  has  received  the  commission.  The  paper  filled  out 
with  his  name  will  then  be  of  no  value.  The  paper  may  also  be  lost.  It  would 
seem  to  be  evident  that  the  military  character  of  the  vessel  cannot  be  made  to 
depend  upon  the  presence  of  such  a  document  on  board. 

His  Excellency  Lord  Reay  states  that  his  Government  cannot,  under  any 
circumstances,  admit  that  conversion  may  be  effected  if  the  captain  has  no  com- 
mission, with  regard  to  the  existence  of  which  there  can  be  no  difficulty.  It  is  of 
course  understood  that,  if  the  commanding  officer  dies,  the  second  in  command 
takes  his  place. 

The  President  inquires  whether  a  telegram  will  be  sufficient. 

His  Excellency  Lord  Reay  replies  in  the  affirmative. 

His  Excellency  Mr.  Hammarskjold  does  not  see  how  there  could  be  any 
more  difficulty  in  placing  a  paper  on  board  than  in  placing  an  officer  there. 

Mr.  Guido  Fusinato  requests  that  the  Netherland  proposal,  with  the  British 
amendment  thereto,  be  put  to  vote. 

The  committee  proceeds  to  vote. 

Voting  in  favor  of  the  Netherland  proposal  amended  by  the  British  dele- 
gation: Austria-Hungary,  France,  Great  Britain,  Italy,  Japan,  Norway,  Nether- 
land, Serbia,  and  Sweden. 

Voting  against  it:  Germany,  United  States  of  America,  and  Russia. 

Not  voting:  Belgium. 

Mr.  Guido  Fusinato  would  like  to  define  the  scope  of  the  vote.  Should  the 
commission,  as  is  held  by  Lord  Reay,  contain  the  name  of  the  boat? 

His  Excellency  Lord  Reay  says  that  the  commission  contains  evidence  of 
the  fact  that  the  officer  is  infJeed  a  naval  officer  and  that  he  is  in  command  of 
such  and  such  a  ship. 

In  reply  to  a  question  by  the  President,  Captain  Ottley  states  that  the  name 
of  the  ship  is  always  given  in  the  commission. 

Mr.  Kriege  requests  that  another  vote  be  taken.  He  thought  that  it  was 
only  a  question  of  the  officer's  commission  without  mention  of  the  ship.  Such 
a  commission  seemed  to  him  quite  sufficient  to  prove  the  commanding  officer's 
authority,  provided  a  commission  were  considered  necessary.  It  would  appear 
to  be  difficult  to  insert  the  name  of  the  ship  in  the  commission,  because  it  is 
impossible  to  know  in  advance  what  officer  will  be  placed  in  command  of  a 
converted  vessel.  If  conversion  takes  place  on  the  high  seas,  it  is  difficult  to 
determine  what  authority  can  give  the  commission. 

The  President  replies  that  it  can  be  delivered  by  a  squadron  commander. 

Mr.  Kriege  supposes  that  a  cruiser  detached  from  the  squadron  captures  a 
merchant  ship  and  converts  it  forthwith.  In  this  case  there  would  be  only  the 
commanding  officer  of  the  cruiser  to  designate  an  officer  to  take  command  of 
the  converted  vessel. 
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[1013]  His  Excellency  Mr.  Hammarskjdld  thinks  that  such  a  designation  would 
be  sufficient. 

The  President  proposes  that  a  second  vote  be  taken  on  the  question  whether 
the  commission  delivered  to  the  commanding  officer  should  indicate  not  only 
the  officer's  rank  but  also  the  vessel  of  which  he  is  placed  in  command. 
The  commission  is  delivered  in  accordance  with  the  laws  of  the  specific  country. 

His  Excellency  Mr.  Keiroku  Tsudzuki  requests  that  a  vote  be  taken  on  the 
original  Netherland  proposal. 

Jonkheer  van  Karnebeek  recalls  that  this  proposal  goes  further  than  the 
object  sought  in  the  British  amendment.  If  the  committee  desires  to  take  it  up 
again,  it  goes  without  saying  that  he  will  not  oppose  such  action.  But  inasmuch 
as  the  views  manifested  by  the  committee  have  been  against  it,  he  states  that  he 
can  support  the  English  amendment,  which  has  been  voted,  and  that  he  under- 
stands it  in  the  sense  just  indicated  by  his  Excellency  Lord  Reay. 

The  President  states  that  the  second  vote  is  to  be  on  the  interpretation  to 
be  given  to  the  first  vote;  it  will  decide  whether  the  commission  should  state 
not  only  the  officer's  rank,  but  also  the  command  which  he  has  been  given  by 
the  national  authority. 

The  committee  proceeds  to  vote. 

Voting  in  favor  of  the  view  that  the  commission  should  state  the  rank  of 
the  officer  and  the  name  of  the  vessel  he  is  to  command:  Austria-Hungary  (with 
the  reservation  that  this  commission  shall  not  be  in  conflict  with  its  domestic 
legislation),  France,  Great  Britain,  Italy  (with  the  same  reservation  as  Austria- 
Hungary),  Japan,  Norway,  Netherlands,  and  Sweden. 

Voting  against  this  view:  Germany,  United  States  of  America,  and  Russia. 

Not  voting:  Belgium  and  Serbia. 

With  regard  to  the  declaration  of  conversion,  the  President  recalls  that 
there  is  an  Austro-Hungarian  proposal  *  which  does  not  permit  reconversion 
as  long  as  hostilities  last. 

His  Excellency  Baron  von  Macchio  states  that  he  has  nothing  to  add  to 
the  statement  of  reasons  for  this  proposal  made  by  Mr.  Lammasch  and  that  he 
maintains  the  proposal. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  why  reconversion  is  prohibited, 
inasmuch  as  it  is  possible  to  change  the  class  even  of  war-ships  during  the 
course  of  hostilities.2 

His  Excellency  Mr.  Hammarskjdld  replies  that  the  allowing  of  successive 
conversions  and  reconversions  of  vessels  on  the  high  seas  would  cause  the  most 
serious  difficulties  to  the  neutrals  they  encountered,  and  it  is  for  the  purpose  of 
avoiding  these  difficulties  that  the  Austro-Hungarian  proposal  has  been  pre- 
sented. 

His  Excellency  Lord  Reay  supports  the  Austro-Hungarian  proposal  for  the 
same  reasons  as  those  indicated  by  his  Excellency  Mr.  Hammarskjold. 

Mr.  Fromageot  remarks  that  the  condition  of  permanence  aims  to  prevent 
abuses ;  neutrals  should  not  be  given  any  anxieties  on  this  score. 
[1014]   His  Excellency  Mr.  Keiroku  Tsudzuki  would  prefer  that  the  limitation  of 

1  See  Mr.  Heinrich  Lammasch's  declaration  at  the  second  meeting  of  the  Commission, 
ante,  p.  747  [745]. 

[There  is   a   typographical  tangle   in   the  original   French   of   this   passage,   but   the 
foregoing  is  probably  the  purport  of  Mr.  Tsudzuki's  inquiry.] 
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the  right  of  conversion  and  reconversion  should  apply  not  to  the  right  itself 
but  to  the  places  where  it  may  be  exercised. 

Jonkheer  van  Karnebeek  recalls  the  amendment  proposed  by  Mexico  at  the 
seventh  meeting  of  the  Commission,  laying  down  clearly  the  rule  that  the  pro- 
hibition of  reconversion  applies  only  to  the  duration  of  the  war. 

His  Excellency  Mr.  Keiroku  Tsudzuki  sees  no  necessity  of  accepting  the 
Austro-Hungarian  proposal  as  long  as  the  right  of  conversion  on  the  high  seas 
is  not  recognized.  It  might  be  accepted  only  after  it  has  been  agreed  to  admit 
the  principle  of  the  right  of  conversion  on  the  high  seas.  But  even  in  that  case 
he  does  not  see  why  reconversion  in  national  ports  might  not  be  permitted. 

The  President  thinks  that  under  these  circumstances  it  is  useless  to  take 
a  vote. 

Mr.  Guido  Fusinato  readily  understands  his  Excellency  Mr.  Keiroku 
Tsudzuki's  point  of  view.  It  is  evident  that  no  one  can  dispute  the  right  to 
effect  conversion  in  national  ports ;  and  when  the  rule  does  not  contemplate  the 
possibility  of  conversion  on  the  high  seas,  the  restriction  would  refer  only  to 
conversion  in  territorial  waters  and,  as  such,  would  be  an  arbitrary  limitation 
of  a  sovereign  right. 

His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  go  so  far  as  to  admit 
conversion  without  any  restriction  and  asks  whether  it  would  not  suffice,  in  order 
to  attain  the  end  in  view,  to  stipulate  that  conversion,  as  well  as  reconversion, 
may  be  effected  only  in  a  national  port  or  an  occupied  port. 

The  President  thinks  that  as  a  matter  of  fact  the  question  of  the  permanence 
of  the  conversion  is  closely  related  to  the  question  of  the  place  where  it  may  be 
effected. 

His  Excellency  Mr.  Hammarskjold  states  that  conversion  and  reconversion 
on  the  high  seas  cause  such  serious  difficulties  that  it  is  essential  that  they  be 
prohibited,  but  there  is  reason  to  doubt  whether  the  place  of  conversion  can 
at  this  time  be  made  the  subject  of  a  Convention.  Present  practice  gives  great 
latitude  for  various  opinions  on  the  place  of  conversion.  Conversion  on  the 
high  seas  is  therefore  possible,  and  the  condition  required  by  Japan  for  her 
consent  to  the  permanence  of  conversion  is  fulfilled  in  fact. 

His  Excellency  Baron  von  Macchio  asks  that  the  report  mention  the  con- 
ditions on  which  conversion  may  be  effected  and  the  consequences  that  follow 
therefrom  from  the  point  of  view  of  its  permanence. 

The  President  reads  the  Netherland  proposal  concerning  the  sanction  to 
be  given  to  these  various  provisions. 

Jonkheer  van  Karnebeek  says  that  the  proposal  which  would  treat  the 
vessel  as  a  pirate  is  correct  from  the  legal  standpoint.  It  would  seem  to  be 
excessive  perhaps,  but  it  contemplates  especially  cases  in  which  the  essential  con- 
ditions are  not  complied  with. 

The  President  notes  that  the  committee  has  no  objections  to  make  and  asks 
whether  Mr.  van  Karnebeek  desires  that  this  proposal  be  made  a  part  of  the 
Convention. 

Jonkheer  van  Karnebeek  does  not  insist  upon  it,  provided  that  this  ad- 
hesion be  set  forth  in  the  minutes. 
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His  Excellency  Mr.  Martens  presiding. 

The  President  asks  whether  the  committee  has  any  remarks  to  make  on 
the  minutes  of  the  eighth  meeting. 

His  Excellency  Sir  Ernest  Satow  makes  the  following  observations : 

I  am  taking  the  liberty  of  returning  to  the  objections  made  by  Captain 
Behr  and  Mr.  Kriege  at  the  eighth  meeting  of  the  committee  of  examination 
with  regard  to  the  British  proposal *  in  the  matter  of  the  destruction  of  neutral 
prizes.  On  reading  the  minutes  of  that  meeting,  I  deem  it  advisable  to  reply 
more  in  detail  than  I  did  at  the  time  to  the  objections  as  set  forth  in  the  minutes. 

Captain  Behr  quotes  from  my  address  of  the  7th  of  August,  in  which  I 
state  that  "  the  theory  that  the  belligerent  has  the  right  to  sink  a  neutral  prize 
was  advanced  for  the  first  time,  if  I  am  not  mistaken,  in  the  course  of  the  recent 
war  in  the  Far  East,"  and  he  maintains  that  this  statement  is  incorrect.  He 
holds  that,  on  the  contrary,  "  the  right  to  destroy  neutral  prizes  in  certain  cases 
of  force  majeure  is  not  an  innovation  in  the  domain  of  the  law  of  nations,"  and 
he  cites  in  support  of  this  statement  the  instructions  of  the  French  Minister  of 
Marine  of  July  25,  1870,  and  an  ordtr  of  the  Secretary  of  the  Navy  of  the 
United  States,  dated  June  20,  1898.  He  adds  that  the  American  regulations  to 
which  I  have  referred  were  reproduced  in  the  "  Naval  War  Code "  of  the 
United  States  of  1900  and  declares  that  this  Code  "  is  the  most  recent  codifica- 
tion of  international  maritime  law."  Now,  gentlemen,  the  British  delegation 
cannot  admit  that  these  and  other  similar  regulations  are  of  an  international 
character.  These  rules  are  national  rules,  for  which  there  is  no  international 
sanction  and  which  consequently  cannot  be  considered  as  forming  part  of  inter- 
national law.  It  would  be  necessary  at  least  to  prove  consent  on  the  part  of 
the  neutral  States  to  the  application  of  these  regulations  to  vessels  and  cargoes 
belonging  to  their  subjects. 

Captain  Behr  adds  that  "  if  we  consult  English  law  as  deduced  from  its 
recent  practice,  we  reach  practically  similar  conclusions."  In  support 
[1016]  of  this  statement  he  quotes  quite  correctly  the  text  of  Article  303  and 
part  of  Article  304  of  the  Manual  of  Prize  Law  by  Mr.  Godfrey  Lush- 
ington  in  Professor  Holland's  revised  edition  of  1888.  These  articles  are 
identical  with  Article  100  and  part  of  Article  101  of  the  original  work.2  He 
holds  that  these  stipulations,  although  appearing  at  first  sight  to  cover  only  enemy 
prizes,  are  in  reality  equally  applicable  to  a  large  class  of  neutral  prizes.  Agreed ; 
but  this  fact  does  not  admit  of  the  interpretation  which  the  speaker  gives  it. 
Article  303  actually  says  that  a  vessel  which  the  belligerent  cannot  bring  into 
port  before  a  prize  court  must  be  released  in  the  absence  of  evidence  proving  its 
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enemy  character.  All  the  more  reason  for  following  the  same  course  in  the  case 
of  a  vessel  whose  neutral  character  has  been  indisputably  proved. 

From  the  existence  of  certain  differences  of  opinion  concerning  what  con- 
stitutes the  nationality  of  a  vessel,  the  speaker  concluded  that  observance  of  the 
British  regulations  would  not  fail  to  result  in  the  destruction  of  vessels  that  are 
really  neutral  prizes.  He  is  free  to  draw  from  this  theoretical  contradiction 
such  conclusions  as  he  pleases.  I  shall  merely  take  the  liberty  of  remarking  that 
it  is  easy  to  convince  oneself  by  comparing  Article  53  of  Professor  Holland's 
Naval  Manual  with  Article  7  of  the  Russian  regulations  respecting  prizes  that 
divergences  on  this  point  are  not  of  very  great  importance.  The  points  of  view 
remain  relatively  the  same,  since  on  the  one  side  it  is  maintained  that  in  certain 
cases  of  force  majeure  the  captor  must  be  allowed  to  sink  a  neutral  prize,  while 
on  the  other  side  it  is  stated  no  less  energetically  that  there  are  cases  in  which 
a  neutral  prize  must  be  released.  I  need  not  speak  at  greater  length  to  dissipate 
the  notion  that  the  English  rules  differ  very  little  or  well-nigh  not  at  all  from 
the  instructions  given  by  the  French  and  American  authorities.  Neither  must 
we  lose  sight  of  the  fact  that  the  Manual  in  question  covers  only  the  English 
regulations  and  does  not  treat  the  question  from  the  point  of  view  of  interna- 
tional law. 

Again,  it  has  been  emphasized  that  it  would  be  unjust  to  demand  that  a 
belligerent  should  not  sink  a  neutral  prize  carrying  a  cargo  consisting  wholly  of 
arms  and  munitions  of  war.  That,  it  seems  to  me,  is  a  very  exceptional  case 
and  a  very  weak  argument  for  the  exercise  of  a  right  which  inflicts  unreasonable 
injuries  on  neutral  ships  carrying  cargoes  that  are  comparatively  innocent. 

His  Excellency  Mr.  Kriege  has  quoted,  as  expressing  the  writer's  opinion, 
certain  letters  of  Professor  Holland  to  the  Times,  in  which  he  upholds  the 
thesis  that  the  destruction  of  a  neutral  prize  by  a  belligerent  is  lawful  in  war. 
We  have  a  letter  from  Professor  Holland  to  the  Times,  dated  August  6  [1?], 
1904,  in  which  he  sums  up  as  follows  the  doctrine  proclaimed  by  Lord  Stowell  : 

An  enemy's  ship,  after  her  crew  has  been  placed  in  safety,  may  be 
destroyed.  Where  there  is  any  ground  for  believing  that  the  ship,  or  any 
part  of  her  cargo,  is  neutral  property,  such  action  is  justifiable  only  in  cases 
of  "  the  gravest  importance  to  the  captor's  own  State,"  after  securing  the 
ship's  papers  and  subject  to  the  right  of  neutral  owners  to  receive  full  com- 
pensation. 

This,  it  seems  to  me,  is  not  in  accord  with  the  views  attributed  to  the  pro- 
fessor who,  if  he  has  been  correctly  quoted,  has  drawn  from  the  decisions  of 
Lord  Stowell  inferences  which  are  not  warranted  by  the  texts  of  those 
decisions. 

The  two  decisions  in  question  are  those  relating  to  the  Actaeon  and  the 
Felicity. 

The  Actaeon  was  an  American  vessel  sailing  under  a  permit  issued  by  the 
British  Government  under  date  of  August  12,  1812.  and  renewed  on 
[1017]  February  27,  1813,  which  placed  the  vessel  on  the  same  footing  as  a  neu- 
tral ship.  On  May  12  it  was  seized  (after  having  been  several  times 
searched  in  the  course  of  its  voyage  by  British  ships)  by  the  man-of-war  La 
Hogue  and  burned  on  the  same  day. 

The  owner's  right  to  restitution,  that  is  to  say  to  be  reimbursed  for  the 
value  of  the  vessel  and  its  cargo,  was  not  disputed.     The  court,  therefore,  had 
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nothing  to  decide  except  the  question  of  damages,  namely,  whether  the  owner 
should  recover  the  cost  of  the  trial  and  receive  in  addition  an  indemnity. 

After  examining  in  detail  the  arguments  in  support  of  the  English  com- 
mander's action — such  as  the  presence  on  board  of  letters  bearing  American 
addresses,  the  impossibility  of  placing  a  prize  crew  on  board  the  seized  vessel, 
and  the  danger  that  there  would  have  been  in  allowing  the  vessel  to  proceed  to 
the  nearest  American  port  (Boston)  and  thus  give  information  to  the  Americans 
— the  decision  states  that :  "  These  are  circumstances  which  may  have  afforded 
very  good  reasons  for  destroying  this  vessel  and  may  have  made  it  a  very 
meritorious  act  in  Captain  Capel,  as  far  as  his  own  Government  is  con- 
cerned, but  they  furnish  no  reason  why  the  American  owner  should  be  a 
sufferer." 

The  court  therefore  ordered  restitution  together  with  damages.  This 
amounted  to  saying  that,  however  necessary  might  have  been  the  destruction  of 
the  prize,  considered  from  the  point  of  view  of  the  interests  of  the  captor  State, 
it  was  an  injurious  act  and  a  violation  of  the  rights  of  the  neutral  owner,  which 
the  established  usage  of  international  law  would  not  tolerate.  That  is  precisely 
the  point  of  view  that  we  are  now  maintaining. 

The  Felicity.  Here  again  we  have  to  deal  with  an  American  ship,  sailing 
under  a  permit,  which  was  sunk  on  January  1,  1814.  The  complaint  was  not, 
however,  lodged  until  October  13,  1818. 

The  judgment  declared,  among  other  things,  "  if  impossible  to  bring  in, 
their  next  duty  is  to  destroy  enemy  property.  Where  doubtful  whether  enemy 
property,  and  impossible  to  bring  in,  no  such  obligation  arises,  and  the  safe  and 
proper  course  is  to  dismiss.  Where  it  is  neutral,  the  act  of  destruction  cannot 
be  justified  to  the  neutral  owner  by  the  gravest  importance  of  such  an  act  to  the 
public  service  of  the  captor's  own  State:  to  the  neutral  it  can  only  be  justified, 
under  any  such  circumstances,  by  a  full  restitution  in  value.  These  rules  are 
so  clear  in  principle  and  established  in  practice  that  they  require  neither  reason- 
ing nor  precedent  to  illustrate  or  support  them." 

This  case  was  complicated  by  the  fact  that  there  was  a  sailing  permit, 
which,  however,  the  captain  did  not  produce  until  after  the  vessel  had  been  set 
on  fire,  and  of  whose  existence  the  first  officer  and  the  supercargo  stated  that 
they  were  unaware.  There  was  therefore  no  way  of  distinguishing  the  vessel 
from  an  enemy  prize.  Some  construe  Lord  Stowell's  language  on  this  occa- 
sion as  meaning  that  the  captor  has  the  right  to  destroy  a  prize,  provided  he  is 
willing  to  give  compensation  for  its  value.  That  is  an  error.  The  law  forbids 
the  captor  to  destroy  the  neutral  prize  and  condemns  the  captor  who 
[1018]  does  so  to  indemnify  the  owner.  In  so  far  as  the  latter  is  concerned, 
therefore,  the  destruction  of  a  neutral  prize  cannot  be  justified,  and  the 
only  way  of  making  amends,  according  to  Lord  Stowell,  is  to  pay  the  full 
value  of  the  prize  and  damages.  Even  the  presence  of  contraband  on  board 
cannot  serve  as  an  excuse.     The  rule  is  absolute. 

Mr.  Kriege  also  emphasizes  the  fact  that,  if  we  succeed  in  establishing  a 
high  international  court  of  appeal  in  the  matter  of  prizes,  we  shall  thereby  have 
given  the  owner  of  a  destroyed  cargo  or  vessel  all  the  protection  that  he  requires. 
In  this  connection,  it  is  proper  to  note  in  the  first  place  that  no  court  yet  exists, 
and  in  the  second  place  that  the  argument  is  unsound,  since,  carried  to  its 
logical  conclusion,  it  implies  that  in  a  well-organized  State  a  man  would  ha^e 
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the  right  to  commit  crimes  of  all  kinds,  because  the  courts  are  there  to  protect 
the  victims. 

Captain  Behr  remarks  that  it  was  never  his  intention  to  consider  the  national 
laws  of  the  United  States  or  the  judgments  of  Lord  Stowell  as  international  law. 
Nevertheless  they  are  useful  material  in  seeking  the  views  of  different  nations 
on  questions  of  international  law  and  in  establishing  an  international  code. 

His  Excellency  Sir  Ernest  Satow  thought  that  Captain  Behr  considered 
the  Naval  War  Code  of  1900  an  international  law. 

Rear  Admiral  Sperry  recalls  that  this  Code  was  rescinded  in  1904  because 
the  rules  it  contained  were  not  universally  admitted  by  the  other  States. 

Mr.  Kriege  thinks  that  without  the  complete  text  of  Sir  Ernest  Satow's 
observations  before  one,  it  is  difficult  to  answer  in  sufficient  detail  his  remarks.  He 
does  not  dare  to  enter  into  a  debate  with  his  Excellency  Sir  Ernest  Satow  as  to 
the  real  scope  of  Lord  Stowell's  decisions.  He  desires,  however,  to  state  that 
his  perusal  of  Lord  Stowell's  decisions  has  left  him  with  a  different  impression 
from  that  of  Sir  Ernest  Satow.  He  states,  moreover,  that  his  view  of  the 
interpretation  to  be  given  to  these  decisions  is  shared  by  so  competent  a  jurist 
as  Professor  Holland,  and  therefore  it  would  seem  to  be  not  entirely  without 
foundation.  Mr.  Kriege  refers  to  the  letters  addressed  by  Professor  Holland 
to  the  Times  on  August  17  and  30,  1904,1  as  well  as  to  a  report  submitted  to  the 
British  Academy,  the  text  of  which  was  published  in  the  Revue  de  droit  inter- 
national in  1905  (p.  359),  in  which  Professor  Holland  expresses  himself  as 
follows : 

While  it  is,  on  principle,  most  undesirable  that  neutral  property  should 
be  exposed  to  destruction  without  enquiry,  cases  may  occasionally  occur  in 
which  a  belligerent  could  hardly  be  expected  to  permit  the  escape  of  such 
property,  though  he  is  unable  to  send  it  in  for  adjudication.  The  contrary 
opinion  is,  I  venture  to  think,  largely  derived  from  a  reliance  upon  detached 
paragraphs  in  one  of  Lord  Stowell's  judgments  on  the  subject,  judgments 
which,  taken  together,  show  little  more  than  that,  in  his  view,  no  plea  of 
national  interest  will  bar  the  claim  of  a  neutral  owner  to  be  fully  com- 
pensated for  the  value  of  his  property,  when  it  has  been  destroyed  without 
judicial  proof  of  its  noxious  character.  "  Where  doubtful  whether  enemy's 
property,  and  impossible  to  bring  in,  the  safe  and  proper  course,"  says 
Lord  Stowell,  "  is  to  dismiss."  The  Admiralty  Manual  of  1888  accord- 
ingly directs  Commanders,  who  are  unable  to  send  in  their  prize,  to 
[1019]  "  release  the  vessel  and  cargo  without  ransom,  unless  there  is  clear  proof 
that  she  belongs  to  the  enemy."  This  indulgence  can  hardly,  however, 
be  proclaimed  as  an  established  rule  of  international  law,  in  the  face  of 
the  fact  that  the  sinking  of  neutral  prizes  is,  under  certain  circumstances, 
permitted  by  the  prize  codes  not  only  of  Russia,  but  also  of  such  Powers 
as  France,  the  United  States,  and  Japan. 

In  reply  to  his  Excellency  Sir  Ernest  Satow's  concluding  remarks,  Mr. 
Kriege  observes  that  the  destruction  of  a  neutral  prize  does  not  in  itself  con- 
stitute a  wrong  toward  the  owner ;  it  is  a  wrong  only  in  the  event  of  the  capture 
of  the  vessel  not  being  justified.  Now  the  unjustifiable  capture  of  a  vessel  always 
involves  damages  to  the  owner.  In  this  sense  there  is  no  essential  difference 
between  the  case  in  which  a  vessel  is  destroyed  and  that  in  which  it  is  brought 
into  port  and  kept  there  during  the  trial  of  the  case,  which  may  last  several 
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years.  If  the  seizure  of  the  vessel  is  declared  illegal,  there  must  be  reparation 
for  the  wrong  done  the  owner  under  both  hypotheses.  It  does  not  follow  by 
any  means  that  the  captain  of  a  cruiser  has  the  right  to  seize  or  to  destroy  a 
vessel  when  he  knows  that  capture  is  unjustifiable.  But  in  case  he  is  mistaken 
in  his  judgment  of  the  facts  and  seizes  or  destroys  an  innocent  vessel,  it  is  the 
courts  that  are  called  upon  to  protect  the  victims.  In  the  first  case  they  will 
order  restitution  of  the  vessel  and  will  assess  the  damages ;  in  the  second  case 
they  will  award  the  owner  an  indemnity  sufficient  to  compensate  him  for  all 
losses  resulting  from  the  vessel's  destruction.  The  establishment  of  an  inter- 
national court  would  serve  to  increase  the  guarantees  that  the  owner  will  obtain 
full  satisfaction  in  case  of  an  unjustifiable  capture. 

Rear  Admiral  Sperry  reserves  the  right  to  return  to  these  points  when  the 
committee  again  takes  up  the  discussion. 

The  President  notes  that  the  right  to  destroy  neutral  prizes  has  not  given 
rise  to  any  new  discussion.  Furthermore,  the  various  opinions  maintained  in 
Lord  Stowell's  decisions  and  Professor  Holland's  letters  are  very  interesting, 
but  they  possess  no  binding  or  practical  force,  so  far  as  we  are  concerned. 
Judgments  of  prize  courts  are  the  personal  views  of  the  judges ;  the  opinions  of 
Professor  Holland  are  likewise  personal  opinions.  However,  the  differences  of 
opinion  that  exist  in  the  magistracy,  in  science,  and  among  Governments,  the 
arguments  that  have  been  deduced  from  the  existence  of  the  "  Naval  Code  "  of 
1900  and  its  repeal  in  1904  are  a  further  proof  of  the  imperative  necessity  of 
reaching  an  agreement  and  of  putting  an  end  to  the  chaos  that  prevails  in  these 
various  matters.  It  is  my  profound  conviction,  adds  the  President  in  con- 
clusion, that  it  is  our  moral  duty  to  furnish  the  Governments  with  certain 
elements  that  may  be  used  as  the  basis  of  an  international  law  or  of  universally 
recognized  principles.  It  seems  to  me  to  be  well-nigh  impossible  to  create  an 
international  prize  court  without  giving  it  a  basis  of  jurisdiction,  at  least  in  the 
shape  of  certain  principles  of  law  formally  recognized  by  the  Powers  of  the 
civilized  world. 

The  President  asks  whether  the  committee  has  any  observations  to  make 
on  the  minutes  of  the  ninth  and  tenth  meetings. 

The  committee  approves  the  minutes  of  the  ninth  meeting  and  postpones 
the  adoption  of  the  minutes  of  the  tenth  to  the  next  meeting. 
[1020]  The  President  says  that  according  to  the  order  of  business  the  com- 
mittee was  to  hear  Mr.  Fromageot's  report  on  the  treatment  of  private 
property,  but  the  German  delegation  has  asked  for  a  postponement,  reserving  the 
right  to  make  modifications  therein,  particularly  with  regard  to  the  observa- 
tions presented  by  his  Excellency  Baron  Marschall  von  Bieberstein  on  the 
question  of  inviolability  of  private  property  at  sea. 

Mr.  Fromageot  (reporter)  requests  the  members  of  the  committee  to  in- 
form him  as  soon  as  possible  of  the  modifications  that  they  would  like  to  have 
made  in  his  reports. 

Since  the  order  of  business  calls  for  the  reading  of  Mr.  Fromageot's  report 1 
on  the  "  exemption  from  capture  of  coastal  fishing  boats  and  certain  other  ves- 
sels in  time  of  war,"  the  President  states  that  his  Excellency  Mr.  Keiroku 
Tsudzuki  has  made  a  new  proposal  on  this  subject,  the  discussion  of  which 
might  take  place  after  the  reading  of  the  report. 

"See  report  to  the  committee  of  examination,  eleventh  meeting,  annex  A;  see  also 
report  to  the  Conference,  vol.  i,  p.  263  [269]. 
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Mr.  Fromageot  reads  his  report. 

The  President,  after  reading  the  text  of  the  Japanese  amendment,1  remarks 
that  the  prohibition  which  it  contains  is  mentioned  in  the  report.  It  is  clearly 
established  therein  that  the  peaceful  character  of  fishing  barks  is  the  only  condi- 
tion of  the  exemption  which  they  enjoy. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  the  reasons  for  his 
amendment  are  sufficiently  clear  to  require  no  explanation. 

Mr.  Guido  Fusinato  makes  certain  remarks  on  the  scope  of  the  amend- 
ment, especially  on  its  second  paragraph. 

Mr.  Louis  Renault  thinks  that  the  Japanese  amendment  contains  a  very 
just  principle,  which  it  would  not  be  inadvisable  to  mention  in  the  draft  Con- 
vention. Paragraph  2  of  Article  1  sets  forth  the  conditions  of  the  exemption, 
which  depend  upon  the  fishing  and  other  boats  themselves,  while  the  Japanese 
proposal  contemplates  a  prohibition  imposed  upon  the  States  to  which  these 
vessels  belong.  These  States  must  not,  either  directly  or  indirectly,  make  use  of 
fishing  boats  for  hostile  purposes. 

His  Excellency  Mr.  Hagerup  concurs  in  Mr.  Renault's  observations.  He 
would  even  be  in  favor  of  going  still  farther  and  extending  this  prohibition  to 
the  boats  designated  in  Article  2. 

Mr.  Louis  Renault  thinks  that  under  these  circumstances  the  Japanese 
amendment  might  be  made  a  third  article. 

Mr.  Guido  Fusinato  remarks  that  the  Japanese  amendment  permits  the 
belligerent  States  to  use  these  boats  openly. 

Mr.  Louis  Renault  thinks  that  in  such  an  event  the  penalty  remains  the 
same ;  the  boat  does  not  share  in  the  benefit  of  the  exemption. 

His  Excellency  Mr.  van  den  Heuvel  remarks  that  the  committee  has  already 
examined  this  question  and  was  unanimous  in  thinking  that  fishing  barks 
[1021]   should  not  be  used  clandestinely  in  military  operations  but  might  take 
part  therein  if  they  bore  external  marks. 

His  Excellency  Sir  Ernest  Satow  accepts  the  Japanese  proposal  and  con- 
curs in  Mr.  Louis  Renault's  observations,  but  he  would  prefer  to  have  the 
amendment  conclude  Article  1.  As  a  matter  of  fact,  it  would  seem  to  be  difficult 
to  conceive  of  using  the  vessels  mentioned  in  Article  2  for  military  purposes. 
They  would  be  of  little  service  as  torpedo-boat  destroyers,  while  fishing  boats 
might  very  well  be  suspected  of  such  use. 

His  Excellency  Mr.  van  den  Heuvel  points  out  the  fact  that  that  is  exactly 
the  meaning  of  the  Japanese  amendment,  which  merely  prohibits  the  clandestine 
use  of  fishing  barks  for  hostile  purposes.  This  amendment  includes  a  principle 
and  a  practical  requirement.  The  principle  contains  the  right  to  make  use  of 
the  fishing  boat  for  military  purposes,  the  requirement  is  that  the  vessel  must  bear 
a  distinctive,  visible  mark. 

The  Reporter  observes  that  the  committee  has  already  discussed  this  ques- 
tion and  that  it  has  decided  by  a  vote  of  11  to  3  not  to  allow  fishing  barks  to  be 
used  for  military  purposes,  for  example,  as  transports  or  torpedo-boat  destroyers. 

The  President  replies  that  the  Japanese  proposal  being  a  formal  one,  the 
committee  is  obliged  to  pass  upon  it. 

Mr.  Louis  Renault  proposes  the  following  formula,  which  would  constitute 
a  paragraph  3  of  the  article :  "  The  contracting  states  agree  not  to  use  these  vessels 
for  a  military  purpose  while  allowing  them  to  preserve  their  pacific  appearance." 

His   Excellency   Mr.   Keiroku   Tsudzuki   doubts  whether  this   prohibition 

1  Annex  55. 
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should  be  extended  to  boats  engaged  in  small  local  trade,  in  the  first  place  because 
it  is  not  as  easy  to  distinguish  them  as  in  the  case  of  fishing  boats,  in  the  second 
place  because  they  freqwently  belong  to  companies  that  are  rich  enough  not  to 
need  the  benefit  of  this  exemption. 

His  Excellency  Mr.  Hammarskjold  would  prefer  an  expression  which,  like 
the  word  "  disguise,"  would  better  indicate  deception  or  ruse. 

Mr.  Louis  Renault  is  not  of  this  opinion.  There  cannot  be  a  disguise 
when  the  vessel  retains  its  ordinary  aspect,  that  is,  when  its  peaceful  appearance 
is  preserved. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  boats  engaged  in 
small  local  trade  should  have  the  same  benefit  of  immunity  as  fishing 
boats.. 

His  Excellency  Mr.  Hagerup  believes  that  the  prohibition  contemplated  by 
the  Japanese  amendment  might  be  extended  to  the  boats  mentioned  in  Article  2. 
It  is  not  impossible  to  use  them  secretly  for  military  purposes,  and  it  is  more- 
over difficult  to  stipulate  that  they  must  not  engage  in  fraud. 

His  Excellency  Sir  Ernest  Satow  states  that  he  will  vote  for  the  Japanese 
amendment  with  the  wording  proposed  by  Mr.  Renault. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  he  reserves  his  vote  in 
the  matter  of  boats  engaged  in  small  local  trade. 

Mr.  Louis  Renault  remarks  that  under  these  circumstances  the  whole  sub- 
ject must  be  discussed  again. 
[1022]   His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  want  to  cause  a  further 
discussion  of  the  first  two  paragraphs,  but  merely  makes  reservations  with 
regard  to  the  scope  of  the  third. 

His  Excellency  Count  Tornielli  remarks  that  the  reservation  of  his  Excel- 
lency the  Ambassador  of  Japan  would  lead  to  the  inference  that  boats  engaged 
in  small  local  trade  might  be  used  for  military  purposes. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  himself  whether  it  would  not 
be  too  easy  to  make  clandestine  use  of  these  vessels  to  give  them  as  clearly 
defined  protection  as  to  fishing  boats ;  but  he  does  not  insist  upon  this,  since 
what  he  has  had  to  say  on  the  subject  were  merely  certain  doubts  and  not  strong 
objections. 

His  Excellency  Count  Tornielli  thinks  that  boats  engaged  in  local  business 
will  preserve  their  ordinary  outward  appearance  and  that  they  must  bear  a 
distinctive  mark,  if  they  are  used  for  military  purposes. 

On  the  proposal  of  the  President,  a  vote  is  taken  on  the  Japanese  proposal 
by  the  raising  of  hands,  and  the  proposal  is  adopted. 

Jonkheer  van  Karnebeek  remarks  that  the  provisions  voted  by  the  committee 
are  incomplete  and  of  no  practical  value,  unless  they  determine  the  character  of 
the  outward  marks  that  must  appear  on  a  boat  used  for  military  purposes. 

The  President  thinks  that  it  is  difficult  to  enter  into  these  details  and  that 
it  is  preferable  to  leave  it  to  the  Governments  to  regulate  them. 

Mr.  Kriege  wishes  to  make  an  observation  with  regard  to  Mr.  Fromageot's 
report.  In  the  course  of  the  seventh  meeting  of  the  committee  he  declared 
that  in  his  opinion  vessels  which  are  engaged  temporarily  in  coastal  fishing  or  in 
small  local  trade,  but  whose  build  enables  them  to  be  used  for  other  purposes, 
should  be  subject  to  capture.  He  did  not  insist  upon  changing  the  phraseology 
of  the  proposal  on  condition  that  his  remarks  should  be  mentioned  in  the  report. 
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Consequently  he  has  requested  the  reporter  to  add  a  few  words  on  the  subject 
and  Mr.  Fromageot  has  shown  himself  entirely  disposed  to  do  so. 

His  Excellency  Mr.  Hagerup  thinks  it  would  be  of  advantage  to  omit  the 
following  clause :  "  It  appeared  preferable  not  to  introduce  an  innovation  in  this 
respect,  but  to  leave  matters  as  they  stand  at  present,"  because  this  seems  to  imply 
that  the  question  of  indemnities  for  requisitions  has  been  decided  in  the  negative. 
That  is  not  the  idea  of  the  committee  as  gathered  from  its  debates,  and  he  per- 
sonally is  of  the  opinion  that  the  principles  of  the  1899  Convention  relative  to 
war  on  land  should  be  applied  in  this  case. 

The  Reporter  replies  that  he  has  endeavored  to  present  in  his  report  as  ac- 
curate an  account  as  possible  of  the  committee's  discussions.  It  seems  to  him 
difficult  to  admit  mention  of  the  debates  on  the  subject  of  the  right  of  police  or 
the  right  of  requisition  and  utilization  for  military  purposes.  He  is,  however, 
ready  to  take  into  account  the  observations  of  the  first  delegate  of  Norway. 

The  President  requests  Mr.  Fromageot  to  read  his  second  report,  which 
is  devoted  to  the  question  of  the  crews  of  enemy  merchant  ships  captured  by  a 
belligerent. 

The  Reporter  reads  the  report.1 
[1023]  Mr.  Heinrich  Lammasch,  fearing  lest  the  phraseology  of  Article  3  may 
cause  certain  difficulties,  as  a  result  of  the  situation  which  exists  between 
Austria  and  Hungary,  requests  that  the  words  "  belligerent  captor "  be  sub- 
stituted for  "  captor  State."  He  thinks,  moreover,  that  the  final  paragraph  of  the 
report  is  a  little  too  absolute  in  tone.  In  speaking  of  the  setting  free  of  the 
crews  of  captured  enemy  vessels,  it  states  that  "  their  liberty  should  depend  upon 
certain  conditions."  We  must  not  forget  that  Article  1  stipulates  that  neutral 
seamen  are  free  unconditionally;  the  third  [sixth]  paragraph  on  page  1013 
[1028]  should  at  least  say  "that  in  certain  cases  their  liberty  should  depend 
upon  ..." 

Finally,  on  the  last  page,  Article  3  contains  a  typographical  error.  It  speaks 
of  "the  conditions  laid  down  in  Article  1,  paragraph  1,  and  in  Article  2";  this 
should  be  Article  1,  paragraph  2."  2 

Official  note  is  made  of  this  observation. 

Mr.  Fromageot's  report  having  been  approved,  the  President  believes  he  is 
interpreting  the  sentiments  of  the  committee  in  thanking  the  reporter  for  his 
work.     {Prolonged  applause.} 

The  President  proposes  that  the  committee  pass  to  the  fourth  point  on  the 
order  of  business,  which  calls  for  the  discussion  of  the  draft  regulations  con- 
cerning the  status  of  enemy  merchant  ships  on  the  outbreak  of  hostilities.3  He 
asks  the  British  delegates  whether  they  are  in  possession  of  the  instructions  that 
they  expected  from  their  Government. 

His  Excellency  Lord  Reay  replies  in  the  affirmative  and  states  that  he  is 
ready  to  set  forth  the  views  of  his  Government  on  the  entire  project  which  is 
under  discussion.  According  to  the  system  which  the  English  delegation  would 
be  disposed  to  accept,  merchant  ships  that  happen  to  be  in  an  enemy  port  on 
the  outbreak  of  hostilities  might  be  seized,  with  the  obligation  of  returning  them 
at  the  end  of  the  war  without  any  indemnity.  If  they  are  requisitioned,  an 
indemnity  will  be  granted.    Enemy  merchant  ships,  which  have  left  their  last  port 

1  See  report  to  the  committee  of  examination,  eleventh  meeting,  annex  B ;  see  also 
report  to  the  Conference,  vol.  i,  p.  261    [267]. 

*  See  post,  p.  1014  [1029].  [The  typographical  error  referred  to  was  evidently  corrected 
by  the  reporter  prior  to  publication  of  the  minutes. — Editor.] 

*  Annex  25. 
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of  departure  before  the  outbreak  of  war  and  which  are  encountered  at  sea,  are 
subject  to  capture,  on  condition  that  they  be  returned  at  the  end  of  the  war 
without  indemnity.  If  they  should  be  requisitioned  or  destroyed,  the  belligerent 
will  be  obliged  to  indemnify  their  owner.  Similar  rules  should  be  applied  to  the 
goods  on  board  the  vessels  mentioned  in  the  project:  the  goods  may  be  seized  on 
condition  of  restitution  without  indemnity  at  the  end  of  the  war,  or  requisitioned 
on  payment  of  an  indemnity.  The  British  Government  prefers  to  preserve  the 
time-honored  expression  "  days  of  grace "  rather  than  "  sufficient  period." 
Finally,  in  Article  5  of  the  project,  the  words  "  merchant  ships  which  have  been 
designed  to  be  converted  into  war-ships  "  should  be  replaced  by  the  following : 
"  merchant  ships  capable  of  being  converted  into  war-ships." 

The  President  thinks  that  his  Excellency  Lord  Reay's  observations  might 
be  discussed  to  advantage  by  the  committee,  if  the  honorable  delegate  of  Great 
Britain  would  kindly  indicate,  on  the  reading  of  the  project  article  by  article, 
what  are  the  amendments  proposed  by  the  British  Government.  He  thinks  that 
he  ought  to  remind  the  committee  that  the  question  has  already  been  maturely 
discussed  and  that  it  would  be  advisable  not  to   go   over  the   same   ground 

again. 
[1024]  Mr.  Kriege  requests  a  postponement  of  the  debate,  in  order  that  the 
British  amendments  may  be  distributed  and  studied  with  care  by  the 
members  of  the  committee.  He  recalls  that  at  the  meeting  of  August  14  he 
reserved  his  vote  with  regard  to  the  expression  "  designed  in  advance,"  so  that 
he  might  consider  fts  import  more  closely.  Now,  after  reflection,  he  has  reached 
the  conclusion  that  the  term  is  not  sufficiently  clear  for  use  in  a  Convention.  He 
therefore  joins  in  the  negative  vote  cast  by  the  delegations  of  France  and  of 
Russia.  He  likewise  declares  himself  against  the  formula  "  capable  of  being 
converted  into  war-ships,"  which  is  now  proposed  by  the  delegation  of  Great 
Britain. 

The  President  willingly  concurs  in  Mr.  Kriege's  motion  and  adjourns  the 
meeting,  stating  that  the  next  meeting  of  the  committee  will  take  place  on  Friday, 
September  6. 


[1025] 

Annex  A 

EXEMPTION  FROM  CAPTURE  OF  COASTAL  FISHING  BOATS  AND 
CERTAIN  OTHER  CRAFT  IN  TIME  OF  WAR 

Report  to  the  Committee  of  Examination1 

According  to  a  very  ancient  custom  2  coastal  fishing  vessels  are  considered 
exempt  from  capture  in  time  of  war,  and  it  may  be  added  that  at  the  present 

1  Reporter:  Mr.  Henri  Fromageot.  See  also  the  report  to  the  Conference,  vol.  i, 
p.  263  [269]. 

'  See  more  particularly  the  old  documents  contained  in  Pardessus,  Collection  de  lois 
maritime*  anterieures  an  XVIII'  siecle,  voj.  iv,  p.  319. 
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day  this  practice  is  universally  approved.1  Nevertheless  it  is,  according  to  the 
country,  more  or  less  legally  assured,  and  it  may  appear  advisable  to  establish  the 
principle  definitively  in  a  conventional  provision. 

Moreover,  although  this  question  did  not  figure  expressly  in  the  Russian  pro- 
gram for  the  Conference,  it  was  inserted  by  our  president,  his  Excellency  Mr. 
Martens,  among  the  questions  submitted  to  the  Fourth  Commission 2  for  con- 
sideration, in  order  to  satisfy  the  desires  of  various  persons. 

The  reason  for  this  exemption  is,  and  always  has  been,  one  of  humanity. 
The  favored  treatment  is_  given,  not  to  the  fishing  industry,  but  to  the  poor 
people  who  are  engaged  in  it.  Its  object  is  not  to  protect  one  maritime  industry 
more  than  another,  but  merely  to  avoid  doing  poor  people,  who  are  especially 
deserving  of  interest,  an  injury  which  would  be  of  no  benefit  to  the  belligerent. 
However,  it  is  clear  that  this  favor  should  not  become  an  obstacle  to  naval 
operations,  and  that  it  ceases  to  be  justified  if  the  fisherman  engages  in  hos- 
tilities. 

This  immunity,  thus  understood,  was  already  contemplated  by  the  Belgian 
general  proposition  relating  to  the  rights  of  belligerents  in  respect  to  enemy 
private  property.3  It  was  the  subject  of  a  more  complete  special  proposition  on 
the  part  of  the  delegation  of  Portugal.*  The  delegation  of  Austria-Hungary 
added  to  it  a  proposition  including  vessels  engaged  in  local  trade.5  Finally,  the 
delegation  of  Italy  proposed  the  establishment  of  a  similar  principle  for  vessels 

engaged  in  scientific  or  humanitarian  work.6 
[1026]  These  propositions  did  not  meet  with  any  objection  in  Commission.' 
Their  scope  was  specified  and  the  committee  of  examination  was  charged 
with  the  elaboration  of  a  text. 

This  is  the  project  brought  before  you  to-day. 

Article  1 

Vessels  used  exclusively  for  fishing  along  the  coast  or  small  boats  employed  in  local 
trade  are  exempt  from  capture,  as  well  as  their  appliances,  rigging,  tackle'  and  cargo. 

They  cease  to  be  exempt  as  soon  as  they  take  any  part  whatever  in  hostilities. 

The  contracting  Powers  agree  not  to  take  advantage  of  the  harmless  character  of  the 
said  vessels  in  order  to  use  them  for  military  purposes  while  preserving  their  peaceful 
appearance. 

In  the  very  beginning,  so  far  as  fishing  is  concerned,  the  immunity  is  recog- 
nized only  in  respect  to  vessels  used  exclusively  for  fishing  along  the  coast. 

It  appeared  to  be  impossible  to  specify  a  tonnage  limit  or  a  maximum  crew, 
or  a  special  build.    All  these  things  vary  according  to  the  locality.     But  it  was 

1  His  Excellency  Mr.  Choate  (see  ante,  Fourth  Commission,  twelfth  meeting,  August 
7,  1907,  and  annex  to  this  meeting)  mentioned  in  this  regard,  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  fishing  boats  Paquete  Habana  and  Lola 
(Decision  of  January  8,  1900,  United  States  Supreme  Court  Reports,  vol.  175,  p.  677). 

'  See  post,  Fourth  Commission,  annex  1,  Questionnaire,  question  XIII :  Are  coastal 
fishing  boats,  even  though  they  belong  to  subjects  of  the  belligerent  State,  lawful  prize? 

*  See  post,  Fourth  Commission,  annex  14,  Article  2. 
4  Ibid.,  annexes  49  and  51. 

*  Ibid.,  annex  50. 

*  Observation  of  his  Excellency  Count  Tornielli,  twelfth  meeting  of  the  Commission, 
August  7. 

'Minutes  of  the  Commission,  eleventh  meeting,  August  2;  and  twelfth  meeting, 
August  7. 
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understood  that  all  these  elements  should  be  taken  into  consideration,  if  the  case 
arose,  in  determining  the  exclusive  use  contemplated  by  the  text.1 

Furthermore,  it  did  not  appear  to  be  possible  to  specify  the  method  of 
propulsion — whether  sail  or  mechanical  propulsion — for  a  fishing  boat  is  pro- 
pelled by  sail,  by  oars,  or  by  a  small  motor,  according  to  the  locality.  In  short, 
the  essential  thing  is  that  there  shall  be  exemption  whenever  the  fishing  boat  in 
question  is,  in  fact,  really  the  harmless  and  peaceful  craft  of  a  fisherman  who  is 
deserving  of  protection. 

There  was  a  desire  shown  in  the  Commission  to  fix  the  distance  of  the  so- 
called  coastal  fishery.2  This  likewise  appeared  to  be  impossible  because  of  the 
many  different  kinds  of  coasts  and  fishing  grounds,  which  sometimes  are  beyond 
territorial  waters,  and  at  varying  distances.3 

It  will  be  noted  likewise  that  the  text  does  not  mention  exclusively  coastal 
fishery  in  the  waters  of  the  enemy,  because  such  fishery  may  be  engaged  in  along 
the  coasts  of  a  State  other  than  the  belligerent  State  and  beyond  the  protection  of 
its  territorial  waters. 

The  Portuguese  delegation,  in  its  explanations — the  eminently  practical 
and  humanitarian  spirit  of  which  the  committee  of  examination  did  not 
fail  to  recognize — mentioned  more  particularly  the  fishery  on  the  coasts  of 
Morocco. 

In  conformity  with  the  proposition  of  Austria-Hungary,  the  text  grants  im- 
munity, under  the  same  conditions,  to  small  boats  employed  in  local  trade ;  that 
is  to  say,  boats  and  barks  of  small  dimensions  transporting  agricultural  products 
and  engaged  in  small  local  trade — for  example,  between  the  coast  and  the  neigh- 
boring islands  or  islets. 

In  all  cases,  the  exemption  applies  to  the  boat  itself,  its  fishing  and  sailing 
equipment,  and  its  cargo. 

The  moment  the  boat  engages,  directly  or  indirectly,  in  hostilities  and  war 
operations,   it   naturally   loses   all    right  to   immunity.      That   is   a   question   of 

fact. 
[1027]   It  was  at  one  time  the  idea  of  the  committee  to  define  further  the  posi- 
tion of  fishing  boats  and  boats  engaged  in  small  coastal  trade  with  respect 
to  belligerent  forces,  more  particularly  as  regards  the  right  of  police  or  the  right 
of  requisition.* 

It  appeared  to  be  preferable  not  to  enter  now  into  the  settlement  of  such 
questions.5  The  committee  confined  itself  to  mentioning  in  the  third  paragraph, 
in  conformity  with  a  proposition  of  the  Japanese  delegation,6  that  belligerents 
must  not  take  advantage  of  the  harmless  character  of  the  boats  in  question  by 
using  them   for  ruses  of   war. 

1  Minutes  of  the  committee  of  examination,  sixth  meeting,  August  21 ;  and  seventh 
meeting,  August  23. 

2  Observation  of  his  Excellency  Mr.  Beernaert,  Fourth  Commission,  twelfth  meeting, 
August  7. 

*  Observations  of  Captain  Ivens  Ferraz,  sixth  meeting  of  the  committee  of  examina- 
tion, August  21. 

*  Minutes  of  the  committee  of  examination,  sixth  meeting,  August  21 ;  and  seventh 
meeting,  August  23 ;  and  annexes  52,  53  and  54. 

*  Minutes  of  the  committee,  eighth  meeting,  August  24 ;  and  the  declarations  made  in 
the  name  of  the  delegations  of  Austria-Hungary  and  of  Sweden  by  their  Excellencies  Baron 
von  Macchio  and  Mr.  Hammarskjold,  and  the  observation  of  his  Excellency  Mr.  Hauerup, 
thirteenth  meeting  of  the  Commission,  September  18,  1907. 

'  Annex  55.    Minutes  of  the  Committee,  eleventh  meeting,  September  4. 
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Article  2 

Vessels  charged  with  religious,  scientific,  or  philanthropic  missions  are  likewise  exempt 
from  capture. 

The  provision  of  this  article,  due,  as  has  been  seen,  to  a  proposition  of  the 
delegation  of  Italy,  is  in  conformity  with  a  custom,  one  of  the  most  celebrated 
precedents  of  which  is  the  expedition  of  La  Perouse. 

There  could  hardly  be  any  objection  to  the  sanction  of  this  principle,  and 
it  was  unanimously  adopted.1 

It  did  not  appear  to  be  necessary  to  mention  in  the  text  the  conditions  upon 
which  the  enjoyment  of  this  immunity  depends.  It  is  clear  that  this  favor  is 
granted  only  on  the  condition  of  not  engaging  in  war  operations.  In  order  to 
avoid  difficulties,  the  State  whose  flag  the  vessel  in  question  flies  should  abstain 
from  involving  it  in  any  war  service.  The  favor  which  is  granted  gives  the  ves- 
sel a  sort  of  neutralization,  which  must  continue  until  the  end  of  hostilities  and 
which  is  incompatible  with  any  change  in  its  character.2 


Annex  B 

CREWS  OF  ENEMY  MERCHANT   SHIPS   CAPTURED  BY  A 

BELLIGERENT 

Report  to  the  Committee  of  Examination  3 

In  present  international  practice,  the  men,  the  officers,  and  the  captain  com- 
posing the  crew  of  a  captured  enemy  merchant  ship  are  treated  as 
[1028]  prisoners  of  war.  The  right  of  capture  is,  in  a  manner,  applied  to  the 
crew  as  well  as  to  the  ship  itself,  often  without  endeavoring  to  dis- 
tinguish between  neutral  subjects  and  enemy  subjects. 

To  justify  this  mode  of  action,  it  is  argued  that  it  is  to  the  interest  of  the 
capturing  belligerent  to  weaken  the  power  of  the  enemy  by  depriving  him  of 
effective  forces  intended,  more  or  less,  to  serve  on  war-ships. 

However  equitable  it  may  be,  this  practice  has  given  rise  to  difficulties  on 
several  occasions.  It  has  been  criticised  because  of  the  hardship  caused  by 
treating  as  prisoners  of  war  private  persons  who  take  no  part  in  hostilities,  the 
majority  of  whom  are  poor  people,  whose  arduous  business  is  their  only  way 
of  earning  a  living,  and  who  deserve  as  much  consideration  as  individual  for- 
eigners in  armies  and  in  enemy  territory. 

This  matter  did  not  figure  in  the  Russian  program  for  the  Conference.  It 
was  laid  before  the  Fourth  Commission  in  a  British  proposition,*  which  con- 
templated only  neutral  sailors;  afterwards  in  a  Belgian  proposition,5  which  ex- 
tended the  benefit  of  freedom  even  to  enemy  sailors. 

1  Minutes  of  the  committee,  ninth  meeting,  August  28,  and  annex  56. 

2  Ibid. 

'  Reporter:  Mr.  Henri  Fromageot.  See  also  the  report  to  the  Conference,  vol.  i, 
p.  261   [267]. 

*  See  post,  Fourth  Commission,  annex  45. 

'  Minutes  of  the  Commission,  seventh  meeting,  July  19,  1907,  declaration  of  his  Excel- 
lency Mr.  van  den  Heuvel,  annex  46. 
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As  there  was  no  discussion  of  the  question  before  the  Commission,  and  as  the 
British  delegation  declared  the  Belgian  amendment  acceptable,  the  question  was 
referred  to  the  committee  of  examination. 

The  committee  admitted  unanimously  in  principle  the  desirability  of  modify- 
ing the  treatment  of  the  crews  of  captured,  inoffensive  enemy  ships,  which  are 
taking  no  part  in  the  war,  on  condition  that  by  so  doing  the  legitimate  interests 
of  the  capturing  belligerent  are  not  prejudiced  by  such  crews  increasing  the 
effective  force  of  the  enemy. 

The  provisions  which  follow  were  prepared  from  this  point  of  view.  The 
principle  is  laid  down  that  the  crews  of  captured  enemy  ships  are  not  made 
prisoners  of  war,  but  that,  in  certain  cases,  their  liberty  should  depend  upon 
certain  conditions,  in  order  that  the  capturing  belligerent  may  be  assured  that  his 
rights  will  be  respected  so  far  as  is  compatible  with  humanity. 

Article  1 

When  an  enemy  merchant  ship  is  captured  by  a  belligerent,  such  of  its  crew  as  are 
subjects  or  citizens  of  a  neutral  Power  are  not  made  prisoners  of  war. 

The  same  rule  applies  in  the  case  of  the  captain  and  officers  likewise  subjects  or  citi- 
zens of  a  neutral  Power,  if  they  promise  formally  in  writing  not  to  serve  on  an  enemy 
ship  while  the  war  lasts. 

Article  1  contemplates  neutrals  who  form  part  of  the  crew  of  a  captured 
enemy  vessel.     In  principle  they  are  not  made  prisoners. 

Nevertheless  the  article  makes  a  distinction  between  the  men  of  the  crew 
and  the  captain  and  officers. 

In  the  first  place  it  was  proposed  *  to  require  both  officers  and  men  to  bind 
themselves  not  to  embark  on  any  enemy  vessel,  whether  war-ship  or  merchant 
ship.  But  it  appeared  that  to  exact  a  promise  from  sailors,  the  scope  of  which 
they  would  hardly  understand  and  the  execution  of  which  it  might  at  times  be 
very  difficult  to  control,  would  impose  a  hardship  frequently  impossible  to 
enforce.  Hence  the  distinction  established  by  the  text.  The  sailors  are  purely 
and  simply  free;  the  captain  and  officers  are  set  free  only  if  they 
[1029]  promise  formally  and  in  writing  not  to  serve  on  an  enemy  ship  as  long 
as  the  war  lasts.2 

This  promise  is  in  the  form  of  a  written  agreement.  There  had  been  ques- 
tion of  an  oath;  but  that  formality  appeared  to  offer  serious  difficulties,  by 
reason  of  the  differences  in  the  practice  followed  in  different  countries,  and  it 
could  not  be  established. 

Article  2 
The  captain,  officers,  and  members  of  the  crew,  when  enemy  subjects  or  citizens,  are 
not  made  prisoners  of  war,  on  condition  that  they  make  a  formal  promise  in  writing,  not  to 
undertake,  while  hostilities  last,  any  service  connected  with  the  operations  of  war. 

Article  2  treats  of  enemy  subjects,  whatever  their  capacity  on  board ;  the 
men  of  the  crew  as  well  as  the  captain  and  officers  are  set  free  only  upon  their 
promise  not  to  make  use  of  their  liberty  against  the  military  interests  of  the 
captor. 

The  engagement  not  to  undertake  any  service  bearing  upon  war  operations 

1  Proposition  of  the  British  delegation.    See  post,  Fourth  Commission,  annex  47. 
*  See  committee  of  examination,  fifth  meeting,  August  16,  minutes ;  annex  48. 
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as  long  as  the  war  lasts  was  understood  to  include  embarking  on  board  a  war- 
ship as  well  as  land  service  in  the  arsenals  or  in  the  army,  or  any  other  military 
or  naval  service. 

The  form  of  the  engagement  is  the  same  as  that  provided  by  Article  1.  It 
goes  without  saying  that  if  a  sailor  should  not  be  able  to  write  or  sign  his  name, 
his  engagement  would  have  to  be  confirmed  in  writing  before  witnesses  of  his 
own  nationality  and  in  the  presence  of  the  captain.  It  has  not  seemed  necessary 
to  include  in  the  text  the  details  of  this  formality. 

Article  3 

The  names  of  the  persons  retaining  their  liberty  under  the  conditions  laid  down  in 
Article  1,  paragraph  2,  and  in  Article  2,  are  notified  by  the  belligerent  captor  to  the  other 
belligerent.     The  latter  is  forbidden  knowingly  to  employ  the  said  persons. 

The  object  of  this  provision  is  to  assure  the  execution  of  the  engagement 
imposed  by  the  preceding  articles,  whether  upon  neutral  officers,  or  upon  all 
enemy  subjects.  The  captor  State  must  send  to  the  other  belligerent  a  copy  of  the 
list  of  individuals  thus  retaining  their  liberty,  and  the  latter  must  not  knowingly 
enroll  them  in  its  service. 

Article  4 
The  preceding  provisions  do  not  apply  to  ships  taking  part  in  the  hostilities. 

The  only  object  of  the  regulations,  as  we  explained  at  the  beginning,  is  to 
protect  the  crews  of  ships  peacefully  pursuing  a  commercial  enterprise.  It  seemed 
that  because  of  the  innocent  character  of  their  occupation  these  crews  should 
not  be  made  prisoners  of  war  and  treated  as  if  they  were  taking  part,  even 
indirectly,  in  the  hostilities.  It  is  therefore  natural  that  there  should  be  no  benefit 
in  cases  where  the  cause  no  longer  exists. 

Whether  a  ship  is  peacefully  engaged  in  a  commercial  enterprise  or  participat- 
ing in  the  hostilities  is  a  question  of  fact,  which  it  seemed  to  be  impossible  to 
reduce  to  a  fixed  rule. 


[1030] 

TWELFTH  MEETING 

SEPTEMBER  6,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  tenth  meeting  are  adopted. 

The  committee  postpones  to  the  next  meeting  the  adoption  of  the  minutes  of 
the  eleventh  meeting. 

The  President  gives  the  floor  to  Mr.  Fromageot  (reporter),  who  reads  the 
report  concerning  the  inviolability  of  enemy  private  property  at  sea.1 

The  President  asks  whether  the  committee  has  any  observations  to  make 
on  Mr.  Fromageot's  report. 

The  committee  approves  this  report. 

The  President  proposes,  in  conformity  with  the  order  of  business,  that  the 
committee  take  up  the  final  reading  of  the  draft  regulations  concerning  days  of 
grace.  He  recalls  that  the  delegation  of  Great  Britain  requested  a  postponement 
of  this  second  reading  pending  receipt  of  instructions  from  its  Government.  The 
committee  has  before  it  to-day  the  text 2  proposed  by  Great  Britain,  which  can  be 
compared  with  the  original  text.3  The  President  asks  the  members  of  the  com- 
mittee to  consider  the  general  discussion  closed  and  to  present  any  objections 
that  they  may  have  to  the  articles  as  they  are  read. 

Article  1  gives  rise  to  no  objections  and  is  adopted.    It  reads  as  follows : 

Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers  is  at  the  commence- 
ment of  hostilitites  in  an  enemy  port,  it  is  desirable  that  it  should  be  allowed  to  depart 
freely,  either  immediately,  or  after  a  reasonable  number  of  days  of  grace,  and  to  proceed, 
after  being   furnished   with   a   pass,   direct   to   its   port   of   destination   or   any   other   port 

indicated. 
[10311    The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last  port  of 

departure  before  the  commencement  of  the  war  and  entered  a  port  belonging  to 
the  enemy  while  still  ignorant  that  hostilities  had  broken  out. 

Rear  Admiral  Sperry  states  that  he  reserves  his  vote  on  the  project  as  a 
whole. 

Mr.  Fromageot  (reporter)  remarks  that  the  British  project  is  entitled 
"  Project  concerning  days  of  grace."  This  title,  which  does  not  include  all  the 
provisions  of  the  regulations,  seems  to  have  a  restrictive  meaning.     He  inquires 

1  See  report  to  the  committee  of  examination  annexed  to  these  minutes ;  see  also  the 
report  to  the  Conference,  vol.  i,  p.  240  [245]. 

*  Annex  26. 

*  Annex  25. 
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whether  the  delegation  of  Great  Britain  sees  any  objection  to  preserving  the  title 
of  the  original  project. 

His  Excellency  Lord  Reay  states  that  he  has  no  objection  to  preserving  the 
original  title,  if  Article  1  of  the  British  proposal  containing  the  words  "  a  reason- 
able number  of  days  of  grace  "  is  adopted. 

The  President  reads  Article  2  of  the  British  project,1  which  is  adopted, 

and  Article  3 : 

Article  2 

A  merchant  ship,  unable,  owing  to  circumstances  of  force  majeure  to  leave  the  enemy 
port  within  the  period  contemplated  above,  or  which  was  not  allowed  to  leave,  can  not  be 
confiscated. 

It  is  liable  only  to  detention  without  payment  of  compensation,  but  subject  to  the 
obligation  of  restoring  it  after  the  war,  or  to  requisition  on  payment  of  compensation. 

Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before  the  commence- 
ment of  the  war,  and  are  encountered  on  the  high  seas  while  still  ignorant  of  the  outbreak 
of  hostilities,  can  not  be  confiscated.  They  are  only  liable  to  detention  on  the  understanding 
that  they  shall  be  restored  after  the  war  without  compensation,  or  to  be  requisitioned,  or 
even  destroyed,  on  payment  of  compensation,  but  in  such  cases  provision  must  be  made  for 
the  safety  of  the  persons  on  board  as  well  as  the  security  of  the  ship's  papers. 

After  these  ships  have  touched  at  a  port  in  their  own  country  or  at  a  neutral  port,  they 
are  subject  to  the  laws  and  customs  of  maritime  war. 

Mr.  Kriege  makes  the  following  observations : 

Article  3  is  open  to  the  objections  which  I  had  the  honor  to  indicate  at  the 
meeting  of  August  14.  The  provision  which  it  contains  is  calculated  to  establish  an 
inequality  among  the  Powers.  It  will  have  the  effect  of  creating  a  privileged  sit- 
uation for  Powers  which  have  naval  stations  in  all  seas,  where  they  can  bring  in 
enemy  vessels.  Those  Powers  will  be  able  to  take  full  advantage  of  the  provisions 
of  Article  3,  which  allows  seizure  without  indemnity. 

On  the  other  hand,  Powers  which  do  not  possess  ports  scattered  over  the  face 
of  the  earth  will  find  it  impossible  to  bring  enemy  vessels  into  one  of  their  ports 
and  therefore  will  be  unable  to  take  advantage  of  the  right  of  seizure.  It  is  true 
that  the  provision  recognizes  that  they  have  the  right  to  destroy  the  prize,  but  this 
destruction  compels  them  to  compensate  the  owner  for  the  value  of  the  ship  and 
of  the  cargo.  It  follows  that  such  a  Power  is  in  a  less  advantageous  situation  un- 
der this  provision  than  a  Power  of  the  first  category.  To  remove  the  inequality, 
it  would  be  necessary  to  allow  destruction  without  indemnity.  However,  as  a 
guarantee  against  unnecessary  severity,  the  article  might  conclude  with 
[1032]  the  formula  of  the  Russian  proposal,  as  follows: 

Or  to  be  requisitioned  in  consideration  of  an  indemnity,  or  even  to  be 
destroyed,  if  their  preservation  might  endanger  the  safety  of  the  capturing 
vessel  or  the  success  of  its  operations. 

In  the  event  that  this  wording  should  not  be  accepted  by  the  committee,  I 
would  propose  the  omission  of  the  entire  article. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  Mr.  Kriege's  suggestion 
as  to  the  omission  of  Article  3. 

The  President  proposes  that  the  omission  of  Article  3  be  put  to  vote. 

Captain  Behr  desires  to  give  the  reasons  for  his  vote.    He  will  vote  for  the 

1  Annex  26. 
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omission  of  the  article.  It  is  true  that  Article  3  appeared  in  the  Russian  proposal,1 
but  that  proposal  stipulated  an  obligatory  period  of  grace.  With  an  ordinary 
period  of  grace,  Article  3  has  not  the  same  scope  and  can  be  omitted  without  any 
disadvantage. 

His  Excellency  Mr.  van  den  Heuvel  will  vote  against  the  omission  of  Article 
3.  This  article  has  nothing  to  do  with  the  character  of  days  of  grace,  which  con- 
cerns only  vessels  that  happen  to  be  in  an  enemy  port  on  the  outbreak  of  hostilities. 
Article  3  refers  to  those  which  left  their  last  port  of  departure  before  the  out- 
break of  hostilities,  and  it  is  in  conformity  with  justice  and  equity  not  to  leave 
exposed  to  the  danger  of  capture  and  of  destruction  a  vessel  which  is  unaware  of 
the  outbreak  of  war. 

The  President  puts  the  omission  of  Article  3  to  vote: 

Voting  for  omission:  Germany,  Argentine  Republic,  Japan,  and  Russia. 

Voting  against  it:  Austria-Hungary,  Belgium,  France,  Great  Britain,  Italy, 
Norway,  Netherlands,  Portugal,  Serbia,  and  Sweden. 

Not  voting:  United  States  of  America. 

The  President  states  that,  as  the  vote  has  resulted  in  4  yeas,  10  nays,  and  1 
not  voting,  the  omission  of  Article  3  is  not  adopted. 

Mr.  Kriege  states  that  he  withdraws  the  amendment  which  he  proposed  to 
Article  3,  since  it  is  not  favored. 

Mr.  Heinrich  Lammasch  remarks  that  there  is  a  difference  between  Article 
3  as  voted  at  the  fourth  meeting  of  the  committee  and  the  one  that  forms  the  sub- 
ject of  Great  Britain's  project.  The  original  Article  3  contained  the  obligation 
of  providing  for  the  safety  of  the  persons  on  board  and  the  preservation  of  the 
ship's  papers,  while  the  British  project  makes  no  mention  of  this  obligation. 

His  Excellency  Lord  Reay  replies  that  this  omission  is  the  result  of  an  error. 

Mr.  Guido  Fusinato  inquires  whether  the  British  proposal  has  intentionally 
substituted  the  word  "  captured  "  for  "  confiscated." 
[1033]   His  Excellency  Lord  Reay  states  that  he  is  not  opposed  to  keeping  the 
word  "  confiscated." 

The  President  states  that  Article  3  of  the  British  project  is  adopted,  with 
the  substitution  of  the  word  "  captured  "  for  the  word  "  confiscated  "  and  with 
mention  providing  for  the  safety  of  the  persons  on  board  and  the  preservation  of 
the  papers. 

The  President  reads  Article  4,  which  is  adopted: 

Article  4 

Enemy  cargo  on  board  the  vessels  referred  to  in  the  preceding  articles  is  likewise 
liable  to  be  detained  and  restored  after  the  termination  of  the  war  without  payment  of  com- 
pensation, or  to  be  requisitioned  on  payment  of  compensation,  with  or  without  the  ship. 

Mr.  Kriege  says  that  his  vote  refers  solely  to  the  cargoes  of  the  vessels 
mentioned  in  Article  2  and  not  to  those  of  the  vessels  referred  to  in  Article  3, 
which  he  proposed  should  be  omitted. 

Captain  Behr  concurs  in  this  remark. 

The  President  reads  Article  5: 

*  Annex  18. 
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Article  5 

The  present  regulations  do  not  affect  merchant  ships  capable  of  being  converted  into 
fighting  ships. 

The  President  recalls  that  the  committee  adopted  the  original  reading  of 
this  article  so  as  to  avoid  the  word  "  capable  "  [susceptibles]  which  seemed  to  be 
too  vague.  He  thought  that  the  words  "  designated  in  advance  "  were  more 
precise.  The  President  asks  whether  it  is  the  intention  of  Great  Britain,  by 
employing  the  term  "  fighting  ship  "  [vaisseau  de  combat],  to  bring  about  a  dis- 
cussion of  proposals  A  and  B  relative  to  the  definition  of  the  term  "  war-ship  " 
[vaisseau  de  guerre].1 

His  Excellency  Lord  Reay  replies  that  this  is  not  his  intention. 

Mr.  Kriege  thinks  that  Article  5  of  the  project  proposed  by  the  British 
delegation,  according  to  which  the  regulations  would  not  refer  to  merchant  ships 
capable  of  being  converted  into  fighting  ships,  is  calculated  to  deprive  the  preceding 
provisions  of  their  importance.  It  would  apply  only  to  sailboats.  In  fact,  it  may 
be  said  that  the  steamboat  does  not  exist  that  cannot  be  used  for  military  purposes. 
Any  steamboat  whose  speed  is  greater  than  the  average  speed  of  merchant  ships 
can  be  used  as  a  cruiser  for  chasing  those  vessels.  On  this  pretext,  therefore, 
days  of  grace  might  be  refused  not  only  to  big  steamers,  but  to  all  the  vessels 
that  constitute  the  most  valuable  part  of  the  merchant  marine  and  which  it  is  of 
the  greatest  importance  to  exempt  from  capture. 

There  remain  steam  vessels  of  slow  speed  and  small  coasting  steamers  and 
tugs.  All  these  vessels  without  exception  are  capable  of  being  used  for  the  laying 
of  mines  and  thus  may  serve  in  a  very  decisive  manner  for  military  purposes. 

It  follows  that  Article  5  of  the  English  proposal  amounts  to  an  annulment  of 
the  preceding  provisions.  Those  provisions  may  be  accepted  or  rejected,  but  it 
does  not  appear  to  be  very  consistent  to  accept  them  and  then  to  add  a  clause 
nullifying  their  acceptance. 

For  these  reasons  Mr.  Kriege  proposes  that  Article  5  be  omitted. 
[1034]  His  Excellency  Mr.  Hammarskjbld  inquires  whether  this  omission  re- 
fers to  Article  5  as  voted  by  the  committee  or  Article  5  of  the  British 
project. 

Mr.  Kriege  replies  that  it  refers  to  both  Article  5  as  voted  by  the  committee 
and  Article  5  of  the  British  project.2 

His  Excellency  Lord  Reay  states  that  he  does  not  accept  the  interpretation 
which  Mr.  Kriege  gives  to  Article  5.  It  might  apply  to  war-ships,  but  the  term 
"  fighting  ships  "  is  more  significant  and  more  restrictive. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  Lord  ReaVs  observa- 
tions and  adds  that  he  can  accept  the  project  as  a  whole  only  if  Article  5  is 
adopted. 

Mr.  Fromageot  recalls  that  the  original  Article  5  was  accepted  at  the  meet- 
ing of  August  14  by  9  votes  to  2,  with  2  members  not  voting.3 

Mr.  Heinrich  Lammasch  notes  that  some  cannot  accept  the  project  unless 
it  contains  Article  5  and  others  cannot  accept  it  if  it  contains  this  article.  In  order 
to  reconcile  all  these  opinions,  it  is  necessary  to  find  a  way  to  prevent  vessels  that 
are  released  from  being  used  for  military  purposes.    It  is  natural  that  the  Gov- 

1  Annex  2. 

*  Annex  26. 
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ernment  which  has  set  enemy  vessels  free  should  have  assurance  that  these  vessels 
will  not  be  used  in  the  war.  Mr.  Kriege  has  clearly  demonstrated  that  Article 
5  may  give  rise  to  misunderstandings;  these  misunderstandings  will  cease  if  the 
States  agree  not  to  use  the  vessels  released  under  the  circumstances  stipulated  in 
Articles  1,  2,  and  3.  This  formal  promise  can  be  made  the  subject  of  a  provision 
which  will  be  in  harmony  with  the  project  as  a  whole  and  which  might  read  as 
follows : 

The  contracting  parties  agree  not  to  use  for  military  purposes  the  vessels 
that  are  released  under  the  circumstances  set  forth  in  Articles  1,  2,  and  3, 
while  the  war  lasts. 

His  Excellency  Mr.  van  den  Heuvel  would  like  to  find  a  solution  that  would 
save  a  project  which,  as  a  whole,  rests  upon  a  just  basis.  Mr.  Lammasch's  pro- 
posal does  not,  however,  seem  to  meet  the  situation  for  which  Article  5  aims 
to  make  provision.  It  merely  meets  the  apprehension  in  the  belligerent's  mind 
that  the  vessels  he  allows  to  depart  may  be  converted  into  war-ships.  There  is 
little  ground  for  this  apprehension,  since  the  belligerent  always  has  the  power  to 
detain  the  vessel  which  he  thinks  can  be  converted  and  to  lay  down  the  condi- 
tions of  its  departure.  The  real  objective  of  Article  5  is  to  permit  not  only  the 
detention  of  the  vessel  capable  of  conversion  but  also  its  confiscation  and  destruc- 
tion without  indemnity.  The  vessel  will  be  treated  in  this  way  because  it  is  of  a 
mixed  category,  now  a  merchant  ship  and  now  a  war-ship.  Again,  Article  5  as 
proposed  by  Great  Britain  goes  beyond  the  purpose  alleged.  It  does  not  confine 
itself  to  vessels  that  have  a  twofold  purpose,  merchant  and  naval ;  it  is  couched 
in  such  broad  terms  that  it  can  be  applied  to  almost  all  ships,  and  for  that  reason 
it  is  open  to  criticism.  The  real  merchant  ship  engaged  on  a  purely  peaceful 
errand  and  which,  in  the  mind  of  its  owners,  is  never  to  undertake  any  other, 
might  by  the  proposed  wording  of  the  article  lose  the  rights  belonging  to  it  as  a 
merchant  ship,  solely  because  the  enemy  thinks  that  it  is  capable  of  being  con- 
verted and  that  it  may  be  used  in  military  operations. 
[1035]  The  President  recalls  that  in  voting  for  the  original  Article  5  the  com- 
mittee had  in  view  the  prevention  of  arbitrary  action.  It  decided  upon 
the  words  "  designated  in  advance  "  as  having  a  more  precise  meaning. 

His  Excellency  Mr.  Keiroku  Tsudzuki  thinks  that  Article  5  would  have 
merely  an  illusory  effect,  as  there  are  many  countries  that  do  not  designate  ves- 
sels in  advance  or,  if  they  do  so,  do  not  publish  their  names.  Furthermore  the  term 
"  fighting  ship  "  has  a  more  precise  meaning.  Therefore  the  new  wording  of 
Article  5  seems  preferable. 

Jonkheer  van  Karnebeek  asks  whether  as  a  matter  of  fact  it  is  really 
necessary  to  place  merchant  ships  designated  in  advance  to  be  converted  into  war- 
ships outside  the  scope  of  the  present  regulations.  The  risk  that  no  belligerent 
wants  to  run  is  that  of  having  the  vessel  which  it  has  allowed  to  depart  freely  to 
be  used  against  him  later  as  a  war-ship.  The  committee  is  agreed  on  this 
point  and  the  formula  sought  aims  at  nothing  else.  This  being  so,  Mr.  VAN 
Karnebeek  asks  whether  the  right  of  detention  referred  to  in  Article  2  is  not 
already  sufficient.  Do  we  still  need  the  right  of  confiscation,  which  goes  far 
beyond  the  object  in  view? 

The  President  replies  that  the  vessel  mav  not  in  fact  always  be  detained. 

Jonkheer  van  Karnebeek  considers  that  even  this  does  not  justify  con- 
fiscation. 
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His  Excellency  Mr.  Keiroku  Tsudzuki  does  not  think  that  the  belligerent 
can  be  considered  bound  by  reason  of  the  vessels  which  his  adversary  may  allow 
to  depart. 

Mr.  Heinrich  Lammasch,  replying  to  the  observations  of  his  Excellency 
Mr.  van  den  Heuvel,  remarks  that  the  only  reason  for  establishing  a  difference 
between  vessels  is  because  certain  of  them  can  be  used  for  military  purposes. 
But  if  this  concrete  possibility  should  be  removed  as  a  result  of  a  provision  of 
international  law  recognized  by  the  States,  the  danger  will  no  longer  exist  and 
the  difference  will  cease.  Again,  if  it  is  possible  to  trust  the  word  of  the 
States,  an  agreement  that  they  will  make  not  to  convert  the  vessels  released  does 
away  with  the  reasons  which  have  led  the  committee  to  draw  a  distinction  beween 
vessels. 

His  Excellency  Lord  Reay  remarks  that  he  has  no  idea  of  casting  suspicion 
upon  the  good  faith  of  Governments,  but  that  the  British  delegation  consider  ves- 
sels capable  of  conversion  as  "  potential  "  fighting  ships  and  therefore  as  form- 
ing part  of  the  naval  forces  of  a  belligerent. 

Hence  he  considers  it  necessary  to  stipulate  clearly  that  such  vessels  do  not 
enjoy  the  privileged  status  granted  to  the  other  vessels  referred  to  in  the 
project.  Article  5  is  the  essential  condition  upon  which  depends  the  adoption  of 
the  project  as  a  whole  by  his  delegation. 

The  President  says  that  the  committee  is  in  agreement  on  the  principle  of 
Article  5,  but  it  is  a  question  of  wording  it  so  as  to  satisfy  everyone  and  do  away 
with  arbitrary  action. 

Mr.  Guido  Fusinato  asks  whether  the  British  delegation  is  disposed  to  sup- 
port the  original  reading  of  Article  5. 

His  Excellency  Lord  Reay  replies  in  the  affirmative,  if  the  committee  is 
unanimously  in  favor  of  that  reading. 
[1036]   His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  the  original  reading 
of  Article  5  would  make  the  rights  of  belligerents  nugatory,  since  no 
one  will  designate  in  advance  the  ships  subject  to  conversion. 

The  President  replies  that  the  words  "  designated  in  advance  "  do  not  imply 
an  express  designation  by  the  belligerent's  specific  act,  but  a  designation  that 
might  follow  from  circumstances  of  fact. 

His  Excellency  Mr.  Keiroku  Tsudzuki  inquires  what,  under  those  circum- 
stances, would  be  the  effect  of  substituting  the  word  "  intended  "  for  the  expres- 
sion "  designated  in  advance." 

Mr.  Fromageot,  in  his  capacity  as  reporter  of  the  committee,  recalls  that 
no  rule  was  fixed  at  the  preceding  meetings  as  to  the  manner  of  the  designa- 
tion for  conversion.  The  designation  remains  a  question  of  fact,  which  must 
be  determined  from  all  the  circumstances,  such  as  the  vessel's  build,  its  registra- 
tion on  the  list  of  vessels  to  be  used  in  war,  etc.,  etc. 

Mr.  Kriege  thinks  that  this  is  not  the  meaning  of  the  expression  "  desig- 
nated in  advance."  This  designation  must  be  established  by  virtue  of  a  specific 
act  on  the  part  of  the  competent  authorities  and  cannot  follow  simply  from  the 
vessel's  build. 

After  an  exchange  of  views  on  the  construction  to  be  put  on  Article  5  of  the 
revised  project,  the  President  turns  to  Mr.  Louis  Renault  and  requests  him 
to  give  his  opinion  on  the  question  under  discussion  by  the  committee. 

Mr.  Louis  Renault  states  that  he  shares  Mr.  Kriege's  opinion  with  regard 
to  the  meaning  of  the  word  "  designated,"  but  he  prefers  this  expression  to  the 
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phrase  "  intended  to  be  converted  into  war-ships,"  which  is  open  to  arbitrary  inter- 
pretations. The  words  "  capable  of  being  converted  "  seem  to  him  of  still  broader 
scope  than  the  expression  "  intended  to  be  converted." 

His  Excellency  Mr.  A.  Beernaert  concurs  in  Mr.  Renault's  opinion,  point- 
ing out  that  the  word  "  designation  "  implies  designation  by  some  one  or  some 
thing,  and  consequently  presupposes  a  governmental  act  or  a  concrete  fact,  such, 
for  example,  as  the  vessel's  build. 

On  the  proposal  of  the  President,  Mr.  Heinrich  Lammasch  reads  his 
amendment  to  Article  5  of  the  English  project. 

Mr.  Kriege  agrees  to  this  amendment,  withdrawing  for  the  moment  his 
proposal  to  eliminate  Article  5. 

His  Excellency  Lord  Reay  rejects  Mr.  Heinrich  Lammasch's  amendment. 

The  amendment  is  put  to  vote. 

Yeas:  Germany,  Austria-Hungary,  Netherlands,  Russia,  Serbia. 

Nays:  Argentine  Republic,  Great  Britain,  Japan,  Norway,  Portugal. 

Not  voting:  United  States  of  America,  Belgium,  France,  Italy,  Sweden. 
[1037]   In  view  of  this  vote,  which  does  not  seem  to  be  a  decisive  one,  the  Presi- 
dent proposes  that  a  vote  be  taken  on  Article  5  as  it  appears  in  the 
project  of  the  British  delegation.1 

His  Excellency  Count  Tornielli  asks  whether  the  English  delegation  would 
accept  the  following  phraseology  for  Article  5 :  "  These  rules  do  not  affect  mer- 
chant ships  which  are  destined  in  advance  for  conversion  into  fighting  ships." 

His  Excellency  Mr.  A.  Beernaert,  in  turn,  proposes  the  following  form : 

These  rules  do  not  affect  enemy  merchant  ships  which,  according  to  their 
build,  are  capable  of  being  converted  into  fighting  ships. 

His  Excellency  Count  Tornielli  having  stated  that  he  prefers  the  English 
reading  to  the  Belgian  amendment  and  his  Excellency  Lord  Reay  having  ac- 
cepted the  latter  text,  Mr.  Kriege  insists  that  a  vote  be  taken  on  his  original 
proposal  that  Article  5  be  omitted. 

The  committee  proceeds  to  vote  on  this  proposal. 

Voting  for  the  omission  of  Article  5:  Germany,  Austria-Hungary,  Belgium, 
Norway,  Netherlands,  Russia,  Serbia,  Sweden. 

Voting  against  this  omission:  Argentine  Republic,  France,  Great  Britain. 
Japan,  Portugal. 

Not  voting:  United  States  of  America,  Italy. 

Article  5  of  the  English  proposal '  is  stricken  out. 

His  Excellency  Mr.  Keiroku  Tsudzuki  states  that  he  cannot  accept  the 
project  as  a  whole  except  with  the  express  reservation  that  he  does  not  bind 
himself  with  regard  to  the  vessels  mentioned  in  Article  5  of  the  project. 

His  Excellency  Mr.  Carlos  Rodriguez  Larreta  makes  reservations  on  the 
project  as  a  whole. 

His  Excellency  Lord  Reay  recalls  that  as  far  as  Great  Britain  is  concerned 
Article  5  is  an  essential  part  of  the  proiect. 

After  an  exchange  of  views  by  the  President,  Mr.  Kriege,  his  Excellency 
Count  Tornielli  and  Mr.  Guido  Fusinato,  the  committee  decides  to  proceed  to 
a  vote  on  the  entire  project,  as  just  determined  by  the  committee,  namely.  Arti- 
cles 1-4  as  revised,  and  Article  5  as  originally  worded,  in  accordance  with  the 
deliberations  of  the  committee  of  examination,  by  the  reporter.2 

1  Annex  26. 
*  Annex  25. 
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Yeas:  Argentine  Republic,  Austria-Hungary,  Belgium,  France,  Great  Britain, 
Italy,  Japan,  Norway,  Portugal,  Serbia,  Sweden. 

Not  voting:  Germany,  United  States  of  America,  Netherlands,  Russia. 
[1038]   His  Excellency  Mr.   Keiroku  Tsudzuki  states  that  he  has  voted   for 
Article  5,  interpreting  it  in  the  sense  of  the  observations  presented  by  the 
reporter  in  the  course  of  the  debates. 

The  President  places  on  the  order  of  business  the  question  of  the  con- 
version of  merchant  ships  into  war-ships.  He  remarks  that  general  discussion 
on  this  question  is  closed  and  that  the  committee  is  to  pass  upon  the  project 
drawn  up  on  the  basis  of  the  decisions  reached  at  the  preceding  meeting.1 

The  delegation  of  the  United  States  of  America  has,  moreover,  presented 
two  amendments,  which  the  committee  will  take  into  account. 

Article  1  of  the  project  is  taken  up  for  discussion. 

Article  1 

A  merchant  ship  converted  into  a  war-ship  cannot  have  the  rights  and  duties 
accruing  to  such  vessels  unless  it  is  placed  under  the  direct  authority,  immediate  control, 
and   responsibility  of  a   State  or  recognized   Government. 

Mr.  Guido  Fusinato  proposes  that  the  concluding  words  "  recognized  Gov- 
ernment "  be  omitted,  as  they  seem  to  him  superfluous. 

His  proposal  meeting  with  no  objections,  Article  1  is  adopted  in  its  revised 
form. 

Article  2  is  adopted  without  change.     It  reads  as  follows: 

Article  2 

Merchant  ships  converted  into  war-ships  must  ■  bear  the  external  marks  which  dis- 
tinguish the  war-ships  of  their  nationality. 

The  President  reads  Article  3. 

Article  3 

The  commander  must  have  a  regularly  delivered  commission,  stating  that  he  is  in 
the  service  of  the  State  and  that  he  holds  his  rank  and  his  command  from  the  competent 
naval  authorities. 

The  delegation  of  the  United  States  of  America  proposes  that  the  word 
"  naval  "  be  stricken  out.  The  reason  for  this  amendment  is  that  certain  officers 
of  the  United  States  navy  are  not  commissioned  by  the  naval  authorities. 

Mr.  Kriege  asks  permission  to  go  over  again  the  reasons  why,  in  his 
opinion,  Article  3  should  not  be  accepted. 

The  captain  of  the  converted  vessel  may  not  always  be  able  to  produce  a 
commission,  either  because,  as  the  result  of  unforeseen  circumstances,  he  has 
never  received  one,  or  because  the  document  has  been  accidentally  destroyed  or 
lost,  or  finally,  because  the  captain  has  been  appointed  in  the  place  of  the  officer 
named  in  the  document,  who  for  some  reason  or  other  has  not  been  able  to  take 
command. 

I  beg  you,  gentlemen,  said  he,  to  look  well  into  the  consequences  of  this 
provision.    It  seems  to  me  impossible  to  make  the  character  of  the  vessel  depend 

1  Annex  9. 
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upon  such  a  formality.  Given  the  fact  that  it  is  not  desired  to  touch 
[1039]  the  question  whether  conversion  is  admissible  on  the  high  seas,  we 
should  be  very  careful  not  to  prejudge  this  question  by  subjecting  con- 
version to  conditions  that  it  would  be  difficult  to  fulfill  outside  of  territorial 
waters. 

Moreover,  I  ask  myself  whether  the  proposed  rule  would  really  have  any 
practical  importance.  As  the  experts  have  already  told  us  in  the  committee,  the 
converted  vessel  which  exercises  the  right  of  search  on  a  merchant  ship  will  be 
little  disposed  to  parley  with  the  captain  and  produce  documentary  evidence.  If 
it  is  necessary  to  prove  the  character  of  the  vessel  in  a  neutral  port,  the  natural 
thing  would  be  to  apply  to  the  consular  authority  of  the  belligerent  at  that  port. 
This  authority  will  always  be  able  to  furnish  the  necessary  evidence. 

For  these  reasons  the  German  delegation  will  vote  against  Article  3  as  it 
stands  at  present.  But  it  would  be  disposed  to  accept  it  if  the  provision  were 
given  a  less  absolute  character  by  the  addition  of  the  words,  "  so  far  as  possible." 

Captain  Behr  and  Rear  Admiral  Sperry  concur  in  Mr.  Kriege's  opinion. 

His  Excellency  Lord  Reay  says  that  he  cannot  accept  this  wording.  The 
commission  of  the  commanding  officer  of  the  vessel  seems  to  him  to  be  an  essen- 
tial condition  of  the  legality  of  the  conversion  of  the  merchant  ship. 

His  Excellency  Mr.  Hammarskjold  proposes  that  the  two  conflicting  points 
of  view  be  reconciled  by  phrasing  Article  3  as  follows: 

The  commander  must  be  in  the  service  of  the  State  and  duly  commis- 
sioned by  the  competent  authorities. 

His  Excellency  Count  Tornielli,  Mr.  Kriege,  Rear  Admiral  Sperry,  and 
Captain  Behr  state  that  they  accept  this  wording. 

His  Excellency  Lord  Reay  desires  to  reserve  his  opinion  for  the  time  being. 

No  objection  having  been  made,  the  President  states  that  Article  3  as 
worded  by  his  Excellency  Mr.  Hammarskjold  is  adopted.  He  thanks  the  first 
delegate  of  Sweden  for  his  happy  inspiration. 

Article  4  is  adopted  without  discussion.     It  reads  as  follows: 

Article  4 
The  crew  is  subject  to  military  discipline. 

Article  5  of  the  project *  is  read : 

Article  5 

Every  merchant  ship  converted  into  a  war-ship  must  conform  itself  in  its  operations 
to  the  laws  and  customs  of  war. 

Rear  Admiral  Sperry  proposes  that  this  article  be  omitted,  as  it  seems  to 
him  to  be  unnecessary  and  to  constitute  an  unfortunate  distinction  applicable  to 
certain  merchant  ships  purchased  and  regularly  commissioned  by  the  Govern- 
ment of  the  United  States  as  part  of  its  navy. 

Mr.  Louis  Renault  remarks  that  the  wording  of  the  project  seems  to  him 
to  be  in  perfect  accord  with  Article  1  of  the  1899  Regulations  on  the  laws  and 

customs  of  war  on  land. 
[1040]  Mr.    Heinrich  Lammasch   is   of   the   opinion   that,   contrary   to   Rear 
Admiral  Sperry's  view,  the  omission  of  Article  5  would  as  a  matter  of 

1  Annex  9. 
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fact  constitute  an  unfortunate  distinction  between  converted  ships  on  the  one 
hand  and  war-ships  on  the  other. 

The  amendment  of  the  delegation  of  the  United  States  of  America  is  put 
to  vote. 

Voting  against  this  amendment:  Austria-Hungary,  Belgium,  France,  Italy, 
Norway,  Netherlands,  Russia,  Serbia,  Sweden. 

Voting  for  it:  United  States  of  America,  Great  Britain,  Portugal. 

Not  voting:  Germany,  Argentine  Republic,  Japan. 

The  amendment  is  not  adopted. 

Article  6 

A  belligerent  who  converts  a  merchant  ship  into  a  war-ship  must,  as  soon  as  possible, 
announce  such  conversion  in  the  list  of  war-ships. 

Article  6  is  adopted  without  discussion. 

The  President  puts  the  project  as  a  whole  to  vote. 

The  project  is  unanimously  adopted,  except  for  Rear  Admiral  Sperry's  res- 
ervation with  regard  to  Article  5. 

The  order  of  business  being  exhausted,  the  President  announces  that  Jonk- 
heer  van  Karnebeek  has  just  filed  his  report »  on  the  application  to  naval  war- 
fare of  the  provisions  of  the  1899  Convention  concerning  war  on  land.  This 
report  was  drawn  up  in  collaboration  with  his  Excellency  Mr.  Beernaert, 
President  of  the  Second  Commission,  and  propounds  a  series  of  questions  to  be 
decided  by  the  committee  at  its  next  meeting  on  Monday,  September  9. 


[1041] 
Annex 

INVIOLABILITY  OF  ENEMY  PRIVATE  PROPERTY  AT  SEA 
Report  to  the  Committee  of  Examination  2 

The  status  of  enemy  private  property  at  sea  is  the  second  question  which 
was  entrusted  to  the  Fourth  Commission  for  examination. 

In  1899  the  adoption  of  the  principle  of  inviolability  was  proposed  by  the 
delegation  of  the  United  States  of  America.  Its  discussion  at  that  time  had 
been  set  aside,  as  not  figuring  in  the  program ;  but  the  vceu  had  been  expressed  3 
to  postpone  the  examination  of  it  to  a  later  Conference. 

In  compliance  with  this  vceu  the  question  has  been  included  in  the  Russian 
program  *  of  April  6,  1906.  In  the  questionnaire 5  prepared  under  the  direction 
of  our  president,  it  was  expressed  in  the  following  form: 

1  See  report  to  the  committee  of  examination  annexed  to  the  minutes  of  the  thirteenth 
meeting  of  the  committee;  see  also  report  to  the  Conference,  vol.  i,  p.  259  [264]. 

'Reporter,  Mr.  Henri  Fromageot.  See  also  the  report  to  the  Conference,  vol.  i, 
p.  240  [245]. 

'Proceedings  of  the  First  Peace  Conference,  part  i,  pp.  46-49  [31-33],  fifth  plenary 
meeting.  July  5,  1899. 

*  See  vol.  i,  in  initio. 

'  Post,  Fourth  Commission,  annex  1 ;  Questionnaire,  question  III. 


TWELFTH  MEETING,  SEPTEMBER  6,  1907 :  ANNEX  1025 

Should  the  practice  now  in  vogue  relative  to  the  capture  and  confisca- 
tion of  merchant  ships  under  an  enemy  flag  be  continued  or  abolished? 

There  were  laid  before  the  Commission  by  the  delegations  of  the  United 
States  of  America,1  Austria-Hungary,2  Italy,3  the  Netherlands,*  Brazil,5  Den- 
mark,6 Belgium 7  and  France 8  ten  propositions,  declarations  or  amendments, 
to  the  examination  of  which  the  Commission  devoted  no  less  than  six  of  its 
sessions,9  in  whole  or  in  part. 

In  the  meantime  and  during  this  long  discussion,  the  Commission  was  happy 
to  commend  the  declaration  made  on  July  17  by  his  Excellency  Mr.  de  Villa 
Urrutia,  first  delegate  of  Spain,  announcing  that  the  Royal  Government  would 

henceforth  adhere  to  the  Declaration  of  Paris  of  1856  in  its  entirety.10 
[1042]   The   proposition   of   the   United   States   of   America,   contemplating  the 
absolute  abolition  of  the  right  of  capture,  except  in  cases  of  the  transporta- 
tion of  contraband  or  a  violation  of  blockade,  served  as  a  basis  for  the  exhaustive 
discussion  of  the  question  of  inviolability.     It  was  in  these  words: 

The  private  property  of  all  citizens  of  the  signatory  Powers,  with  the 
exception  of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure  at 
sea  by  the  armed  vessels  or  military  forces  of  the  said  Powers.  However, 
this  provision  in  no  way  implies  the  inviolability  of  vessels  which  may 
attempt  to  enter  a  port  blockaded  by  the  naval  forces  of  the  above-mentioned 
Powers,  nor  of  the  cargoes  of  the  said  vessels. 

All  the  arguments  in  favor  of  inviolability  were  made  with  an  eloquence 
and  logical  force  which  it  would  be  difficult  to  surpass. 

The  American  delegation  "  mentioned  especially  the  continuity  of  the  so-to- 
speak  historic  doctrine  of  the  United  States  from  Benjamin  Franklin  to 
President  Roosevelt,  from  the  negotiation  of  the  treaty  between  the  United 
States  and  Great  Britain  in  1783  and  the  conclusion  of  the  treaty  with  Prussia 
in  1785  to  the  treaty  of  1871  with  Italy,  the  efforts  made  concerning  the  Dec- 
laration of  Paris  of  1856,  the  manifestations  of  public  or  parliamentary  opinion 
in  Germany,  the  example  supplied  for  more  than  forty  years  by  the  Italian  code 
for  merchant  marine,  the  highest  authority  of  the  greatest  political  personages 
of  England,  the  opinion  of  numerous  eminent  jurists  in  favor  of  the  freedom 
of  enemy  commerce. 

The  analogy  with  the  rules  prohibiting  pillage  in  war  on  land,  the  trivial 
practical  military  advantage  that  the  destruction  of  commerce  gives  nowadays, 
reasons  of  humanity,  the  unjustifiable  disturbance  of  transactions  which  are  of 
as  much  interest  to  all  neutrals  as  to  the  belligerents  themselves,  the  necessity 

1  Post,  Fourth  Commission,  annex  10. 

I  Ibid.,  annex  17  and  minutes  of  the  second  meeting  of  the  Commission,  June  28,  1907. 

*  Ibid.,  minutes  of  the  second  meeting  of  the  Commission,  June  28,  1907. 

*  Ibid.,  annexes  12,  IS  and  minutes  of  the  fourth  meeting  of  the  Commission,  July  10, 
1907. 

'  Ibid.,  annex  11. 
'  Ibid.,  annex  13. 
7  Ibid.,  annex  14. 

*  Ibid.,  annex  16. 

*  See  ibid.,  minutes  of  second  meeting,  June  28,  1907 ;  third  meeting,  July  5 ;  fourth 
meeting,  July  10;  sixth  meeting,  July  17;  seventh  meeting,  July  19;  twelfth  meeting, 
August  7. 

10  See  Fourth  Commission,  sixth  meeting,  July  17,  1907. 

II  Speech  of  his  Excellency  Mr.  Choate  (second  meeting  of  the  Fourth  Commission, 
June  28,  1907)  and  of  his  Excellency  Mr.  Uriah  Rose  (third  meeting,  July  S,  1907). 
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of  restricting  fighting  to  the  organized  military  forces  of  the  belligerents  and 
of  excluding  innocent  private  parties,  the  danger  of  provoking  a  spirit  of 
vengeance  and  reprisal,  were  all  set  forth  in  a  striking  manner. 

The  impossibility  of  admitting  that  war  must  be  prevented  or  quickly  ter- 
minated by  making  it  as  horrible  as  possible,  the  slight  influence  that  commerce 
and  the  business  world  would  really  have  in  provoking  or  preventing  war,  the 
heavy  burden  of  naval  expenditures  caused  by  the  necessity  of  protecting  com- 
merce in  case  of  war — nothing,  it  may  be  said,  was  omitted  which  might  hold 
the  attention. 

The  delegations  of  certain  countries — notably  Brazil,1  Norway,2  Sweden,8 
and  Austria-Hungary  * — likewise  called  attention  to  the  continuity  of  their  doc- 
trine and  their  policy,  and  expressed  an  opinion  in  conformity  with  the  proposi- 
tion of  the  United  States. 

The  delegation  of  China  5  likewise  supported  it  without  restriction. 
[1043]  The  delegation  of  Germany,6  while  admitting  that  it  leaned  towards  the 
proposed  inviolability,  made  the  reservation  that  its  adoption  of  this 
principle  depended  upon  a  preliminary  understanding  as  to  the  problems  arising 
from  contraband  of  war  and  blockade.  The  delegation  of  Portugal  declared 
that  it  supported  this  opinion.7 

Finally,  it  is  proper  to  state  that  among  the  Powers  that  declared  them- 
selves ready  to  adhere  to  the  doctrine  of  the  United  States,  a  certain  number — 
notably  the  Netherlands,8  Greece,9  and  Sweden  10 — did  not  conceal  their  doubts  as 
to  the  present  possibility  of  a  unanimous  agreement. 

For  reasons  similar  to  those  expressed  in  the  German  reservations,  the 
delegation  of  Russia  M  remarked  that,  in  the  opinion  of  the  Imperial  Government, 
the  question  did  not  appear  to  be  ripe  practically,  that  its  solution  presupposed 
preliminary  understandings  and  an  experience  which  had  yet  to  be  gained,  that 
in  fact  all  that  could  be  done  at  present  was  to  maintain  the  status  quo. 

The  impossibility  of  separating  the  question  of  immunity  from  that  of  com- 
mercial blockade,  the  interruption  of  commerce,  less  cruel  than  the  massacres 
caused  by  war,  were  the  reasons  which  decided  the  British  delegation,12  which, 
nevertheless,  declared  that  its  Government  would  be  ready  to  consider  the  con- 
clusion of  an  agreement  contemplating  the  abolition  of  the  right  of  capture,  if 
such  an  agreement  could  further  the  reduction  of  armaments. 

The  Argentine  Republic  13  declared  itself  categorically  in  favor  of  the  con- 

I  See  the  speeches  of  his  Excellency  Ruy  Barbosa  (ante,  second  meeting  of  the 
Fourth  Commission,  June  28,  1907;  third  meeting,  July  5,  1907). 

"Declaration  of  his  Excellency  Mr.  Hagerup  (third  meeting,  July  5,  1907). 

*  Declaration  of  his  Excellency  Mr.  Hammarskjold  (fourth  meeting,  July  10,  1907). 

'Declaration  of  his  Excellency  Baron  von  Macchio  (second  meeting,  June  28,  1907; 
sixth  meeting,  July  17.  1907). 

'  Speech  of  his  Excellency  Mr.  Foster  (fourth  meeting,  July  10,  1907). 

'  Speech  of  his  Excellency  Baron  Marschall  von  Bieberstein  (third  meeting,  July  S, 
1907). 

"Observation  of  his  Excellency  Marquis  de  Soveral  (third  meeting,  July  S,  1907). 

'Declaration  of  Mr.  de  Beaufort  (third  meeting,  July  5,  1907). 

'  Declaration  of  his  Excellency  Mr.  Cleon  Rizo  Rangabe  (third  meeting,  July  5,  1907). 

10  Declaration  of  his  Excellency  Mr.  Hammarskjold  (fourth  meeting,  July  10,  1907). 

II  Declaration  of  his  Excellency  Mr.  Tcharykow  (third  meeting,  July  5,  1907). 

"  Declaration  of  his  Excellency  Sir  Ernest  Satow  (third  meeting,  July  5.  1907)  ;  of  his 
Excellency  Sir  EdwardFry  (ibid.)  ;  of  Sir  Ernest  Satow  (sixth  meeting.  July  17,  1907). 

"Declaration  of  his  Excellency  Mr.  Larreta  (third  meeting,  July  5,  1907;  fourth  meet- 
ing, July  10,  1907). 
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tinuance  of  the  right  of  capture.  Colombia  *  declared  that,  whatever  theoretical 
considerations  might  be  advanced  in  favor  of  the  abolition  of  the  right  of  cap- 
ture, this  right  offered  an  element  of  national  defense,  which,  with  due  regard 
for  its  national  interests,  it  could  not  give  up. 

In  the  face  of  these  divergent  opinions,  praiseworthy  efforts  were  made  to 
bring  about  the  adoption  of  measures  which  would  alleviate  the  unjustifiable 
hardships  of  present  practice. 

Italy,2  while  declaring  that  it  upheld  the  principle,  which  it  had  sanctioned 
in  its  laws,  expressed  the  desire,  in  case  this  principle  could  not  yet  be  accepted 
by  the  Conference,  that  intermediate  measures  be  presented  and  discussed  before 
the  discussion  was  closed. 

Brazil 3  proposed  that  in  connection  with  an  agreement  upon  inviolability, 
which  it  desired  to  see  reached,  the  Powers  should  agree  to  apply  to  naval  war- 
fare and  property  at  sea  the  provisions  of  Articles  23,  28,  46,  47,  and  53  of  the 
Convention  of  1899  respecting  the  laws  and  customs  of  war  on  land. 

Belgium  *  proposed  that,  instead  of  striving  for  a  result  which  there  was 

little  hope  of  reaching  at  present,  the  States  should  agree  to  lessen  the 

[1044]  hardships  of  capture,  by  substituting  for  confiscation  simple  detention  or 

sequestration,  to  set  the  crews  free,  to  prohibit  the  destruction  of  prizes, 

and,  finally,  to  adopt  a  set  of  rules  relative  to  the  rights  of  belligerents  in  naval 

warfare  as  to  enemy  private  property.5 

In  the  same  spirit  the  Netherland  delegation,  after  having  proposed  6  that 
every  vessel  carrying  a  passport  proving  that  it  will  not  be  used  as  a  war-ship 
be  exempt  from  capture,  declared  that  it  supported,  with  the  reservation  of  a 
few  modifications,  the  project  submitted  by  the  delegation  of  Belgium.7 

Finally,  the  French  delegation,8  indicating  its  entire  sympathy  with  the 
liberal  spirit  of  the  proposed  doctrine,  declared  that  it  was  ready  to  support  it 
if  a  unanimous  agreement  could  be  reached;  but  as  such  an  agreement  did  not 
seem  possible  at  present,  and  as  the  solution  of  this  question  depended  upon  the 
solution  of  other  questions  no  less  delicate,  the  French  delegation  proposed  to 
condition  the  continuance  of  the  present  practice  upon  respect  for  the  conditions 
of  modern  war  as  waged  between  State  and  State.  This  delegation  remarked 
that,  within  these  limits  and  from  the  point  of  view  of  law  and  equity,  the 
hindrance  or  interruption  of  enemy  commerce,  as  a  means  of  paralyzing  the 
business  activity  of  the  enemy,  is  perfectly  justifiable,  that  this  is  a  powerful 
means  of  coercion,  and  is  legitimate  so  long  as  it  is  directed  against  the  resources 
of  the  State  and  not  against  private  individuals,  and  that  it  may  not  be  a  source 
of  gain  for  individuals.  With  these  considerations  in  mind,  a  double  voeu  was 
proposed  wth  a  view  to  generalizing  the  abolition  of  the  old  custom  of  the  cap- 
turing crews  sharing  in  the  prizes,  and  to  making  the  States  share  in  the  losses 
resulting  from  capture. 

1  Speech  of  his  Excellency  Mr.  Santiago  P£rez  Triana  (ante,  third  meeting  of  the 
Fourth  Commission,  July  5,  1907). 

'Declaration  of  his  Excellency  Count  Tornielli  (second  meeting,  June  28,  1907). 

*  See  the  speeches  previously  cited  by  his  Excellency  Mr.  Ruy  Barbosa. 

4  Speech  of  his  Excellency  Mr.  Beernaert  (fourth  meeting,  July  10,  1907)  ;  of  his 
Excellency  Mr.  van  den  Heuvel  (ibid.). 

'  See  post.  Fourth  Commission,  annex  14,  previously  cited. 

'Declaration  of  his  Excellency  Vice  Admiral  Roell  (fourth  meeting  of  the  Fourth 
Commission,  July  10,  1907). 

*  See  minutes,  sixth  meeting,  July  17,  1907. 

'Speech  of  Mr.  Louis  Renault  (third  meeting,  July  5,  1907). 
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Such  were  the  circumstances  under  which  a  vote  was  taken  on  this  impor- 
tant question. 

The  proposition  of  the  United  States  of  America  (inviolability),  which  was 
first  put  to  vote,  obtained  from  the  forty-four  States  represented,  21  yeas,  11 
nays,  1  abstention,  11  States  not  answering  on  roll-call.1 

In  the  absence  of  a  sufficient  number  of  votes  to  ensure  a  unanimous  agree- 
ment, or  at  least  an  almost  general  agreement,  the  Commission  took  up  the 
Brazilian  proposition  (assimilation  to  land  warfare).  As  the  consideration  of 
this  proposition  resulted  in  an  equal  division  of  those  voting  and  a  large  number 

of  abstentions,2  the  delegation  of   Brazil  withdrew  it.3 
[1045]  The  Belgian  proposition  (substitution  of  sequestration  for  confiscation), 
after  having  received  a  majority  when  taken  under  consideration,4  could 
not,  upon  the  discussion  of  the  articles,  obtain  a  support  which  was  considered 
sufficient,  and  the  Royal  delegation  requested  its  withdrawal.5 

In  view  of  the  diversity  of  opinions  expressed,  and  in  the  hope  of  inducing 
all  the  delegations  to  vote  for  the  same  measure,  the  president  of  the  Commis- 
sion proposed  that  a  vceu  be  adopted  to  the  effect  that  henceforth,  at  the  begin- 
ning of  hostilities,  the  Powers  should  declare  of  their  own  accord  whether  and 
under  what  conditions  they  had  decided  to  renounce  the  right  of  capture." 

But  even  on  this  point  objections  were  raised  in  various  quarters,  and  this 
compromise  vceu  was  withdrawn. 

As  a  result  the  Commission  had  to  pass  upon  the  double  vceu  proposed  by 
the  French  delegation  (abolition  of  sharing  in  the  prize,  and  the  State  sharing 
in  the  losses  by  capture).  This  vceu,''  in  spite  of  an  amendment  proposed  by 
the  delegation  of  Austria-Hungary,8  likewise  resulted  in  an  indecisive  vote  and 
several  abstentions.' 

Such  is  the  summary  of  the  long  discussion  of  one  of  the  most  important 
questions  in  the  program  of  the  Fourth  Commission.  I  have  endeavored  to 
give  a  faithful  account,  without,  however,  taking  up  too  much  of  your  time.     I 

1  Minutes,  sixth  meeting,  July  17,  1907.  Thirty-three  States  out  of  the  foity-four  repre- 
sented at  the  Conference  took  part  in  the  vote.  The  twenty-one  States  that  voted  in  favor 
are:  Germany  (with  the  above-mentioned  reservations),  United  States  of  America,  Austria- 
Hungary,  Belgium,  Brazil,  Bulgaria,  China,  Cuba,  Denmark,  Ecuador,  Greece,  Haiti,  Italy, 
Norway,  Netherlands,  Persia,  Roumania,  Siam,  Sweden,  Switzerland,  Turkey ;  the  eleven 
States  that  voted  against  are :  Colombia,  Spain.  France,  Great  Britain,  Japan,  Mexico,  Monte- 
negro. Panama,  Portugal,  Russia,  Salvador;  Chile  abstained. 

1  See  ante,  minutes  of  the  seventh  meeting  of  the  Fourth  Commission,  July  19,  1907. 
Twenty-five  States  took  part  in  the  vote.  Thirteen  States  voted  for;  twelve  States  voted 
against. 

"Declaration  of  his  Excellency  Mr.  Ruy  Barbosa   (ibid.). 

1  Minutes,  seventh  meeting,  July  19,  1907.  Twenty-eight  States  took  part  in  the  vote : 
twenty-three  States  voted  for;  three  States  voted  against;  two  States  abstained. 

"  Minutes,  seventh  meeting,  July  19,  1907.  Thirty  States  took  part  in  the  vote  on 
Article  1  of  the  proposition.  Fourteen  States  voted  for;  nine  States  voted  against;  seven 
States  abstained.  See  the  declaration  of  withdrawal  of  his  Excellency  Mr.  Beernaert 
(ibid.). 

'  Speech  of  his  Excellency  Mr.  Martens,  president,  (seventh  meeting,  July  19,  1907). 

'  Post,  Fourth  Commission,  annex  16. 

*  Ibid.,  annex  17. 

'  Minutes,  twelfth  meeting,  August  7,  1907.  The  first  part  of  the  vceu  tending  to 
generalize,  in  the  laws  of  the  various  countries,  the  abolition  of  the  right  to  share  in  prizes 
allowed  captor  crews  gave  rise  to  the  following  vote :  thirty-four  States  took  part  in  the 
vote;  sixteen  States  voted  for;  four  States  voted  against;  fourteen  States  abstained.  The 
second  part,  tending  to  have  introduced  in  the  various  legislations  the  principle  of  the  State's 
sharing  in  losses  by  capture,  gave  rise  to  the  following  vote:  thirty- four  States  took  part 
in  the  vote ;  seven  States  voted  for;  thirteen  States  voted  against;  fourteen  States  abstained. 
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should  have  liked  to  be  able  better  to  express  the  deep  impression  which,  in 
spite  of  everything,  the  fine  speeches  which  it  was  our  fortune  to  hear  did  not 
fail  to  make  upon  each  one  of  us.  If  it  appears  that  a  continuance  of  the  present 
state  of  things  is  to  be  the  result  of  this  deliberation,  we  may  be  permitted  to 
believe,  as  was  said  by  the  eminent  first  delegate  of  Belgium,  his  Excellency  Mr. 
Beernaert,  that  a  future  agreement  is  not  at  all  impossible. 


[1046] 
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His  Excellency  Mr.  Martens  presiding. 

On  opening  the  meeting,  the  President  asks  whether  any  one  has  any  re- 
marks to  make  on  the  minutes  of  the  twelfth  meeting. 

His  Excellency  Lord  Reay  states  that  the  British  delegation  accepts  the 
project  on  the  conversion  of  merchant  ships  into  war-ships,1  but  wishes  to  modify 
the  wording  of  Article  3  as  follows : 

The  commander  must  be  duly  commissioned  and  in  the  service  of  the 
State. 

His  name  must  appear  on  the  official  list  of  the  officers  of  the  fighting 
fleet. 

Again,  the  British  delegation  deems  it  necessary  to  mention  in  the  aforesaid 
text  the  fact  that  it  has  been  impossible  to  settle  the  question  of  the  place  of  con- 
version. To  this  end  he  proposes  that  the  following  preamble  be  inserted  after 
the  heading : 

Whereas,  several  of  the  high  contracting  parties  will  desire,  in  time  of 
war,  to  incorporate  vessels  of  their  merchant  marine  in  their  naval  fleets ; 

Whereas,  it  is  consequently  desirable  to  define  the  conditions  under 
which  this  operation  may  be  effected,  in  so  far  as  the  rules  in  this  regard  are 
generally  accepted; 

And  whereas  the  high  contracting  parties  have  been  unable  to  come  to 
an  agreement  on  the  question  whether  the  conversion  of  a  merchant  ship 
into  a  war-ship  may  take  place  upon  the  high  seas,  it  is  understood  that  the 
question  of  the  conversion  remains  outside  the  scope  of  this  agreement  and 
is  in  ho  way  affected  by  the  statement  of  the  following  rules : 

Finally,  the  British  delegation  proposes  that  Article  5  of  the  project  on 
days  of  grace  2  adopted  by  the  committee  be  modified  as  follows : 

These  regulations  do  not  affect  merchant  ships  whose  build  shows  that 
they  can  be  converted  into  war-ships. 

After  an  exchange  of  views  on  Lord  Reay's  declaration,  the  committee  de- 
cides that  the  proposals  of  the  British  delegation  shall  be  inserted  in  the  reports 

of  the  committee  to  the  Fourth  Commission. 
[1047]   No  other  observations  having  been  made,  the  minutes  of  the  twelfth 

meeting  of  the  committee  are  approved. 

1  Annex  9.  • 

*  Annex  26. 
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The  President  states  that  the  first  matter  on  the  order  of  business  is  the 
examination  of  Jonkheer  van  Karnebeek's  (reporter's)  report1  on  the  applica- 
tion of  the  1899  Convention  relative  to  war  on  land  to  naval  warfare.  The  Presi- 
dent requests  the  members  of  the  committee  to  pass  upon  the  questions  brought 
up  by  this  report.  For  his  part,  he  thinks  that  the  Conference  has  no  longer  time 
to  undertake  the  labor  necessitated  by  an  examination  of  the  articles  of  the  1899 
Convention  capable  of  being  applied  to  naval  warfare.  Nevertheless  the  com- 
mittee will  perhaps  want  to  indicate  the  portions  of  that  Convention  which 
can,  without  modifying  their  substance,  be  adapted  to  war  at  sea,  such  as  Chapter 
II  of  the  first  section,  on  prisoners  of  war. 

Captain  Behr  is  of  the  President's  opinion  as  to  the  inadvisability  of  a  com- 
plete revision  of  the  1899  Convention.  The  chapter  on  prisoners  of  war  might 
certainly  be  made  applicable  to  war  at  sea  with  the  exception  of  Article  12, 
which  requires  very  careful  consideration. 

Mr.  Guido  Fusinato  is  of  the  opinion  that  a  single  part  of  the  1899  Con- 
vention cannot  be  studied  to  advantage  disconnected  from  the  rest  and  therefore 
he  would  prefer  to  refer  the  entire  question  to  the  next  Conference. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  this  view. 

The  President  asks  the  committee  whether  the  question  should  not  be  re- 
ferred to  a  subsequent  Conference. 

His  Excellency  Sir  Ernest  Satow  says  that  the  committee  greatly  appre- 
ciates Jonkheer  van  Karnebeek's  work,  but  there  is  not  sufficient  time  left  to 
discuss  it.  The  committee  can  nevertheless  express  the  hope  that  the  principles 
of  the  1899  Convention  will  be  introduced  into  naval  warfare. 

His  Excellency  Mr.  A.  Beernaert  supports  the  opinion  of  his  Excellency 
Sir  Ernest  Satow.  He  believes  that  the  Commission  should  recommend  that 
the  Powers  apply,  as  far  as  possible,  the  general  principles  of  the  1899  Con- 
vention to  naval  warfare. 

Mr.  Louis  Renault  states  that  after  a  study  of  Jonkheer  van  Karnebeek's 
report,  he  has  come  to  the  same  conclusion,  that  it  would  be  desirable  to  make 
applicable  to  naval  warfare  the  general  principles  established  by  the  1899  Con- 
ference with  regard  to  war  on  land. 

Mr.  Guido  Fusinato  asks  for  certain  explanations  on  the  modifications  pro- 
posed by  the  British  delegation  concerning  days  of  grace  and  the  conversion  of 
merchant  ships  into  war-ships.  The  committee  has  taken  no  stand  in  regard 
to  these  questions ;  it  would  therefore  be  well  to  have  it  determine  in  what  way 
it  intends  to  proceed.  It  can  present  to  the  Commission  the  result  of  its  delib- 
erations, but  it  can  also — and  this  would  seem  to  be  preferable — come  to  a  de- 
cision itself  and  present  to  the  Commission  a  draft  project. 
[1048]  Mr.  Fromageot  thinks  that,  when  the  report  is  read,  the  committee  can 
consider  whether  or  not  it  should  be  modified.  It  can  do  what  it  has 
already  done  in  the  matter  of  fishing  boats. 

The  committee  concurs  in  this  view. 

His  Excellency  Mr.  A.  Beernaert  lays  before  the  committee  the  following 
resolution  concerning  the  application  to  naval  warfare  of  the  Regulations  of  the 
1899  Convention  relative  to  war  on  land : 

The  Commission  requests  the  Conference  kindly  to  express  the  vceu  that 

'Annex  to  these  minutes;  see  also  report  to  the  Conference,  vol.  i,  p.  259  [264]. 
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the  Powers  will,  pending  the  adoption  of  special  regulations,  apply,  as  far 
as  possible,  to  war  at  sea  the  principles  of  the  1899  Convention  concerning 
war  on  land.1 

His  Excellency  Mr.  Hagerup  proposes  a  still  further  step  forward  by  doing 
what  the  1899  Conference  did  in  the  matter  of  bombardment :  express  the  vceu 
that  the  question  will  be  included  in  the  program  of  the  next  Conference. 

His  Excellency  Mr.  A.  Beernaert,  in  response  to  the  desire  expressed  by  his 
Excellency  Mr.  Hagerup,  proposes  that  his  resolution  be  supplemented  by  the 
following  paragraph : 

It  would,  in  its  opinion,  be  desirable  that  the  elaboration  of  these  regula- 
tions figure  in  the  program  of  the  next  Conference. 

The  President  believes  that  he  is  interpreting  the  sentiments  of  the  com- 
mittee in  thanking  Jonkheer  van  Karnebeek  for  his  interesting  report  on  the 
application  to  naval  warfare  of  the  principles  of  the  1899  Convention  concerning 
war  on  land  (loud  applause)  and  in  expressing  similar  thanks  to  his  Excellency 
Mr.  Beernaert.     (Loud  applause.) 

In  conformity  with  the  order  of  business,  the  President  takes  up  the  ques- 
tion of  the  destruction  of  neutral  prizes,  which  has  already  been  the  subject  of 
discussion  by  the  committee. 

Mr.  Kriege  makes  the  following  remarks  on  this  subject: 

I  do  not  wish  to  re-open  the  discussion  which  took  place  in  our  midst  on 
the  opinion  of  the  English  prize  judge,  Lord  Stowell,  with  regard  to  the 
destruction  of  neutral  prizes.  I  desire,  however,  to  make  known  to  the  mem- 
bers of  the  Commission  the  contents  of  Professor  Holland's  letters  to  which 
I  referred  in  the  course  of  that  discussion.  I  have  the  honor  to  file  copies 
thereof  and  I  beg  your  Excellency  to  have  them  printed  and  distributed.2 

Brigadier  General  Davis: 

The  delegation  of  the  United  States  of  America  desires  to  submit  the  fol- 
lowing observations  in  support  of  its  proposal 3  presented  on  July  19  and  reading 
as  follows: 

If  for  any  reason  whatever  a  captured  neutral  vessel  cannot  be  brought 
to  adjudication,  such  vessel  must  be  released. 

This  proposal  is  identical  with  that  submitted  by  the  delegation  of  Great 
Britain  on  June  24.* 

Destruction  of  a  neutral  prize  by  the  captor  is  prohibited.  The  captor 
must  release  all  neutral  vessels  that  he  is  unable  to  bring  before  a  prize 
court. 

[1049]  For  reasons  that  will  be  explained  later,  the  delegation  of  the  United 
States  finds  itself  unable  to  support  any  of  the  proposals  submitted  which 
authorize  the  destruction  of  neutral  prizes  in  naval  warfare.  It  admits  that  the 
present  rules  of  international  law  authorize  the  destruction  of  merchant  ships 
and  cargoes  belonging  to  the  enemy,  but  it  is  unable  to  admit  that  such  a  rule 
applies  to  a  neutral  vessel  or  to  neutral  goods  captured  while  engaged  in  con- 
traband trade  or  in  trade  with  a  blockaded  port  in  time  of  war. 

A  neutral   subject,  even  though  engaged  in  an  unlawful  trade,  is  clearly 

1  See  vol.  i,  p.  269  [275]. 

*  Annex  43.  / 

*  Annex  42. 
♦Annex  39. 
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entitled,  so  far  as  his  person  and  property  are  concerned,  to  the  presumption  of 
innocence.  The  vessel  and  goods  that  constitute  his  enterprise  are  prima  facie 
exempt  from  capture  and  confiscation  until  it  is  established  judicially  that  they 
are  subject  to  capture  and  condemnation.  He  may  not  therefore  be  deprived  of 
his  rights  of  ownership  except  as  the  result  of  a  decision  by  a  court  having  the 
necessary  jurisdiction  to  decide  whether  his  property  is  liable  to  capture.  A 
prize  court  is  such  a  court :  it  has  full  jurisdiction  to  decide  the  question  of  liability 
to  capture,  and  its  decision  in  a  case  that  is  properly  brought  before  it  is  binding 
not  only  on  the  parties  concerned  but  also  on  their  Governments. 

Therefore  until  such  adjudication  has  taken  place,  title  cannot  be  taken  away 
and  the  belligerent  captor  who  destroys  the  property  of  a  neutral  acts  contrary 
to  the  rules  of  international  law  as  they  have  been  understood  and  applied  for 
a  century  or  more  by  the  Governments  of  England  and  of  the  United  States,  and 
by  other  Powers  who  are  in  reality  of  the  same  opinion  regarding  the  liability  of 
neutral  property  to  capture. 

The  principle  which  this  delegation  upholds  is  clearly  set  forth  in  the  case  of 
the  Acteon  1  and  the  Felicity,2  which  were  decided  by  Sir  William  Scott  in  1815 
and  1819.  A  similar  opinion  was  held  by  the  same  authority  in  an  earlier  case, 
the  Zee  Star,3  which  was  decided  in  1801.  Without  giving  this  decision  in  full, 
the  following  quotation  will  show  the  opinion  of  the  court  in  the  case  of  the 
Felicity: 

Taking  this  vessel  and  cargo  to  be  merely  American,  the  owners  could 
have  no  right  to  complain  of  this  act  of  hostility,  for  their  property  was 
liable  to  it,  in  the  character  it  bore,  at  the  period,  of  enemy's  property.  There 
was  no  doubt  that  The  Endymion  had  a  full  right  to  inflict  it  if  any  grave 
call  of  public  service  required  it.  Regularly  a  captor  is  bound  by  the  law 
of  his  own  country,  conforming  to  the  general  law  of  nations,  to  bring  in  for 
adjudication,  in  order  that  it  may  be  ascertained  whether  it  be  enemy's 
property;  and  that  mistakes  may  not  be  committed  by  captors,  in  the  eager 
pursuit  of  gain,  by  which  injustice  may  be  done  to  neutral  subjects,  and 
national  quarrels  produced  with  the  foreign  States  to  which  they  belong. 
Here  is  a  clear  American  vessel  and  cargo,  alleged  by  the  claimants  them- 
selves to  be  such,  and  consequently  the  property  of  enemies  at  that  time. 
They  share  no  inconvenience  by  not  being  brought  in  for  the  condemnation, 
which  must  have  followed  if  it  were  mere  American  property;  and  the 
captors  fully  justify  themselves  to  the  law  of  their  own  country,  which  pre- 
scribes the  bringing  in,  by  showing  that  the  immediate  service  in  which  they 
are  engaged,  that  of  watching  the  enemy's  ship  of  war  The  President,  with 
intent  to  encounter  her,  though  of  inferior  force,  would  not  permit  them  to 
part  with  any  of  their  own  crew  to  carry  her  into  a  British  port.     Under 

this  collision  of  duties  nothing  was  left  but  to  destroy  her,  for  they 
[1050]   could  not,  consistently  with  their  general  duty  to  their  own  country,  or 

indeed  its  express  injunctions,  permit  enemy's  property  to  sail  away 
unmolested.  If  impossible  to  bring  in,  their  next  duty  is  to  destroy  enemy's 
property.  Where  doubtful  whether  enemy's  property,  and  impossible  to  bring 
in,  no  such  obligation  arises,  and  the  safe  and  proper  course  is  to  dismiss. 
Where  it  is  neutral,  the  act  of  destruction  cannot  be  justified  to  the  neutral 
owner,  by  the  gravest  importance  of  such  an  act  to  the  public  service  of  the 
captor's  own  State ;  to  the  neutral  it  can  only  be  justified,  under  any  such  cir- 

*2  Dodson,  48. 

'J bid..  381.' 

'  4  Robinson,  71. 
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cumstances,  by  a  full  restitution  in  value.  These  are  rules  so  clear  in  prin- 
ciple and  established  in  practice,  that  they  require  neither  reasoning  nor 
precedent  to  illustrate  or  support  them.1 

The  same  opinion  that  the  destruction  of  a  neutral  prize  is  an  act  unjustified 
by  international  law  and  for  which  the  captor  Governments  are  entirely  answer- 
able was  held  by  Dr.  Lushington  in  1855  in  the  case  of  the  Leucade2  and  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  the  Dos  Hermanos,3  and 
in  the  case  of  Jecker  v.  Montgomery.4  This  is  the  opinion  held  at  present  by  the 
great  non-judicial  authorities  and  is  set  forth  in  the  resolutions  on  this  subject 
adopted  by  the  Institute  of  International  Law  at  its  Heidelberg  session  in  1887. 
This  action  is  characteristic  in  view  of  the  fact  that  resolutions  to  the  opposite 
effect  were  adopted  at  the  Turin  session  in  1882  and  the  Munich  session  in  1883 ; 
but  these  were  formally  reversed  as  regards  neutral  vessels  and  their  cargoes  at 
the  Heidelberg  conference  of  1887. 

Aside,  however,  from  the  legal  aspect  of  the  case,  there  are  questions  of 
justice  and  humanity  which  must  not  be  lost  sight  of  in  considering  the  question 
of  the  liability  of  neutral  prizes  to  destruction  by  a  belligerent  captor. 

The  build  of  modern  war-ships  is  such  as  to  afford  poor  accommodations 
for  prisoners,  particularly  for  neutral  subjects  who  are  neither  belligerent  com- 
batants nor  even  the  legal  enemies  of  the  captor  and  should  not  therefore  be 
deprived  of  their  liberty  as  prisoners  of  war.  Aside  from  this  lack  of  accom- 
modations, prisoners  thus  detained  on  board  war-ships  are  nowadays  exposed  to 
much  greater  risks  in  battle  than  in  the  days  when  the  fleets  of  the  world  were 
built  of  wood  and  were  propelled  with  sails,  as  was  the  case  when  Sir  William 
Scott's  decisions  were  rendered  at  the  beginning  of  the  last  century.  The  neutral 
subject  who  engaged  in  contraband  trade  is  liable  to  the  confiscation  of  his  illegal 
enterprise,  but  he  is  not  liable,  and  never  has  been  considered  liable,  to  the  loss 
of  his  life  nor  to  the  infliction  of  corporal  punishment  for  having  engaged  in  a 
trade  which  is  forbidden  simply  under  penalty  of  confiscation  and  which  does 
not  involve  any  injury  or  destruction  of  life. 

The  proposal  submitted  by  the  delegation  of  the  United  States  furnishes  a 
just  and  humanitarian  method  of  treatment  for  neutral  vessels,  their  officers  and 
crews,  which  a  belligerent  captor  is  unable  to  bring  before  a  prize  court  for  ad- 
judication. Its  application  makes  it  possible  for  a  belligerent  to  protect  himself 
against  the  consequences  of  unlawful  commerce,  while  interfering  as  little  as  pos- 
sible with  the  rights  and  immunities  of  neutral  States  and  their  subjects. 

In  conclusion,  I  desire  to  add  a  word  on  the  subject  of  the  authority  of  a 
decision  rendered  by  a  competent  prize  court  in  the  exercise  of  its  legal  juris- 
diction. The  law  that  is  applied  by  prize  courts  is  the  law  of  nations,  and  the 
decisions  that  are  rendered  by  them  are  not  only  binding  upon  the  parties,  but 
constitute  precedents  which  have  weight  as  interpretations  of  interna- 
[1051]  tional  law.  They  are  in  no  way  the  opinions  of  individuals  and  cannot 
be  compared  to  the  opinions  of  jurists  and  writers. 

In  deciding  the  case  of  the  Maria,  Sir  William  Scott  very  truly  said  con- 
cerning the  law  applied  in  the  decision  of  prize  cases,  as  well  as  the  character 
and  effect  of  their  judgment  on  the  decision  in  question : 

1  The  Felicity,  2  Dodson,  381. 

*  Spinks,  The  Ecclesiastical  and  Admiralty  Reports,  1855,  vol.  ii,  p.  228. 

*  10  Wheaton,  306. 

*  13  Howard,  498. 
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In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my  anxious 
recollection  for  one  moment  what  it  is  that  the  duty  of  my  station  calls  for 
from  me — namely,  to  consider  myself  as  stationed  here,  not  to  deliver  occa- 
sional and  shifting  opinions  to  serve  present  purposes  of  particular  national 
interest,  but  to  administer  with  indifference  that  justice  which  the  law  of 
nations  holds  out  without  distinction  to  independent  States,  some  happen- 
ing to  be  neutral  and  some  to  be  belligerent.  The  seat  of  judicial  authority 
is,  indeed,  locally  here,  in  the  belligerent  country,  according  to  the  known 
law  and  practice  of  nations,  but  the  law  itself  has  no  locality.  It  is  the 
duty  of  the  person  who  sits  here  to  determine  this  question  exactly  as  he 
would  determine  the  same  question  if  sitting  at  Stockholm;  to  assert  no 
pretensions  on  the  part  of  Great  Britain  which  he  would  not  allow  to 
Sweden  in  the  same  circumstances,  and  to  impose  no  duties  on  Sweden,  as 
a  neutral  country,  which  he  would  not  admit  to  belong  to  Great  Britain 
in  the  same  character.  If,  therefore,  I  mistake  the  law  in  this  matter,  I 
mistake  that  which  I  consider,  and  which  I  mean  should  be  considered,  as 
the  universal  law  upon  the  question.   .    .    .* 

If  a  prize  court  of  the  State  "  A  "  decides  the  case  of  a  prize  flying  the  flag  of 
the  State  "  B,"  a  neutral  State,  "  by  reference  to  the  well-established  principles 
out  of  which  the  rule  of  international  law  has  been  gradually  shaped,"  it  exercises 
functions  comparable  to  those  discharged  by  any  judge  of  law.  If,  however,  it 
professes  itself,  or  is  in  fact  unable,  to  challenge  the  legality  of  a  manifesto 
promulgated  ad  hoc  by  its  Government,  e.g.,  a  list  of  contraband  articles,  it 
ceases  to  administer  law,  and  becomes  the  creature  of  a  system  which  is  the 
very  negation  of  law."  2 

The  practice  of  the  Government  of  the  United  States  in  the  matter  of  the 
destruction  of  neutral  prizes  has  been  in  conformity  with  the  rule  of  international 
law  as  set  forth  by  Sir  William  Scott  and  by  the  Supreme  Court  of  the  United 
States.  This  Government  is  not  ready  to  abandon  the  practice  thus  established, 
and  this  delegation  cannot  advocate  the  adoption  of  a  rule  which  accords  neutral 
vessels  and  their  cargoes  a  treatment  less  favorable  than  that  which  they  enjoy 
at  present. 

The  President  recalls  that  the  committee  has  decided  that  the  action  which 
it  shall  take  in  the  matter  of  the  destruction  of  neutral  prizes  will  depend  upon 
what  the  Third  Commission  does  with  regard  to  allowing  belligerents  to  bring 
their  neutral  prizes  into  neutral  ports,  to  be  kept  there  under  sequestration. 

Mr.  Guido  Fusinato  states  that  his  Excellency  Count  Tornielli  would  like 
to  inform  the  committee  himself  with  regard  to  the  action  taken  on  this  subject 
by  the  Third  Commission,  but  being  detained  on  another  Commission,  his  Excel- 
lency Count  Tornielli  has  charged  Mr.  Guido  Fusinato  to  do. so  for  him. 
The  Third  Commission  has  examined  the  question  of  the  stay  of  neutral  prizes 
in  neutral  ports  and  has  taken  provisional  action  thereon,  as  appears  from 
Article  23.  This  article,  which  makes  no  distinction  between  neutral  prizes  and 
enemy  prizes,  recognizes  that  neutral  Powers  have  the  right,  but  not  the  duty, 
of  receiving  prizes  in  their  ports.  His  Excellency  Count  Tornielli  thinks 
that  the  acceptance  of  the  English  proposal  by  the  Italian  delegation 
[1052]  will  depend  upon  the  action  that  is  taken  with  respect  to  Article  23,3 
even  though  this  article  creates  only  a  privilege  and  not  a  duty. 

'The  Maria,  1  C.  Robinson,  350;  the  Flad  Oyen,  ibid:.  135;  30  hogsheads  of  sugar. 
9  Cranch,  191 ;  Cushing  Administrator  v.  the  United  States,  22  Court  of  Claims,  1. 

*  Smith  and  Sibley,  International  Law.  p.  3. 

*  See  ante,  Third  Commission,  annex  63. 
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His  Excellency  Sir  Ernest  Satow  thinks  that  the  committee  of  the  Fourth 
Commission  is  not  competent  to  discuss  Article  23.  It  can  only  vote  on  the 
British  proposal,1  reserving  its  vote  according  to  the  action  taken  with  regard  to 
this  article. 

Mr.  Guido  Fusinato  recalls  that  there  has  been  question  of  uniting  the  two 
committees  of  the  Fourth  and  of  the  Third  Commissions  to  discuss  the  two  ques- 
tions which  depend  upon  one  another.    He  emphasizes  the  necessity  for  this  union. 

The  President  thought  that  the  committee  of  the  Fourth  Commission  had 
postponed  its  decision  on  the  destruction  of  neutral  prizes  until  after  the  Third 
Commission  had  taken  action  on  the  stay  of  prizes  in  neutral  ports. 

Mr.  Guido  Fusinato  requests  that  the  two  committees  meet  tomorrow  to 
examine  the  two  questions. 

Mr.  Louis  Renault  says  that  the  account  given  by  Mr.  Fusinato  concern- 
ing the  point  reached  on  the  question  by  the  Third  Commission  is  entirely  correct. 
The  committee  of  the  Third  Commission  is  about  to  hear  the  second  reading  of 
the  project  concerning  the  rights  and  duties  of  neutrals  on  the  sea,  but  as  the 
matter  must  be  brought  to  a  close,  the  committee  of  examination  of  the  Fourth 
Commission  might  attend  the  meeting  of  the  committee  of  the  Third  Commission 
in  order  to  settle  the  two  questions  which  depend  upon  each  other. 

The  President  asks  whether  the  committee  concurs  in  this  proposal. 

His  Excellency  Sir  Ernest  Satow  asks  what  the  method  of  procedure  will 
be.  Will  the  two  committees  assemble  to  vote  on  Article  23  and  will  they  then 
postpone  the  question  of  the  destruction  of  neutral  prizes  to  a  subsequent  meeting, 
or  will  they  continue  their  discussions  on  this  latter  point? 

Mr.  Guido  Fusinato  thinks  that  it  is  preferable  to  combine  the  two  ques- 
tions. As  a  matter  of  fact,  practically  the  same  Powers  are  represented  in  the 
two  committees,  and  they  can  therefore  come  to  a  decision  on  the  points  within 
their  scope. 

His  Excellency  Sir  Ernest  Satow  remarks  that  China  and  Spain  are  repre- 
sented on  the  committee  of  the  Third  Commission,  but  not  on  that  of  the  Fourth. 

Mr.  Guido  Fusinato  considers  it  none  the  less  necessary  to  have  a  single 
discussion  of  the  two  questions  and  to  refer  them  to  the  two  committees. 

The  committee  concurs  in  this  proposal. 


[1053] 

Annex 

LAWS  AND  CUSTOMS  OF  NAVAL  WARFARE 

Report  to  the  Committee  of  Examination  2 

The  questionnaire  serving  as  a  basis  for  the  discussions  of  the  Fourth  Com- 
mission includes  as  its  final  question  the  following: 

Within  what  limits  are  the  provisions  of  the  Convention  of  1899  relative 
to  the  laws  and  customs  of  war  on  land  applicable  to  the  operations  of  naval 
warfare  ? 

1  Annex  39. 

"Reporter:  Jonkheer  van  Karnebeek.     See  also  the  report  to  the  Conference,  vol.  i, 
p.  259  [264]. 
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It  was  with  respect  to  this  question  that  the  committee  of  the  said  Commis- 
sion asked  the  undersigned,  at  its  ninth  session,  to  make  a  report. 

His  Excellency  Mr.  Beernaert,  who  presided  over  the  work  of  the  first  sub- 
commission  of  the  Second  Commission,  relating  to  the  revision  of  the  regulations 
respecting  the  laws  and  customs  of  war  on  land,  has  been  good  enough  to  co- 
operate with  him. 

It  follows  from  the  text  of  the  questionnaire  that  the  scope  of  the  report  is 
limited  by  the  compass  of  the  Convention  of  1899  and  the  Regulations  annexed 
to  it,  with  the  modifications  that  the  Conference  has  just  made  in  them.  This 
report,  therefore,  will  not  take  into  consideration  the  question  whether  there  may 
not  be  other  rules,  not  included  in  the  Convention,  which  might  be  applicable 
to  naval  warfare. 

This  being  so,  and  the  provisions  of  the  Regulations  respecting  war  on  land 
thus  forming  the  subject  of  the  present  examination,  it  would  perhaps  seem  to 
be  necessary  first  to  study  the  Regulations  as  a  whole  in  order  to  determine  their 
guiding  principles,  and  then  to  consider  whether  they  are  applicable  to  naval 
warfare  or  not.  But  time  is  pressing,  and  it  seems  desirable  that  this  report 
should  be  brief.  We  shall  therefore  take  up  immediately  the  provisions  of  the 
Regulations  of  1899  in  order,  and  this  wouk,  following  above  all  practical  lines, 
will  be  confined  to  pointing  out  the  problems  without  any  claim  to 
[1054]  solving  them. 


Annex  to  the  Convention 

regulations  respecting  the  laws 
and  customs  of  war  on  land  * 

Section  I. — On  Belligerents 

Chapter  I. — The  Qualifications  of 
Belligerents 

Article  1 
The  laws,  rights,  and  duties  of  war 
apply  not  only  to  armies,  but  also  to 
militia   and   volunteer   corps    fulfilling 
the  following  conditions : 

1.  That  they  be  commanded  by  a 
person  responsible  for  his  subordi- 
nates ; 

2.  That  they  have  a  fixed  distinctive- 
emblem  recognizable  at  a  distance; 

3.  That  they  carry  arms  openly ; 
and 

4.  That  they  conduct  their  opera- 
tions in  accordance  with  the  laws  and 
customs  of  war. 

In  countries  where  militia  or  volun- 
teer corps  constitute  the  army,  or  form 
part  of  it,  they  are  included  under  the 
denomination  "  army." 


Remarks 


Article  1 

This  article,  as  its  history  shows,  is 
a  compromise  between  the  prohibition 
of  irregular  warfare  and  the  absolute 
right  to  co-operate  in  national  defense. 
Inasmuch  as  in  the  present  state  of 
affairs  there  can  be  no  further  thought 
of  irregular  hostilities  on  the  seas,  the 
considerations  which  prompted  Ar- 
ticle 1  do  not  appear  to  be  applicable 
to  naval  warfare.  It  is  none  the  less 
desirable,  however,  to  determine  how 
belligerent  character  is  established  and 
to  fix  the  conditions  which  war-ships 
must  fulfill  in  order  to  be  able  to  act 
and  to  be  treated  as  such. 

Since,  by  virtue  of  the  Declaration 
of  Paris  of  1856,  the  right  of  capture 
and  the   right  of  search  may  only  be 


1  Changes  proposed  by  the  Second  Commission  are  indicated  by  italics. 
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Article  2 

The  population  of  a  territory  which 
has  not  been  occupied  who,  on  the  ap- 
proach of  the  enemy,  spontaneously 
take  up  arms  to  resist  the  invading 
troops  without  having  had  time  to  or- 
ganize themselves  in  accordance  with 
Article  1,  shall  be  regarded  as  belliger- 
ents if  they  bear  arms  openly  and 
they  respect  the  laws  and  customs  of 
war. 


exercised  by  agents  of  the  State  and 
under  its  responsibility,  the  conditions 
necessary  for  the  exercise  of  these 
rights  by  vessels  in  process  of  con- 
version must  be  clearly  established.  It 
would  seem  that  the  rules  relative  to 
the  conversion  of  merchant  ships  into 
war-ships,  upon  which  the  committee 
is  to  decide  and  which  have  already 
been  the  subject  of  a  special  examina- 
tion, might  find  their  place  here. 

Article  2 
Not  applicable. 


[1055]  Article  3 

The  armed  forces  of  the  belligerent 
parties  may  consist  of  combatants  and 
non-combatants.  In  case  of  capture  by 
the  enemy,  both  have  a  right  to  be 
treated  as  prisoners  of  war. 


Article  3 
Not  applicable. 


Chapter  II. — Prisoners  of  war 


Chapter  II 

General  remarks 

1.  It  would  seem  that  this  chapter  as 
a  whole  is,  mutatis  mutandis,  applica- 
ble to  naval  warfare.  Nevertheless  it 
will  be  necessary  to  determine  what 
regulations,  orders,  and  tariffs  are  ap- 
plicable to  it.  Will  it  be  those  of  the 
army  of  the  State  into  whose  power 
the  naval  prisoners  of  war  have  fallen, 
or  those  of  the  navy,  if  there  is  one? 
Must  a  distinction  be  made  according 
to  the  place  where  the  prisoners  are 
confined — on  a  vessel  or  on  land? 
The  wording  will  or  will  not  require 
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modification  according  to  the   solution 
given  to  this  question. 

2.  It  must,  moreover,  be  recalled 
here  that  the  treatment  of  the  crews  of 
captured  enemy  merchant  ships  is  gov- 
erned by  a  special  project.  According 
to  the  last  project  upon  which  the  com- 
mittee of  examination  decided,  these 
crews  shall  not  be  made  prisoners  of 
war,  unless  the  vessel  has  taken  part  in 
the  hostilities,  or  unless,  except  in  the 
case  of  the  neutral  members  of  the 
crew,  not  including  the  officers,  the 
promise  mentioned  in  this  project  was 
refused.  Thus,  in  principle,  the  present 
chapter  does  not  seem  to  be  susceptible 
of  application  to  the  crews  of  cap- 
tured enemy  merchant  ships,  and  it 
would  be  a  mistake  to  insert  in  it  the 
provisions  of  the  aforesaid  project. 
On  the  other  hand,  it  is  evident  that 
this  chapter  will  be  applicable  to  them 
in  the  cases  contemplated  by  the  two 
above-mentioned  conditions. 

3.  The  treatment  of  the  crews  of 
captured  neutral  merchant  ships  has 
not  been  the  subject  of  study  by  the 
committee  of  examination.  It  would 
seem  to  be  necessary  to  determine 
their  position  likewise.  A  fortiori  the 
fundamental  principle  should  be  not  to 
consider  them  prisoners  of  war. 

The  committee  will  examine  whether 
there  is  occasion  to  provide  for  certain 
cases  in  which  these  crews  might  not 
claim  their  freedom. 


Article  4 

Prisoners  of  war  are  in  the  power  of 
the  hostile  Government,  but  not  in  that 
of  the  individuals  or  corps  who  captured 
them. 

They  must  be  humanely  treated. 

All  their  personal  belongings,  ex- 
cept arms,  horses,  and  military  papers, 
remain  their  property. 


Article  4 

Applicable,  except  that  the  following 
word  should  be  omitted :  "  horses " 
(paragraph  3),  and  the  word  "  crews  " 
should  be  substituted  for  the  word 
"corps"  (paragraph  1). 
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Article  5 

Prisoners  of  war  may  be  interned  in 
a  town,  fortress,  camp,  or  other  place, 
under  obligation  not  to  go  beyond  cer- 
tain fixed  limits;  but  they  can  only  be 
placed  in  confinement  as  an  indispensa- 
ble, measure  of  safety,  and  while  the 
circumstances  which  necessitate  the 
measure  continue  to  exist. 

Article  6 

The  State  may  utilize  the  labor  of 
prisoners  of  war  according  to  their  rank 
and  aptitude,  officers  excepted.  The 
tasks  shall  not  be  excessive  and  shall 
have  no  connection  with  the  operations 
of  the  war. 

Prisoners  may  be  authorized  to  work 
for  the  public  service,  for  private  per- 
sons, or  on  their  own  account. 

Work  done  for  the  State  is  paid  for 
at  the  rates  in  force  for  work  of  a 
similar  kind  done  by  soldiers  of  the 
national  army,  or,  if  there  are  no  rates 
in  force,  at  a  rate  suitable  for  the  work 
done. 

When  the  work  is  for  other  branches 
of  the  public  service  or  for  private  per- 
sons, the  conditions  are  settled  in 
agreement  with  the  military  authori- 
ties. 

The  wages  of  the  prisoners  shall  go 
towards  improving  their  position,  and 
the  balance  shall  be  paid  them  at  the 
time  of  their  release,  after  deducting 
the  cost  of  their  maintenance. 

Article  7 

The  Government  into  whose  hands 
prisoners  of  war  have  fallen  is  charged 
with  their  maintenance. 

In  the  absence  of  a  special  agree- 
ment between  the  belligerents,  prison- 
ers of  war  shall  be  treated  as  regards 
food,  quarters,  and  clothing,  on  the 
same  footing  as  the  troops  of  the  Gov- 
ernment which  has  captured  them. 


Article  5 

Applicable,  with  the  insertion  of  the 
word  "  vessel  "  after  the  word  "  camp." 


Article  6 

Applicable,  except  as  modified  by  the 
general  remark  above,  in  so  far  as 
paragraph  3  is  concerned. 


Article  7 

Applicable,  except  as  to  whether 
prisoners  should  be  treated  as  soldiers 
or  as  sailors  of  the  capturing  State. 
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Article  8 

Prisoners  of  war  shall  be  subject  to 
the  laws,  regulations,  and  orders  in 
force  in  the  army  of  the  State  in  whose 
power  they  are.  Any  act  of  insubor- 
dination justifies  the  adoption  towards 
them  of  such  measures  of  severity  as 

may  be  necessary. 
[1057]  Escaped  prisoners  who  are  re- 
taken before  being  able  to  rejoin 
their  army  or  before  leaving  the  terri- 
tory occupied  by  the  army  that  cap- 
tured them  are  liable  to  disciplinary 
punishment. 

Prisoners  who,  after  succeeding  in 
escaping,  are  again  taken  prisoners,  are 
not  liable  to  any  punishment  for  the 
previous  flight. 

Article  9 

Every  prisoner  of  war  is  bound  to 
give,  if  questioned  on  the  subject,  his 
true  name  and  rank,  and  if  he  in- 
fringes this  rule,  he  is  liable  to  a  cur- 
tailment of  the  advantages  accorded  to 
the  prisoners  of  war  of  his  class. 

Article  10 

Prisoners  of  war  may  be  set  at  lib- 
erty on  parole  if  the  laws  of  their  coun- 
try allow  it,  and,  in  such  cases,  they  are 
bound,  on  their  personal  honor,  scrupu- 
lously to  fulfill,  both  towards  their  own 
Government  and  the  Government  by 
which  they  were  made  prisoners,  the  en- 
gagements they  have  contracted. 

In  such  cases  their  own  Government 
is  bound  neither  to  require  of  nor  ac- 
cept from  them  any  service  incompati- 
ble with  .he  parole  given. 

Article  11 

A  prisoner  of  war  cannot  be  com- 
pelled to  accept  his  liberty  on  parole; 
similarly  the  hostile  Government  is  not 
obliged  to  accede  to  the  request  of  the 
prisoner  to  be  set  at  liberty  on  parole. 


Article  8 

Applicable,  except  as  modified  by  the 
above  remark. 


Article  9 


Applicable. 


Article  10 


Applicable. 


Article  11 


Applicable. 
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Article  12 

Any  prisoner  of  war  liberated  on 
parole  and  retaken  bearing  arms 
against  the  Government  to  which  he 
had  pledged  his  honor,  or  against  the 
allies  of  that  Government,  forfeits  his 
right  to  be  treated  as  a  prisoner  of  war, 
and  can  be  brought  before  the  courts. 


[1058] 


Article  13 


Individuals  who  follow  an  army 
without  directly  belonging  to  it,  such  as 
newspaper  correspondents  and  report- 
ers, sutlers  and  contractors,  who  fall 
into  the  enemy's  hands,  and  whom  the 
latter  thinks  fit  to  detain,  are  entitled 
to  be  treated  as  prisoners  of  war,  pro- 
vided they  are  in  possession  of  a  cer- 
tificate from  the  military  authorities  of 
the  army  they  were  accompanying. 

Article  14 

An  information  bureau  relative  to 
prisoners  of  war  is  instituted,  on  the 
commencement  of  hostilities,  in  each  of 
the  belligerent  States  and,  when  neces- 
sary, in  neutral  countries  which  have 
received  belligerents  in  their  territory. 
The  function  of  this  bureau  is  to  reply 
to  all  inquiries  about  the  prisoners,  to 
receive  from  the  various  services  con- 
cerned all  the  information  necessary  to 
enable  it  to  make  out  an  individual  re- 


Article  12 

It  follows  from  the  general  remarks 
above  that  this  article  cannot  apply  to 
the  crews  of  merchant  ships,  enemy  or 
neutral,  as  these  crews  are  not  in  prin- 
ciple made  prisoners  of  war.  It  must 
be  observed,  however,  that  the  position 
of  officers  of  war-ships  who  are  set 
free  on  parole  will — according  to  the 
draft  regulations  adopted  by  the  com- 
mittee— be  more  favorable  than  that  of 
neutral  officers  of  enemy  merchant 
ships,  who  must  promise  not  to  serve 
on  an  enemy  vessel,  even  a  merchant 
ship,  as  long  as  the  war  lasts. 

The  committee  will  perhaps  consider 
whether  this  is  not  an  anomaly  which 
should  be  removed,  by  substituting  the 
words  "  serving  on  an  enemy  ship,"  for 
the  words  "  bearing  arms  .  .  .  honor," 
or  whether  it  should  be  retained  by 
analogy  of  enemy  merchant  ships  to 
enemy  crews. 

Article  13 

Does  this  case  occur  in  war  at  sea? 

If  so,  it  would  be  necessary  to  change 
the  enumeration  in  applying  the  same 
treatment. 


Article  14 


Applicable. 
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turn  for  each  prisoner  of  war.  The 
individual  return  shall  be  sent  to  the 
Government  of  the  other  belligerent 
after  the  conclusion  of  peace;  the 
bureau  must  state  in  it  the  regimental 
number,  the  name  and  surname,  age, 
place  of  origin,  rank,  unit,  date  and 
place  of  capture,  internment,  wounding 
and  death,  as  well  as  any  observations 
of  a  special  character.  It  is  kept  in- 
formed of  internments  and  transfers, 
as  well  as  of  releases  on  parole,  ex- 
changes, escapes,  admissions  into  hos- 
pital and  deaths. 

It  is  likewise  the  function  of  the  in- 
formation bureau  to  receive  and  collect 
all  objects  of  personal  use,  valuables, 
letters,  etc.,  found  on  the  field  of  bat- 
tle or  left  by  prisoners  who  have  been 
released  on  parole,  or  exchanged,  or 
who  have  escaped,  or  died  in  hospitals 
or  ambulances,  and  to  forward  them 
to  those  concerned. 

Article  15 

Relief  societies  for  prisoners  of  war, 
which  are  properly  constituted  in  ac- 
cordance with  the  laws  of  their  coun- 
try and  with  the  object  of  serving  as 
the  channel  for  charitable  effort,  shall 
receive  from  the  belligerents,  for 
themselves  and  their  duly  accredited 
agents,  every  facility  for  the  efficient 
performance  of  their  humane  task 
within  the  bounds  imposed  by  military 
necessities  and  administrative  regula- 
tions. Agents  of  these  societies  may  be 
admitted  to  the  places  of  internment 
for  the  purpose  of  distributing  relief, 
as  also  to  the  halting-places  of  repatri- 
ated prisoners,  if  furnished  with  a  per- 
sonal permit  by  the  military  authorities, 
and  on  giving  an  undertaking  in  writ- 
ing to  comply  with  all  measures  of 
order  and  police  which  the  latter  may 
issue. 


Article  15 


Applicable. 
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Article  16 


Article  16 


Information  bureaus  enjoy  the  privi-  Applicable, 
lege  of  free  postage.  Letters,  money 
orders,  and  valuables,  as  well  as  par- 
cels by  post,  intended  for  prisoners  of 
war,  or  dispatched  by  them,  shall  be 
exempt  from  all  postal  duties  in  the 
countries  of  origin  and  destination,  as 
well  as  in  the  countries  they  pass 
through. 

Presents  and  relief  in  kind  for  pris- 
oners of  war  shall  be  admitted  free  of 
all  import  or  other  duties,  as  well  as 
of  payments  for  carriage  by  State 
railways. 

Article  17 

The  Government  will  grant  to  officers 
who  are  prisoners  in  its  hands  the  pay 
to  which  officers  of  the  same  rank  of 
its  own  army  are  entitled,  the  amount  to 
be  refunded  by  their  Government. 

Article  18 

Prisoners  of  war  shall  enjoy  com-  Applicable, 
plete  liberty  in  the  exercise  of  their 
religion,  including  attendance  at  the 
services  of  whatever  church  they  may 
belong  to,  on  the  sole  condition  that 
they  comply  with  the  measures  of  order 
and  police  issued  by  the  military 
authorities. 


Article  17 

Applicable,  except  that  the  words 
"its  navy"  (if  there  is  one)  for  the 
words  "  its  army." 


Article  18 


Article  19 

The  wills  of  prisoners  of  war  are  re- 
ceived or  drawn  up  in  the  same  way  as 
for  soldiers  of  the  national  army. 

The  same  rules  shall  be  observed  re- 
garding death  certificates  as  well  as  for 
the  burial  of  prisoners  of  war,  due  re- 
gard being  paid  to  their  grade  and 
rank. 


Article  19 


Applicable. 


Article  20 

After  the  conclusion  of  peace,  the 
repatriation  of  prisoners  of  war  shall 
be  carried  out  as  quickly  as  possible. 


Article  20 


Applicable. 
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The  obligations  of  belligerents  with 
regard  to  the  sick  and  wounded  are 
governed  by  the  Geneva  Convention  of 
August  22,  1864,  subject  to  any  modi- 
fications which  may  be  introduced  into 
it. 

Section  II. — On  Hostilities 

Chapter    I. — Means    of   injuring    the 
enemy,  sieges,  and  bombardments 

Article  22 

The  right  of  belligerents  to  adopt 
means  of  injuring  the  enemy  is  not  un- 
limited. 

[1060]  Article  22  a 

It  is  forbidden  to  force  ressortissants 
of  the  hostile  party  to  take  part  in  the 
operations  of  war  directed  against 
their  country,  even  if  they  were  in  its 
service  before  the  commencement  of 
the  war. 

Article  23 

In  addition  to  the  prohibitions  pro- 
vided by  special  conventions,  it  is 
especially  forbidden : 

(a)  To  employ  poison  or  poisoned 
weapons ; 

(b)  To  kill  or  wound  treacherously 
individuals  belonging  to  the  hostile  na- 
tion or  army; 

(c)  To  kill  or  wound  an  enemy 
who,  having  laid  down  his  arms,  or 
having  no  longer  means  of  defense,  has 
surrendered  at  discretion ; 

(d)  To  declare  that  no  quarter  will 
be  given ; 

(e)  To  employ  arms,  projectiles,  or 
material  calculated  to  cause  unneces- 
sary suffering; 

(f)  To  make  improper  use  of  a  flag 
of  truce,  of  the  national  flag,  or  of  the 
military  insignia   and   uniform   of   the 


Omit. 


Article  22 
Applicable. 


Article  22  a 

It  would  perhaps  be  advisable  to 
adapt  the  principle  contained  in  this 
article  to  naval  warfare  in  so  far  as 
boats  engaged  in  coastal  fishing  are  con- 
cerned, which  it  is  proposed  by  the 
committee  to  exempt  from  capture. 

Article  23 

Applicable,  except  letter  g  and  the 
substitution  in  letter  /  of  the  words 
"  Convr  'tion  for  the  adaptation  to  mari- 
time warfare  of  the  principles  of  the 
Geneva  Convention "  for  the  words 
"  Geneva  Convention." 


1046 


FOURTH  COMMISSION:  COMMITTEE  OF  EXAMINATION 


Article  25 
It  will  be  required  to  insert  here  the 
regulations    concerning    bombardment 
by  naval  forces  in  time  of  war,  adopted 
by  the  Conference. 

Article  26 
See  remark  on  Article  25. 


enemy,  as  well  as  the  distinctive 
badges  of  the  Geneva  Convention, 

(g)  To  destroy  or  seize  the  enemy's 
property,  unless  such  destruction  or 
seizure  be  imperatively  demanded  by 
the  necessities  of  war ; 

(h)  To  declare  abolished,  suspended, 
or  inadmissible  in  a  court  of  law  the 
private  claims  of  ressortissants  of  the 
hostile  party. 

Article  24  Article  24 

Ruses  of  war  and  the  employment  of         Applicable, 
measures  necessary    for  obtaining   in- 
formation  about   the   enemy   and   the 
country  are  considered  permissible. 

Article  25 
It  is  forbidden  to  attack  or  bombard 
by  any  means  whatever  towns,  villages, 
dwellings  or  buildings  that  are  not  de- 
fended. 

Article  26 
The  officer  in  command  of  an  at- 
tacking force  must,  before  commencing 
a  bombardment,  except  in  cases  of  as- 
sault, do  all  in  his  power  to  warn  the 
authorities. 

Article  27 

In  sieges  and  bombardments  all 
necessary  steps  must  be  taken  to  spare, 
as  far  as  possible,  buildings  dedicated 
to  religion,  art,-  science,  or  charitable 
purposes,  hospitals,  and  places  where 
the  sick  and  wounded  are  col- 
[1061]  lected,  and  historic  monuments, 
provided  they  are  not  being 
used  at  the  time  for  military  purposes. 

It  is  the  duty  of  the  besieged  to  in- 
dicate the  presence  of  such  buildings 
or  places  by  distinctive  and  visible 
signs,  which  shall  be  notified  to  the 
enemy  beforehand. 

Article  28  Article  28 

It  is  forbidden  to  give  over  to  pil-         Ditto, 
lage  even   a  town  or  place  taken  by 
storm. 


Article  27 
See  above:  ditto. 
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Chapter  II. — Spies 
Article  29 

A  person  can  only  be  considered  a 
spy  when,  acting  clandestinely  or  on 
false  pretenses,  he  obtains  or  endeavors 
to  obtain  information  in  the  zone  of 
operations  of  a  belligerent,  with  the  in- 
tention of  communicating  it  to  the  hos- 
tile party. 

Thus,  soldiers  not  wearing  a  disguise 
who  have  penetrated  into  the  zone  of 
operations  of  the  hostile  army,  for  the 
purpose  of  obtaining  information,  are 
not  considered  spies.  Similarly,  the 
following  are  not  considered  spies: 
Soldiers  and  civilians,  carrying  out 
their  mission  openly,  entrusted  with  the 
delivery  of  dispatches  intended  either 
for  their  own  army  or  for  the  enemy's 
army.  To  this  class  belong  likewise 
persons  sent  in  balloons  for  the  pur- 
pose of  carrying  dispatches  and,  gen- 
erally, of  maintaining  communications 
between  the  different  parts  of  an  army 
or  a  territory. 

Article  30 

A  spy  taken  in  the  act  shall  not  be 
punished  without  previous  trial. 

Article  31 

A  spy  who,  after  rejoining  the  army 
to  which  he  belongs,  is  subsequently 
captured  by  the  enemy,  is  treated  as  a 
prisoner  of  war,  and  incurs  no  re- 
sponsibility for  his  previous  acts  of 
espionage. 

Chapter  III. — Flags  of  truce 

Article  32 

A  person  is  regarded  as  a  parle- 
mentaire  who  has  been  authorized  by 
one  of  the  belligerents  to  enter  into 
communication  with  the  other,  and 
who  advances  bearing  a  white  flag. 
He  has  a  right  to  inviolability,  as  well 
as  the  trumpeter,  bugler  or  drummer, 


Articles  29,  30,  and  31 

May  boats  engaged  in  coastal  fishing 
act  as  spies?  And,  since  it  depends  on 
the  belligerent  to  order  them  away,  is 
there  occasion  to  provide  for  this 
contingency?  It  will  be  for  those 
technically  qualified  to  consider  the  ap- 
plicability of  this  chapter. 


Articles  32-34 

In  naval  warfare  cartel  ships  take  the 
place  of  parlementaires  in  land  war- 
fare. The  principles  set  forth  in  this 
chapter  appear  to  be  applicable  to  such 
ships.  Moreover,  the  distinctive  marks 
of  these  vessels  must  be  stipulated. 
Perhaps  there  is  occasion  to  inquire,  in 
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the  flag-bearer  and  the  interpreter  who 
may  accompany  him. 

[1062]  Article  33 

The  commander  to  whom  a  parle- 
mentaire  is  sent  is  not  in  all  cases 
obliged  to  receive  him. 

He  may  take  all  necessary  steps  in 
order  to  prevent  the  parlementaire 
taking  advantage  of  his  mission  to  ob- 
tain information. 

In  case  of  abuse,  he  has  the  right  to 
detain  the  parlementaire  temporarily. 

Article  34 

The  parlementaire  loses  his  rights  of 
inviolability  if  it  is  proved  in  a  clear 
and  incontestable  manner  that  he  has 
taken  advantage  of  his  privileged  posi- 
tion to  provoke  or  commit  an  act  of 
treason. 

Chapter  IV. — Capitulations 
Article  35 

Capitulations  agreed  upon  between 
the  contracting  parties  must  take  into 
account  the  rules  of  military  honor. 

Once  settled,  they  must  be  scrupu- 
lously observed  by  both  parties. 

Chapter  V. — Armistices 

Article  36 

An  armistice  suspends  military  op- 
erations by  mutual  agreement  between 
the  belligerent  parties.  If  its  duration 
is  not  defined,  the  belligerent  parties 
may  resume  operations  at  any  time, 
provided  always  that  the  enemy  is 
warned  within  tbe  time  agreed  upon, 
in  accordance  with  the  terms  of  the 
armistice. 

Article  37 

An  armistice  may  be  general  or  local. 
The  first  suspends  the  military  opera- 
tions of  the  belligerent  States  every- 


addition,  under  what  limitations  these 
vessels  may  be  provided  with  crews  and 
armaments. 


Article  35 

•In  case  of  surrender  there  would  be 
occasion  to  apply  this  provision. 


Article  36 


Applicable. 


Article  37 


Applicable. 
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where ;  the  second  only  between  certain 
fractions  of  the  belligerent  armies  and 
within  a  fixed  radius. 

Article  38 

An  armistice  must  be  notified  of- 
ficially and  in  good  time  to  the  com- 
petent authorities  and  to  the  troops. 
Hostilities  are  suspended  immediately 
after  the  notification,  or  on  the  date 
fixed. 

Article  39 

It  rests  with  the  contracting  parties 
to  settle,  in  the  terms  of  the  armistice, 
what  communications  may  be  held  in 
the  theater  of  war  with  the  popula- 
tions and  between  them. 

Article  40 

Any  serious  violation  of  the  armi- 
stice   by    one    of    the    parties 

[1063]  gives  the  other  party  the  right 
of  denouncing  it,  and  even,  in 

cases    of    urgency,    of    recommencing 

hostilities  immediately. 

Article  41 

A  violation  of  the  terms  of  the 
armistice  by  private  persons  acting  on 
their  own  initiative  only  entitles  the  in- 
jured party  to  demand  the  punishment 
of  the  offenders  and,  if  necessary,  com- 
pensation for  the  losses  sustained. 

Section    III. — On    military    authority 

over  the  territory  of  the  hostile 

state 


Article  38 

Applicable,  with  the  substitution  of 
the  words  "  both  military  and  naval 
forces  "   for  the  word  "  troops." 


Article  39 
Not  applicable. 


Article  40 


Applicable. 


Article  41 
Not  applicable. 


General  remark 

The  preliminary  question  is  whether 
there  can  be  territorial  occupation  in 
naval  warfare.  Not  occupation  by  dis- 
embarked troops,  but  by  naval  forces 
themselves.  It  is  believed  that  this 
question  should  be  answered  in  the  af- 
firmative, although  the  occupied  terri- 
tory will  necessarily  be  limited  as  a 
general  thing,  and  although  the  case 
will  not  often  occur.    Does  such  an  oc- 
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cupation  belong,  in  law,  to  naval  war- 
fare or  to  war  on  land?  The  answer 
appears  uncertain,  the  more  so  for  the 
reason  that  war  at  sea,  as  bombard- 
ments prove,  does  not  exclude  opera- 
tions against  the  coast. 


Article  42 

Territory  is  considered  occupied 
when  it  is  actually  placed  under  the 
authority  of  the  hostile  army. 

The  occupation  extends  only  to  the 
territory  where  such  authority  has  been 
established  and  can  be  exercised. 

Article  43 
The  authority  of  the  legitimate 
Power  having  in  fact  passed  into  the 
hands  of  the  occupant,  the  latter  shall 
take  all  the  measures  in  his  power  to 
restore  and  ensure,  as  far  as  possible, 
public  order  and  safety,  while  respect- 
ing, unless  absolutely  prevented,  the 
laws  in  force  in  the  country. 

Article  44 
It  is  forbidden  to  force  the  popula- 
tion of  occupied  territory  to  take  part 
in  military  operations  against  its  own 
country. 

Article  44  o 
It  is  forbidden  to  force  the  inhabi- 
tants of  occupied  territory  to  furnish 
information  about  the  hostile  army  or 
its  means  of  defense. 

[1064]  Article  45 

It  is  forbidden  to  compel  the  popu- 
lation of  occupied  territory  to  swear 
allegiance  to  the  hostile  Power. 

Article  46 

Family  honor  and  rights,  the  lives  of 
persons,  and  private  property,  as  well 
as  religious  convictions  and  practice, 
must  be  respected. 

Private  property  cannot  be  confis- 
cated. 


Article  42 

This  definition  appears  to  be  suscepti- 
ble of  application  to  occupation  by 
naval  forces.  A  situation  of  fact  re- 
sulting from  certain  hostile  operations 
is  involved. 


Article  43 


Applicable. 


Article  44 


Applicable. 


Article  44  a 
Applicable;  see  the  remark  with  re- 
spect to  Article  22  a. 


Article  45 


Applicable. 


Article  46 
Paragraph   1   applicable. 


Paragraph  2.    It  is  a  question  of  de- 
termining the  status  of  private  prop- 
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[1065] 


erty,  which  would  not  be  inviolable 
merely  for  the  reason  that  it  happened 
to  be  on  the  seas.  In  case  of  territorial 
occupation  by  naval  forces,  should  the 
seizure  and  confiscation  of  such  prop- 
erty as  would  be  respected  in  case  of 
occupation  by  an  army  be  admitted? 

Should  the  legal  effect  of  the  occupa- 
tion be  different  according  to  the 
character  of  the  forces  of  occupation? 

In  so  far  as  vessels  are  concerned,  it 
is  evident  that  those  whose  exemption 
from  capture  is  generally  recognized, 
such  as  barks  engaged  in  coastal  fish- 
ing, are  not  under  consideration.  It 
would  seem  that  the  same  should  be 
true  in  regard  to  vessels  which  are  not 
intended  for  ocean  navigation.  There 
remain  vessels  intended  for  ocean  navi- 
gation properly  so  called,  whether  they 
are  used  for  commerce,  for  pleasure 
cruises,  or  for  any  other  purpose.  In 
case  of  occupation,  should  the  law  of 
naval  warfare  take  precedence  in  all  its 
severity  over  the  law  of  land  warfare, 
with  respect  to  such  vessels? 

Or,  following  Article  53  of  the  Con- 
vention of  1899  and  the  draft  regula- 
tions concerning  the  treatment  of 
enemy  merchant  ships  on  the  outbreak 
of  hostilities,  would  the  right  of  deten- 
tion and  of  requisition  be  sufficient, 
with  the  exception,  nevertheless,  of 
merchant  ships  designed  in  advance  for 
conversion  into  war-ships? 

In  so  far  as  goods  are  concerned, 
provision  must  be  made:  (1)  for  the 
case  of  enemy  goods  and  neutral  goods 
constituting  contraband  of  war  which 
are  on  board  an  enemy  vessel ;  (2)  for 
the  case  of  contraband  on  board  a  neu- 
tral vessel.  It  is  evident,  as  to  the  first 
case,  that  the  goods  will  receive  the 
same  treatment  as  the  vessel.  As  to  the 
second  case,  the  committee  will  have  to 
decide  whether  or  not  the  presence  of 
contraband,  under  the  circumstances  in 
question,  justifies  the  capture  and  con- 
fiscation of  the  vessel.     But  there  is 
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furthermore  the  preliminary  question 
whether  sufficient  legal  reasons  really 
exist  to  subject  goods  found  on  board 
vessels  in  port  to  treatment  different 
from  that  to  which  goods  are  subjected 
which  are  stored  in  warehouses,  piled 
on  docks,  etc.  It  would  seem  that 
there  can  be  no  ground  either  under 
the  law  of  land  warfare  or  under  the 
law  of  naval  warfare  for  seizing  goods 
under  the  latter  circumstances.  Is  the 
fact  of  their  being  carried  on  board  a 
vessel  sufficient  reason  to  cause  them  to 
lose  their  inviolability? 


Article  47 
Pillage  is  formally  forbidden. 


Article  47 


Applicable. 


Article  48  Article  48 

If,  in  the  territory  occupied,  the  oc-  Applicable, 
cupant  collects  the  taxes,  dues,  and 
tolls  imposed  for  the  benefit  of  the 
State,  he  shall  do  so,  as  far  as  is  possi- 
ble, in  accordance  with  the  rules  of 
assessment  and  incidence  in  force,  and 
shall  in  consequence  be  bound  to  defray 
the  expenses  of  the  administration  of 
the  occupied  territory  to  the  same  ex- 
tent as  the  legitimate  Government  was 
so  bound. 

Article  49 

If,  in  addition  to  the  taxes  men- 
tioned in  the  above  article,  the  occu- 
pant levies  other  money  contributions 
in  the  occupied  territory,  this  shall  only 
be  for  the  needs  of  the  army  or  of  the 
administration  of  the  territory  in 
question. 

Article  50  Article  50 

No  general  penalty,  pecuniary  or  Applicable, 
otherwise,  shall  be  inflicted  upon  the 
population  on  account  of  the  acts  of 
individuals  for  which  they  cannot  be 
regarded  as  jointly  and  severally  re- 
sponsible. 


Article  49 

Applicable,  with  the  substitution  of 
the  words  "  of  the  fleet "  for  the  words 
"  of  the  army." 
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Article  51 

No  contribution  shall  be  collected  ex- 
cept under  a  written  order,  and  on  the 
responsibility  of  a  commander-in-chief 
(general  en  chef). 

The  collection  of  the  said  contribu- 
tion shall  only  be  effected  as  far  as 
possible  in  accordance  with  the  rules 
of  assessment  and  incidence  of  the 
taxes  in  force. 

For  every  contribution  a  receipt  shall 
be  given  to  the  contributors. 

[1066]  Article  52 

Requisitions  in  kind  and  serv- 
ices shall  not  be  demanded  from  mu- 
nicipalities or  inhabitants  except  for  the 
needs  of  the  army  of  occupation.  They 
shall  be  in  proportion  to  the  resources 
of  the  country,  and  of  such  a  nature 
as  not  to  involve  the  population  in  the 
obligation  of  taking  part  in  the  opera- 
tions of  the  war  against  their  country. 

Such  requisitions  and  services  shall 
only  be  demanded  on  the  authority  of 
the  commander  in  the  locality  occupied. 

Contributions  in  kind  shall,  as  far  as 
possible,  be  paid  for  in  cash ;  if  not,  a 
receipt  shall  be  given,  and  payment 
shall  be  arranged  as  soon  as  possible. 

Article  53 

An  army  of  occupation  can  only 
take  possession  of  cash,  funds,  and 
realizable  securities  which  are  strictly 
the  property  of  the  State,  depots  of 
arms,  means  of  transport,  stores  and 
supplies,  and,  generally,  all  movable 
property  belonging  to  the  State  which 
may  be  used  for  the  operations  of  the 
war. 

All  means  of  communication  and  of 
transport  operated  on  land,  at  sea,  and 
in  the  air,  for  the  transmission  of  per- 
sons, things  and  news,  as  well  as  depots 
of  arms  and,  generally,  all  kinds  of 
munitions  of  war,  even  though  belong- 
ing to  companies  or  to  private  persons, 
are  likewise  material  which  may  serve 


Article  51 
Applicable,  with  the  substitution  of 
the  word  "  commandant "  for  the  word 
"  general." 


Article  52 


Applicable. 


Article  53 
Paragraph   1.     Applicable,  with  the 
substitution  of  the  words  "  naval  force 
of  occupation  "  for  the  words  "  army  of 
occupation." 


Paragraph  2.  As  regards  the  modifi- 
cations to  be  made  with  respect  to  ves- 
sels, see  the  remarks  under  Article  46. 
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for  military  operations,  but  they  must 
be  restored  and  compensation  fixed 
when  peace  is  made. 

Submarine  cables  connecting  an  oc- 
cupied or  enemy  territory  with  a  neu- 
tral territory  shall  not  be  seized  nor 
destroyed  except  when  absolute  neces- 
sity requires.  They  must  likewise  be 
restored  and  compensation  fixed  when 
peace  is  made. 

Article  54 
The  plant  of  railways  coming  from 
neutral  States,  whether  the  property  of 
those  States  or  of  companies  or  of  pri- 
vate persons,  shall  be  sent  back  to  them 
as  soon  as  possible. 

Article  55 
The  occupying  State  shall  be  re- 
garded only  as  administrator  and 
usufructuary  of  public  buildings,  real 
estate,  forests,  and  agricultural  estates 
belonging  to  the  hostile  State,  and  sit- 
uated in  the  occupied  country.  It  must 
safeguard  the  capital  of  these  proper- 
ties, and  administer  them  in  accordance 
with  the  rules  of  usufruct. 

Article  56 

The  property  of  municipalities,  that 
of  institutions  dedicated  to  religion, 
charity,  and  education,  the  arts  and 
sciences,  even  when  State  property, 
shall  be  treated  as  private  property. 

All  seizure  or  destruction  of,  or  will- 
ful damage  to,  institutions  of  this 
character,  historic  monuments,  works 
of  art  and  science,  is  forbidden,  and 
should  be  made  the  subject  of  legal 
proceedings. 

[1067]         Final  Article 

A  belligerent  party  which  shall 
violate  the  provisions  of  the  present 
regulations  shall,  if  the  case  demands, 
be  liable  to  pay  compensation.  It  shall 
be  responsible  for  all  acts  committed  by 
persons  forming  part  of  its  armed 
forces. 


Paragraph  3.    Applicable. 


Article  54 
Applicable    if    such    a    case    should 
arise,  which  is  unlikely. 


Article  55 


Applicable. 


Article  56 
Applicable,  with  the  substitution  of 
the  words  "  shall  be  inviolable  "  for  the 
words    "  shall    be    treated    as    private 
property." 


Final  Article 
Applicable. 
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It  follows  from  the  foregoing  examination  that  the  provisions  of  the  Con- 
vention of  1899  are  to  a  great  extent  of  a  nature  to  be  applied  to  naval  warfare, 
and  in  effect  these  provisions  are  inspired  by  principles  which  are  applicable  not  to 
war  on  land  alone.  Nevertheless,  the  examination  likewise  proves  that  in  several 
respects  the  application  would  necessitate  not  only  changes  of  form,  but  also 
modifications  in  the  substance.  Instead,  therefore,  of  confining  ourselves  simply 
to  a  reference  to  the  Convention  of  1899 — for  this  would  not  be  sufficient — it 
would  be  necessary  to  draw  up  for  naval  warfare  as  for  war  on  land,  special, 
precise,  and  detailed  regulations.  These  regulations  would  have  the  advantage 
of  substituting  certainty,  based  upon  definite  prescriptions,  for  the  uncertainty  of 
a  reference  to  principles  that  are  more  or  less  vague,  and  which  in  their  new 
applications  are  susceptible  of  various  interpretations. 

Should  we  insert  in  the  regulations  respecting  the  laws  and  customs  of  war 
at  sea  the  different  drafts  elaborated  or  still  to  be  elaborated  by  the  committee  of 
examination  concerning  the  crews  of  enemy  merchant  ships  captured  by  a  bel- 
ligerent; the  draft  concerning  fishing  barks;  that  concerning  the  treatment  of 
enemy  merchant  ships  on  the  outbreak  of  hostilities ;  that  concerning  the  destruc- 
tion of  neutral  prizes,  etc.? 

Like  the  system  adopted  in  1899,  the  provisions  of  these  drafts  would  then 
serve  only  as  a  basis  for  the  instructions  that  the  contracting  parties  would  engage 
to  give  to  their  naval  forces. 

Will  it  be  preferable,  on  the  contrary,  to  make  these  provisions  the  subject  of 
separate  conventions?  There  would  be  a  certain  advantage  in  combining  all  in 
the  same  regulations,  but  it  might  be  felt  that  none  of  these  drafts  would  concern 
the  usages  of  naval  warfare  properly  so  called. 

It  was  thought  that  this  report  might  be  confined  to  bringing  up  and  defining 
these  questions,  as  was  done  in  regard  to  those  brought  up  by  the  examination  of 
the  text  itself  of  the  Convention  of  1899. 

It  is  for  the  committee  to  solve  them. 


[1068] 

FOURTEENTH  MEETING 

SEPTEMBER  10,  1907 


Joint  Session  of  the  Committees  of  Examination  of  the  Fourth  Com- 
mission and  of  the  Second  Subcom mission  of  the  Third  Commission 

His  Excellency  Mr.  Martens  presiding. 

On  opening  the  meeting,  his  Excellency  Mr.  Martens  states  that  at  the 
thirteenth  meeting  of  the  committee  of  examination  of  the  Fourth  Commis- 
sion it  was  decided,  in  conjunction  with  his  Excellency  Count  Tornielli, 
President  of  the  Third  Commission,  to  unite  the  two  committees  of  examina- 
tion of  the  Fourth  Commission  and  of  the  second  subcommission  of  the  Third 
Commission  to  consider  the  question  of  the  destruction  of  neutral  prizes  and 
the  right  of  belligerents  to  bring  prizes  into  neutral  ports. 

His  Excellency  Mr.  Martens  begs  his  Excellency  Count  Tornielli  to 
take  the  presidency  of  the  two  united  committees. 

His  Excellency  Count  Tornielli  declines  this  proposal,  remarking  that  it  is 
his  intention  to  take  an  active  part  in  the  debate  and  that  he  would  therefore 
prefer  to  remain  entirely  free.  He  proposes  therefore  that  the  presidency 
remain  in  the  hands  of  his  Excellency  Mr.  Martens. 

His  Excellency  Mr.  Martens,  having  accepted  the  presidency,  states  that  the 
committee  of  examination  of  the  second  subcommission  of  the  Third  Commis- 
sion has  adopted  provisionally  1  the  following  draft  of  an  article  on  the  right 
to  bring  prizes  into  neutral  ports : 

Article  23 

The  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads,  whether  under 
convoy  or  not,  when  they  are  brought  there  to  be  sequestrated  pending  the  decision  of  a 
prize  court. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the  con- 
voying ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

[1069]  The  project  establishes  the  right  of  neutral  States  to  permit  the  seques- 
tration of  prizes  in  their  ports.    The  question  is  whether  such  a  provision 
would  not  influence  the  action  to  be  taken  on  the  right  to  destroy  neutral  prizes. 

His  Excellency  Sir  Ernest  Satow  desires  to  remark  that  the  projected 
Article  23,  which  has  just  been  read  by  the  President,  does  not  represent  by 
any  means  the  result  of  a  general  agreement  in  the  committee  of  examination 
of  the  second  subcommission  of  the  Third  Commission.  Reservations  were 
made  with  regard  to  this  article  by  the  delegations  of  Germany,  of  the  United 
States  of  America,  of  Great  Britain,  of  Japan,  and  of  Russia.     Moreover,  the 

1  Ante,  Third  Commission,  annex  63. 
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Italian  delegation  has  announced  that  its  vote  on  the  question  of  the  destruc- 
tion of  prizes  would  depend  upon  the  acceptance  of  Article  23  of  the  project. 
Under  these  circumstances,  he  thinks  that  the  united  committees  should  first  of 
all  take  definite  action  on  the  proposed  Article  23. 

In  explanation  of  the  negative  vote  that  the  British  delegation  will  cast 
on  this  article,  his  Excellency  Sir  Ernest  Satow  presents  the  following 
observations : 

The  article  in  question  makes  no  mention  of  the  fundamental  difference 
between   enemy  prizes  and  neutral  prizes. 

International  law  recognizes  that  the  belligerent  has  the  right  to  sink  mer- 
chant ships  of  the  enemy,  capture  having  made  them  the  property  of  the  captor 
State,  which  consequently  may  make  such  disposition  of  them  as  it  sees  fit. 
If  it  sinks  them,  it  alone  suffers  loss,  the  owner  having  been  dispossessed  by 
the  act  of  capture.  Therefore  to  allow  a  belligerent  to  bring  an  enemy  prize 
into  a  neutral  port  would  be  giving  him  the  privilege  of  making  use  of  this 
port  for  his  own  advantage. 

So  far  as  neutral  prizes  are  concerned,  the  adoption  of  Article  23  would 
imply  the  abandonment  of  the  principle  which  we  stand  for  and  by  virtue  of 
which  these  prizes  should  be  released. 

Article  23  was  proposed,  if  I  am  not  mistaken,  by  the  Italian  delegation  in 
the  hope  that  its  adoption  would  facilitate  the  retirement  from  their  position  of 
those  who  uphold  the  right  to  destroy  neutral  prizes  in  certain  cases  of  force 
majeure.  Since  the  two  committees  of  examination  are  assembled  here,  there 
is  no  irregularity  in  quoting  what  was  said  in  the  committee  of  the  Fourth  Com- 
mission. At  its  meeting  of  August  28  one  of  the  delegates  said  "  that  it  is  cer- 
tain that  the  proposal  will  have  the  effect  of  restricting  cases  in  which  destruc- 
tion will  be  a  necessary  measure,  but  it  will  not  remove  them  all ;  there  will 
remain,  to  be  specific,  the  case  of  proximity  of  the  enemy  and  that  of  a  cargo 
of  absolute  contraband."  Another  member  said  that  "  the  proposal  will  not  be 
sufficient  to  do  away  with  the  destruction  of  neutral  prizes:  (1)  because  it  is 
not  certain  that  neutral  ports  will  be  willing  to  be  places  of  sequestration; 
(2)  because  there  are  cases  in  which  it  is  impossible  to  bring  a  vessel  into  a 
neutral  port — for  example,  if  the  ship  is  in  such  bad  condition  as  to  render  it 
impossible  to  bring  it  in  or  if  the  approach  of  enemy  forces  or  other  reasons 
threaten  its  recapture,  or  if  the  crew  of  the  war-ship  is  insufficient  to  man  the 
vessel  adequately." 

These  two  statements,  which  are  not  wanting  in  clearness,  show  of  what 
little  advantage  would  be  the  adoption  of  the  article  in  question.  Moreover, 
there  would  be  danger  for  the  neutral  to  admit  prizes  of  belligerents  to  its  ports. 
In  fact,  a  belligerent  will  not  look  with  indifference  upon  the  internment  in  a 
neutral  port  of  prizes  taken  by  the  enemy.  It  is  therefore  to  be  feared  that 
there  may  follow  from  such  a  situation  serious  complications  between 
[1070]  the  neutral  State  and  the  belligerent  State  that  feels  itself  aggrieved. 
It  is  true  that  the  originators  of  the  project  allow  the  neutral  the  right  to 
close  his  ports  to  the  prizes  of  belligerents ;  but  it  will  be  very  difficult  and  dan- 
gerous for  him  to  exercise  this  freedom  of  action  and  consequently  he  would 
do  well  to  refrain  from  doing  so.  I  find  myself  therefore  constrained  to  vote 
against  Article  23,  even  at  the  risk  of  losing  the  Italian  delegation's  support 
of  our  proposal  with  regard  to  the  destruction  of  neutral  prizes. 
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The  President  puts  to  vote  Article  23  of  the  draft  Convention  concerning  the 
rights  and  duties  of  neutral  Powers  in  naval  war.  He  states  that  the  vote  does 
not  prejudge  the  wording  of  the  article. 

Voting  for  Article  23:  Germany,  Belgium,  Brazil,  France,  Italy,  Nether- 
lands, Russia,  Serbia,   Sweden. 

Voting  against  it:  Great  Britain,  Japan. 

Not  voting:  United  States  of  America,  Austria-Hungary,  Denmark,  Spain, 
Norway,  Turkey. 

The  President  proposes  that  the  committee  pass  to  the  question  of  the 
destruction  of  neutral  prizes.  He  recalls  that  the  Fourth  Commission  has 
before  it  three  proposals  relating  to  this  question.  The  British  delegation  x  and 
the  delegation  of  the  United  States 2  have  formulated  proposals  prohibiting 
such  destruction.  The  amendment  to  the  British  proposal  submitted  by  the 
Japanese  delegation  8  was  afterwards  withdrawn.  Again,  the  Russian  delega- 
tion 4  has  submitted  to  the  Commission  a  project  prohibiting  the  destruction  of 
neutral  prizes  except  in  certain  cases  of  force  majeure.  He  opens  the  discus- 
sion on  these  three  proposals. 

His  Excellency  Baron  von  Macchio  makes  the  following  statement : 

Drawing  my  inspiration  from  the  spirit  that  guides  the  delegation  of  Austria- 
Hungary  in  all  questions  of  maritime  law,  I  commend  the  principle  set  forth  in 
the  proposal  of  the  British  delegation  concerning  the  destruction  of  prizes, 
stipulating  the  absolute  prohibition  of  such  destruction. 

Nevertheless,  in  applying  this  principle  to  actual  cases  of  so  many  different 
kinds  that  may  occur  in  practice,  it  seems  to  me  that  it  would  be  very  difficult 
not  to  take  cognizance  of  the  different  situations  in  which  the  various  Powers 
are  placed,  and  not  to  admit  exceptions  where  it  would  be  absolutely  impossible 
for  the  commander  of  a  naval  force  to  refrain  from  such  destruction.  It  is 
these  exceptions  that  are  referred  to  in  the  Russian  proposal*  At  the  eighth 
meeting  of  the  committee  of  examination  Captain  Behr  set  them  forth  in  full 
and  gave  examples  showing  how  difficult  might  be  the  position  in  which  cir- 
cumstances might  place  the  commanding  officer. 

It  appeared  to  me  impossible  to  disregard  the  force  of  these  arguments,  and 

that  is  why  the  delegation  of  Austria-Hungary  will  find  itself  obliged  to 

[1071]  declare  itself  in  favor  of  the  principle  prohibiting  destruction,  but  also 

in   favor  of  admitting  the  exceptions  which  the  Russian  project  aims 

to  have  recognized. 

Official  note  is  made  of  this  declaration. 

His  Excellency  Turkhan  Pasha  is  in  favor  of  the  principle  of  the  prohibition 
of  the  destruction  of  neutral  prizes,  but  he  thinks  that,  if  the  destruction  cannot 
be  absolutely  prohibited  in  certain  cases  of  force  majeure,  it  should  at  least  be 
stipulated  that  the  commanding  officer  must  take  every  precaution  to  safeguard 
the  crews  as  well  as  the  ship's  papers. 

His  Excellency  Sir  Ernest  Satow  thinks  that  all  the  arguments  that  can  be 
made  on  the  proposals  concerning  this  question  seem  to  have  been  exhausted 

1  Annex  39. 
"  Annex  42. 
'Annex  41. 
4  Annex  40. 
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in  the  course  of  the  long  discussions  which  have  taken  place  in  the  Commission 
and  in  the  committee.  Nothing  remains  but  to  vote  on  these  proposals  in  the 
order  of  their  presentation  to  the  Commission. 

His  Excellency  Count  Tornielli  has  listened  to  the  very  precise  and  very 
clear  statement  of  the  reasons  which  prevent  the  British  delegation  from  voting 
for  the  provision  contained  in  Article  23  of  the  draft  Convention  concerning 
the  rights  and  duties  of  neutral  Powers  in  naval  war.  Sir  Ernest  Satow  is 
entirely  within  his  rights  and  is  speaking  the  truth  when  he  says  that  this 
article  has  not  yet  been  voted  by  the  committee  of  examination  of  the  second 
subcommission  of  the  Third  Commission. 

The  article  in  question  has,  however,  been  the  subject  of  an  exchange  of 
views  in  the  committee.  It  has  even  undergone  a  somewhat  important  modifi- 
cation. This  modification  was  made  for  the  purpose  of  making  this  provision 
more  acceptable  to  those  who  are  anxious  not  to  impose  any  special  and  unrea- 
sonable obligation  on  neutrals.  We  have  not,  however,  reached  a  vote  on  the 
provision  contained  in  Article  23,  because  Sir  Ernest  Satow  informed  us  a 
short  time  ago  that  he  was  awaiting  instructions  from  his  Government  with 
regard  to  the  discussion  and  acceptance  of  this  article.  Under  these  circum- 
stances, says  his  Excellency  Count  Tornielli,  it  would  seem  that  the  provision 
contained  in  Article  23  might  continue  to  appear  in  the  project  reprinted  for 
the  second  reading,  which  we  shall  have  to  begin  to-day. 

I  must,  he  adds,  reply  briefly  to  the  objections  which  the  very  distinguished 
delegate  of  Great  Britain  has  raised  to-day  to  the  text  of  Article  23.  He  has 
just  told  us  that  the  rule  established  by  this  article  applies  indiscriminately  to 
belligerent  prizes  and  neutral  prizes,  while  the  British  proposal  relative  to  the 
non-destruction  of  prizes  refers  to  neutral  prizes  alone.  I  note  that  in  some 
cases,  especially  on  account  of  its  cargo,  a  belligerent  prize  must  be  brought 
before  the  special  tribunal.  Furthermore,  there  having  been  no  discussion  as 
yet  on  this  point,  we  cannot  at  present  say  whether  an  amendment  of  Article  23, 
limiting  its  application  to  neutral  prizes,  would  not  have  had  a  chance  of  being 
adopted.  This  said,  in  so  far  as  the  preceding  debate  on  the  article  which  is 
now  coming  up  for  discussion  is  concerned,  allow  me  to  remark  that  when  the 
British  delegation  filed  with  the  Conference  its  proposal  relative  to  the  absolute 
prohibition  to  destroy  neutral  prizes  which  could  not  be  brought  before  a  prize 
court,  the  delegation  of  Italy  examined  it  with  care  and  with  the  greatest  sym- 
pathy. Two  questions,  however,  immediately  occurred  to  us.  From  the  legal 
and  even  from  the  humanitarian  point  of  view  the  British  proposal  pre- 
[1072]  sented  a  most  attractive  appearance.  But  circumstances  of  fact  depend- 
ing upon  the  geographical  situation  of  the  various  States  likewise  forced 
themselves  upon  our  consideration. 

The  English  proposal,  which  is  substantially  the  same  as  the  one  which  was 
later  presented  by  the  United  States  of  America,  amounts  to  saying  that  a  cap- 
tured neutral  ship  must  be  released  whenever  the  captor  is  not  able  to  bring  it 
into  a  port  of  his  nationality. 

By  a  provision,  respecting  which  there  seems  to  be  general  agreement,  a 
belligerent  is  forbidden  to  institute  a  prize  court  in  neutral  territory  or  waters. 
There  are  States  which  would  not  be  prevented  by  these  prohibitions  from  cap- 
turing belligerent  or  neutral  vessels  that  have  made  themselves  liable  to  this 
severe  measure.     There  are  other  States  which,  not  having  colonies   scattered 
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over  the  face  of  the  earth,  would  find  themselves  almost  absolutely  prevented  by 
these  prohibitions  from  exercising  the  right  of  capture. 

The  Italian  delegation,  although  it  has  repeatedly  heard  references  to  a 
common  maritime  law,  which  dates  back  more  than  a  century,  is  conscious  of 
the  fact  that  all  has  changed  in  maritime  matters  within  the  past  few  years. 
Nowadays  when  the  captor  sinks  an  important  prize,  he  does  not  know  who 
suffers  from  the  blow.  We  do  not  at  the  present  time  bother  with  little  boats 
belonging  to  small  ship-owners. 

The  vessel  that  we  destroy  is  one  of  great  value,  which  it  frequently  hap- 
pens does  not  belong  to  the  country  under  whose  flag  it  sails.  The  shareholders 
of  the  company  in  which  the  vessel  and  the  cargo  are  insured,  the  merchants 
of  various  nationalities  to  whom  the  goods  on  board  belong,  all  these  people 
will  suffer  serious  losses;  and  in  this  case  it  is  certain  that  the  destruction  of 
all  this  wealth  which  does  not  affect  the  enemy  directly,  perhaps  not  even  indi- 
rectly, would  seem  to  be  merely  an  act  of  vandalism. 

But  there  are  nevertheless  cases  in  which  the  right  of  capture  cannot  be 
disregarded.  There  is  no  suspicion  as  to  the  motives  of  Italy.  She  has  voted 
for  respect  of  private  property  at  sea.  She  has  approved  the  abolition  of  con- 
traband of  war.  She  favors,  as  is  known,  the  most  restrictive  rules  for  blockade. 
The  proposal  she  has  submitted  to  you  proves  all  this.  But  she  does  not  con- 
sider that  she  can  consent  to  allow  herself  to  be  placed  in  a  position  of  absolute 
inferiority  with  regard  to  the  right  to  take  prizes,  as  long  as  this  right  exists 
and  is  recognized  as  belonging  to  other  States. 

She  has  felt  that  a  certain  compensation  might  be  established  by  the  rule 
in  Article  23  of  the  future  Convention.  I  well  know  that  there  are  competent 
people  who  believe  that  this  compensation  would  be  so  slight  that  they  con- 
sider it  illusory  and  entirely  insufficient.  But  we  demanded  it  and  we  have 
joined  it  to  the  vote  that  is  asked  of  us  on  the  British  proposal. 

In  spite  of  myself,  I  cannot  separate  the  two  questions,  and  I  am  forced 
by  the  attitude  of  the  British  delegation  to  declare  that  I  shall  not  vote  for  the 
prohibition  of  the  destruction  of  neutral  prizes  unless  the  right  to  sequester  the 
prize  in  a  neutral  port  is  admitted. 

The  President  desires  to  say  a  few  words,  not  in  his  capacity  as  a  member 
of  the  delegation  of  Russia,  but  as  President.  During  the  debates  a  number 
of  jurists  have  been  quoted.  The  decisions  of  prize  courts,  especially 
[1073]  those  of  Lord  Stowell,  have  been  cited.  From  these  citations  we  may 
conclude  that  there  is  no  well-established  opinion  respecting  the  destruc- 
tion of  neutral  prizes,  that  such  an  opinion  does  not  exist  in  jurisprudence  and 
still  less  in  theory,  since  we  find  divergences  and  inconsistencies  in  the  same 
writer.  It  is  not  within  the  scope  of  the  Conference  to  enter  upon  a  discussion 
of  the  different  systems  which  have  been  upheld;  it  is  for  the  Governments  to 
declare  before  the  outbreak  of  hostilities  what  system  they  intend  to  follow 
and  what  instructions  they  will  give  to  commanders  of  their  naval  forces.  How- 
ever, we  must  recognize  the  fact  that  in  this  as  in  all  other  matters  common 
sense  must  be  our  guide;  common  sense,  which  Guizot  called  the  genius  of 
mankind,  does  not  always  govern  our  actions,  and  yet  it  is  common  sense  which 
should  dictate  our  decision.  There  are  facts  which  neither  Governments  nor 
the  International  Prize  Court,  whose  birthday  is  to-day,  can  disregard.  When 
in  land  warfare  the  belligerent  sees  his  enemy  hide  behind  a  house  or  a  palace, 
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he  has  no  scruples  about  destroying  that  obstacle,  and  if  that  house  should 
happen  to  contain  munitions  of  war,  he  destroys  it  without  having  to  pay  an 
indemnity.  In  naval  warfare  it  is  recognized  that  destruction  must  not  take 
place  without  a  judgment  by  the  prize  court,  and  this  judgment  constitutes  great 
progress  over  the  laws  and  customs  of  war  on  land. 

The  proposal  respecting  the  destruction  of  prizes,  which  the  Japanese  dele- 
gation filed  and  subsequently  withdrew,1  obliged  the  commander  to  release  the 
prizes  which  he  was  not  able  to  bring  before  a  prize  court,  unless  the  vessel 
had  forcibly  resisted  search  and  capture  or  was  in  the  service  of  the  naval 
forces  of  the  enemy.  It  would  seem  as  if  this  proposal  was  in  harmony  with 
common  sense.  What  will  the  belligerent  State  do  at  the  present  time,  if  the 
commander  of  one  of  its  squadrons  sinks  a  neutral  prize  under  such  circum- 
stances? It  will  confer  all  kinds  of  honors  upon  him,  for  it  will  consider  that 
this  commander  had  in  mind  the  vital  interests  of  his  country  and  that  his 
action  was  in  accord  with  his  orders.  Now  that  the  International  Prize  Court 
is  established,  it  will  hear  cases  submitted  to  it  by  neutrals  whose  vessels  may 
have  been  captured  and  sunk.  It  must,  according  to  its  constitutive  act,  apply 
the  conventions  in  force  and,  in  the  absence  of  conventions,  it  will  have  recourse 
to  general  principles  or  the  rules  of  justice  and  humanity.  In  the  matter  of 
the  destruction  of  neutral  prizes  general  principles  are  lacking,  and  the  minutes 
of  the  Conference  will  prove  that  it  has  taken  no  action  on  the  question.  The 
judges  of  the  Prize  Court  will  therefore  find  no  legal  basis  for  their  decisions, 
and  they  will  be  in  a  very  difficult  situation,  of  which  it  would  be  well  for  the 
Conference  to  take  note. 

His  Excellency  Count  Tornielli  speaks  as  follows: 

I  desire  to  explain  the  vote  that  we  are  called  upon  to  cast  on  the  British 
proposal.  I  must  first  of  all  state  that  Article  23  of  the  draft  Convention  con- 
cerning the  rights  and  duties  of  neutrals  in  case  of  naval  warfare  has  been 
approved  by  ten  votes  to  two,  with  six  abstentions.  The  committee  of  exam- 
ination of  the  Third  Commission  will  have  to  decide  whether  the  rather  small 
majority  in  favor  of  the  rule  contained  in  this  article  is  sufficient  to  retain  this 
provision  in  the  draft.  For  the  time  being  the  vote  is  in  favor  of  Article  23. 
I  have  therefore  the  right  to  consider  the  article  as  being  in  existence.  It  is 
on  condition  of  the  existence  of  this  article  therefore  that  I  shall  vote  for  the 
British  proposal.  The  vote  of  the  committees  being  merely  of  a  provisional 
character,  it  is  understood  that  the  vote  of  the  Italian  delegation  would 
[1074]  be  in  the  negative  if  Article  23  were  to  be  stricken  out  of  the  codifica- 
tion of  maritime  law  in  time  of  war. 

The  President  proposes  that  the  committee  vote  first  on  the  British  and 
American  proposal  and  then  on  the  Russian  proposal. 

These  proposals  are  as  follows: 

British  proposal2 

Destruction  of  a  neutral  prize  by  the  captor  is  prohibited.  The  captor 
must  release  all  neutral  vessels  that  he  is  unable  to  bring  before  a  prize  court. 

1  Annex  41. 
*  Annex  39. 
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Proposal  of  the  United  States  of  America1 

If  for  any  reason  whatever  a  captured  neutral  vessel  cannot  be  brought  to 
adjudication,  such  vessel  must  be  released. 

Russian  proposal2 

Believing  that  the  absolute  prohibition  of  the  destruction  of  neutral  prizes 
by  belligerents  would  bring  about  a  situation  of  striking  inferiority  in  the  case 
of  Powers  that  have  no  naval  bases  except  on  their  own  coasts,  and  being  of 
the  opinion  that  all  international  agreements  should  be  founded  upon  the  prin- 
ciple of  reciprocity  and  equal  opportunity; 

The  Imperial  delegation  of  Russia  submits  to  the  consideration  of  the 
Fourth  Commission  the  following  draft  of  a  provision  relating  to  the  destruc- 
tion of  prizes,  a  provision  which  seems  to  it  to  take  into  account  all  the  interests 
at  stake: 

The  destruction  of  a  neutral  prize  is  prohibited  except  in  cases  where 
its  preservation  might  endanger  the  safety  of  the  capturing  vessel  or  the 
success  of  its  operations.  The  commanding  officer  of  the  capturing  vessel 
may  exercise  the  right  of  destruction  only  with  the  greatest  discretion,  and 
must  take  care  to  tranship  beforehand  the  crew,  and,  in  so  far  as  pos- 
sible, the  cargo,  and  in  all  cases  preserve  all  the  ship's  papers  and  all  other 
articles  that  are  necessary  for  a  prize  decision  and  for  the  fixing  of  the 
indemnities  to  be  granted  to  neutrals,  if  occasion  requires. 

It  is  thoroughly  understood  that  in  case  the  seizure  or  destruction  of 
neutral  prizes  is  recognized  as  illegal  by  a  prize  court  or  by  the  competent 
authorities,  the  interested  parties  have  a  right  to  bring  action  for  damages. 

His  Excellency  Baron  von  Macchio  asks  whether  in  voting  for  the  British 
proposal  he  shall  merely  confirm  a  principle  subject  to  exceptions,  or  whether 
he  shall  declare  himself  on  a  matter  of  fact. 

The  President  replies  that  the  British  proposal  does  not  admit  of  any 
exceptions  in  its  application. 

His  Excellency  Mr.  Hammarskjold  states  that  in  his  opinion  the  vote  that 
has  just  been  cast  must  stand  and  that  its  practical  force  should  not,  it  would 
seem,  be  passed  upon  by  the  united  committees.  This  being  so,  he  does  not 
hesitate  to  vote  for  the  British  proposal,  considering  Article  23  as  adopted, 
which  gives  neutral  States  the  right  to  receive  in  their  ports  prizes  that  are 
brought  in  by  belligerents. 

His  Excellency  Sir  Ernest  Satow  remarks  that  the  preservation  of  Article 
23  does  not  prevent  voting  for  the  right  to  destroy  neutral  prizes;  this 
[1075]  article  does  not  guarantee  neutrals  against  all  cases  if  destruction  may 
appear  necessary  to  the  belligerent.  Two  delegations  have  announced 
that  even  with  this  article  they  would  be  unable  to  renounce  the  right  to  sink 
neutral  prizes.  From  the  point  of  view  of  destruction  therefore  Article  23 
is  of  very  little  value,  as  it  will  not  diminish  the  cases  in  which  destruction  will 
be  deemed  necessary. 

The  committee  proceeds  to  vote  on  the  British  and  American  proposals. 

Yeas:  United  States  of  America,  Belgium,  Denmark,  Spain,  Great  Britain, 
Italy,  Japan,  Norway,  Netherlands,  Sweden,  and  Turkey. 

1  Annex  42. 
*  Annex  40. 
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Nays:  Germany,  Austria-Hungary,  France,  and  Russia. 

Not  voting:  Brazil  and  Serbia. 

The  President  proposes  that  the  committee  vote  upon  the  Russian  proposal. 

His  Excellency  Count  Tornielli  states  that  he  voted  for  the  British  pro- 
posal with  the  reservation  that  Article  23  be  preserved.  He  is  in  this  respect 
in  perfect  accord  with  his  Excellency  Mr.  Hammarskjold,  who  has  stated  the 
question  of  the  preservation  of  this  article  very  well.  The  Russian  proposal 
does  not  admit  that  the  prize  may  be  destroyed,  but  it  establishes  exceptions 
which  are  inspired  by  a  humanitarian  sentiment  and  which  are  therefore 
worthy  of  consideration;  but  his  Excellency  Count  Tornielli,  having  declared 
himself  in  favor  of  absolute  prohibition,  with  the  reservation  that  Article  23 
be  preserved,  cannot  vote  for  the  Russian  proposal *  and  will  therefore  abstain 
from  voting. 

The  committee  proceeds  to  vote. 

Yeas:  Germany,  Austria-Hungary,  France,  Russia,  Serbia,  and  Turkey. 

Nays:  United  States  of  America,  Belgium,  Great  Britain,  and  Japan. 

Not  voting:  Brazil,  Denmark,  Spain,  Italy,  Norway,  Netherlands,  and  Sweden. 

The  President,  after  having  noted  that  the  vote  on  the  Russian  proposal 
has  resulted  in  6  yeas,  4  nays,  and  7  not  voting,  states  that  the  report  will  men- 
tion these  various  figures  and  will  refer  the  matter  to  the  Conference. 

"Annex  40. 
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FIFTEENTH  MEETING 

SEPTEMBER  13,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  eleventh  meeting  are  adopted. 

With  regard  to  the  minutes  of  the  twelfth  meeting,  Mr.  Kriege  remarks 
that  in  proposing  at  that  meeting  the  omission  of  Article  5  of  the  project  respect- 
ing days  of  grace,  he  did  not  refer  merely  to  the  revised  version  of  that 
article  but  to  the  original  article  as  well.  The  minutes  do  not  seem  to  be  suf- 
ficiently explicit  on  this  point.  Mr.  Kriege  therefore  requests  the  committee 
to  make  the  necessary  correction. 

The  committee  decides  to  do  so.  With  the  reservation  of  this  correction, 
the  minutes  of  the  twelfth  meeting  are  adopted. 

The  minutes  of  the  thirteenth  meeting  likewise  are  adopted. 

The  President  states  that  the  order  of  business  calls  for  consideration  of 
Mr.  Fromageot's  report  on  days  of  grace. 

Mr.  Fromageot  (reporter)  reads  his  report.1 

With  regard  to  the  explanatory  statement  following  Article  3  of  the  project 
concerning  the  status  of  enemy  merchant  ships  on  the  outbreak  of  hostilities,2 
Mr.  Kriege  expresses  the  desire  that  it  mention  the  observation  of  the  German 
delegation  concerning  the  inequality  which  would  result  among  the  Powers  from 
the  adoption  of  the  aforesaid  Article  3. 

The  Reporter  states  that  he  is  ready  to  make  the  desired  modification. 

He  continues  the  reading  of  his  report  and  remarks  with  regard  to  Article  4 
that  the  text  has  been  slightly  changed.  Instead  of  reading,  "  Enemy  cargo 
on  board  the  vessels  referred  to  in  the  preceding  articles,"  the  article  has  been 
made  to  read  as  follows :  "  Enemy  cargo  on  board  the  vessels  referred  to  in 
Articles  1  and  2,  as  well  as  in  Article  3."  This  modification  would  permit  the 
delegations  that  might  wish  to  make  reservations  with  respect  to  Article  3  to 
accept  Article  4,  while  not  binding  themselves  with  regard  to  the  goods  on  board 

the  vessels  referred  to  in  Article  3. 
[1077]  His  Excellency  Mr.  Hammarskjold  thinks  that  in  view  of  these  con- 
siderations it  would  perhaps  be  desirable  to  divide  Article  4  into  two  para- 
graphs, the  first  of  which  should  relate  to  the  vessels  referred  to  in  Articles  1 
and  2,  and  the  second  to  those  referred  to  in  Article  3. 

The  Reporter  thinks  that  his  Excellency  Mr.  Hammarskjold's  proposal 
would  have  the  drawback  of  crowding  the  text  and  that  a  reservation  concern- 
ing Article  3  would  logically  entail  a  reservation  regarding  the  goods  on  board 
the  vessels  referred  to  in  that  article. 

1  Annex  A  to  these  minutes;  see  also  report  to  the  Conference,  vol.  i,  p.  244  [250]. 
'  Annex  25. 
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Mr.  Kriege  prefers  that  Article  4  be  divided  into  two  parts,  as  proposed  by 
the  first  delegate  of  Sweden.  His  delegation,  whose  intention  it  is  to  make  a 
reservation  with  regard  to  Article  3,  would  then  be  able  to  make  a  reservation 
with  respect  to  the  second  paragraph  of  Article  4. 

Mr.  Louis  Renault  concurs  in  his  Excellency  Mr.  Ham marskj old's  view, 
remarking  that  a  reservation  with  regard  to  Article  4  would  not  in  itself  involve 
a  reservation  regarding  the  words  "  as  well  as  in  Article  3  "  inserted  in  Article  4. 
In  his  opinion,  it  is  difficult  to  make  a  reservation  regarding  the  words  of  an 
article.     He  therefore  prefers  the  following  phraseology  for  Article  4: 

Enemy  cargo  on  board  the  vessels  referred  to  in  Articles  1  and  2  is 
likewise  liable  to  be  detained  and  restored  after  the  termination  of  the  war 
without  payment  of  compensation,  or  to  be  requisitioned  on  payment  of 
compensation,  with  or  without  the  ship  itself. 

The  same  rule  applies  in  the  case  of  cargo  on  board  the  vessels  referred 
to  in  Article  3. 

On  the  proposal  of  the  President,  the  committee  accepts  this  wording, 
which  will  take  the  place  of  the  original  text  in  the  report  to  the  Commission. 

The  Reporter  having  finished  the  reading  of  the  report,  his  Excellency  Mr. 
Hammarskjold  recalls  that  divergent  constructions  were  put  upon  Article  5  of 
the  project  in  the  committee.  Messrs.  Renault,  Kriege  and  the  Speaker 
thought  that  the  designation  of  a  vessel  for  conversion  is  always  the  result  of 
a  specific  act  on  the  part  of  the  Government ;  other  delegates,  on  the  contrary, 
were  of  the  opinion  that  this  designation  could  follow  from  the  simple  fact  of 
the  build  of  the  vessel.  In  order  to  reconcile  these  conflicting  points  of  view, 
he  proposes  that  the  article  in  question  be  made  to  read  as  follows: 

The  present  regulations  do  not  affect  merchant  ships  whose  build  shows 
that  they  are  intended,  for  conversion  into  war-ships. 

His  Excellency  Lord  Reay  and  his  Excellency  Keiroku  Tsudzuki  favor  this 
amendment. 

Captain  Behr  states  that  he  desires  to  reserve  his  vote  until  the  plenary 
meeting  of  the  Commission. 

The  committee  accepts  the  amendment  of  his  Excellency  Mr.  Ham- 
marskjold. 

The  Reporter  remarks  that  certain  modifications  must  therefore  be  made 
in  the  latter  part  of  his  report. 

His  Excellency  General  Porter  states  that  the  delegation  of  the  United 
States  of  America  desires  to  make  certain  reservations  with  regard  to  several 

of  the  articles  of  the  project  adopted  by  the  committee. 
[1078]  Jonkheer  van  Ilarnebeek  thinks  that  the  mention  of  the  vote  on  the 
project  as  a  whole  does  not  give  a  correct  idea  of  the  situation.  Why  did 
the  Netherlands  abstain  from  voting?  Not  because  it  is  not  in  favor  of  the  proj- 
ect as  a  whole.  If  they  abstained,  it  was  because  of  the  preceding  vote  which 
resulted  in  the  complete  suppression  of  Article  5  adopted  by  a  substantial 
majority.  The  result  of  this  suppression  was  to  render  inapplicable  to  the  ves- 
sels in  question  the  common  law,  which  admits  of  confiscation.  And  since  con- 
fiscation together  with  the  right  of  detention  contemplated  by  Article  2  does  not 
seem  to  be  justified  in  the  exceptional  circumstances  referred  to  by  the  regula- 
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tions,  the  Netherlands  did  not  wish  to  contribute  to  compromising  the  result 
which  had  been  attained,  and  that  is  the  reason  why  it  refrained  from  voting. 
As  the  vote  might  be  understood  in  a  different  sense,  Jonkheer  van  Karnebeek 
asks  that  there  be  a  reference  in  parenthesis  after  the  word  "  Netherlands  "  to 
the  minutes  of  the  present  meeting. 

With  regard  to  this  remark,  Mr.  Louis  Renault  observes  that  it  would  be 
desirable  to  proceed  to  a  vote  on  the  whole  project  concerning  days  of  grace.. 

Concurring  in  this  proposal,  the  President  puts  to  vote  the  project  as  a 
whole,  with  the  modifications  that  have  just  been  adopted  by  the  committee. 

Yeas:  Germany,1  Austria-Hungary,  Belgium,  Spain,  France,  Great  Britain, 
Italy,  Japan,  Norway,  Netherlands,  Portugal,  Serbia,  Sweden. 

Not  voting:  United  States  of  America,  Russia. 

The  President  proposes  that  the  committee  pass  to  the  reading  of  the  report 
on  the  conversion  of  merchant  ships  into  war-ships.2 

Mr.  Fromageot  (reporter)  reads  the  report. 

Mr.  Kriege  says  that  the  passage  in  the  report  reading  "  As  to  the  conditions 
for  the  exercise  of  this  right,  without  questioning  the  impossibility  of  using 
neutral  waters  to  effect  conversion,  the  question  as  to  whether,  etc.,"  does  not 
seem  to  him  to  be  quite  correct.  There  has  been  no  vote  on  the  question  whether 
conversion  is  lawful  in  neutral  ports.  Certain  observations  have  been  presented 
on  the  subject  by  Mr.  Lammasch  and  the  President,  but  the  German  delega- 
tion has  not  declared  itself  on  this  point  and  no  action  has  been  taken. 

The  Reporter  continues  the  reading  of  the  report  and  calls  the  committee's 
attention  to  the  preamble  of  the  Convention  suggested  by  the  British  delegation. 

Mr.  Kriege  prefers  the  following  phraseology  for  the  third  paragraph  of 
the  preamble: 

Whereas  the  high  contracting  Parties  have  been  unable  to  come  to  an 
agreement  on  the  question  whether  the  conversion  of  a  merchant  ship  into 
a  war-ship  may  take  place  outside  of  its  own  ports.   .    .    . 

[1079]  His  Excellency  Lord  Reay  is  not  in  favor  of  this  proposal.  In  his 
opinion,  the 'question  of  the  right  to  convert  vessels  in  neutral  ports 
will  probably  be  decided  in  the  negative  by  the  Third  Commission,  since  the 
draft  Convention  which  that  Commission  is  discussing  contains  the  principle 
that  neutrals  must  not  permit  belligerents  to  increase  their  military  power  in 
their  waters. 

Mr.  Louis  Renault  and  his  Excellency  Count  Tornielli  observe  that  in  their 
opinion  this  question  is  not  decided  by  the  Third  Commission. 

Mr.  Kriege  adds  that  neither  is  it  settled  by  the  Fourth  Commission. 

The  President  says  that  the  modification  proposed  by  Mr.  Kriege  does  not 
change  the  sense  of  paragraph  3  of  the  preamble,  since  it  clearly  indicates  that 
the  question  of  the  place  of  conversion  is  not  considered  in  the  provisions  of 
the  project. 

Mr.  de  Beaufort  remarks  that  it  would  be  more  correct  to  say  "  territorial 
waters  "  instead  of  "  ports." 

His  Excellency  Mr.  Hammarskjold  prefers  a  more  general  wording,  which 
would  not  prejudge  the  question  of  the  place  of  conversion.     It  might  be  as 

1  With  the  reservation  of  Article  3  and  of  the  second  paragraph  of  Article  4. 
'  See  report  to  the  committee  of   examination,  fifteenth  meeting,   annex   B;   see  also 
report  to  the  Conference,  vol.  i,  p.  234  [239]. 
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follows :  "  Whereas  the  high  contracting  Powers  have  been  unable  to  come  to 
an  agreement  on  the  question  of  the  place  where  conversion  may  be  effected." 

His  Excellency  Lord  Reay  remarks  that  according  to  the  report  the  question 
of  conversion  on  the  high  seas  was  discussed  by  the  Commission  and  by  the 
committee.  The  President  has  noted  in  the  course  of  the  debates  that  there 
have  been  no  differences  of  opinion  on  the  question  of  conversion  in  neutral 
waters.  The  preamble  as  drawn  up  by  the  British  delegation  confines  itself  to 
stating  that  fact.  That  is  why  Lord  Reay  holds  to  the  wording  which  he  has 
proposed. 

The  Reporter  replies  to  his  Excellency  Lord  Reay's  remark  by  pointing 
out  that  his  Excellency  Mr.  Hammarskjold's  formula  likewise  is  in  con- 
formity with  the  report. 

His  Excellency  Lord  Reay  states  that,  if  the  question  of  the  conversion  of 
vessels  in  neutral  ports  were  to  be  prejudged,  even  indirectly,  he  would  prefer  to 
request  a  vote  on  that  question,  being  sure  that  the  majority  would  be  in  favor 
of  prohibiting  such  conversion. 

The  President  thinks  that  there  is  no  occasion  to  settle  that  question.  The 
wording  proposed  by  the  first  delegate  of  Sweden  simply  states  that  it  has 
been  impossible  to  reach  an  agreement  on  the  place  of  conversion. 

Mr.  Guido  Fusinato  thinks  that  the  wording  proposed  by  Mr.  Kriege  is 
more  in  keeping  with  actual  conditions.  There  has  been  no  agreement  except 
with  regard  to  conversion  in  national  ports.  Conversion  in  neutral  ports  has 
not  been  discussed,  and  conversion  on  the  high  seas  has  given  rise  to  divergences 
of  opinion.  It  is  therefore  correct  to  say  that  the  high  contracting  Parties  have 
been  unable  to  come  to  an  agreement  on  conversion  outside  of  their  own  ports. 

The  Reporter  recalls  the  exchange  of  views  on  this  question  that  took  place 
at  the  fifth  meeting  of  the  Fourth  Commission.    He  reads  the  following  extracts : 

Mr.  Louis  Renault  remarks  that  the  question  of  the  place  where  the 
conversion  of  a  merchant  ship  into  a  war-ship  may  be  effected  admits  of 

three  solutions.  According  to  one  view  conversion  may  be  effected  any- 
[1080]   where,  even  in  a  neutral  port;  no  one  seems  to  have  taken  this  position  in 

so  many  words.  He  shares  the  opinion  of  his  Excellency  Lord  Reay  on 
this  point  and  believes  that  such  a  conversion  would  be  contrary  to  neu- 
trality. It  would  leave  the  way  open  to  fraudulent  practices,  which  it  is 
easy  to  imagine.  On  the  other  hand,  he  does  not  see  in  what  way  the  prin- 
ciples of  international  law  could  be  urged  against  conversion  on  the  high 
seas. 

And  further  on: 

The  President  sums  up  the  opinions  that  have  been  set  forth.  He 
shows  that  the  British  delegation's  objections  to  conversion  on  the  high  seas 
disappear  as  a  result  of  the  publicity  proposed  to  be  given  to  this  operation. 
Again,  the  Commission  appears  to  be  unanimous  in  considering  that  conver- 
sion carried  out  in  neutral  ports  or  waters  would  be  a  violation  of  the 
rights  and  duties  of  neutrals.  Under  these  circumstances  the  President  pro- 
poses that  the  discussion  be  closed  and  that  the  various  proposals  be 
referred  to  the  committee  of  examination. 

Mr.  Kriege  replies  that  it  follows  from  the  passages  which  have  just  been 
read  that  no  action  has  been  taken  on  the  question  of  conversion  of  vessels  in 
neutral  ports. 
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He  therefore  concurs  in  his  Excellency  Mr.  Ham  marskj old's  formula. 

His  Excellency  Lord  Reay  states  that  he  cannot  accept  the  formula  of  the 
first  delegate  of  Sweden,  as  it  seems  to  him  to  call  in  question  the  prohibition  of 
conversion  of  vessels  in  neutral  ports.  He  is  entirely  of  the  President's  opinion 
and  considers  that  conversion  effected  in  a  neutral  port  or  in  neutral  waters 
would  be  "  a  violation  of  the  rights  and  duties  of  neutrals." 

Mr.  Heinrich  Lammasch  points  out  that  the  proposal  of  his  Excellency  Mr. 
Hammarskjold  has  the  drawback  of  excluding  the  idea  that  an  agreement  was 
possible  with  regard  to  the  prohibition  of  conversion  in  neutral  waters.  This 
drawback  might  be  avoided  if  the  third  paragraph  were  worded  as  follows: 

Whereas  the  high  contracting  Parties  have  not  wished  to  decide  the  ques- 
tion whether  conversion  of  a  merchant  ship  into  a  war-ship  may  take  place  on 
the  high  seas,  it  is  agreed,  etc. 

His  Excellency  Mr.  Hammarskjold  states  that  he  supports  the  British  pro- 
posal. The  formula  which  he  proposed  clearly  stated  that  the  committee  had 
been  unable  to  come  to  an  agreement  on  the  question  of  the  place  of  conversion. 
It  did  not  refer  to  this  or  that  specific  place,  for  if  one  place  is  mentioned,  the 
others  must  be  mentioned  also,  especially  neutral  ports. 

The  Reporter  proposes  the  following  phraseology :  "  has  been  unable  to 
formulate  an  agreement  on  the  question  of  the  place  where  conversion  may 
be  effected." 

His  Excellency  Lord  Reay  is  not  in  favor  of  this  wording,  which  seems  to 
imply  that  there  was  a  divergence  of  views  in  the  committee  in  the  matter  of 
conversion  in  neutral  ports.  To  put  an  end  to  all  indecision  in  this  respect,  all 
that  would  be  necessary  would  be  to  return  to  the  proposal  already  made  by 
Jonkheer  van  Karnebeek  to  vote  on  the  prohibition  of  conversion  in  neutral 
ports. 

The  President  remarks  that  there  has  never  been  any  discussion  or  action 
taken  on  this  subject.    Under  these  circumstances,  it  is  the  old  law  that  remains 

in  effect. 
[1081]  His  Excellency  Count  Tornielli  thinks  that  the  whole  question  is  as  fol- 
lows. The  British  delegation  asks  that  the  fact  be  stated  that  the  Com- 
mission has  been  unable  to  reach  an  agreement  on  the  question  whether  conversion 
might  be  effected  on  the  high  seas.  This  means  that  there  has  been  no  question 
of  territorial  or  neutral  waters.  There  is  therefore  no  objection  on  the  one  hand 
to  asserting  that  the  committee  is  not  in  agreement  on  the  possibility  of  conver- 
sion on  the  high  seas,  and  on  the  other  hand  to  voting  on  the  question  of  con- 
version in  territorial  or  neutral  waters. 

The  President  thinks  that  the  committee  has  not  sufficient  time  left  to  dis- 
cuss the  place  of  conversion  and  that  it  has  advanced  the  question  considerably 
by  voting  the  articles  which  are  submitted  to  its  approval. 

His  Excellency  Count  Tornielli  for  his  part  thinks  that  it  is  hardly  possible 
to  say  that  the  committee  is  in  agreement  on  the  question  of  conversion  in  neu- 
tral or  territorial  waters,  since  that  questior  has  never  been  the  subject  of  dis- 
cussion or  of  a  vote.  All  that  can  be  stated  is  that  there  has  been  no  agreement 
on  the  question  of  conversion  on  the  high  seas. 

His  Excellency  Mr.  Keiroku  Tsudzuki  concurs  in  his  Excellency  Count 
Tornielli's  observations,  but  it  is  not  said  that  for  this  reason  it  must  be 
admitted  that  the  divergence  of  opinion  covered  all  the  places  where  conversion 
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might  be  effected.  It  was  only  respecting  the  specific  question  of  conversion  on 
the  high  seas  that  the  divergence  of  views  was  so  apparent.  That  is  why  he 
thinks  that  he  might  accept  the  formula  proposed  by  Great  Britain,  which  men- 
tions only  what  actually  was  discussed,  namely,  conversion  on  the  high  seas. 

His  Excellency  Lord  Reay  says  that  the  committee  did  not  discuss  the  ques- 
tion of  conversion  in  neutral  ports,  because  no  objections  were  raised  to  the 
opinion  expressed  by  the  President  of  the  Commission  at  the  fifth  meeting  that 
the  committee  was  unanimous  in  considering  such  conversion  a  violation  of  the 
rights  and  duties  of  neutrals. 

The  President  inquires  whether  it  is  the  intention  of  the  British  delegation 
to  have  it  stated  that  there  was  no  difference  of  opinion  except  in  the  matter  of 
conversion  on  the  high  seas. 

His  Excellency  Mr.  Hammarskjold  proposes  by  way  of  compromise  the 
following  new  wording: 

Whereas  the  high  contracting  Parties  have  been  unable  to  come  to  an 
agreement  on  the  question  whether  the  conversion  of  a  merchant  ship  into 
a  war-ship  may  take  place  upon  the  high  seas,  it  is  understood  that  the 
question  of  the  place  where  such  conversion  is  effected  remains  outside  the 
scope  of  this  agreement  and  is  in  no  way  affected  by  the  statement  of  the 
following  rules. 

The  object  of  this  formula  is  to  state  that  when  the  committee  was  unable 
to  come  to  an  agreement  upon  conversion  on  the  high  seas,  it  did  not  think  that 
it  ought  to  discuss  other  places  of  conversion,  so  as  not  to  prejudge  in  any  way 
the  action  to  be  taken  on  conversion  on  the  high  seas. 

His  Excellency  Count  Tornielli  concurs  in  the  proposal  of  his  Excellency 
Mr.  Hammarskjold  which  correctly  states  the  facts.  It  is  manifestly  because 
the  committee  has  been  unable  to  reach  an  agreement  on  conversion  on  the  high 
seas  that  it  did  not  endeavor  to  come  to  an  agreement  on  the  other  places  of 

conversion. 
[1082]   His  Excellency  Lord  Reay  states  that  he  accepts  the  formula  proposed 
by  his  Excellency  Mr.  Hammarskjold. 

The  Reporter  continues  his  report  and  reads  the  first  three  articles  of  the 
draft  Convention,  as  well  as  the  clause  which  the  British  delegation  proposes  be 
added  to  Article  3. 

The  committee  adopts  this  clause. 

The  Reporter  concludes  the  reading  of  his  report. 

His  Excellency  Mr.  Hammarskjold  states  that  the  last  paragraph  relating 
to  the  permanence  of  the  conversion  is  in  conformity  with  the  actual  state  of 
affairs,  but  if  it  is  compared  with  the  paragraph  on  page  1080  [1094],1  it  may  give 
rise  to  a  certain  confusion.  It  is  stated  on  that  page  that  considerable  differences 
of  opinion  came  to  light  on  the  question  of  the  permanence  of  the  conversion,  but 
it  was  not  so  much  the  divergent  views  on  the  permanence  of  the  conversion  as 
its  relationship  to  the  place  of  conversion  which  was  the  real  cause  of  the  action 
taken  by  the  committee  on  this  point.  It  would  therefore  be  preferable  to 
attenuate  somewhat  the  statement  on  the  page  in  question  and  to  bring  out  the 
relationship  between  the  question  of  permanence  and  that  of  place. 

His  Excellency  Mr.  Keiroku  Tsudzuki  says  that  it  must  nevertheless  be 
admitted  that  there  were  divergent  views  on  the  permanence  of  the  conversion. 

The  President  states  that  these  various  observations  will  be  mentioned  in 

1  See  Mr.  Fromageot's  report. 
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the  final  proof  of  the  report.  He  proposes  that  the  committee  vote  on  the  com- 
plete draft  Convention  relating  to  the  conversion  of  merchant  ships  into  war- 
ships, including  the  preamble  proposed  by  the  British  delegation  and  amended 
by  his  Excellency  the  first  delegate  of  Sweden,  as  well  as  on  the  amendment 
proposed  by  the  same  delegation  with  regard  to  Article  3. 

His  Excellency  General  Porter  observes  that  allusion  is  made  to  the  aboli- 
tion of  privateering.1  This  sentence  is  a  little  too  sweeping  in  character.  The 
Government  of  the  United  States  of  America  has  not  yet  adhered  to  the  Dec- 
laration of  Paris  of  1856.  It  prefers  to  take  the  same  stand  as  on  the  question 
of  the  inviolability  of  private  property  at  sea. 

The  Reporter  will  modify  the  passage  in  accordance  with  his  Excellency 
General  Porter's  observation. 

The  committee  proceeds  to  vote. 

Voting  for  the  Convention  as  a  whole:  Germany,  Austria-Hungary,  Bel- 
gium, Spain,  France,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands,  Por- 
tugal, Russia,  Serbia,  and  Sweden. 

Not  voting:  United  States  of  America. 

The  President  proposes  that  the  committee  repeat  its  thanks  to  Mr.  Froma- 
Geot.     (Loud  applause.) 
[1083]  Jonkheer  van  Karnebeek   (reporter)    reads  his  report2  to  the  Fourth 
Commission  on  the  laws  and  customs  of  war  at  sea. 

The  committee  adopts  this  report  without  comment. 

The  President  feels  he  is  interpreting  the  sentiments  of  the  committee  in 
thanking  Jonkheer  van  Karnebeek  for  his  report.     (Loud  applause.) 

The  President  informs  the  committee  that  it  must  now  await  the  action  of 
the  subcommittee  in  the  matter  of  contraband  of  war,  and  that  he  proposes 
to  call  immediately  a  plenary  meeting  of  the  Fourth  Commission. 


[1084] 
Annex  A 

DAYS   OF  GRACE 
Report  to  the  Committee  of  Examination8 

The  third  question  in  the  program  of  the  Fourth  Commission  relates  to  the 
"  days  of  grace  to  be  granted  to  vessels  in  which  to  leave  neutral  ports  or  enemy 
ports  after  the  outbreak  of  hostilities."  * 

As  is  known,  it  has  been  the  custom  of  belligerent  States,  since  the  Crimean 
War  of  1854,  to  permit  enemy  ships  in  or  entering  their  ports  to  leave  on  the 
outbreak  of  hostilities,  and  even  to  grant  them  certain  days  of  grace  in  which 
to  depart  in  safety  instead  of  confiscating  them. 

The  reason  for  this  measure,  which  is  at  present  entirely  optional,  is  to 

1  See  post,  p.  1077  [1091],  paragraph  6. 

*  See  report  to  the  committee  of  examination  annexed  to  the  minutes  of  the  third  meet- 
ing of  the  committee  of  examination  ;  see  also  report  to  the  Conference,  vol.  i.  p.  259  [264]. 

*  Reporter^  Mr.  Fromageot.    See  also  the  report  to  the  Conference,  vol.  i,  p.  244  [250]. 
4  See  vol.  i,  in  initio.    Russian  program  of  April  3,  1906,  number  3,  paragraph  4. 
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"  conciliate  the  interests  of  commerce  with  the  necessities  of  war,"  and,  even 
after  the  outbreak  of  hostilities,  "  still  to  protect,  as  widely  as  possible,  transac- 
tions entered  into  in  good  faith  and  in  course  of  execution  before  the  war.1 

This  question  was  submitted  to  the  Commission  for  consideration  by  our 
president,  Mr.  Martens,  in  the  following  form : 2 

Is  it  good  practice  in  war  to  seize  and  confiscate,  upon  the  outbreak 
of  hostilities,  enemy  merchant  ships  stationed  in  the  ports  of  one  of  the 
belligerent  States? 

Should  not  these  ships  be  granted  the  right  to  depart  freely  within  a 
fixed  time,  with  or  without  cargo,  from  the  ports  where  they  happen  to  be 
at  the  beginning  of  the  war  ? 

Four  propositions  were  presented  on  this  subject. 

The  delegation  of  Russia 3  proposed  that  the  granting  of  days  of  grace  to 
merchant  ships  belonging  to  one  of  the  belligerent  Powers  and  overtaken  by 
war  in  enemy  ports  be  declared  compulsory  henceforth,  so  that  they  might  be 
able  to  complete  their  innocent  transactions,  to  put  out  to  sea  without  inter- 
ference, and  to  reach  the  nearest  national  port  or  a  neutral  port.  A  vessel 
which,  on  account  of  force  majeure,  might  not  be  able  to  take  advantage  of  this 
permission,  could  not  be  confiscated.  The  Russian  proposition  added,  for  a 
similar  reason,  that  a  vessel  which  had  left  its  last  port  of  departure 
[1085]  before  the  war  and  was  at  sea  when  war  broke  out,  could  not  be  cap- 
tured ;  that  it  could  only  be  detained ;  and,  finally,  that  the  benefit  of 
these  provisions  should  be  extended  likewise  to  vessels  entering  enemy"  ports. 

In  support  of  this  proposition,  the  Imperial  delegation  emphasized,4  on  the 
one  hand,  the  necessity  of  safeguarding,  in  conformity  with  equity,  commercial 
transactions  entered  into  in  good  faith  and  in  all  confidence  before  the  war, 
and,  on  the  other  hand,  the  practice  universally  followed  since  1854. 

However  equitable  the  principle  of  this  measure  may  appear  in  itself,  atten- 
tion was  nevertheless  called  to  the  fact 5  that  it  was  a  most  delicate  matter  in 
practice  to  lay  down  a  uniformly  obligatory  rule,  and  that  the  sanctioning  of 
such  an  obligation  might  eventually  work  harm  to  the  legitimate  interests  of 
belligerents. 

Enemy  ships,  which  happen  to  be  in  the  ports  of  a  belligerent,  may,  as  was 
said,6  be  vessels  subject  to  service  in  war.  It  is  difficult,  perhaps  impossible, 
always  to  distinguish  them  beforehand.  Can  the  belligerent,  therefore,  be  forced 
in  all  cases  to  allow  enemy  merchant  ships,  whatever  may  be  their  character,  to 
leave  his  ports,  since  the  right  to  detain  them  enables  him  to  deprive  his  enemy  of 
means  of  attack  and  defense  which  might  soon  be  utilized? 

For  these  reasons  the  French  delegation 7  proposed  the  continuance  of  the 

1  Report  preceding  the  French  decree  of  March  27,  1854  (Pistoye  and  Duverdy,  Traite 
des  prises  maritime*,  Paris,  1855,  vol.  ii,  p.  467). 

*  Post,  Fourth  Commission,  annex  1,  Questionnaire,  questions  IV  and  V. 

*  Ibid.,  annex  18. 

'  Speech  of  Colonel  Ovtchinnikow,  minutes  of  the  fifth  meeting  of  the  Fourth  Com- 
mission, July  12.  1907. 

*  Speech  of  Captain  Ottley  (see  ante,  fifth  meeting  of  the  Fourth  Commission, 
July  12,  1907);  of  his  Excellency  Mr.  Keiroku  Tsudzuki  (ibid.)  ;  of  Mr.  Louis , Renault 
(eighth  meeting.  July  24,  1907). 

'Speech  of  Mr.  Louis  Renault  (eighth  meeting,  July  24,  1907;  tenth  meeting;  July 
31,1907). 

'  Post,  Fourth  Commission,  annex  20. 
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present  optional  course.  But,  fully  endorsing  the  sentiments  of  equity  expressed 
by  Russia  and  its  legitimate  concern  for  the  interests  of  international  commerce, 
which  demand  that  transactions  confidently  entered  into  in  time  of  peace  should 
not  be  cheated  of  success,  the  delegation  of  the  Republic  admitted  the  principle 
that  a  vessel,  which  should  be  refused  permission  to  depart,  could  not  be  con- 
fiscated, and  that  it  could  only  be  liable  to  requisition  in  consideration  of  an 
indemnity,  like  all  other  property  which  happens  to  be  in  the  territory  of  a 
belligerent. 

The  Netherland  delegation,1  while  declaring  itself  in  favor  of  a  compulsory 
rule,  proposed  an  amendment  making  an  exception  in  the  case  of  vessels  admit- 
ting of  conversion  into  war-ships. 

Finally,  the  Swedish  delegation,2  with  a  view  to  conciliation,  proposed  a 
combination  of  the  Russian  and  French  propositions  by  limiting  the  project  to 
an  expression  of  the  desirability  of  granting  days  of  grace. 

Thus  the  discussion  which  took  place  in  Commission  bore  principally  upon 
the  compulsory  or  optional  character  of  the  measure  in  question. 

After  having  ascertained 8  that  there  was  unanimous  agreement  that  the 
granting  of  days  of  grace  be  at  least  considered  desirable,  the  Commission 
decided  *  not  to  vote  until  after  the  committee  of  examination  had  completed  its 
work;  and  it  was  of  the  opinion  that  for  the  purpose  of  facilitating  an  agree- 
ment it  was  wise  to  charge  this  committee  with  the  drafting  of  a  project, 
[1086]  which  should  take  into  consideration  the  difficulties  concerning  merchant 
ships  admitting  of  conversion  into  war-ships.5 

Such  were  the  circumstances  under  which  the  committee  of  examination 
entered  upon  its  deliberations.6 

Since  it  had  been  impossible  to  come  to  an  agreement  upon  the  principle  of 
obligation,7  the  committee  took  as  the  basis  of  discussion  the  Swedish  com- 
promise proposition.  This  resulted  in  the  following  draft  regulations.8  Except 
for  certain  reservations,  it  received  a  unanimous  vote,  with  two  abstentions 9  in 
Commission. 

1  Post,  Fourth  Commission,  annex  19. 

'  Ibid.,  annex  21 ;  and  observations  of  his  Excellency  Mr.  Hammarsktold  (tenth  meet- 
ing, July  31,  1907). 

*  See  observation  of  General  Robilant  (fifth  meeting,  July  12,  1907)  ;  of  his  Excel- 
lency Mr.  Martens,  president  (ibid,  and  tenth  meeting,  July  31,  1907)  ;  of  Mr.  de  Beaufort 
(eighth  meeting,  July  24,  1907)  ;  of  his  Excellency  Mr.  Hammarsktold  (tenth  meeting, 
July  31,  1907). 

*  Minutes,  tenth  meeting,  July  31,  1907. 

*  See  observations  of  Mr.  Kriege,  tenth  meeting,  July  31,  1907. 

'  See  ante,  Fourth  Commission,  minutes  of  the  committee  of  examination,  second 
meeting,  August  9,  1907 ;  third  meeting,  August  12,  1907 ;  fourth  meeting,  August  14,  1907. 

'  Committee  of  examination,  minutes,  second  meeting,  August  9,  1907.  The  principle 
of  an  obligation,  when  put  to  vote,  resulted  as  follows:  eight  States  voted  for  it  (Germany, 
United  States,  Austria-Hungary,  Belgium,  Norway,  Netherlands,  Russia,  Serbia)  ;  four 
States  voted  against  it  (Argentine  Republic,  France,  Great  Britain,  Japan)  ;  Sweden  ab- 
stained. 

8  Adopted  in  committee  of  examination  of  Fourth  Commission  (ante)  by  thirteen 
votes  and  two  abstentions.  Voting  for  the  project  as  a  whole:  Germany  (with  reservation 
of  Articles  3  and  4,  paragraph  2),  Austria-Hungary,  Belgium,  Spain,  France,  Great  Britain, 
Italy,  Japan,  Norway,  Netherlands,  Portugal,  Serbia,  Sweden:  abstaining:  Russia,  United 
States  of  America.    See  fifteenth  meeting  of  committee,  September  13.  1907. 

*  Thirteenth  meeting  of  Fourth  Commission,  September  18,  1907.  Thirty-nine  States 
took  part  in  the  vote;  three  States  (Germany,  Montenegro,  and  Russia)  voted  with  the 
reservation  of  Articles  3  and  4,  paragraph  2;  abstaining:  United  States  of  America,  Ecuador 
and  Haiti. 
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TITLE 

In  the  first  place  the  title  indicates  that  the  draft  regulations  concern  "  the 
status  of  enemy  merchant  ships  at  the  outbreak  of  hostilities."  The  expression 
"  days  of  grace  "  was  abandoned,  because  it  did  not  seem  to  come  sufficiently 
within  the  various  hypotheses  considered  in  the  following  provisions: 

Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers  is  at  the  commence- 
ment of  hostilities  in  an  enemy  port,  it  is  desirable  that  it  should  be  allowed  to  depart 
freely,  either  immediately,  or  after  a  reasonable  number  of  days  of  grace,  and  to  proceed, 
after  being  furnished  with  a  pass,  direct  to  its  port  of  destination  or  any  other  port  indi- 
cated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last  port  of 
departure  before  the  commencement  of  the  war  and  entered  a  port  belonging  to  the  enemy 
while  still  ignorant  that  hostilities  had  broken  out. 

Article  1  contemplates,  in  its  first  paragraph,  merchant  ships  belonging  to 
one  of  the  belligerent  Powers,  which  happen  to  be  in  an  enemy  port  at  the  out- 
break of  hostilities. 

In  default  of  an  agreement  upon  the  practical  possibility  of  promulgating  , 
an  obligation  at  this  time,  the  text  indicates  that  it  is  desirable  that  the  bel- 
ligerent, in  whose  port  such  vessels  happen  to  be,  grant  them  free  departure, 
either  immediately  or  within  a  certain  time,  and  supply  them  thereupon  with  a 
pass  permitting  them  to  proceed  in  safety  to  their  port  of  destination  or  to  such 
other  port  of  refuge  as  it  may  be  necessary  to  designate;  for  example,  if  their 
port  of  destination  is  a  blockaded  enemy  port.  The  provision  thus 
[1087]  expresses  the  unanimous  opinion  of  the  Commission,  while  leaving  in 
force  the  present  optional  course,  which  permits  a  belligerent  State,  if 
there  be  occasion,  to  refuse  to  allow  the  vessels  in  question  to  depart. 

It  appeared  to  be  preferable  not  to  specify  that  the  days  of  grace  would  be 
granted  for  loading  or  unloading,  so  far  as  not  to  limit  the  benefit  solely  to 
these  commercial  operations. 

The  second  paragraph  contemplates  the  case  of  an  incoming  vessel,  which 
has  left  its  last  port  of  departure  before  the  war  began  and  is  in  ignorance  of 
the  outbreak  of  hostilities  upon  its  arrival  in  the  enemy  port.  The  second  con- 
dition seems  to  be  necessary  in  order  to  avoid  abuses;  for  the  vessel,  although 
it  had  put  to  sea  before  the  war  began,  may  have  learned  during  its  voyage  of 
the  existence  of  hostilities,  especially  if  it  has  been  met  and  searched  by  a  bel- 
ligerent cruiser.  The  mention  of  such  search  in  its  ship's  journal  will  establish 
the  fact  in  this  respect. 

Article  2 

A  merchant  ship  unable,  owing  to  circumstances  of  force  majeure,  to  leave  the  enemy 
port  within  the  period  contemplated  in  the  above  article,  or  which  was  not  allowed  to 
leave,  or  was  not  granted  days  of  grace  in  which  to  leave,  cannot  be  confiscated.  It  is  only 
liable  to  detention  without  payment  of  compensation,  but  subject  to  the  obligation  to 
restore  it  after  the  war  or  requisition  it  on  payment  of  compensation. 

Article  2  contemplates  the  case  of  an  enemy  merchant  ship  that  has  been 
unable  to  depart,  either  because  it  has  not  been  allowed  to  leave,  or  because  it 
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has  been  prevented  by  force  majeure  from  taking  advantage  of  its  permission 
to  leave. 

In  the  present  state  of  the  law  it  is  liable  to  confiscation  and  subject  to  the 
common  right  of  capture. 

As  has  already  been  explained,  this  appeared  to  be  somewhat  at  variance 
with  equity,  good  faith,  and  the  security  necessary  in  international  trade.  It 
could  not  be  admitted,  in  the  present  state  of  modern  commerce,  that  every 
time  there  was  more  or  less  political  tension  between  States,  ship-owners,  under- 
writers, shippers,  and  all  who  are  interested  in  maritime  commerce  should  be 
confronted  by  fear  that  their  enterprises,  confidently  entered  upon  during  peace- 
ful relations,  might  come  to  grief  through  unexpected  and  brutal  confiscation. 

But  it  was  likewise  seen  that  the  belligerent  might  have  a  legitimate  interest 
in  not  allowing  such  and  such  an  enemy  ship  to  leave  his  ports,  since  such  ship 
might  perhaps,  sooner  or  later,  serve  against  it,  either  as  an  auxiliary  cruiser, 
blockading  its  ports  or  exercising  the  right  of  search  and  of  capture,  or  as  a 
repair  ship,  transport,  or  collier,  or  simply  as  a  wreck  to  be  sunk  for  the  purpose 
of  blockading  the  belligerent's  passage. 

Therefore,  although  it  is  not  possible  in  practice  to  impose  such  an  obligation 

upon  a  belligerent  State,  it  is  at  least  indispensable  that  a  belligerent  should  not, 

»  in  addition  to  the  option  given  him  to  refuse  to  allow  a  ship  to  depart,  claim  the 

right  to  make  innocent  commerce  bear  the  burden  of  a  loss  which  could  not  be 

foreseen. 

Therefore  the  belligerent  is  forbidden  to  confiscate;  but,  on  the  other  hand, 
is  given  the  right  to  detain  on  condition  of  restitution  after  the  war,  and  to 
requisition  on  condition  of  paying  an  indemnity.  This  is  the  solution  which  it 
appeared  to  be  equitable  to  propose. 

At  the  very  beginning  certain  doubts  had  been  expressed  as  to  the  extent 
of  the  indemnity,  but  it  is  easy  to  see,  in  this  respect,  that,  like  all  indemnities, 
this  one  should  cover  the  loss  suffered  by  the  lawful  claimant  from  the  act 

which  caused  it,  that  is  to  say,  in  this  case,  the  requisition. 
[1088]   Finally,  on  account  of  the  diversity,  inadequacy  or  absence  of  legal  pro- 
visions respecting  requisition  in  different  countries,  it  appeared  to  be 
preferable  *  not  to  refer  to  municipal  laws  matters  in  relation  to  the  right  of 
requisition  and  the  obligation  to  indemnity. 

Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before  the  commence- 
ment of  the  war,  and  are  encountered  on  the  high  seas  while  still  ignorant  of  the  out- 
break of  hostilities,  cannot  be  confiscated.  They  are  only  liable  to  detention  on  the  under- 
standing that  they  shall  be  restored  after  the  war  without  compensation,  or  to  be  requisi- 
tioned, or  even  destroyed,  on  payment  of  compensation,  but  in  such  case  provision  must  be 
made  for  the  safety  of  the  persons  on  board  as  well  as  the  security  of  the  ship's  papers. 

After  touching  at  a  port  in  their  own  country  or  at  a  neutral  port,  these  ships  are 
subject  to  the  laws  and  customs  of  maritime  war 

Article  3  relates  to  the  hypothesis  of  enemy  merchant  ships  which  have  left 
their  last  port  of  departure  before  the  beginning  of  the  war  and  are  encountered 
at  sea,  sailing  in  full  confidence  and  entire  ignorance  of  the  outbreak  of  hos- 
tilities. 

1  See  vol.  iii,  Fourth  Commission,  minutes  of  the  committee  of  examination,  second 
meeting,  August  9,  1907. 
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In  the  present  state  of  the  law,  these  ships  are,  in  principle,  liable  to  capture. 

However,  it  may  be  said  that  the  same  reasons  that  led  to  the  preceding  pro- 
visions relative  to  vessels  entering  enemy  ports  or  vessels  which  happen  to  be  in 
such  ports,  seem  to  demand  that  capture  be  forbidden.  In  both  cases,  the 
equitable  solution  and  the  interest  of  commerce  are  the  same;  and  the  interest 
of  the  belligerent  is  analogous. 

The  opinion  of  the  committee,  however,  was  not  unanimous  upon  this  point. 

The  proposed  text  prohibited  capture,  and  left  the  belligerent  merely  the 
right  of  detention  or  seizure. 

Attention  was  called  to  the  fact  that,1  with  respect  to  certain  countries,  the 
right  of  capture  was  indispensable;  that  it  allowed  the  destruction  of  the  cap- 
tured vessel,  so  as  not  to  encumber  the  captor  with  a  prize  which  it  might  be 
difficult  or  impossible  to  convoy  to  a  national  port ;  that  the  refusal  of  this  right 
to  destroy  would,  in  effect,  amount  to  forcing  a  belligerent  to  leave  the  encoun- 
tered vessel  free;  that  the  right  to  seize  was  of  little  value,  if  it  was  impossible 
in  practice  to  convoy  the  prize  to  a  national  port;  and  that  the  rule  proposed 
would  thus  create  an  inequality  among  the  States. 

When  the  question  was  put  to  vote,  it  resulted  in  a  tie — 6  votes  to  6,  with 
3  abstentions.2 

The  committee  then  took  as  the  basis  of  its  deliberations  an  intermediate 
proposition,  presented  by  his  Excellency  the  delegate  of  Italy,  which  tended  fb 
assure  equality  of  treatment  of  vessels  encountered  at  sea  and  those  in  port ; 
that  is  to  say:  confiscation  to  be  prohibited;  the  right  of  seizure  and  requisition 
to  be  extended  so  as  to  include  the  right  to  destroy,  but  with  the  reservation  of 
requiring  an  indemnity. 

This  solution  reduced  the  question  to  one  of  money,  by  permitting  a  bel- 
ligerent to  obtain  the  result  assured  by  the  present  practice,  but  obliging  him  to 
pay  for  the  loss  caused  by  him  to  the  commercial  venture  thus  taken  by  surprise 

and  unexpectedly  sacrificed. 
[1089]   This  proposition,  on  the  first  reading,  succeeded  in  obtaining  a  majority 
of  8  votes  to  4,  with  one  abstention;8  and,  on  the  second  reading,  a 
majority  of  10  votes  to  4,  with  one  abstention.4 

It  goes  without  saying  that  the  right  to  destroy  depends,  as  was  pointed  out 
by  the  delegation  of  Austria-Hungary !  and  as  the  text  indicates,  upon  the 
obligation  to  provide  for  the  safety  of  the  passengers  and  crew,  and  the  pres- 
ervation of  the  ship's  papers. 

Finally,  when  the  vessels  in  question  have  reached  a  port  of  their  own 
country  or  a  neutral  port,  there  is  no  further  reason  for  their  favored  treatment, 
and  they  are  naturally  subject  to  the  common  law  of  naval  warfare. 

1  Declarations  of  Mr.  Kriece.  ante.  Fourth  Commission,  fourth  meeting  of  the 
committee  of  examination,  August  14,  1907;  twelfth  meeting  of  committee  of  examination, 
September  6,  1907;  thirteenth  meeting  of  the  Commission,  September  18,  1907. 

1  Minutes,  committee  of  examination,  third  meeting,  August  12,  1907. 

'  Minutes,  committee  of  examination,  fourth  meeting,  August  14,  1907.  Voting  for: 
Austria-Hungary.  Brazil,  France.  Italy,  Netherlands,  Russia,  Serbia,  Sweden :  voting  against: 
Germany,  United  States,  Argentine  Republic,  Japan;  abstaining:  Great  Britain. 

'  Minutes,  committee  of  examination,  twelfth  meeting,  September  6,  1907.  Voting  for: 
Austria-Hungary,  Belgium,  France,  Great  Britain,  Italy.  Norway,  Netherlands,  Portugal, 
Serbia.  Sweden;  voting  against:  Germany,  Argentine  Republic,  Japan,  Russia;  abstaining: 
United  States  of  America. 

'  Remark  of  his  Excellency  Baron  von  Macchio,  see  ante,  Fourth  Commission,  fourth 
meeting  of  the  committee  of  examination,  August  14,  1907. 
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Article  4 

Enemy  cargo  on  board  the  vessels  referred  to  in  Articles  1  and  2  is  likewise  liable 
to  be  detained  and  restored  after  the  termination  of  the  war  without  payment  of  com- 
pensation, or  to  be  requisitioned  on  payment  of  compensation,  with  or  without  the  ship 
itself. 

The  same  rule  applies  in  the  case  of  cargo  on  board  the  vessels  referred  to  in  Article  3. 

Articles  1,  2,  and  3  concern  the  vessels;  Article  4  treats  of  the  cargo.1 
With  the  reservation  that  the  provisions  of   the   Declaration  of   Paris   of 
1856  shall  be  applied,  if  occasion  demands,  enemy  cargo  is  put  on  the  same 
footing  as  an  enemy  ship,  and  is  to  receive  the  same  treatment. 

Article  S 
The  present  regulations   do  not  affect  merchant   ships   whose  build  shows   that   they 
are  intended   for  conversion  into  war-ships. 

The  object  of  Article  5  is  to  limit  the  scope  of  the  application  of  the  regu- 
lations.2 

However  optional  the  granting  of  days  of  grace  contemplated  by  Article  1 
may  be,  and  however  equitable  the  solutions  sanctioned  by  Articles  2,  3,  and  4 
may  appear,  the  majority  of  the  committee,3  after  some  little  hesitation, 
[1090]  came  to  the  conclusion,  upon  the  proposal  of  the  British  delegation,* 
amended  by  the  delegation  of  Sweden,5  that  merchant  ships  intended  for 
conversion  into  war-ships  should  be  expressly  left  out  of  the  proposed  provi- 
sions and  kept  under  the  jurisdiction  of  the  present  law.  That  is  the  object 
of  Article  5,  according  to  which  the  build  of  the  ships  in  question  should  serve 
to  indicate  their  ultimate  purpose. 

Such  are  the  motives  of  the  draft  regulations  hereinafter,  which  your  com- 
mittee has  prepared  in  execution  of  your  order,  and  which  it  has  the  honor 6  to 
submit  to  the  Commission. 


Annex  B 

CONVERSION  OF  MERCHANT  SHIPS  INTO  WAR-SHIPS 

Report  to  the  Committee  of  Examination  7 

The  first  question  contained  in  the  program  of  the  Fourth  Commission  is 
"  Conversion  of  merchant  ships  into  war-ships."  8 

1  Minutes  of  the  committee,  fourth  meeting,  August  14,  1907. 

1  Ibid. 

'  See  remarks  of  Mr.  Kriege,  twelfth  meeting  of  the  committee,  September  6,  1907, 
as  well  as  the  successive  votes,  both  on  the  subject-matter  and  form  of  this  provision,  in 
the  fourth  meeting  (August  14,  1907),  twelfth  meeting  (September  6,  1907),  and  fifteenth 
meeting  (September  13,  1907). 

*  See  fourth  meeting  of  the  committee,  August  14,  1907,  and  annexes  24  and  26. 

5  See  fifteenth  meeting  of  the  committee,  September  13,  1907. 

"By  thirteen  votes  and  two  abstentions.  Voting  for  the  project  as  a  whole:  Germany 
(under  temporary  reservation  of  Articles  3  and  4,  paragraph  2),  Austria-Hungary,  Belgium, 
Spain,  France,  Great  Britain,  Italy,  Japan,  Norway.  Netherlands,  Portugal,  Serbia,  Sweden ; 
abstaining:  Russia,  United  States  of  America.  See  fifteenth  meeting  of  the  committee, 
September  13,  1907. 

7  Reporter:  Mr.  Fromageot.    See  also  the  Report  to  the  Conference  (vol.  i,  p.  234  [239] ). 

"  Russian  program  of  April  3,  1906,  number  3,  paragraph  2  (see  ante,  in  initio). 
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Our  president,  Mr.  Martens,  presented  it  in  his  questionnaire  1  in  the  fol- 
lowing form: 

Is  it  recognized,  in  practice  and  in  law,  that  belligerent  States  may  con- 
vert merchant  ships  into  war-ships? 

When  merchant  ships  are  converted  into  war-ships,  what  legal  condi- 
tions should  the  belligerent  States  observe? 

In  a  great  many  countries  the  law  recognizes  the  right  of  the  State  to 
appropriate  merchant  ships,  particularly  in  time  of  war,  either  by  requisition, 
by  chartering  or  by  purchase,  and  at  the  same  time  provides  for  the  recruitment 
of  the  necessary  force  either  to  man  the  vessels,  or  to  complete  the  effective 
force  of  its  squadrons.  The  exercise  of  this  right,  thus  regulated  or  not  regu- 
lated in  advance,  and  the  organization  for  mobilization  are  questions  of 
municipal  law.  ; 

[1091]  What  is  within  the  province  of  international  law  is  the  matter  of  the 
conditions  under  which  private  vessels  (merchant  ships,  fishing  boats  or 
pleasure  craft)  taken  into  the  service  of  the  State,  may  be  considered  war-ships, 
with  the  rights  and  duties  belonging  to  such  vessels. 

This  question  is  of  interest  to  belligerents,  at  least  to  those  who  have  abol- 
ished privateering;  for  a  private  vessel  cannot  then  take  part  in  military  acts. 
It  is  of  no  less  interest  to  neutrals,  for  only  vessels  belonging  to  the  State  possess 
the  right,  according  to  international  law,  to  stop  a  neutral  vessel  on  the  high 
seas,  search  its  papers,  if  there  be  occasion,  and,  in  case  of  necessity,  seize  it. 
Moreover,  certain  rules  of  neutrality — sometimes  local,  such  as  passage  through 
certain  straits;  sometimes  general,  such  as  the  limit  of  stay  or  of  victualling  in 
neutral  ports — apply  only  to  war-ships. 

It  is  clear  that  international  law  can  require  certain  conditions  of  vessels 
converted  into  war-ships,  for  the  purpose  of  assuring  the  genuineness  as  well 
as  the  reality  of  their  conversion. 

Upon  this  question  seven  propositions  were  laid  before  the  Commission  by 
the  delegations  of  Great  Britain,2  Italy,3  Austria-Hungary,4  the  Netherlands,5 
Russia,6  Japan,7  and  the  United  States  of  America.8 

The  British  proposition,  properly  speaking,  did  not  aim  so  much  to  fix  the 
conditions  for  the  conversion  of  vessels  as  to  give,  as  its  title  indicated,  a  defini- 
tion of  war-ship  and  to  add  to  it,  as  a  special  category,  under  the  name  of 
"  auxiliary  vessels,"  merchant  ships  flying  a  neutral  or  enemy  flag  and  effectively 
aiding  the  military  forces  of  the  belligerent. 

The  character  and  scope  of  this  proposition  were  separately  examined  and 
have  been  made  the  subject  of  a  special  report.8    It  will  suffice  to  state  here  that 

1  Annex  1. 

*  Post,  Fourth  Commission,  annex  2. 
"  Ibid.,  annex  4. 

'  Declaration  of  Mr.  Heinrich  Lammasch  (see  ante,  Fourth  Commission,  second 
meeting). 

'  Post,  Fourth  Commission,  annex  5. 
'  Ibid.,  annex  3. 

*  Ibid.,  annex  6. 
"  Ibid.,  annex  7. 

*  See  ante,  Fourth  Commission,  annex  of  the  eighth  meeting  of  July  24,  1907 ;  see 
also  seventh  meeting  of  July  19,  1907,  declaration  of  his  Excellency  Lord  Rkay,  and  eighth 
meeting  of  the  Commission,  July  24,  1907.  In  the  terms  of  a  declaration  of  his  Excellency 
Lord  Reay  (thirteenth  meeting  of  Commission,  September  18,  1907),  the  British  delegation 
withdrew  its  proposition  in  regard  to  the  definition  of  auxiliary  vessel. 
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the  aim  of  the  British  proposition  was  to  assimilate  to  the  military  vessels  of 
a  naval  force  all  merchant  ships,  whether  employed  in  the  service  of  this  naval 
force  for  some  purpose,  or  placed  under  its  orders,  or  serving  as  transports  for 
troops,  and  thus,  in  any  event,  evidently  giving  the  belligerent  hostile  assistance, 
from  the  standpoint  of  the  enemy.  * 

The  other  propositions  aimed  more  directly  to  give  precision  to  the  condi- 
tions of  conversion.1 

The  propositions  presented  by  Italy,  the  Netherlands,  Russia,  and  the  United 
States  agreed  in  requiring  that  the  commander  of  a  merchant  ship  con- 
[1092]  verted  into  a  war-ship,  should  be  in  the  service  of  the  State  and  that  the 
crew  should  be  a  military  crew. 

The  delegation  of  the  Netherlands  added  that  they  must  fly  the  naval 
pennant  and  be  subject  to  the  laws  and  customs  of  war;  the  delegation  of 
Russia  likewise  proposed  that  they  should  be  registered  in  the  list  of  war- 
ships of  the  State;  the  delegation  of  Austria-Hungary  demanded  that  the  con- 
version be  permanent  until  the  end  of  the  war. 

The  delegations  of  Great  Britain,  Japan,  the  Netherlands,  and  the  United 
States  proposed,  moreover,  that  it  be  laid  down  as  a  principle  that  converted 
vessels  should  be  recognized  as  war-ships  only  if  their  conversion  takes  place  in 
a  national  port  or  an  occupied  port. 

The  delegation  of  Italy  admitted  this  same  rule,  except  in  respect  to  vessels 
that  had  left  their  national  waters  before  the  outbreak  of  hostilities. 

The  delegation  of  the  United  Mexican  States  declared  2  from  the  start  that 
it  was  in  favor  of  the  Italian  proposition,  and  adhered  to  the  Austro-Hungarian 
proposition  requiring  that  the  conversion  be  permanent  until  the  end  of  the  war. 
The  Mexican  delegation  s  added  that  its  Government  meant,  by  its  declaration, 
to  abandon  the  right  of  privateering  which  it  had  reserved  up  to  that  time, 
and  did  not  hesitate  to  enter  upon  the  new  road  of  international  maritime  law, 
the  present  tendencies  of  which  are  so  clearly  visible  to  this  Conference. 

No  difficulty  was  raised  before  the  Commission  as  to  the  right  of  a  belligerent 
to  convert  merchant  ships  into  war-ships,  and  our  president,  in  confirming  this, 
added  that  this  right  might  be  assimilated  to  the  right  of  engaging  militia  to 
reinforce  the  land  army.4 

As  to  the  conditions  for  the  exercise  of  this  right,  without  questioning  the 
possibility  or  impossibility  of  using  neutral  waters  to  effect  conversion,  it  was 
considered  that  the  question  whether  it  was  proper  to  limit  the  places  where 
conversion  might  be  effected  to  national  or  occupied  ports  should  first  be  dis- 
cussed.6 

The  arguments  in  favor  of  this  proposition  were  supported  especially  by 
the  British  delegation,  who  gave  the  following  reasons:  conversion  on  the  high 
seas  would  leave  neutrals  in  ignorance  of  the  character  of  a  ship  which  had  left 

1  See  the  analytical  table  drawn  up  to  that  effect  (post,  Fourth  Commission,  annex  8) 
in  which  the  various  propositions  are  summarized,  with  the  exception  of  that  of  the  United 
States  of  America,  which  was  submitted  afterwards. 

*  Declaration  of  his  Excellency  Mr.  Esteva,  fifth  meeting  of  the  Fourth  Commission, 
July  12,  1907. 

'  Declaration  of  his  Excellency  Mr.  Esteva,  seventh  meeting  of  the  Fourth  Com- 
mission, July  19,  1907. 

4  Observation  of  his  Excellency  Mr.  Martens,  president,  second  meeting  of  the 
Fourth  Commission,  June  28,  1907. 

*  Observations  of  Mr.  Lammasch  and  of  his  Excellency  Mr.  Martens,  president, 
fifth  meeting  of  the  Fourth  Commission,  July  12,  1907. 
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its  last  port  of  departure  as  a  merchant  ship ;  the  conversion  would  be  an  act  of 
sovereignty,  which  could  be  performed  only  in  places  where  that  sovereignty 
had  jurisdiction.1 

The  delegation  of  the  Netherlands,2  declaring  that  it  supported  the  British 
proposition,  added  that  the  comparison  with  militia  seemed  inaccurate,  because 
converted  ships  would  not  in  reality  be  intended  for  fighting,  and  showed  the 
danger  of  abuses  which  conversion  on  the  high  seas  would  be  likely  to  cause. 

The  delegation  of  Brazil  was  of  the  same  mind,3  and  called  attention  to  the 
necessity  of  avoiding  the  possibility  of  allowing  privateering  to  be  resumed 
[1093]  in  an  indirect  form  by  permitting  an  arbitrary  conversion  of  merchant 
ships  into  war-ships. 

While  supporting  the  Austro-Hungarian  proposition  as  to  the  permanence 
of  conversion,  the  delegation  of  Germany,*  as  well  as  the  delegations  of  Russia 5 
and  France,6  maintained,  on  the  contrary,  that  they  could  not  impose  any  pro- 
hibition against  conversion  on  the  high  seas.  In  their  opinion,  it  was  one  of  the 
most  firmly  established  principles  of  maritime  law  that  a  State  has  full  authority 
and  sovereignty  on  the  high  seas  over  all  vessels  sailing  under  its  flag.  Conse- 
quently, if  it  be  true,  as  the  authors  of  the  contrary  propositions  recognize,  that 
conversion  is  an  act  of  sovereignty  upon  a  vessel,  it  is  natural  to  conclude  that 
this  act  can,  like  others,  be  performed  on  the  high  seas.  As  to  abuses — the 
surprise  of  neutrals,  the  danger  of  a  return  to  privateering, — nothing  is  easier 
than  to  provide  against  them  by  adopting  publicity  measures  and  all  other  con- 
ditions which  are  proper  for  the  bona  fide  conversion  of  the  vessel. 

Finally,  the  delegation  of  Italy  7  showed  how  its  proposition,  which  was  less 
rigorous  than  the  British  proposition,  aimed  to  keep  better  account  of  the  actual 
status  of  vessels  at  the  beginning  of  war.  It  would  seem,  the  Italian  delegation 
said,  that  vessels  which  had  left  their  waters  before  the  outbreak  of  hostilities 
might  effect  their  conversion'  on  the  high  seas,  while  nothing  prevents  those 
which  leave  their  national  waters  later  from  making  their  military  change  before 
leaving.  Furthermore,  it  was  added,8  it  is  difficult  to  admit  that  a  merchant 
ship  leaving  a  neutral  port,  where  it  enjoyed  the  privileges  of  a  merchant  ship, 
might  take  advantage  of  this  privilege  to  convert  itself  later  into  a  war-ship. 

At  this  stage  and  without  taking  a  vote,  the  question  was  referred  to  the 
committee   of   examination.9 

Before  the  committee  of  examination  the  same  question  concerning  the 
prohibition  of  conversion  on  the  high  seas  was  resumed  and  discussed.  The 
arguments  already  presented  before  the  Commission  were  again  developed.10 
The  question  was  put  to  a  vote ;  but  before  the  vote  was  taken  it  was  clearly 
understood  that  the  committee  had  no  intention   of   declaring  itself   upon  the 

1  Speech  of  his  Excellency  Lord  Reay,  fifth  meeting  of  the  Fourth  Commission  ante, 
July  12,  1907. 

'  Observations  of  his  Excellency  General  den  Beer  Poortugael,  fifth  meeting  of  the 
Fourth  Commission,  July  12,  1907. 

*  Speech  of  his  Excellency  Mr.  Barbosa,  ibid. 
4  Declarations  of  Rear  Admiral  Siecel,  ibid. 

'  Declaration  of  Colonel  Ovtchinnikow,  ibid. 
'  Declaration  of  Mr.  Louis  Renault,  ibid. 

*  Observation  of  his  Excellency  Count  Tornielli,  fifth  meeting  of  the  Fourth  Com- 
mission, July  12,  1907. 

*  Observation  of  Mr.   Fusinato,  ibid. 

'  See  fifth  meeting  of  the  Fourth  Commission,  July  17.  1907. 

10  See  ante,  Fourth  Commission,  first  meeting  of  the  committee  of  examination, 
August  3,  1907. 
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existence  or  non-existence  of  the  right  of  conversion  on  the  high  seas,  but  only 
upon  the  necessity  for  laying  down  rules  stipulating  how  belligerents  may  effect 
conversion  on  the  high  seas.  The  ballot  resulted  in  an  indecisive  vote:  seven 
yeas  to  nine  nays.1 

Upon  the  proposal  of  various  delegations — notably  Italy,  the  Netherlands,2 
Sweden,  and  Belgium 3 — the  committee,  after  some  hesitation,  decided 
[1094]  to  pass  to  the  next  point,  and,  laying  aside  the  question  of  the  place  of 
conversion,  to  discuss  the  other  conditions  aiming  to  give  neutrals  guar- 
anties in  conformity  with  the  principles  sanctioned  by  the  Declaration  of  Paris. 

Upon  the  question  concerning  the  permanence  of  conversion  during  the 
entire  war,  there  were  likewise  divergent  views,  especially  by  reason  of  its 
connection  with  the  question  of  the  place  of  conversion.  The  committee  decided,4 
therefore,  to  leave  this  question  in  statu  quo  and,  as  proposed  by  the  delega- 
tions of  the  Netherlands  and  Sweden,5  to  sanction  the  rules  upon  which  there 
was  agreement,  by  which  the  military  character  of  the  converted  vessel  might  be 
readily  determined. 

Such  were  the  conditions  under  which  the  draft  herewith  was  drawn  up, 
the  preamble  of  which  indicates  its  aim  and  scope.6 

Considering:  That  several  of  the  high  contracting  parties  desire,  in  time  of  war,  to 
incorporate  vessels  of  their  merchant  marine  in  their  naval  fleets ; 

That,  consequently,  it  is  desirable  to  define  the  conditions  under  which  such  conver- 
sion may  be  effected,  in  so  far  as  the  rules  in  this  regard  are  generally  accepted ; 

That,  whereas  the  high  contracting  parties  have  been  unable  to  come  to  an  agreement 
on  the  question  whether  the  conversion  of  a  merchant  ship  into  a  war-ship  may  take  place 
upon  the  -high  seas,  it  is  understood  that  the  question  of  the  place  where  such  conversion 
is  effected  remains  outside  the  scope  of  this  agreement  and  is  in  no  way  affected  by  the 
following  rules : 

Article  1 

A  merchant  ship  converted  into  a  war-ship  cannot  have  the  rights  and  duties  accruing 
to  such  vessels  unless  it  is  placed  under  the  direct  authority,  immediate  control,  and  respon- 
sibility of  the  State  whose  flag  it  flies. 

The  first  article  lays  down  the  principle  which  is,  so  to  speak,  a  corollary 
of  the  Declaration  of  Paris.  Its  object  is  to  give  every  guarantee  against  a 
return,  more  or  less  disguised,  to  privateering.  Every  vessel  claiming  to  be 
belligerent  in  character  must  be  placed  under  the  authority,  direct  control  and 
responsibility  of  the  State  whose  flag  it  flies. 

1  Ante,  Fourth  Commission,  first  meeting  of  the  committee  of  examination.  Voting  for 
prohibition  of  conversion  on  the  high  seas,  the  nine  following  States :  United  States  of 
America,  Belgium,  Brazil,  Great  Britain,  Italy,  Japan,  Norway,  Netherlands,  Sweden : — vot- 
ing against:  Germany,  Austria-Hungary,  Argentine  Republic,  Chile,  France,  Russia,  Serbia. 
Observation  of  Jonkheer  van  Karnebeek,  ninth  meeting  of  the  committee  of  exam- 
ination, August  28,  1907. 

'Observations  of  his  Excellency  Mr.  Hammarskjold  and  of  his  Excellency  Mr.  vaw 
den  Heuvel,  tenth  meeting  of  the  committee  of  examination,  August  30,  1907. 

4  See  tenth  meeting  of  the  committee  of  examination.  August  30,  1907. 

'  Observations  of  Jonkheer  van  Karnebeek,  ninth  meeting  of  the  committee  of  exam- 
ination, August  28,  1907;  and  of  his  Excellency  Mr.  Hammarskjold,  tenth  meeting  of  the 
committee  of  examination,  August  30,  1907. 

'Abstaining:  United  States  of  America  (as  not  having  adhered  to  the  Declaration  of 
Paris,  1856),  Brazil,  Dominican  Republic,  Ecuador,  Haiti,  Turkey.  See  ante,  thirteenth 
meeting  of  the  Fourth  Commission,  September  18,  1907. 
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Article  2 

Merchant  ships  converted  into  war-ships  must  bear  the  external  marks  which  distin- 
guish the  war-ships  of  their  nationality. 

Article  2  requires  that  converted  vessels  bear  the  external  marks  which  dis- 
tinguish war-ships,  that  is  to  say,  the  naval  flag,  if  that  flag  is  different  from 
the  commercial  flag,  and  the  naval  pennant.  This  is  a  sort  of  first  publicity 
measure  and  guarantee  given  to  the  neutrals,  showing  at  once  the  military  char- 
acter of  the  vessel. 

[1095]  Article  3 

The  commander  must  be  in  the  service  of  the  State  and  duly  commissioned  by  the 
competent  authorities.     His  name  must  figure  on  the  list  of  officers  of  the  fighting  fleet. 

The  object  of  Article  3  is  to  assure  a  bona  fide  conversion  and  connection 
with  the  State. 

There  had  been  a  question  *  of  requiring  the  commander  to  have  his  com- 
mander's commission  with  him  and  to  have  on  board  documents  proving  the 
regular  conversion  of  his  vessel.  It  seemed  to  be  more  in  conformity  with 
practical  necessities,  and  just  as  satisfactory,  to  indicate  only  the  requirement 
that  the  commander  be  in  the  service  of  the  State  and  regularly  commissioned 
by  the  competent  authorities,  that  is  to  say,  regularly  appointed  to  his  rank 
and  command. 

Article  4 

The  crew  is  subject  to  military  discipline. 

Article  5 

Every  merchant  ship  converted  into  a  war-ship  must  observe  in  its  operations  the 
laws  and  customs  of  war. 

The  object  of  Articles  4  and  5  is  likewise  to  establish  firmly  the  military 
character  of  the  vessel  and  its  crew.  It  is  clear  that,  when  the  converted  vessel 
becomes  a  real  war-ship,  it  is  subject  to  the  obligations  of  this  class  of  vessel, 
which  counterbalance  its  rights  as  a  belligerent. 

Nevertheless  the  delegation  of  the  United  States  of  America  2  declared  that 
it  made  reservations  on  Article  5,  as  that  article  did  not  seem  necessary,  and 
constituted,  in  its  opinion,  a  distinction  which  would  be  annoying  in  the  case  of 
certain  merchant  vessels  bought  and  regularly  commissioned  in  time  of  peace 
as  a  part  of  the  United  States  navy. 

Article  6 

A  belligerent  who  converts  a  merchant  ship  into  a  war-ship  must,  as  soon  as  possible, 
announce  such  conversion  in  the  list  of  war-ships. 

The  aim  of  Article  6  is  to  assure  publicity  in  regard  to  the  conversion. 
As  has  been  seen  above,  the  condition  of  permanent  conversion  during  the 
entire   war  could   not   be   expressly   sanctioned,   as   the   delegation   of    Austria- 

1  See  ante,  Fourth  Commission,  tenth  meeting  of  the  committee  of  examination, 
August  30,  1907. 

'  See  twelfth  meeting  of  the  committee  of  examination,  September  6,  1907,  declaration 
of  Rear  Admiral  Sperrv. 
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Hungary  had  demanded.  This  question  appeared  to  be  closely  connected  with 
that  of  the  place  of  conversion.  Eut  it  was  understood  l  that  in  abstaining  from 
adopting  any  rule  in  this  respect,  the  committee  by  no  means  intended  to 
countenance  the  abuses  caused  by  successive  conversions,  which  are  contrary  to 
the  spirit  of  good  faith,  with  which  the  draft  regulation  is  before  all  other 
things  inspired. 

1  See  ante,   Fourth   Commission,   tenth   meeting   of   the   committee    of   examination, 
August  30,  1907. 


[1096] 

SIXTEENTH  MEETING 

SEPTEMBER  16,  1907 


His  Excellency  Mr.  Martens  presiding. 

The  minutes  of  the  fourteenth  meeting  are  adopted. 

Mr.  Fromageot  (reporter)  reads  his  report  on  the  destruction  of  neutral 
prizes  in  case  of  force  majeure  (see  report  to  the  committee  of  examination 
annexed  to  these  minutes;  see  also  report  to  the  Conference,  vol.  i,  p.  257  [262]). 

His  Excellency  Sir  Ernest  Satow  requests  that  the  words  "  in  case  of  force 
majeure  "  in  the  heading  of  the  report  be  omitted.  The  various  proposals  that 
have  been  submitted  on  'this  point  are  entitled  "  Proposals  concerning  the  destruc- 
tion of  neutral  prizes  or  neutral  vessels  " ;  the  words  "  in  case  of  force  majeure  " 
would  seem  to  prejudge  the  solution  of  the  question. 

The  Reporter  remarks  that  he  followed  with  a  slight  modification  the 
formula  used  in  the  Questionnaire.  The  words  "  in  case  of  force  majeure " 
seem  to  cover  the  situation  better  than  "  by  reason  of  force  majeure  "  {pour 
force  majeure). 

His  Excellency  Sir  Ernest  Satow  thinks  that  there  is  no  condition  of  force 
majeure,  if  the  destruction  of  neutral  prizes  is  absolutely  prohibited. 

The  President  replies  that  since  no  one  upholds  the  right  to  destroy  neutral 
prizes,  if  no  force  majeure  exists,  the  title  of  the  report  seems  to  correspond  with 
what  has  actually  been  the  subject  of  the  committee's  discussions. 

His  Excellency  Sir  Ernest  Satow  does  not  see  any  objection  to  mentioning 
in  the  text  of  the  report  the  condition  of  the  existence  of  force  majeure ;  but  he 
considers  it  inadvisable  to  have  it  appear  in  the  title  of  the  report. 

The  President  asks  the  opinion  of  the  committee  on  the  omission  of  the 
words  "  in  case  of  force  majeure  "  in  the  title  of  the  report. 

This  omission  is  adopted. 
[1097]  The  President  informs  the  committee  that  he  intends  to  call  a  plenary 
meeting  of  the  Fourth  Commission  for  the  day  after  to-morrow.  The 
committee's  work  would  be  completed  but  for  the  question  of  contraband  of  war 
which  remains  to  be  settled.  It  would  therefore  be  possible  to  finish  this  week, 
unless  the  small  committee  on  contraband  has  not  yet  completed  its  work  and 
still  hopes  to  reach  an  agreement. 

Mr.  Kriege  states  that  on  Saturday  last  the  committee  on  contraband  held 
a  meeting  at  which  the  projects  of  the  German  delegation  on  postal  corres- 
pondence and  on  the  transportation  of  troops  were  approved.  The  committee 
intends  to  prepare  a  short  Convention  on  these  two  projects,  which  it  will  submit 
to  the  approval  of  the  committee  of  examination  of  the  Fourth  Commission. 
The  committee  on  contraband  has  still  a  few  questions  to  examine  at  its  next 
meeting,  the  date  of  which  it  is  difficult  to  determine  in  advance.     It  will  see 

1083 
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whether  it  is  possible  to  reach  a  more  favorable  result  in  the  matter  of  con- 
traband of  war. 

His  Excellency  Count  Tornielli  recalls  that  among  the  questions  submitted 
to  the  consideration  of  the  Fourth  Commission  was  that  of  blockade.  To  it  the 
Commission  devoted  three  meetings ;  the  committee  has  given  it  only  one.  There 
was  a  discussion  on  the  Italian  proposal  *  which  did  not  result  in  an  agreement. 
It  would  be  desirable,  however,  that  some  tangible  evidence  of  this  discussion 
should  be  preserved,  for  example,  a  report,  no  matter  how  short.  Again,  all 
hope  of  reaching  an  agreement  on  the  question  of  blockade  has  not  yet  been  lost. 
It  is  evident  that,  if  the  work  of  the  Conference  were  to  come  to  an  end  forth- 
with, this  hope  would  be  lost,  but  since  it  is  otherwise,  we  shall  be  able  to  see 
within  a  few  days  whether  there  is  occasion  to  call  a  meeting  of  the  committee 
to  examine  the  question  of  blockade. 

The  President  asks  that  this  meeting  do  not  take  place  unless  there  is 
agreement  among  the  Powers  most  interested  in  the  question  and  unless  the 
question  can  therefore  be  decided  at  a  single  meeting. 

His  Excellency  Count  Tornielli  insists  that  in  any  event  the  work  that  has 
been  done  in  the  matter  of  blockade  be  made  the  subject  of  a  report. 

His  Excellency  Mr.  Hammarskjold  recalls  the  relationship  between  Article 
23  of  the  project  on  the  rights  and  duties  of  neutrals  at  sea  2  and  the  subject  of 
the  report  which  Mr.  Fromageot  has  read.  We  must  therefore  ask  ourselves 
whether  under  these  circumstances  the  report  can  be  examined  by  the  Fourth 
Commission  the  day  after  to-morrow  and  whether  it  ought  not  to  be  examined  by 
the  Third  and  Fourth  Commissions  combined.  It  is  rather  unlikely  that  a  positive 
result  would  be  reached  thereby,  but  it  would  be  more  proper,  since  there  is  a 
relationship  between  Article  23  and  the  destruction  of  neutral  prizes,  to  preserve 
this  relationship  in  outward  form  and  take  a  single  vote  on  the  two  questions. 

The  President  observes  that  the  discussion  on  this  point  produced  a  nega- 
tive result  and  that  it  is  probable  that  the  meeting  of  the  two  Commissions  will 
not  change  it. 

His  Excellency  Sir  Ernest  Satow  observes  that  the  Fourth  Commission 
will  have  half  a  dozen  reports  to  approve,  and  it  is  unlikely  that  the  work  can 
be  completed  at  a  single  meeting.  In  so  far  as  the  destruction  of  neutral  prizes 
is  concerned,  his  Excellency  Sir  Ernest  Satow  has  no  intention  of  re-opening 
the  discussion,  but  such  may  not  be  the  intention  of  all  the  delegations.  He  asks 
himself  whether  under  these  circumstances  it  would  not  be  preferable  to 
[1098]  bury  the  questions  upon  which  it  is  ascertained  that  it  is  impossible  to 
reach  an  agreement  and  the  further  discussion  of  which  would  only  serve 
to  accentuate  the  divergent  opinions. 

His  Excellency  Mr.  Hammarskjold  insists  upon  the  necessity  of  a  conclu- 
sion— the  report  contains  none — and  states  that  the  Commission  alone  has  power 
to  take  a  definitive  stand  on  the  question. 

The  President  thinks  that  the  Commission  should  vote  on  the  conclusions 
of  the  report. 

His  Excellency  Mr.  Hammarskjold  says  that  it  is  necessary  to  vote  on  the 
conclusions  of  the  report  and  on  Article  23. 

His  Excellency  Sir  Ernest  Satow  observes  that  some  will  not  vote  for 

1  Annex  34. 

"  Ante,  Third  Commission,  annex  63. 
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Article  23  unless  the  right  to  destroy  neutral  prizes  is  recognized,  while  others 
■will  not  recognize  this  right  unless  Article  23  is  voted.  Under  these  circum- 
stances, there  is  no  hope  that  the  question  will  ever  be  definitely  settled.  It  is 
therefore  preferable  not  to  mention  it  further. 

The  President  proposes  under  these  circumstances  that  the  final  sentence 
of  the  report  be  omitted. 

Mr.  Kriege  is  of  the  same  opinion  as  his  Excellency  Sir  Ernest  Satow. 
There  is  no  hope  of  reaching  a  result  with  regard  to  the  question  of  the  de- 
struction of  neutral  prizes.  The  report  can  therefore,  without  any  disadvantage, 
be  suppressed ;  but  we  must  not  do  likewise  with  the  reports  on  questions  where 
results  have  been  reached. 

His  Excellency  Count  Tornielli  thinks  that  the  conclusion  of  the  report  is 
regular.  The  report  is  submitted  to  the  Commission ;  perhaps  the  Commission 
will  find  a  solution. 

The  President  thinks  that  there  is  no  hope  of  reaching  an  agreement,  but 
it  is  none  the  less  true  that  the  Commission's  right  remains  intact  and  that  it  may 
take  such  action  as  it  sees  fit. 

His  Excellency  Sir  Ernest  Satow  is  indeed  of  the  opinion  that  the  Com- 
mission retains  the  right  to  do  as  it  pleases. 

His  Excellency  Count  Tornielli  asks  why  under  these  circumstances  the 
conclusion  of  the  report  is  not  left  as  it  is. 

His  Excellency  Mr.  van  den  Heuvel  is  of  his  Excellency  Count  Tornielli's 
opinion.  The  committee  has  received  instructions  from  the  Commission  and 
must  give  the  Commission  an  account  of  its  proceedings.  It  must  therefore  make 
a  report,  which  must  have  a  conclusion.  The  situation  will  not  be  changed 
thereby  and  the  Commission's  right  to  take  such  action  as  it  sees  fit  is  not 
modified. 

His  Excellency  Mr.  Keiroku  Tsudzuki  asks  whether  the  report  might  not 
mention  the  failure  to  reach  an  agreement  and  the  necessity  of  leaving  the  ques- 
tion in  statu  quo. 

His  Excellency  Sir  Ernest  Satow  thinks  that  his  Excellency  Mr.  van  den 
Heuvel's  reason  is  logical,  but  the  vote  on  the  destruction  of  neutral  prizes 
will  change  nothing  in  the  final  result;  for  it  is  a  question  in  which  the  majority 

cannot  impose  its  will  upon  the  minority. 
[1099]   The  President  is  of  this  opinion,  but  the  committee  is  agreed  upon  the 
Commission's  right  to  take  such  action  as  it  sees  fit.     The  committee's 
report  might  mention  this. 

His  Excellency  Count  Tornielli  remarks  that  out  of  forty-five  States  only 
fourteen  are  represented  in  the  committee.  It  would  appear  to  be  difficult  for 
the  committee  to  wish  to  prejudge  the  opinion  of  all  these  States. 

The  Reporter  proposes  the  following  conclusion  for  his  report :  "  Under 
these  circumstances  it  seemed  to  the  Committee  to  be  difficult  to  reach  an  agree- 
ment at  the  present  time,  but  it  is  in  the  power  of  the  Commission  alone  to  take 
definitive  action  on  the  question." 

The  committee  adopts  this  conclusion. 
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[1100] 
Annex 

DESTRUCTION  OF  NEUTRAL  PRIZES 
Report  to  the  Committee  of  Examination  l 

The  question  of  the  destruction  of  neutral  prizes  in  case  of  force  majeure, 
which  figures  in  the  Russian  program  of  April  3,  1906,2  was  intrusted  by  the 
Conference  to  the  Fourth  Commission  for  examination. 

With  a  view  to  giving  direction  to  the  arguments  and  to  facilitating  the 
work,3  our  president  inserted  the  following  questions 4  in  his  questionnaire: 

Is  the  destruction  of  merchant  ships,  sailing  under  a  neutral  flag  and 
engaged  in  the  transportation  of  troops  or  contraband  of  war  in  time 
of  war,  prohibited  by  law  or  by  international  practice? 

Is  the  destruction  of  all  neutral  prizes  by  reason  of  force  majeure 
illicit  according  to  laws  at  present  in  force  and  the  practice  of  naval  warfare  ? 

Four  propositions  were  presented — by  the  delegations  of  Great  Britain, 
Russia,  the  United  States  of  America,  and  Japan.6  The  Commission  discussed  the 
principle  involved  in  them  and  referred  them  to  the  committee  of  examination 
under  the  following  conditions: 

The  Russian  delegation  8  proposed  to  lay  down  as  a  principle  that  the  de- 
struction of  a  prize  should  be  prohibited,  except  in  case  its  preservation  might 
prejudice  the  safety  of  the  capturing  vessel  or  the  success  of  its  operations. 
The  right  of  destruction  should  be  exercised  by  the  captor  only  with  the  greatest 
reserve;  he  should  look  out  for  the  safety  of  the  persons  on  board,  preserve  the 
ship's  papers,  and  might  possibly  be  required  to  pay  damages. 

In  the  Commission,  the  Imperial  delegation  7  laid  stress  especially  on  the 
fact  that,  in  its  opinion,  a  vessel  which  violates  neutrality  would  not  longer  have 
a  right  to  the  benefits  of  neutral  status ;  that  the  very  fact  of  the  capture,  under 
conditions  recognized  as  justifying  its  validity,  would  cause  title  to  the  property 
to  pass  to  the  captor,  who  would  thus  become  free  to  destroy  it  as  his 
[1101]  own  property;  that  in  any  case  the  capture  should  be  submitted  to  a  prize 
court  and  might  give  rise  to  an  indemnity.  For  military  or  practical 
reasons,  it  was  added,  it  might  be  impossible  for  the  captor  to  preserve  the  prize 
and  convoy  it  to  a  place  of  safety.  Under  such  conditions  it  would  be  treason 
indeed  to  set  the  prize  free,  and  an  absolute  prohibition  to  destroy  it  would 
place  countries  which  have  ports  only  on  their  home  coast  under  an  unjustifiable 
handicap. 

1  Reporter:  Mr.  Fromageot.    See  also  the  Report  to  the  Conference,  vol.  i,  p.  257  [262]. 
"Russian  program  of  April  3,  1906  (vol.  i,  in  initio). 

*  Remarks  of  his  Excellency  Mr.  Martens,  president,  twelfth  session  of  Commission, 
August  7,  1907. 

*  See  post,  Fourth  Commission,  annex  1,  questionnaire,  questions  XI  and  XII. 

"  This  last  proposition,  presented  by  the  Imperial  Government  as  an  amendment  to 
the  British  proposition,  was  withdrawn  in  the  committee  of  examination  (see  ante,  dec- 
laration of  his  Excellency  Mr.  Keiroku  Tsudzuki,  eighth  meeting  of  the  committee,  August 
24,  1907). 

'  Post,  Fourth  Commission,  annex  40. 

*  Speech  of  Colonel  Ovtchinnikow,  twelfth  meeting  of  the  Commission,  August  7, 
1907. 
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The  British  proposition !  and  the  proposition  of  the  United  States  of 
America  2  on  the  contrary,  aimed  at  an  absolute  prohibition  against  destroying 
the  prize  and  the  obligation  to  set  it  free,  if  it  were  found  impossible  to  convoy  it 
before  a  prize  court. 

The  delegation  of  Great  Britain,  in  support 3  of  its  proposition,  took  the 
standpoint  of  the  present  law,  which  it  submitted  as  not  authorizing  destruction. 
Replying  to  the  argument  above  mentioned,  based  on  the  difference  in  the 
geographical  situation  of  States,  it  added  that  if  such  geographical  situation  did 
indeed  prevent  a  State  from  exercising  effectively  the  right  of  seizure  with  respect 
to  neutral  vessels  carrying  contraband  or  running  a  blockade,  it  must  neverthe- 
less leave  them  free. 

The  Commission  was  unanimously  of  the  opinion  that  it  was  in  no  way  in- 
cumbent upon  it  to  investigate  what  the  present  law  was,  but  only  what  law  it 
should  promulgate;  that  it  was  not  called  upon  to  discuss  here  de  lege  lata,  but 
de  lege  ferenda;  and  it  recognized  4  the  fact  that  there  was  a  connection  between 
the  question  of  the  destruction  of  prizes  and  the  question  of  the  free  access  of 
prizes  to  neutral  ports,  which  had  been  submitted  to  the  Third  Commission  for 
study ;  and  that,  in  consequence,  there  should  be  a  joint  study  of  the  questions  by 
the  two  committees  of  examination.5 

In  your  committee  of  examination  the  Russian  system  of  the  right  of  de- 
struction and  the  Anglo-American  system  of  the  prohibition  of  destruction  were 
taken  up  and  developed.6  The  delegation  of  Germany  7  declared  that  it  was  en- 
tirely of  the  point  of  view  of  the  delegation  of  Russia. 

The  Italian  delegation8  stated  the  connection  which  existed,  in  its  opinion, 
between  this  question  and  that  of  the  right  of  prizes  to  enter  neutral  ports,  con- 
templated by  Article  23  of  the  draft  regulations  upon  the  access  of  belligerent 
vessels  to  neutral  ports  and  their  stay  therein,  which  was  elaborated  by  the  com- 
mittee of  examination  of  the  Third  Commission. 

Pursuant  to  this  last  point  of  view,  a  meeting  of  the  two  committees  of  ex- 
amination took  place.'  In  the  first  place  a  ballot  was  taken  on  the  principle  of 
the  free  access  of  prizes  to  neutral  ports,  established  by  the  said  Article  23.  This 
ballot  resulted  in  9  votes  for  and  2  votes  against  the  principle,  with  6 
[1102]  abstentions.  A  ballot  was  then  taken  on  the  Anglo-American  proposition 
{prohibition  of  the  destruction  of  prizes),  resulting  in  a  vote  of  11  for  and 
4  against  the  proposition,  with  2  abstentions ;  and,  finally,  a  ballot  was  taken  on 

*  Post,  Fourth  Commission,  annex  39. 
1  Ibid.,  annex  42. 

*  Speech  of  his  Excellency  Sir  Ernest  Satow,  twelfth  meeting  of  the  Commission, 
August  7,  1907. 

*  Remarks  of  his  Excellency  Count  Tornielli,  ibid. 

'  Remarks  of  his  Excellency  Mr.  Martens,  president,  ibid. 

*  See,  in  support  of  the  Russian  proposition,  the  speech  of  Commander  Behr,  eighth 
meeting  of  the  committee,  August  24,  1907  (see  ante)  ; — in  support  of  the  Anglo-American 
propositions,  the  remarks  of  his  Excellency  Sir  Ernest  Satow,  ibid.;  and  the  eleventh 
meeting  of  the  committee,  September  4,  1907,  as  well  as  remarks  of  General  G.  B.  Davis, 
in  the  name  of  the  delegation  of  the  United  States  of  America,  thirteenth  meeting  of  the 
committee,  September  9,  1907. 

*  Declarations  of  Mr.  Kriege,  eighth  meeting  of  committee,  August  24,  1907 ;  ninth 
meeting,  August  28;  eleventh  meeting,  September  4;  thirteenth  meeting,  September  9; 
and  the  documents  printed  in  annex  43. 

*  Remarks  of  his  Excellency  Count  Tornielli  and  his  Excellency  Mr.  Fusinato, 
eighth  meeting  of  the  committee,  August  24,  1907 ;  ninth  meeting,  August  28. 

*  See  fourteenth  meeting  of  the  committee,  September  10,  1907. 
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the  Russian  proposition  (right  to  destroy)  resulting  in  6  votes  for  and  4  votes 
against  the  proposition,  with  7  abstentions. 

Such  was  the  result  of  these  deliberations,  which  may  be  summed  up,  it 
would  seem,  as  follows:  The  free  access  of  belligerent  prizes  to  neutral  ports 
received  a  slight  majority ;  the  prohibition  of  the  right  to  destroy,  more  or  less 
dependent  for  the  most  part  on  such  free  access,  received  a  slightly  greater 
majority ;  and,  finally,  the  right  to  destroy,  under  any  condition,  also  received 
a  slight  majority  and  a  number  of  abstentions.  Under  these  circumstances,  it 
seemed  to  the  Committee  to  be  difficult  to  reach  an  agreement  at  the  present  time, 
but  it  is  in  the  power  of  the  Commission  alone  to  take  definitive  action  on  the 
question. 


FOURTH  COMMISSION 

COMMITTEE  CHARGED  WITH  THE   STUDY  OF  THE   QUESTION 
OF  CONTRABAND  OF  WAR 


[1105] 

FIRST  MEETING 

AUGUST  12,  1907 


His  Excellency  Lord  Reay  presiding. 

His  Excellency  Mr.  Martens,  as  President  of  the  Fourth  Commission,  opens 
the  meeting,  recalling  that  a  committee  composed  of  Mr.  Kriege  (Germany), 
Rear  Admiral  Sperry  (United  States  of  America),  his  Excellency  Mr.  Ruy 
Barbosa  (Brazil),  his  Excellency  Mr.  Augusto  Matte  (Chile),  Mr.  Louis 
Renault  (France),  his  Excellency  Lord  Reay  (Great  Britain),  Captain  Behr 
(Russia),  and  Mr.  Fromageot  (Secretary  of  the  Commission)  has  been  charged 
by  the  Fourth  Commission  with  the  study  of  the  question  of  contraband  of  war. 
He  proposes  that  the  Bureau  of  the  committee  be  constituted  and  that  his  Ex- 
cellency Lord  Reay  be  elected  President.     {Loud  applause.') 

His  Excellency  Lord  Reay  accepts  the  presidency  and  proposes  that  Mr. 
Fromageot  be  appointed  reporter  1  of  the  committee.     {Assent.)  > 

The  President  remarks  that  the  proposal  of  the  British  delegation  2  to 
abandon  the  principle  of  contraband  of  war  not  having  been  accepted  unanimously, 
the  committee  of  examination  must  seek  in  the  other  proposals  submitted  to  the 
Commission  elements  of  a  general  agreement  on  this  question. 

Mr.  Kriege  thinks  that  it  would  be  more  practical,  before  proceeding  to  the 
discussions,  to  formulate  certain  questions  relating  to  the  matters  submitted  to 
the  committee's  consideration.  It  seems  to  him  ill-advised  to  base  the  discussion 
on  a  single  one  of  the  projects  presented  to  the  Commission,  as  this  might  give 
the  delegation  responsible  for  it  an  advantage. 

Mr.  Louis  Renault  concurs  in  this  view  and  proposes  that  the  committee 
pass  successively  upon  the  main  points  of  the  various  proposals.  Since  it  is  ad- 
mitted that  the  notion  of  contraband  of  war  is  to  continue,  it  is  necessary  first 
of  all  to  know  what  article  will  constitute  so-called  absolute  contraband. 
[1106]  Rear  Admiral  Sperry  desires  to  lay  down  the  general  theory  on  which 
the  proposal  of  the  delegation  of  the  United  States  of  America  3  is  based. 
It  is  very  difficult  to  make  up  a  list  of  articles  constituting  contraband  which  will 
have  an  absolute  force.  Under  present  conditions,  articles  intended  for  military 
purposes  change  so  rapidly  that  a  list  of  such  articles,  even  though  it  were  perfect, 
would  remain  satisactory  only  a  few  years.  It  would  therefore  be  desirable  to 
establish  a  general  formula  within  the  limits  of  which  the  belligerents  them- 
selves could  determine  the  articles  constituting  contraband.  In  case  of  disputes, 
the  prize  courts  would  have  to  decide  whether  such  or  such  an  article  on  the 
list  was  really  contraband  of  war.  The  international  convention  to  be  concluded 
should  formulate  in  the  first  place  the  definition  of  articles  of  absolute  contraband, 
that  is  to  say,  articles  that  are  always  used  for  military  purposes,  and  then  limit 

'Report  on  contraband  of  war;  see  report  to  the  Conference,  vol.  i,  p.  250  [256] 

*  Annex  27. 

*  Annex  31. 
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conditional  contraband  by  means  of  strict  provisions  concerning  its  quality  and 
quantity. 

Mr.  Louis  Renault  finds  that  the  system  advocated  by  Rear  Admiral  Sperry 
has  serious  drawbacks,  since  it  would  result  in  differences  of  interpretation.  It 
is  to  the  interest  of  commerce  that  the  list  of  contraband  articles  shall  be  as  clear 
and  exact  as  possible.  He  is  far  from  denying  that  under  present  conditions  such 
a  list  could  have  only  a  relative  value,  and  he  thinks  that  the  suggestion  of  an 
English  writer  that  this  list  be  revised  every  five  years  is  not  without  foundation. 
But  from  the  standpoint  of  shippers,  as  well  as  from  that  of  cruisers,  a  list 
of  specified  articles  of  contraband  seems  to  be  preferable  to  an  absolute  formula. 

Mr.  Kriege  observes  that  Mr.  Louis  Renault's  objections  relate  to  the 
proposal  of  the  delegation  of  the  United  States  of  America,  as  well  as  that  of 
the  German  delegation.1  He  shares  entirely  the  opinion  of  Rear  Admiral  Sperry 
as  to  the  impossibility  of  determining  in  advance  all  articles  of  contraband.  That 
is  why  he  would  have  preferred  a  general  clause,  defining  contraband,  which 
would  permit  Governments  to  add  new  articles  to  those  which  were  formerly 
considered  as  constituting  contraband.  But  at  the  same  time  he  agrees  that  it  is 
of  the  utmost  importance  to  commerce  to  know  what  articles  are  prohibited. 

Mr.  Louis  Renault  thinks  that  Mr.  Kriege's  idea  is  to  be  found  in  part 
in  the  French  proposal.2  By  its  terms  articles  of  absolute  contraband  are  pro- 
hibited by  their  very  character;  on  the  other  hand  the  belligerent  will  have  the 
right  to  determine  by  special  notification  articles  of  relative  contraband.  Com- 
merce would  be  sufficiently  informed  by  the  belligerent's  declaration  on  this  sub- 
ject, and  at  the  same  time  the  right  to  take  into  account  the  necessity  of  sup- 
plementing the  list  of  articles  of  absolute  contraband  would  be  reserved.  Abuses 
will  be  prevented  by  the  possibility  of  having  recourse  to  diplomatic  representa- 
tions or  to  the  International  Prize  Court. 

Captain  Behr  concurs  in  Mr.  Louis  Renault's  opinion,  reserving  the  ques- 
tion of  the  International  Prize  Court. 

Mr.  Kriege  states  that  his  point  of  view  is  entirely  in  accord  with  that  of 
Mr.  Louis  Renault,  if  there  is  a  general  clause  permitting  belligerents  to  sup- 
plement, if  necessary,  the  list  of  articles  of  absolute  contraband. 

Rear  Admiral  Sperry  makes  a  similar  declaration.  He  thinks  that  the  gen- 
eral formula  admitted  by  the  French  proposal  must  not  involve  the  pos- 
[1107]  sibility  of  belligerents'  placing  restrictions  on  freedom  of  commerce, 
which  would  be  justified  only  by  their  own  national  interests;  but  that 
a  general  agreement  should  fix  the  limits  of  conditional  contraband. 

His  Excellency  Mr.  Ruy  Barbosa  thinks  that  it  would  be  desirable  not  to 
permit  belligerents  to  abuse  their  right  to  determine  articles  of  contraband  at 
the  beginning  of  a  war,  and  that  to  this  end  it  would  be  necessary  to  reach  an 
international  agreement  concerning  the  definition  of  prohibited  articles. 

Before  closing  the  meeting,  the  President  proposes  that  the  committee  pro- 
ceed at  its  next  meeting  to  examine  the  lists  of  articles  of  absolute  contraband 
contained  in  the  French  2  and  the  Brazilian 3  projects.  The  right  of  every  member 
of  the  committee  to  make  amendments  to  this  list  is  reserved. 

Captain  Behr  announces  his  intention  of  filing  at  the  next  meeting  an  amend- 
ment concerning  the  list  of  articles  of  absolute  contraband. 

1  Annex  28. 

*  Annex  29. 

*  Annex  30. 


[1108] 

SECOND  MEETING 

AUGUST  15,  1907 


His  Excellency  Lord  Reay  presiding. 
The  minutes  of  the  first  meeting  of  the  committee  are  adopted. 
The  President  proposes  that  the  committee  discuss  the  list  of  articles  of 
absolute  contraband  as  compiled  by  the  French  delegation.1 
The  President  reads  item  No.  1  of  the  list: 

Arms  of  all  kinds  and  their  distinctive  component  parts. 

Mr.  Kriege  desires  to  insert  the  words,  "  including  arms  for  sporting  pur- 
poses," as  such  arms  can  be  used  for  military  purposes. 

This  proposal  is  adopted,  and  the  first  item  of  the  list  is  worded  as  follows : 

1.    Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and  their 
distinctive  component  parts. 

The  President  reads  item  No.  2  of  the  list,  phrased  as  follows: 

Projectiles,   charges,  and  cartridges  of  all   kinds  and  their  distinctive 
component  parts. 

This  text  is  adopted  unanimously. 

The  President  asks  whether  any  member  has  any  comments  to  make  on 
item  No.  3,  whose  text  reads: 

Powders  and  explosives  of  all  kinds. 

Rear  Admiral  Sperry  remarks  that  the  term  "  explosives  of  all  kinds  "  ap- 
pears to  him  too  general.  There  are  explosives  that  are  used  in  the  mining  indus- 
try and  in  other  peaceful  industries. 

Mr.  de  Beaufort  concurs  in  this  observation. 

Major  General  Amourel  thinks  that  it  would  be  difficult  to  draw  a  dis- 
tinction between  explosives  intended  for  peaceful  use  and  those  that  are  de- 
signed for  military  purposes. 

In  the  discussion  on  this  subject,  in  which  Mr.  Fromageot  (reporter),  Rear 
Admiral  Sperry,  Major  General  Amourel,  Mr.  de  Beaufort,  Mr.  Kriege, 
[1109]  Captain  Behr,  Mr.  Louis  Renault,  and  Captain  Ottley  take  part,  it  is 
brought  out  that  explosives  used  for  military  purposes  differ  in  general 
from  explosives  intended  for  peaceful  industries  (such,  for  example,  as  com- 
pressed powders  of  large  diameter)  and  are  generally  very  expensive.  Again, 
nothing  would  prevent  the  use  of  explosives  intended  for  military  purposes  in  this 
or  that  peaceful  industry. 

To  remove  the  objections  raised  to  the  wording  of  item  No.  3,  Major  Gen- 
eral Amourel  proposes  that  it  be  modified  to  read  as  follows : 

3.    Powder  and  explosives  specially  prepared  for  use  in  war. 

This  text  is  adopted  unanimously. 

1  Annex  29. 
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The  committee  then  accepts  items  Nos.  4  and  5  of  the  list *  reading  thus : 

Gun  mountings,  limber  boxes,  limbers,  military  wagons,  field  forges, 
and  their  distinctive  component  parts. 

Clothing  and  equipment  of  a  distinctively  military  character. 

With  regard  to  item  No.  6,  which  reads,  "  Harness  of  all  kinds,"  Rear 
Admiral  Sperry  proposes  to  limit  its  scope  by  adding  the  words  "  military 
harness,"  the  French  formula  seeming  to  him  to  be  too  vague. 

Mr.  Louis  Renault  accepts  this  amendment. 

Item  No.  6  is  accepted  in  the  following  form  suggested  by  Major  General 
Amourel : 

6.    All  kinds  of  harness  of  a  distinctively  military  character. 
The  President  reads  item  No.  7 : 

Saddle,  draft,  and  pack  animals. 

Rear  Admiral  Sperry  considers  the  wording  too  broad  and  would  like  to 
make  it  more  restrictive,  thus :  " .    .    .  animals  suitable  for  military  use." 

Major  General  Amourel  replies  that,  if  saddle,  draft,  and  pack  animals  are 
found  on  a  vessel  near  the  theater  of  war,  it  would  seem  to  be  certain  that  they 
are  in  most  instances  intended  to  be  used  for  military  purposes  and  consequently 
constitute  contraband.  But  in  order  to  meet  Rear  Admiral  Sperry's  objection, 
he  could  accept  the  following  form :  "  Saddle,  draft,  and  pack  animals  suitable 
for  use  in  war." 

Rear  Admiral  Sperry  having  concurred  in  this  wording,  it  is  accepted  by 
the  committee. 

The  President  reads  item  No.  8  of  the  list,  which  is  adopted  without  dis- 
cussion :  "  Articles  of  camp  equipment  and  their  distinctive  component  parts." 

With  regard  to  item  No.  9 :  "  Naval  military  material." 

Mr.  Kriege  asks  himself  whether  the  expression,  "  naval  military  material " 
is  sufficiently  clear. 

Rear  Admiral  Sperry  makes  a  similar  observation. 
[1110]   Mr.  Louis  Renault  states  that  he  is  ready  to  withdraw  the  proposal 
contained  in  item  No.  9,  inasmuch  as  the  essential  articles  of  naval 
military  material  are  specifically  mentioned  in  item  No.  11  of  the  list. 

Captain  Behr  asks  whether,  if  item  No.  9  is  omitted,  articles  such  as 
torpedo  boat  boilers  can  nevertheless  be  considered  articles  of  absolute  con- 
traband. 

Mr.  Louis  Renault  replies  that  torpedo  boat  boilers  are  certainly  included 
in  the  category  of  articles  referred  to  in  item  No.  11. 

The  President  asks  the  committee  whether,  in  view  of  Mr.  Louis  Renault's 
statement,  item  No.  9  of  the  list  should  not  be  omitted. 

It  is  decided  to  do  so. 

Item  No.  10  of  the  list  is  adopted  without  discussion :  "  Armor  plates." 

The  President  reads  item  No.  11:  "War-ships,  including  boats,  and  their 
distinctive  component  parts." 

Rear  Admiral  Sperry  states  that  he  cannot  accept  the  proposed  text.  In 
his  opinion,  there  may  be  component  parts  of  war-ships  and  boats,  whose  mili- 
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tary  character  it  is  very  difficult  to  prove.  The  delegation  of  the  United  States 
of  America  is  not  in  favor  of  the  extension  of  the  list  of  articles  of  absolute 
contraband.  Among  the  component  parts  of  a  war-ship  there  are  only  armor 
plates,  boilers,  and  machinery  which  are  actually  of  such  a  character  that  they 
could  not  be  used  on  merchant  ships.  He  therefore  prefers  that  only  the  articles 
aforesaid  be  mentioned  in  the  list  and  that  the  sweeping  expression,  "  distinctive 
component  parts,"  be  omitted. 

Major  General  Amourel  remarks  that  it  is  difficult  to  enumerate  the  articles 
belonging  to  a  war-ship  that  are  distinctive  as  such.  In  addition  to  the  articles 
mentioned  by  Rear  Admiral  Sperry,  there  are  others  about  which  there  can  be 
no  doubt  as  to  their  strictly  military  purpose,  as,  for  instance,  electrical  apparatus 
for  the  transmission  of  firing  and  pointing  signals  and  the  hydraulic  apparatus  for 
conveying  ammunition.  These  articles  cannot  in  any  case  be  used  on  a  mer- 
chant ship. 

Mr.  Kriege  supports  Rear  Admiral  Sperry's  proposal.  If  certain  of  the 
distinctive  component  parts  of  a  war-ship  should  not  be  covered  by  the  formula 
proposed  by  the  delegate  of  the  United  States,  there  would  be  no  great  danger, 
since  it  is  proposed  to  add  to  the  list  under  discussion  a  general  clause  which 
would  allow  a  belligerent  to  supplement  the  enumeration  of  articles  of  absolute 
contraband.  This  or  that  article  not  specifically  mentioned  in  the  permanent  list 
of  articles  of  absolute  contraband  could  be  added  by  virtue  of  this  general  clause. 
Under  these  circumstances,  he  would  prefer  to  meet  the  objections  of  Rear 
Admiral  Sperry  in  order  that  the  list  now  under  discussion  may  be  adopted 
unanimously. 

Mr.  Louis  Renault  thinks  that  it  would  be  contrary  to  the  fundamental 
conception  of  absolute  contraband  to  omit  the  articles  mentioned  by  General 
Amourel,  which  are  without  any  doubt  intended  exclusively  for  use  in  war. 

Mr.  Fromageot,  replying  to  Mr.  Kriege,  remarks  that,  if  the  general  clause 
in  question  is  made  too  broad  in  scope,  the  list  of  articles  of  absolute 
[1111]  contraband  will  not  render  commerce  the  service  which  it  should  render, 
because  there  will  always  be  doubt  as  to  whether  this  or  that  article  con- 
stitutes contraband.  Again,  the  fears  expressed  by  Rear  Admiral  Sperry  do 
not  seem  to  be  warranted,  as  the  list  mentioned  only  "  distinctive  component 
parts." 

Captain  Behr  thinks  that  the  more  exact  and  detailed  the  list  of  articles  of 
absolute  contraband  can  be  made,  the  better  it  would  be.  Additions  to  the  list 
by  virtue  of  the  general  clause  referred  to  by  Mr.  Kriege  may  always  give  rise 
to  different  interpretations  and  diplomatic  claims. 

Captain  Ottley  concurs  in  Rear  Admiral  Sperry's  opinion,  stating  that  he 
wants  the  list  to  be  as  limited  as  possible. 

His  Excellency  Mr.  Augusto  Matte  is  of  the  opinion  that  the  Conference 
must  make  the  list  of  articles  of  absolute  contraband  as  complete  as  possible 
and  not  give  belligerents  an  opportunity  to  abuse  the  right  of  supplementing  this 
list  on  the  outbreak  of  war. 

His  Excellency  Mr.  Ruy  Barbosa  states  that  he  is  in  favor  of  as  restrictive 

an  interpretation  as  possible  of  contraband.    The  Brazilian  proposal *  is  inspired 

by  this  general  consideration.     That  is  why  he  is  opposed  to  Article  3  of  the 

French  proposal,2  as  well  as  to  the  general  clause  proposed  by  Mr.  Kriege. 
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Mr.  Louis  Renault  observes  that  it  is  not  now  a  question  of  relative  con- 
traband, covered  by  Article  3  of  the  French  proposal,  of  which,  by  the  way,  his 
Excellency  Mr.  Ruy  Barbosa  has  not  a  correct  impression.  He  proposes  there- 
fore that  the  discussion  on  absolute  contraband  be  continued  and  that  the  objec- 
tions of  Rear  Admiral  Sperry  with  regard  to  item  No.  1 1  of  the  list  be  met. 

Mr.  Kriege  replies  to  his  Excellency  Mr.  Ruy  Barbosa  that  the  general 
clause  that  he  advocates  is  to  be  found  in  paragraph  5  of  Article  1  of  the 
Brazilian  proposal *  in  almost  the  same  words  as  in  paragraph  a  of  Article  1 
of  the  German  proposal.2  The  concluding  words  of  the  said  paragraph  5  could 
very  easily  be  added  as  a  new  paragraph  at  the  end  of  the  French  list. 

Mr.  Louis  Renault  recalls  that  the  general  clause  to  be  added  to  the  French 
list  was  accepted  to  give  effect  to  the  observation  made  with  regard  to  the  neces- 
sity of  taking  into  account  new  inventions  in  the  line  of  articles  used  in  war. 

After  an  exchange  of  views  between  Mr.  Kriege  and  his  Excellency  Mr. 
Ruy  Barbosa,  the  President  notes  that  the  committee  is  in  complete  accord  as 
to  the  general  clause  advocated  by  the  delegate  of  Germany,  which  is  also  to  be 
found  in  the  5th  paragraph  of  Article  1  of  the  Brazilian  proposal,  but  that  the 
question  of  a  special  list  notified  by  the  belligerents  to  neutrals  requires  careful 
consideration.  He  proposes  that  the  committee  return  to  the  discussion  of  item 
No.  11  of  the  French  list. 

On  the  proposal  of  Captain  Ottley,  the  committee  adopts  the  following 
amendment  of  Article  11,  to  take  into  account  the  observations  of  the  delegate 
of  the  United  States  of  America: 

War-ships,  including  boats,  and  their  distinctive  component  parts  of 
such  a  nature  that  they  can  only  be  used  on  a  vessel  of  war. 

Rear  Admiral  Sperry  feels  that  he  must  reserve  his  vote. 
[1112]  The  President  reads  item  No.  12  of  the  list:  "Balloons  and  their  dis- 
tinctive component  parts." 
In  view  of  the  impossibility  of  making  a  distinction  between  balloons  in- 
tended for  use  in  war  and  those  that  are  not,  Mr.  Louis  Renault  states  that  he 
does  not  insist  upon  the  adoption  of  item  No.  12. 
Item  No.  12  of  the  French  list  is  suppressed. 
Item  No.  13  is  read: 

Implements  and  apparatus  specially  designed  for  the  manufacture  of 
munitions  of  war,  for  the  manufacture  or  repair  of  arms  or  military  material, 
for  use  on  land,  at  sea,  or  in  the  air. 

Messrs.  Louis  Renault  and  Fromageot  propose  that  the  words  "  in  the 
air  "  be  stricken  out  and  that  "  exclusively  "  be  substituted  for  "  specially." 

It  is  decided  to  do  so. 

Captain  Behr  recalls  that  at  the  last  meeting  he  suggested  that  a  paragraph 
be  added  to  the  list,  reading,  "  Railroad,  telegraph,  and  telephone  material."  He 
thinks  that  railroad,  telegraph,  and  telephone  construction  work  carried  on  in  the 
theater  of  war  is  always  for  exclusively  military  purposes  and  that  therefore  the 
transportation  of  material  for  such  construction  may  be  considered  transportation 
of  absolute  contraband. 
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In  the  face  of  the  objections  of  Mr.  Kriege  and  Captain  Ottley,  who  con- 
tend that  this  material  belongs  to  the  category  of  relative  contraband,  Captain 
Behr  states  that  he  is  willing  to  withdraw  his  amendment. 

The  President  asks  whether  the  committee  wishes  to  add  to  the  list  adopted 
the  general  clause  that  appears  in  paragraph  5  of  Article  7  of  the  Brazilian 
proposal. 

Mr.  Kriege  says  that  the  committte  has  before  it  three  well-nigh  identical 
formulas :  that  of  the  German  proposal,1  that  of  Brazil,2  and  that  of  the  delega- 
tion of  the  United  States  of  America.3  It  is  desirable  that  a  reading  combining 
these  three  formulas  should  be  presented  at  the  next  meeting.  Articles  belonging 
to  the  category  referred  to  in  this  general  clause  are  to  be  placed  on  a  special  list 
which  will  be  notified  to  neutrals  by  the  belligerents. 

After  an  exchange  of  views,  in  which  the  President,  Messrs.  Louis  Re- 
nault, Kriege,  Captain  Ottley,  and  his  Excellency  Mr.  Ruy  Barbosa  take  part, 
the  committee  unanimously  agrees  that  a  general  clause,  which  will  permit  the 
taking  into  account  of  new  inventions,  should  be  added  to  the  list  adopted.  Mr. 
Louis  Renault  is  requested  to  be  good  enough  to  formulate  such  a  clause,  which 
will  be  discussed  at  the  next  meeting. 

Mr.  Fromageot  reads  the  list  of  articles  of  absolute  contraband  as  adopted 
by  the  committee. 

It  is  worded  as  follows : 

1.  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and  their 
distinctive  component  parts. 

2.  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their  distinctive 
component  parts. 

[1113]     3.  Powder  and  explosives  specially  prepared  for  use  in  war. 

4.  Gun  mountings,  limber  boxes,  military  wagons,  field  forges,  and  their 
distinctive  component  parts. 

5.  Clothing  and  equipment  of  a  distinctively  military  character. 

6.  All  kinds  of  harness  of  a  distinctively  military  character. 

7.  Saddle,  draft,  and  pack  animals  suitable  for  use  in  war. 

8.  Articles  of  camp  equipment,  and  their  distinctive  component  parts. 

9.  Armor  plates. 

10.  War-ships,  including  boats,  and  their  distinctive  component  parts  of 
such  nature  that  they  can  only  be  used  on  a  vessel  of  war. 

11.  Implements  and  apparatus  designed  exclusively  for  the  manufacture 
of  munitions  of  war,  for  the  manufacture  or  repair  of  arms,  or  war  ma- 
terial for  use  on  land  or  sea. 

The  President  declares  the  meeting  adjourned,  stating  that  the  first  para- 
graph of  Article  1  of  the  French  proposal,4  not  having  been  studied  by  the  com- 
mittee, is  reserved. 
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His  Excellency  Lord  Reay  presiding. 

The  minutes  of  the  second  meeting  are  adopted. 

Mr.  Fromageot  announces  that  he  has  drawn  up  the  list  of  articles  dis- 
cussed at  the  preceding  meeting  as  articles  of  absolute  contraband.  He  proposes 
to  the  committee  that  this  list  be  preceded  by  a  preamble  laying  down  the  principle, 
and  that  there  be  joined  to  it  an  item  No.  12  permitting  new  inventions  to  be 
taken  into  account.  He  has  added  an  Article  2  on  relative  contraband,  which 
the  French  delegation,  in  a  spirit  of  conciliation,  would  be  willing  to  accept. 

The  draft  reads  as  follows : 

DRAFT  REGULATIONS  ON  CONTRABAND 

Article  1 

Trade  in  the  following  articles,  included  under  the  head  of  absolute  con- 
traband, is,  of  right,  forbidden  to  neutral  ships  bound  for  the  enemy  forces 
or  country,  by  the  mere  fact  that  a  state  of  war  is  known  to  exist: 

1.  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and  their 
distinctive  component  parts. 

2.  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their  distinctive 
component  parts. 

3.  Powder  and  explosives  specially  prepared  for  use  in  war. 

4.  Gun-mountings,  limber  boxes,  limbers,  military  wagons,  field  forges, 
and  their  distinctive  component  parts. 

5.  Clothing  and  equipment  of  a  distinctively  military  character. 

6.  All  kinds  of  harness  of  a  distinctively  military  character. 

7.  Saddle,  draft,  and  pack  animals  suitable  for  use  in  war. 

8.  Articles  of  camp  equipment,  and  their  distinctive  component  parts. 

9.  Armor  plates. 

[1115]   10.    War-ships,  including  boats,  and  their  distinctive  component  parts 
of  such  a  nature  that  they  can  only  be  used  on  a  vessel  of  war. 

11.  Implements  and  apparatus  designed  exclusively  for  the  manufacture 
of  munitions  of  war,  for  the  manufacture  or  repair  of  arms,  or  war  material 
for  use  on  land  or  sea. 

12.  Implements  and  articles  designed  exclusively  for  use  in  war  or  in 
preparation  for  war. 

Article  2 

On  condition  of  previous  notification  through  diplomatic  channels,  bel- 
ligerents have  the  right  to  declare  to  be  likewise  contraband  of  war  articles 
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susceptible  of  use  in  war  or  of  aiding  the  enemy  State,  and  to  prohibit  neu- 
trals to  trade  in  them  when  they  are  destined  for  the  military  or  naval  forces 
or  establishments  or  for  any  department  of  the  enemy  State. 

In  Mr.  Fromageot's  opinion,  item  No.  12  of  Article  1  of  the  project  is  suf- 
ficiently broad  and  will  permit  the  taking  account  of  new  inventions  pertaining  to 
war  which  should  figure  in  the  list  of  articles  of  absolute  contraband.  By  virtue 
of  Article  2  of  the  project,  articles  of  relative  contraband  may  be  declared  such 
only  on  condition  of  special  notification.  On  the  other  hand,  it  seems  to  him 
that  the  articles  referred  to  in  item  No.  12  do  not  require  notification.  This  would 
obviate  the  necessity  of  the  belligerent's  giving  two  kinds  of  notice. 

Rear  Admiral  Sperry,  in  the  name  of  the  delegation  of  the  United  States, 
reads  the  following  declaration  : 

The  delegation  of  the  United  States  has  the  honor  to  announce  that  the 
reservation  made  with  regard  to  item  No.  11  of  the  list  of  contraband  printed 
in  the  minutes  of  the  second  meeting,  August  15,  is  withdrawn,  and  that  the 
list  is  accepted  in  its  entirety. 

Before  continuing  consideration  of  the  question  of  contraband,  the  naval 
delegate  deems  it  desirable  to  explain  briefly  the  reasons  for  the  proposed  pro- 
cedure on  the  part  of  the  delegation  of  the  United  States. 

The  rules  governing  commercial  and  property  rights  at  sea  in  time  of  war 
are  so  inextricably  interrelated  that  it  is  impossible  to  modify  one  without  hav- 
ing to  consider  most  complicated  effects  on  the  administration  of  others,  and  it  is 
probably  for  this  reason  that,  in  spite  of  the  fact  that  the  Institute  of  Inter- 
national Law  has  been  considering  this  question  for  a  number  of  years,  a  mari- 
time code  has  not  yet  been  formulated.  It  is  true  that  the  Naval  War  Code  of 
the  United  States  was  drawn  up  in  1900  for  the  government  of  the  navy,  but  it 
was  rescinded  by  order  of  the  President  in  1903  for  the  specific  reason  that  it 
was  found  impossible  to  harmonize  the  various  systems  of  law  with  which  the 
officers  of  the  fleet  would  have  to  deal,  and  it  was  impossible  to  tie  their  hands 
by  a  rule  which  had  no  force  with  the  enemy.  If  this  great  body  of  learned 
and  eminent  jurists,  publicists,  and  statesmen,  members  of  the  Institute  of 
International  Law,  has  been  unable  to  prepare  for  naval  warfare  a  series  of 
rules  such  as  the  1899  Conference  had  at  its  disposal  in  the  matter  of  war  on 
land,  which  emanated  for  the  most  part  from  the  said  Institute,  it  is  undoubtedly 
because  of  the  inherent  difficulty  of  such  a  task. 

A  list  of  contraband  is  a  thing  apart,  and  whatever  the  system  of  law 
and  aside  from  the  question  whether  the  various  systems  are  improved  and 
harmonized  by  conventions,  the  reduction  and  simplification  of  the  list 
[1116]  of  contraband  will  be  a  great  and  lasting  boon  to  commerce,  which  can- 
not fail  to  be  recognized. 

To  this  end  the  naval  delegate  asks,  in  the  name  of  the  delegation  of  the 
United  States — 

(1)  That  the  list  of  contraband  be  studied  and  adopted  entirely  without 
regard  to  the  study  and  establishment  of  the  international  rules  which  have  been 
discussed  for  centuries. 

(2)  That  the  only  articles  in  which  trade  is  prohibited  as  the  result  of  a 
state  of  war  shall  be  exclusively  articles  adapted  to  military  use;  and  these 
latter  are  in  effect  by  their  nature  and  in  the  same  degree  included  in  the 
category  of  contraband  whether  in  time  of  peace  or  in  time  of  war,  for  a  state 
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of  war  does  not  change  their  purpose,  but  simply  renders  them  liable  to  con- 
fiscation under  certain  circumstances. 

(3)  That  a  paragraph  be  added  to  the  list  already  approved,  stipulating 
that  no  article  is  to  be  included  in  this  list  which  is  not  intended  exclusively 
for  military  use,  and  moreover  that  trade  in  any  article  whatever  not  legally  in- 
cluded in  the  list  shall  never  be  prohibited  as  the  result  of  a  state  of  war. 

The  list  of  contraband  finally  established,  with  the  stipulations  necessary 
to  exclude  once  for  all  the  difficult  and  uncertain  question  of  conditional  or 
accidental  contraband,  it  is  certain  that  the  harmonizing  of  the  various  opinions 
on  the  laws  of  blockade  and  of  prize  will  be  comparatively  easy;  but  until  the 
question  of  contraband  is  settled,  it  will  be  well-nigh  impossible  to  predict  the 
effect  of  a  proposed  modification  of  the  law. 

The  President  says  that,  in  order  to  satisfy  the  opinions  expressed  in  the 
committee,  he  has  prepared  the  following  draft  of  a  general  clause  which  will 
permit  the  taking  account  of  new  inventions  and  which  should  appear  after  the 
first  article  of  the  revised  French  proposal  (list  of  absolute  contraband)  : 

12.    Other  articles  used  exclusively  in  war. 

The  signatory  Powers  agree  to  declare  by  a  list  what  articles  belong  to 
this  category. 

This  list  and  the  changes  which  this  list  may  undergo  must  be  notified  in 
time  of  peace  and  may  not  be  augmented  after  the  outbreak  of  hostilities. 

Major  General  Amourel  remarks  that  there  may  be  new  inventions  after 
the  outbreak  of  hostilities  and  that  it  should  be  possible  for  the  belligerent  to  pro- 
hibit the  transportation  of  this  or  that  article  of  absolute  contraband  which 
was  unknown  before  the  war.  The  final  paragraph  of  the  President's  proposal 
would  deprive  the  belligerent  of  this  right,  which  it  would  seem  to  be  advisable  to 
preserve. 

The  President  replies  that  the  object  of  his  proposal  was  to  forbid  bellig- 
erents to  amend  arbitrarily  the  list  of  articles  of  absolute  contraband  during  a 
war.  Notification  previous  to  the  outbreak  of  hostilities  seems  to  give  sufficient 
guarantee  against  abuses  of  this  kind. 

Major  General  Amourel  observes  that  it  was  not  his  intention  to  dispute 
this,  but,  in  his  opinion,  the  formula  in  question  would  prevent  prohibiting  the 
transportation  of  new  engines  of  war,  whose  existence  was  not  dreamed  of  before 
the  war. 

Mr.  Kriege  concurs  in  this  observation. 

Captain  Behr  thinks  that  the  expression,  "  used  exclusively  in  war,"  is  a 
sufficient  check  upon  arbitrary  action  by  belligerents. 
[1117]   The  President  recognizes  the  justice  of  these  observations  and  declares 
himself  ready  to  withdraw  the  last  paragraph  of  his  proposal  on  condition 
that  the  second  paragraph  is  modified  as  follows: 

The  signatory  Powers  agree  to  declare,  by  means  of  a  list,  what  articles 
belong  to  this  category  and  to  notify  this  list. 

Mr.  Kriege  proposes  that  the  following  words  be  added,  "  to  the  neutral 
Governments  or  their  diplomatic  agents." 

The  President  remarks  that,  in  his  opinion,  it  would  be  very  useful  if  the 
list  of  articles  referred  to  in  item  No.  12  were  drawn  up  and  notified  in  time  of 
peace.  This  would  admit  of  its  being  discussed  and  would  prevent  possible  dis- 
putes in  time  of  war.  While  admitting  that  it  is  impossible  to  create  such  an 
obligation,  he  thinks  that  the  door  should  not  be  closed  to  such  notifications  in 
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time  of  peace.  This  would  exclude  the  wording  proposed  by  the  honorable 
delegate  of  Germany. 

Rear  Admiral  Sperry  says  that  this  is  his  opinion  also. 

Mr.  Kriege  prefers  for  practical  reasons  notification  after  the  outbreak  of 
hostilities. 

In  the  opinion  of  Captain  Ottley,  previous  notification  might,  on  the  con- 
trary, be  very  useful,  since  it  would  permit  a  Government  to  apply  for  its  part 
the  list  of  more  or  less  length  notified  by  its  enemy. 

Mr.  Louis  Renault  remarks  that  the  present  discussion  is  of  secondary 
importance.  It  is  unlikely  that  inventions  will  be  made  that  will  not  be  included 
in  the  list  of  articles  of  absolute  contraband  adopted  by  the  committee,  and  it 
would  not  be  necessary  to  notify  such  a  list,  especially  in  time  of  peace.  The 
main  question  is  whether  there  is  absolute  contraband  only,  or  conditional  con- 
traband as  well.  Rear  Admiral  Sperry's  declaration  excludes  the  conception  of 
relative  contraband,  and  this  opinion  seems  to  be  shared  by  the  British  delegation. 
For  his  part,  he  is  not  prepared  to  accept  such  a  proposition  and  thinks  that  the 
committee  should  pass  upon  the  subject,  each  one  retaining  his  freedom  of  action. 

Rear  Admiral  Sperry  says  that  the  delegation  of  the  United  States  is  not 
in  a  position  to  accept  Article  3  of  the  original  French  project.  In  his  opinion, 
trade  in  articles  that  do  not  belong  to  the  list  of  absolute  contraband  should 
not  be  prohibited.  All  that  would  be  necessary  would  be  to  admit  the  existence 
of  a  special  category  of  services  rendered  to  the  belligerent,  which,  by  virtue  of 
the  law  of  nations,  would  be  liable  to  punishment  as  "  unneutral  services  " ;  the  act 
of  transporting  dispatches  of  the  belligerent,  for  instance,  might  involve  con- 
fiscation of  the  vessel  and  imprisonment  of  the  crew. 

Mr.  Kriege  states  that  the  German  delegation  does  not  wish  to  give  up  the 
system  of  relative  contraband  as  formulated  in  Article  1  of  its  proposal.1  It 
would  be  dangerous  to  permit  the  transportation  of  articles  destined  for  the 
service  of  enemy  forces,  even  though  they  might  be  used  for  peaceful  purposes. 

Captain  Behr  is  of  Mr.  Kriege's  opinion  and  thinks  that  it  is  impossible 
to  do  without  the  conception  of  relative  contraband. 

His  Excellency  Mr.  Augusto  Matte  says  that,  in  his  opinion,  it  would  cer- 
tainly be  very  desirable  to  bring  about  the  abolition  of  relative  contraband, 
[1118]  but  that  in  the  face  of  the  declarations  of  the  German,  French,  and  Rus- 
sian delegations  rejecting  this  proposal,  it  seems  to  him  useless  to 
continue  to  discuss  it.  He  prefers  therefore  to  seek  in  the  projects  relative  to 
conditional  contraband  submitted  to  the  Commission  a  common  ground  of  agree- 
ment which  will  admit  of  making  considerable  progress  as  compared  with  the 
present  situation.  He  therefore  renounces  his  personal  sympathy  with  the  project 
for  the  abolition  of  the  conception  of  relative  contraband. 

Mr.  Kriege  remarks  that  the  abolition  of  relative  contraband  would  have 
the  effect  of  making  legal  transportation  of  coal  and  provisions  directly  to  the 
enemy  forces,  even  on  the  sea,  unless  the  British  project  on  auxiliary  vessels  is 
adopted. 

The  President  says  that  the  Fourth  Commission  not  having  met  for  a  num- 
ber of  weeks,  the  British  delegation  has  been  unable  to  state  that  it  had  decided 
to  withdraw  its  proposal  concerning  auxiliary  vessels.2     This  proposal  is  not 
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within  the  scope  of  the  committee  and  it  will  not  be  submitted  to  examination  by 
the  Conference. 

Mr.  Louis  Renault  observes  that  allusion  has  been  made  in  the  course  of 
the  debate  to  "  unneutral  services." 

Even  with  the  President's  declaration,  the  consequences  of  the  abolition  of 
relative  contraband  do  not  appear  to  him  to  have  been  made  sufficiently  clear. 
Mr.  Kriege  concurs  in  this  view. 

The  President  states  that  opinions  on  this  subject  in  the  committee  seern 
to  be  equally  divided :  the  delegation  of  Brazil,  as  appears  from  its  proposal,1  the 
delegations  of  Chile,  of  the  United  States  of  America,  and  of  Great  Britain  are  in 
favor  of  the  abolition  of  relative  contraband.  On  the  other  hand,  the  delegations 
of  Germany,  of  France,  and  of  Russia  prefer  to  preserve  the  law  in  force.  Never- 
theless the  British  delegation  is  ready  to  discuss  the  projects  relating  to  conditional 
contraband  that  have  been  submitted  to  the  Commission. 

Rear  Admiral  Sperry  recalls  the  resolution  of  the  delegation  of  the  United 
States  "of  America  to  withdraw  for  the  time  being  the  second  paragraph  of  its 
proposal.2 

His  Excellency  Mr.  Augusto  Matte  thinks  that  it  would  be  desirable  to 
close  the  discussion  on  absolute  contraband.  The  committee  has  drawn  up  the 
list  of  articles  of  absolute  contraband ;  it  remains  for  it  to  pass  upon  the  places 
where  such  articles  will  be  liable  to  seizure.  The  German  proposal  permits  the 
seizure  of  contraband  only  if  the  vessel  is  headed  directly  for  an  enemy  port  or 
a  port  occupied  by  the  enemy,  or  for  the  armed  forces  of  the  enemy. 

Mr.  Kriege  prefers  that  the  definition  of  relative  contraband  be  determined 
first  of  all,  reserving  the  question  of  continuous  voyage.  This  question  elimi- 
nated, the  differences  between  the  German  and  the  French  projects  are  very 
slight.  Such  a  difference  exists,  for  example,  in  the  definition  of  relative  contra- 
band. While  the  German  proposal  considers  as  relative  contraband  only  articles 
destined  for  the  armed  forces  of  the  enemy,  the  French  project  includes  also 
in  this  category  other  articles  that  are  destined  for  various  departments  of  the 
enemy  State. 

Mr.  Louis  Renault  observes  that  Article  2  of  the  revised  French  project 
was,  in  effect,  recast,  in  order  to  take  into  account  the  views  and  leanings  of  the 
committee.  The  system  proposed  seems  to  be  a  considerable  improvement  over 
the  situation  of  neutrals  during  recent  wars.     He  therefore  recommends  this 

system  to  the  committee,  as  its  adoption  will  constitute  real  progress. 
[1119]   Captain  Behr  states  that  the  formula  proposed  relative  to  the  destina- 
tion of  conditional  contraband  does  not  seem  to  him  to  be  satisfactory, 
since  it  will  always  be  easy  for  the  owner  to  free  his  cargo  of  the  danger  of 
seizure  by  addressing  it  to  an  individual. 

Mr.  Louis  Renault  thinks  that  this  is  a  question  of  proof. 
The  President  concurs  in  Captain  Behr's  observation,  stating  that  it  is 
precisely  because  of  the  practical  difficulties  pointed  out  by  the  delegate  of  Russia 
that  Great  Britain  proposes  that  the  conception  of  relative  contraband  be  sacri- 
ficed. 

In  the  course  of  an  exchange  of  views  instigated  by  Captain  Behr's  observa- 
tion, in  which  Messrs.  Louis  Renault,  Kriege,  Rear  Admiral  Sperry,  Captain 

1  Annex  30. 
'  Annex  31. 


THIRD  MEETING,  AUGUST  21,  1907  1103 

Behr,  and  Mr.  Fromageot  take  part,  it  is  ascertained  that  the  burden  of  proof 
as  to  the  enemy  destination  of  conditional  contraband  is  upon  the  captor,  by  virtue 
of  the  general  rule  that  he  who  makes  a  claim  must  prove  his  right,  but  that  the 
officer  who  effects  the  seizure  will  always  be  permitted  to  investigate  whether 
the  destination  of  the  cargo  appearing  in  the  ship's  papers  is  not  fraudulent. 
The  captor's  freedom  of  judgment  is  intact,  on  condition  only  that  he  prove  before 
a  prize  court  that  the  cargo  was  destined  for  the  forces  of  the  enemy.  Cases  may 
arise  in  which  such  destination  is  to  be  presumed;  absolute  presumption,  prae- 
sumptio  juris  et  de  jure,  is  established,  for  instance,  by  Article  2  of  the  German 
proposal,  which  reads  as  follows: 

There  is  absolute  presumption  that  the  materials  and  articles  designated 
in  Article  \b  are  destined  for  the  armed  force  of  the  enemy  when  the  ship- 
ment in  question  is  addressed  to  the  authorities  or  a  military  contractor  of 
the  enemy  Power,  or  when  it  is  consigned  to  a  fortified  place  in  the  enemy 
country  or  to  some  other  place  serving  as  a  support  to  the  forces  of  the 
enemy. 

The  President  having  inquired  whether  the  delegate  of  Germany  is  disposed 
to  admit  a  list  of  articles  which  cannot  in  any  case  be  considered  articles  of  con- 
traband, Mr.  Kriege  replies  that  it  would  be  very  difficult  to  do  so,  as  nearly 
all  articles  can  be  used  in  war  and  be  destined  for  the  armed  forces  of  the  enemy. 

Rear  Admiral  Sperry  states  that  in  the  opinion  of  the  delegation  of  the 
United  States  of  America  it  would  be  very  difficult  to  settle  the  question  of  con- 
tinuous voyage,  as  well  as  the  consequences  of  the  transportation  of  contraband, 
and  that  is  why  he  proposes  that  the  committee  confine  itself  to  deciding  the 
question  regarding  the  nature  of  articles  of  conditional  contraband. 

Messrs.  Louis  Renault,  Kriege,  and  Captain  Behr,  on  the  contrary,  think 
that  the  two  questions  mentioned  by  Rear  Admiral  Sperry  are  of  vital  interest 
and  should  be  decided  by  the  Conference. 

The  President  asks  Mr.  Kriege  whether  Article  4  of  the  German  project1 
regarding  the  seizure  of  a  vessel  carrying  contraband  refers  to  conditional  con- 
traband as  well  as  absolute  contraband. 

Mr.  Kriege  replies  in  the  affirmative. 

The  President  remarks  that  this  is  not  the  system  established  by  the  original 
French  proposal.2 
[1120]  Mr.  Louis  Renault  replies  that  the  system  of  preemption  established  by 
Article  4  of  that  proposal  is  omitted  in  the  new  project  filed  at  the  begin- 
ning of  the  meeting.  The  question  of  the  seizure  of  a  vessel  carrying  contraband 
does  not  present  very  serious  difficulties.  The  committee  is  in  agreement  in  con- 
sidering that  the  contraband  cargo  is  always  liable  to  seizure.  The  systems 
vary  as  to  the  quantity  of  contraband  which  may  entail  the  capture  of  the  ves- 
sel. The  French  rule,  established  in  the  eighteenth  century,  fixes  this  amount 
at  three-fourths  of  the  entire  cargo;  this  rule  is  reproduced  in  the  proposal  of 
his  delegation.2  However,  he  is  disposed  to  reduce  the  figure  in  order  to  prevent 
speculation. 

Mr.  Kriege  says  that,  so  far  as  he  is  concerned,  he  is  ready  to  accept  the 

minimum  of  one-third  or  one-fourth,  although  the  German  proposal  places  the 

figure  at  one-half. 
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Major  General  Amourel  asks  himself  whether  there  should  not  be  a  dif- 
ferent rule  for  the  transportation  of  absolute  contraband. 

Mr.  Louis  Renault  says  that  the  presence  of  absolute  contraband  on  board 
may  be  unknown  to  the  captain  and  therefore  it  would  be  unjust  to  confiscate 
the  vessel  simply  because  it  had  three  or  four  revolvers  on  board. 

Captain  Bern-  points  out  that  the  value  of  the  articles  of  contraband  as  com- 
pared with  the  value  of  articles  of  lawful  commerce  carried  by  a  vessel  cannot, 
in  his  opinion,  serve  as  a  basis.  A  chest  of  gold  on  board  a  vessel  might  free 
it  from  confiscation,  even  though  the  rest  of  the  cargo  is  contraband.  It  would 
perhaps  be  desirable  to  take  into  account  not  only  the  value,  but  also  the  volume 
and  the  weight  of  the  contraband. 

Mr.  Fromageot  proposes  that  the  basis  be  the  freight  charge  on  the  cargo, 
as  shown  by  the  manifests  and  bills  of  lading. 

Mr.  Kriege  says  that  the  case  referred  to  by  Captain  Behr  will  certainly 
be  considered  an  act  in  fraudem  conventionis  by  prize  courts. 

The  President  proposes  that  the  committee  return  to  the  discussion  of  item 
No.  12  of  the  list  of  absolute  contraband. 

Mr.  Kriege  asks  whether  in  the  opinion  of  the  French  delegation  there 
should  be  notification  in  the  matter  of  the  articles  referred  to  in  item  No.  12. 

Mr.  Louis  Renault  would  like  to  avoid  the  necessity  of  two  notifications  to 
neutrals,  one  pertaining  to  articles  of  relative  contraband  and  the  other  to  articles 
mentioned  in  item  No.  12.  It  seems  to  him  fanciful  to  imagine  that  inventions 
will  be  made  which  would  not  come  under  any  of  the  headings  of  the  list  of  abso- 
lute contraband  already  drawn  up. 

Mr.  Kriege  replies  that  the  declarations  relative  to  contraband  made  bv 
belligerents  during  recent  wars  have  always  mentioned  two  classes  of  prohibited 
articles  and  that  therefore  the  inconvenience  of  two  notifications  would  not  be 
very  great  in  practice. 

The  President  adjourns  the  meeting,  expressing  the  hope  that  an  agreement 
may  be  reached  at  the  next  meeting  on  the  questions  which  have  been  under 
discussion. 


[1121] 

FOURTH  MEETING 

SEPTEMBER  14,  1907 


His  Excellency  Lord  Reay  presiding. 

The  President  asks  whether  there  are  any  observations  regarding  the  min- 
utes of  the  third  meeting. 

As  no  one  has  any  remarks  to  offer,  he  declares  the  minutes  adopted  and 
thanks  the  Secretariat  for  the  care  with  which  they  have  been  drawn  up. 

The  President  proposes  that  the  committee  take  up  the  discussion  of  the 
German  delegation's  proposal  concerning  the  protection  of  postal  correspondence 
at  sea.1 

Mr.  Kriege  recalls  that  he  had  the  honor  to  set  forth  the  reasons  for  his 
proposal  before  the  Fourth  Commission.  He  would  like  to  add  a  few  words. 
When  the  German  delegation  made  this  proposal,  the  question  of  the  inviolability 
of  private  property  at  sea  had  not  yet  been  decided.  A  modification  of  the  text 
of  the  project  has  become  necessary,  since  the  proposal  concerning  inviolability 
has  been  set  aside,  and  the  right  of  capture  remains  intact.  To  be  specific,  the 
word  "  neutral "  should  be  inserted  in  Article  2  before  the  words  "  mail 
steamers." 

This  article  would  then  read  as  follows: 

Apart  from  the  inviolability  of  postal  correspondence,  neutral  mail 
steamers  are  subject  to  the  same  principles  as  other  merchant  ships.  Never- 
theless belligerents  shall  abstain,  in  so  far  as  possible,  from  exercising  the 
right  of  search  with  respect  to  them,  and  the  search  shall  be  pursued  with 
as  much  consideration  as  possible. 

We  might  ask  ourselves  whether  we  should  not  also  restrict  the  scope  of 
Article  1  by  declaring  inviolable  only  postal  correspondence  on  board  neutral 
ships.  The  German  delegation  does  not  believe  it  necessary  to  make  such  a 
distinction.  In  the  present  state  of  international  intercourse  telegraphic  com- 
munication offers  such  advantages  to  belligerents  that  there  would  be  no  danger 
in  proclaiming  the  inviolability  of  postal  correspondence.  That  is  why  the  Ger- 
man delegation  proposes  that  Article  1  of  the  project  be  preserved  intact. 

Captain  Ottley  states  that  the  British  delegation  is  disposed  to  accept  the 
project,  but  asks  that  it  be  clearly  established  that  the  inviolability  of 
[1122]  postal  correspondence  on  board  mail  steamers  must  not  in  any  way  entail 
the  inviolability  of  these  boats,  which  remain  liable  to  capture. 

Mr.  Kriege  replies  that  such  is  the  fundamental  idea  of  the  German  pro- 
posal * 
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Captain  Behr  says  that  the  Russian  delegation  accepts  the  inviolability  of 
postal  correspondence  under  a  neutral  flag,  but  not  under  an  enemy  flag. 

His  Excellency  General  Porter  states  that  his  delegation  willingly  supports 
the  German  proposal. 

Mr.  Kriege  states  that,  in  view  of  the  declaration  of  the  delegate  of  Rus- 
sia, he  is  willing  to  change  the  wording  of  Article  1  and  to  devote  a  separate 
paragraph  to  postal  correspondence  on  board  enemy  vessels.  The  Russian  dele- 
gation could  then  reserve  its  vote  on  that  paragraph. 

The  President  proposes  therefore  that  the  vote  on  the  German  proposal  be 
postponed  to  the  next  meeting. 

The  committee  so  decides. 

His  Excellency  Count  Tornielli  inquires  whether  the  German  project  refers 
to  postal  packages  or  only  to  postal  correspondence. 

Mr.  Kriege  replies  that  postal  packages  are  certainly  excluded  from  the 
privileged  treatment  accorded  postal  correspondence. 

Mr.  Hurst  remarks  that  it  would  perhaps  be  useful  to  establish  special 
rules  relating  to  postal  correspondence  on  board  a  neutral  ship  and  that  on  board 
an  enemy  ship.  This  distinction  might  facilitate  the  final  drafting  of  the  body 
of  Conventions  voted  by  the  Conference.  The  rule  relating  to  correspondence 
on  board  neutral  vessels  might  be  inserted  in  the  project  concerning  contraband, 
and  that  relating  to  correspondence  on  board  enemy  vessels  in  the  draft  Con- 
vention on  naval  warfare. 

Mr.  Kriege  believes  that  it  would  be  premature  to  take  such  action  until  the 
question  of  contraband  of  war  has  been  finally  settled. 

The  President  thinks  that  it  is  for  the  committee  to  pass  finally  upon  the 
question  brought  up  by  Mr.  Hurst. 

The  President  proposes  that  the  committee  pass  to  the  consideration  of  the 
so-called  analogous  question  of  contraband  which  is  referred  to  in  Article  6  of 
the  German  project  on  contraband.1 

Mr.  Kriege  reads  Article  6,  which  is  worded  as  follows: 

Article  6 

Vessels   which   have   squads   of   troops   on   board   are    subject   to   confiscation   if   the 
owner  or  the  captain  of  the  vessel  was  aware  of  the  military  character  of  the  passengers 
in  question,  and  if  it  is  not  possible  to  plead  an  exception  under  the  circumstances  men- 
tioned in  paragraph  1  of  Article  S.  The  same  is  true  in  the  case  of  the  transpor- 
[1123]    tation   of  private  passengers  belonging  to  the  armed   force  of  the  enemy,  if  the 
vessel  has  put  to  sea  for  the  purpose  of  transporting  them. 
Soldiers  who  are  on  board  remain  prisoners  of  war,  even  though  the  vessel  is  not 
subject  to  confiscation. 

He  says  that  this  article  concerns  contraband  by  analogy.  This  question  has 
frequently  been  discussed  in  the  theory  of  the  law  of  nations,  but  cases  pertain- 
ing to  this  category  of  prohibited  transportation  have  been  very  rare  in  practice, 
so  that  fixed  rules  have  not  yet  been  established  on  the  subject.  The  German 
proposals  are  based  on  the  idea  that,  on  the  one  hand,  the  transportation  of 
troops  constitutes  a  rather  serious  violation  of  neutrality,  but  that,  on  the  other 
hand,  it  is  well-nigh  impossible  for  the  captain  of  a  big  steamer  having  thou- 
sands of  passengers  on  board  to  verify  whether  there  are  any  military  men 
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among  them.     The  project  permits  confiscation  of   the  vessel  only  in  case  the 
bad  faith  of  the  captain  is  manifest,  namely: 

(1)  If  there  are  squads  of  troops  on  board  the  vessel,  and 

(2)  If  the  transportation  of  troops  is  the  sole  object  of  the  ship's  voyage. 
In  all  other  cases  the  ship  may  pass  freely.  It  is,  however,  understood  that  sol- 
diers found  on  board  may  be  made  prisoners  of  war. 

Captain  Ottley  says  that  the  British  delegation  is  in  principle  in  favor  of 
the  proposed  article,  but  he  inquires  the  meaning  of  the  term  "  squads  of 
troops." 

Mr.  Kriege  declares  his  willingness  to  present  a  revised  text  at  the  next 
meeting. 

Mr.  Louis  Renault  remarks  that  the  term  "  squads  of  troops  "  presup- 
poses a  body  of  men  under  military  discipline  and  under  command  of  a  military 
officer.  The  presence  of  such  a  body  on  board  a  vessel  manifestly  proves  lack 
of  good  faith  on  the  part  of  the  captain.  By  the  very  force  of  things  the  prac- 
tically warlike  character  of  such  transportation  cannot  be  questioned.  The  case 
would  be  quite  different  if  there  should  be  found  on  board  the  vessel  a  few 
isolated  military  passengers,  who  in  this  case  would  be  merely  private  individuals. 

Captain  Ottley  recalls  that  some  ten  years  ago  in  the  Far  East  one  of  the 
belligerents  had  sunk  on  the  outbreak  of  hostilities  an  enemy  ship  which  had  a 
few  thousand  soldiers  and  officers  on  board.  In  such  a  case  he  does  not  believe 
the  transport  could  be  allowed  to  pass.  The  project  must  in  no  way  prohibit 
military  measures  of  this  nature. 

Mr.  Louis  Renault  says  that  in  the  celebrated  case  cited  by  Captain  Ottley - 
it  was  a  question  of  an  auxiliary  vessel  carrying  aid  directly  to  the  enemy  and 
consequently  such  a  vessel  must  be  treated  with  all  due  rigor. 

Captain  Behr  finds  that  Article  6,  especially  in  view  of  the  explanations 
made  in  the  course  of  the  discussion,  seems  to  him  to  meet  all  military  require- 
ments. He  therefore  favors  the  project,  subject  to  revision  of  the  text. 
[1124]  Major  General  Amourel  asks  for  explanations  with  regard  to  the  second 
case — whether,  for  example,  reservists  coming  from  a  foreign  country 
to  be  incorporated  in  the  army  come  under  this  head.  Will  they  be  considered 
as  already  forming  part  of  the  army?    Will  the  vessel  be  liable  to  confiscation? 

Mr.  Kriege  replies  that  reservists  who  are  not  yet  incorporated  in  the  army 
should  be  considered  as  ordinary  travelers.  In  case  there  should  be  such  pas- 
sengers on  board,  the  vessel  would  not  therefore  be  confiscated. 

His  Excellency  Count  Tornielli  makes  a  distinction  between  persons  who 
have  already  served — true  reservists — and  persons  who  are  called  to  the  colors 
only  in  case  of  war.  He  considers  that  the  second  paragraph  of  Article  6,  which 
speaks  of  squads,  does  not  apply  to  reservists  traveling  as  individuals,  and  it 
would  be  desirable  to  establish  a  distinction  between  ordinary  reservists  and 
reservists  incorporated  in  the  army. 

Finally,  he  asks  himself  whether  a  distinction  will  be  drawn  between  a 
vessel  that  has  on  board  an  ordinary  squad  and  one  that  is  carrying  a  prominent 
military  man. 

In  Mr.  Kriege's  opinion,  the  general  is  naturally  made  a  prisoner  of  war, 
but  he  considers  that  it  would  be  arbitrary  to  require  the  captain  of  the  ship  to 
have  knowledge  of  the  eminent  military  qualities  of  his  passengers.  Moreover, 
it  would  be  very  difficult  to  know  at  what  rank  these  qualities  begin  to  be 
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eminent,  so  as  to  be  able  to  impute  bad  faith  to  the  captain  of  the  ship  and  to 
apply  the  penalties  that  follow  upon  proof  of  his  bad  faith. 

Mr.  Louis  Renault  observes  that  the  final  part  of  the  first  paragraph  of 
Article  6  applies  only  to  cases  in  which  a  vessel  has  put  to  sea  under  a  special 
contract  to  transport  a  military  personage,  a  fact  which  would  necessarily  have 
come  to  the  captain's  attention. 

Mr.  Kriege  observes  that  Article  6  mentions  Article  5,  paragraph  1, 
which  is  supplementary  thereto,  and  that  it  would  be  desirable  to  discuss  Article  5 
in  connection  with  the  adoption  of  Article  6.  Article  5  being  already  accepted  in 
theory  and  in  practice,  its  adoption  will  probably  not  give  rise  to  any  objections. 

Article  5  *  reads  as  follows : 

Article  5 

The  vessel  is  not  subject  to  confiscation  if  the  captain  was  in  ignorance  of  the  fact 
that  war  had  broken  out  and  if  there  is  no  question  as  to  his  ignorance.  There  is  pre- 
sumption to  this  effect  if  the  vessel  is  encountered  on  the  high  seas  within  eight  days  fol- 
lowing the  outbreak  of  hostilities,  and  if,  within  this  interval,  it  has  not  touched  at  a  port. 

In  the  case  provided  for  in  the  preceding  paragraph,  the  contraband  of  war  on  the 
vessel  is  subject  to  confiscation  only  in  consideration  of  an  indemnity. 

Captain  Ottley  states  that  he  accepts  this  article  in  principle,  remarking 
that  the  period  of  eight  days  seems  to  him  to  be  arbitrary. 

On  the  President's  inquiring  whether  any  one  has  any  comments  to  make 
on  Article  6,  Major  General  Amourel  requests  that  the  last  sentence  of  the 
first  paragraph  be  made  to  read  as  follows: 

The  same  is  true  in  the  case  of  private  passengers  incorporated  in  the 
force  of  the  enemy,  if  the  vessel  has  put  to  sea  for  the  purpose  of  trans- 
porting them. 

[1125]  Mr.  Kriege  will  be  very  glad  to  take  advantage  of  this  new  formula 
when  he  presents  his  new  project  to  the  committee. 

The  President  states  that  Article  6  is  adopted  subject  to  revision  of  its  text. 

Captain  Ottley  declares  that  he  concurs  in  so  far  as  the  idea  of  Article  5 
is  concerned,  but  for  the  time  being  he  makes  reservations. 

Mr.  Kriege  observes  that  in  the  event  of  Article  5  not  being  adopted 
the  gist  of  this  article  will  necessarily  have  to  be  inserted  in  Article  6. 

Captain  Ottley  is  in  any  event  able  to  accept  this  suggestion. 

The  President  reads  Article  4,1  worded  as  follows: 

Article  4 

Contraband  of  war  is  subject  to  confiscation.  The  same  is  true  of  the  vessel  carry- 
ing it  if  the  owner  or  the  captain  of  the  vessel  is  aware  of  the  presence  of  contraband  on 
board  and  if  this  contraband  forms  more  than  half  of  the  cargo. 

Mr.  Kriege  recalls  that  it  has  been  suggested  that  the  owner  of  the  con- 
traband would  lose  also  the  goods  which  he  has  on  board  which  are  not  contra- 
band of  war.  He  sees  no  objection  to  accepting  this  rule.  Asrain,  the  question 
as  to  the  quantity  of  contraband  that  would  justify  confiscation  of  the  vessel 
has  been  under  discussion.    He  would  be  disposed,  as  he  pointed  out  at  the  third 
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meeting  of  the  committee,  to  reduce  the  proportion,  for  example,  to  one-fourth 
of  the  cargo. 

Captain  Behr  proposes  that  the  quantity  of  contraband  be  fixed  at  one-half 
the  cargo,  taking  into  account  not  only  the  value  but  also  the  volume  and  the 
weight  of  the  contraband. 

Mr.  Fromageot  (reporter)  states  that  it  is  very  difficult  in  practice  to  judge 
according  to  the  method  proposed  by  Captain  Behr  and  proposes  that  the  freight 
value  of  the  cargo  be  taken  as  the  basis. 

His  Excellency  General  Porter  desires  that  the  character  of  contraband  be 
determined  before  voting  on  this  article. 

The  President  considers  that  his  Excellency  General  Porter's  remark  is 
justified,  but  since  several  of  the  delegations  have  not  formulated  their  opinion 
with  regard  to  conditional  contraband,  he  thinks  that  a  discussion  on  this  matter 
under  such  conditions  would  not  be  very  fruitful. 

Captain  Ottley  considers  it  important  to  ascertain  whether  the  owner  or 
captain  had  knowledge  of  the  presence  of  contraband  on  board,  whether  the  cap- 
tain has  acted  in  bad  faith,  and  he  also  thinks  that  half  of  the  cargo  should  be 
taken  as  a  basis.  With  these  general  reservations,  he  is  ready  to  accept 
Article  4. 

Mr.  Hurst  proposes  that  the  second  sentence  of  Article  4  be  made  to  read 
as  follows: 

The  same  is  true  of  the  vessel  carrying  it  if  the  owner  or  the  captain 
knew  or  could  have  known  the  nature  of  the  prohibited  cargo  and  if   .    .    . 

Mr.  Kriege  accepts  this  proposal,  subject  to  revision  of  the  wording. 
[1126]  Mr.  Louis  Renault  thinks  that  it  would  be  useful  to  insert  in  Article 
4  of  the  German  proposal  the  clause,  "  if  the  captain  resisted  seizure," 
which  appears  in  Article  2  of  the  French  proposal. 

After  an  exchange  of  views  instigated  by  Mr.  Louis  Renault's  proposal,  in 
which  Messrs.  Kriege,  Louis  Renault,  Fromageot,  Rear  Admiral  Arago,  Cap- 
tain Ottley,  and  Captain  Behr  take  part,  it  is  agreed  that  confiscation  of  the 
vessel  is  justified  only  in  the  event  of  "  manifest "  resistance  to  search  or  seizure. 

The  President  lays  before  the  committee  a  draft  declaration,1  submitted  by 
the  British  delegation  and  distributed  to  the  members  of  the  committee. 

The  President  adjourns  the  meeting,  expressing  the  hope  that  the  question 
of  conditional  contraband  may  be  settled  at  the  next  meeting. 
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FIFTH  MEETING 

SEPTEMBER  24,  1907 


His  Excellency  Lord  Reay  presiding. 

The  minutes  of  the  fourth  meeting  are  adopted. 

The  President  recalls  that  an  agreement  was  not  reached  at  the  last  meeting 
on  the  conception  of  conditional  contraband.  Consequently  it  was  decided  to 
postpone  the  debates. 

Negotiations  undertaken  among  several  of  the  Powers  have  been  productive 
of  useful  results,  but  unfortunately  it  has  been  impossible  to  bring  about  a 
unanimity  of  views.  It  would  therefore  seem  to  be  of  no  avail  to  re-open  the 
discussion. 

As  a  positive  result,  there  is  the  agreement  on  the  question  of  absolute 
contraband. 

The  committee  has  no  further  business  except  to  pass  upon  the  project  pre- 
sented by  the  German  delegation  x  relating  to  the  inviolability  of  postal  cor- 
respondence. 

Mr.  Fromageot,  at  the  request  of  the  President,  reads  the  revised  German 


project : 


Article  1 


The  postal  correspondence  of  neutrals  or  belligerents,  whatever  its 
official  or  private  character  may  be,  found  on  the  high  seas  on  board  a 
neutral  ship,  is  inviolable.  If  the  ship  is  detained,  the  correspondence  is 
forwarded  by  the  captor  with  the  least  possible  delay.  Exception  is  made  in 
the  case  of  violation  of  blockade,  if  the  blockaded  port  is  the  destination  or 
the  starting-point  of  the  correspondence. 

The  provisions  of  the  preceding  paragraph  apply  likewise  to  postal  cor- 
respondence found  on  the  high  seas  on  board  an  enemy  ship. 

[1128]  Article  2 

The  inviolability  of  postal  correspondence  does  not  exempt  a  neutral  mail 
ship  from  the  laws  and  customs  of  maritime  war  as  to  merchant  ships  in 
general.  The  ship  may  not,  however,  be  searched  except  when  absolutely 
necessary,  and  then  only  with  as  much  consideration  and  expedition  as 
possible. 

The  President  thanks  Mr.  Kriege,  who  has  been  good  enough  to  draft  this 
project,  taking  into  account  the  observations  made  on  this  subject  at  the  last 
meetine. 

Mr.  Kriege  thanks  Mr.  Fromageot  for  the  assistance  which  he  was  so  kind 
as  to  give  him  in  this  task. 
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Captain  Behr  states  that  he  is  satisfied  with  the  revised  German  project 
which  will  permit  him  to  make  a  reservation  with  regard  to  paragraph  2  of 
Article  1. 

The  President  states  that  the  German  project '  relative  to  the  inviolability 
of  'postal  correspondence  is  unanimously  adopted,2  and  he .  confides  to  Mr. 
Fromageot  the  task  of  drafting  a  report 3  of  this  committee,  which  will  be  pre- 
sented as  soon  as  possible  to  the  Fourth  Commission. 

His  Excellency  Mr.  Martens  replies  that  he  will,  as  President  of  the  Fourth 
Commission,  take  note  of  the  unanimous  adoption  of  the  German  project  and 
will  have  it  distributed  to  the  members  of  the  Commission  with  the  least  pos- 
sible delay. 

Before  closing  the  proceedings  of  the  committee,  the  President  takes  the 
floor  and  speaks  as  follows : 

I  deeply  regret  that,  in  spite  of  our  efforts,  we  have  been  unable  to  come  to 
an  agreement  as  to  the  regulation  of  contraband,  which  would  have  given  satis- 
faction to  commerce. 

There  has  been  no  lack  of  good-will,  but  circumstances  independent  of  our 
good-will  have  rendered  impossible  the  accomplishment  of  our  task. 

Other  projects  have  demanded  the  entire  attention  of  the  members  of  this 
Commission  and  we  have  been  obliged  to  recognize  the  fact  that  the  days  left 
us  would  not  have  been  sufficient  for  the  accomplishment  of  a  useful  piece  of 
work.  We  have,  however,  succeeded  in  reaching  an  agreement  on  a  list  of 
articles  under  the  head  of  absolute  contraband.  This  list  may  serve  as  the  basis 
for  a  future  agreement.  The  abolition  of  contraband  was  voted  for  by  several 
of  the  Powers,  and  the  United  States  of  America  has  declared  that  only  absolute 
contraband  would  be  recognized  by  its  Government. 

Then  the  inviolability  of  postal  correspondence  has  been  adopted. 

I  think  that  I  may  also  state  that  we  have  all  been  animated  by  the  desire 
to  place  restrictions  upon  the  list  of  articles  that  may  be  considered  relative  con- 
traband. 

The  question  of  continuous  voyage,  which  pertains  to  blockade  as  well  as 
to  contraband,  requires  careful  consideration. 

It  has  been  impossible  to  settle  the  question  of  blockade,  and  I  believe  that 
we  are  all  convinced  that  Governments  should  without  delay  cause  to  be  studied 
the  principles  of  international  law  which  should  be  applied  to  blockade  as  well 
as  to  contraband.  It  is  advisable  to  seize  the  opportunity  that  presents 
[1129]  itself  while  the  world  in  general  is  at  peace  to  agree  upon  rules  which 
being  promulgated  in  advance  would  reduce  the  differences  of  opinion 
to  which  war  might  give  rise,  both  as  regards  belligerents  and  as  regards  neu- 
trals. In  your  name,  gentlemen,  I  offer  our  sincere  thanks  to  the  reporter  of 
this  Commission,  Mr.  Fromageot,  whose  services  rendered  to  the  Conference  are 
appreciated  by  us  all,  and  to  the  secretaries,  who  have  so  carefully  drawn  up  the 
minutes,  Baron  Nolde  in  particular.     (Applause.) 

His  Excellency  Mr.  Martens  thanks  the  committee  for  having  laid  the  foun- 
dations of  the  edifice  that  is  to  be  built  later  on. 

Mr.  Louis  Renault  asks  the  committee  to  thank  the  President  for  the  im- 
partial way  in  which  he  has  presided  over  its  meetings.     (Loud  applause.) 
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"  For  the  adoption  of  the  project  as  a  whole,  see  vol.  i,  p.  232  [236]. 

'  See  report  to  the  Conference,  vol.  i,  p.  260  [266]. 


ANNEXES 


[1133] 
Annex  1 


QUESTIONNAIRE 


Prepared  by  his  Excellency,  Mr.  Martens,  President  of  the  Fourth  Com- 
mission, to  Serve  as  a  Basis  for  the  Discussions  of  that  Commission 


Is  it  recognized,  in  practice  and  in  law,  that  belligerent  States  may  convert 
merchant  ships  into  war-ships? 

II 

When  merchant  ships  are  converted  into  war-ships,  what  legal  conditions 
should  the  belligerent  States  observe? 

Ill 

Should  the  practice  now  in  vogue  relative  to  the  capture  and  confiscation  of 
merchant  ships  under  an  enemy  flag  be  continued  or  abolished? 

IV 

Is  it  good  practice  in  war  to  seize  and  confiscate,  upon  the  outbreak  of  hos- 
tilities, enemy  merchant  ships  stationed  in  the  ports  of  one  of  the  belligerent 
States  ? 

V 

Should  not  these  ships  be  granted  the  right  to  depart  freely  within  a  fixed 
time,  with  or  without  cargo,  from  the  ports  where  they  happen  to  be  at  the 
beginning  of  the  war? 

VI 

What  is  the  foundation  of  the  right  of  belligerent  Powers  to  prohibit  com- 
merce in  articles  constituting  contraband  of  war? 

VII 

Within  what  bounds,  in  law  and  in  fact,  can  belligerents  exercise  this  right  ? 

VIII 

Within  what  bounds,  in  law  and  in  fact,  must  this  right  be  respected  by 
neutrals? 
[1134]  IX 

Is  it  necessary  to  modify  the  terms  of  the  Declaration  of  Paris  of  1856 
as  to  blockade  in  time  of  war? 
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X 

Is  it  desirable  to  determine,  in  the  convention  to  be  concluded,  the  uni- 
versally recognized  consequences  of  the  breaking  of  an  effective  blockade? 

XI 

Is  the  destruction  of  merchant  ships,  sailing  under  a  neutral  flag,  and  engaged 
in  the  transportation  of  troops  or  contraband  of  war  in  time  of  war,  prohibited 
by  law  or  by  international  practice? 

XII 

Is  the  destruction  of  all  neutral  prizes  by  reason  of  force  majeure  illicit 
according  to  the  laws  at  present  in  force  and  the  practice  of  naval  warfare  ? 

XIII 

Are  coastal  fishing  boats,  even  though  they  belong  to  the  subjects  of  the  bel- 
ligerent State,  lawful  prize? 

XIV 

Within  what  limits  are  the  provisions  of  the  1899  Convention  relative  to  the 
laws  and  customs  of  war  on  land  applicable  to  the  operations  of  war  at  sea  ? 


[1135] 

CONVERSION  OF  MERCHANT  SHIPS  INTO  WAR-SHIPS 

Annex  2 

PROPOSITION  OF  THE  DELEGATION  OF  GREAT  BRITAIN 

Definition  of  the  term  "  war-ship  " 
There  are  two  classes  of  war-ships: 

A.  Fighting  ships; 

B.  Auxiliary  vessels. 

A.  The  term  "  fighting  ship  "  shall  include  all  vessels  flying  a  recognized 
flag,  which  are  armed  at  the  expense  of  the  State  for  the  purpose  of  attacking 
the  enemy,  and  the  officers  and  crew  of  which  are  duly  authorized  for  this  pur- 
pose by  the  Government  to  which  they  belong.  It  shall  not  be  lawful  for  a  vessel 
to  assume  this  character  except  before  its  departure  from  a  national  port,  nor 
to  relinouish  it  except  after  its  return  to  a  rational  port. 

B.  The  term  "  auxiliary  vessel "  shall  include  all  merchant  ships,  whether 
belligerent  or  neutral,  which  are  used  for  the  transportation  of  sailors,  muni- 
tions of  war,  fuel,  provisions,  water,  or  any  other  kind  of  naval  supplies,  or 
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*  ■ 
which  are  designed  for  making  repairs,  or  charged  with  the  carrying  of  dis- 
patches or  the  transmission  of  information,  if  the  said  vessels  are  obliged  to 
carry  out  the  sailing  orders  given  them,  either  directly  or  indirectly,  by  a  bel- 
ligerent fleet.  The  definition  shall  likewise  include  all  vessels  used  for  the 
transportation  of  military  troops. 


Annex  3 

PROPOSITION  OF  THE  RUSSIAN  DELEGATION 

Definition  of  the  term  "  war-ship  " 

Every  vessel  commanded  by  a  naval  officer  in  active  service  and  having  a 
crew  governed  by  the  military  code  is  considered  a  war-ship.  The  vessel  must, 
by  order  of  its  Government,  fly  the  man-of-war  flag,  and  as  soon  as  this  order  is 
issued  the  vessel  is  considered  as  registered  in  the  list  of  the  war-ships  of  its 
country. 


[1136] 
Annex  4 

PROPOSITION  OF  THE  ITALIAN  DELEGATION 
Conversion  of  merchant  ships  into  war-ships 

A  merchant  ship  may  not  be  converted  into  a  war-ship  unless  it  is  placed 
under  the  command  of  a  naval  officer  of  its  State  and  unless  it  has  a  crew  gov- 
erned by  all  the  rules  of  military  discipline. 

Vessels  that  leave  the  territorial  waters  of  their  country  after  the  outbreak 
of  hostilities  may  not  change  their  character  either  on  the  high  seas  or  in  the 
territorial  waters  of  another  State. 


Annex  5.    [  See  post,  p.  1 120.] 
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[1138] 
Annex  8 


CONVERSION  OF  MERCHANT 

Conditions  to 


Command. 


Crew. 


Registration. 


Austria-Hungary 

(Mr.  Lammasch,  2d 

meeting  of  Commission, 

June  28,  1907) 


Flag. 


Ship's  Papers. 


Observance  of  the  Laws 
and  Customs  of  War. 


Place  of  Conversion. 


Duration. 


Consequences  of  in- 
fraction of  legal  require- 
ments for  Conversion. 


Great  Britain 
(Annex  2) 


Italy 
(Annex  4) 


'  Naval  officer. 


Crew  subject  to  all  the 
rules  of  military  disci- 
pline. 


A.  The  term  "  fighting 
ship  "  shall  include  all 
vessels  flying  a  recognized 
flag  which  are  armed 
at  the  expense  of  the 
State  for  the  purpose  of 
attacking  the  enemy,  and 
the  officers  and  crew  of 
which  are  duly  author- 
ized for  this  purpose  by 
the  Government  to  which 
they  belong.  It  shall  not 
be  lawful  for  a  vessel  to 
assume  this  character  ex 
cept  before  its  departure 
from  a  national  port,  nor 
to  relinquish  it  except 
after  its  return  to  a  na- 
tional port. 

B.  The  term  "  auxiliary 
vessel  "  shall  include  all 
merchant  ships,  whether 
belligerent  o*-  neutral, 
which  are  used  for  the 
transportation  of  sailors, 
munitions  of  war,  fuel, 
provisions,  water,  or  any 
other  kind  of  naval  sup- 
plies, or  which  are  de- 
signed for  making  repairs, 
or  charged  with  the  carry 
ing  of  dispatches  or  the 
transmission  of  informa- 
tion, if  the  said  vessels 
are  obliged  to  carry  out 
the  sailing  orders  given 
them,  either  directly  or 
indirectly,  by  a  belligerent 
fleet.  The  definition  shall 
likewise  include  all  ves 
sels  used  for  the  trans 
portation  of  military 
troops. 


be* 


Conversion  shall 
permanent  as  long  a: 
hostilities  last,  and  re 
conversion  shall  be  for 
bidden. 


Vessels  that  leave  the 
territorial  waters  of  their 
country  after  the  out- 
break of  hostilities  may 
not  change  their  charac- 
ter either  on  the  high  seas 
in  the  territorial  wa- 
ters of  another  State. 
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SHIPS  INTO  WAR-SHIPS 

be  Fulfilled 


[1139] 


Japan 
(Annex  6) 

Netherlands 
(Annex  5) 

Russia 
(Annex  3) 

United  States 
of  America 
(Annex  7) 

Naval    officer. 

Naval   officer   in   active 
service. 

Regularly  commissioned 
officer. 

Wholly     or     partly     a 
naval  crew. 

Crew     subject     to     the 

military  code. 

Crew    subject    to    mili- 
tary law  and  discipline. 

Registration   on   list   of 
war-ships   of   its   country. 

Man-of-war      flag     and 
pennant     or     flag     of     its 
commander    at    gaff    and 
masthead. 

Man-of-war  flag. 

Commission      furnished 
by  competent  national  au- 
thority. 

Commander     must     re- 
spect    the     customs     and 
laws  of  war  at  sea. 

National    ports    or    ter- 
ritorial waters  of  State  to 
which    merchant    ship    be- 
longs,   or    ports    or    terri 
torial       waters      occupied 
by    its    naval    or    military 
forces. 

National  port. 

Territorial      waters     of 
State    owning    vessel    or 
territorial       waters      over 
which  it  has  effective  con- 
trol   through    its    military 
forces. 

Will    be    treated    as    a 
pirate-ship. 
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Annex  5 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 
Conversion  of  merchant  ships  into  war-ships 

1.  It  is  permissible  to  convert  a  merchant  ship  in  the  service  of  the  State 
into  a  war-ship. 

2.  Converted  vessels  must  be  commanded  by  a  naval  officer  and  their  crews 
must  be  wholly  or  partially  military. 

3.  A  converted  ship  must  fly  at  its  gaff  and  at  its  masthead  the  man-of- 
war  flag  and  the  pennant  or  flag  of  its  commander. 

4.  In  time  of  war,  conversion  may  be  effected  only  in  a  national  port;  the 
converted  vessel  must  there  be  provided  with  a  commission  furnished  by  the 
competent  authority  of  the  Government  whose  flag  it  flies. 

5.  The  commander  of  a  converted  vessel  must  respect  the  laws  and  customs 
of  war  at  sea. 

6.  All  vessels  claiming  to  be  war-ships,  which  do  not  comply  with  the  above- 
mentioned  conditions,  shall  be  treated  as  pirate  ships. 

Annex  6 

PROPOSITION  OF  THE  JAPANESE  DELEGATION 

Conversion  of  merchant  ships  into  zvar-ships 

A  merchant  ship  may  not  be  converted  into  a  war-ship  except  in  the  national 
ports  or  territorial  waters  of  the  State  to  which  the  merchant  ship  in  question 
belongs,  or  in  the  ports  or  territorial  waters  occupied  by  its  naval  or  military 
forces. 

[1137] 
Annex  7 

PROPOSITION   OF  THE  DELEGATION   OF  THE  UNITED   STATES 
Conversion  of  merchant  ships  into  war-ships 

A  war-ship  must  be  commanded  by  a  regularly  commissioned  officer,  and 
must  have  a  crew  under  military  law  and  discipline. 

In  time  of  war  no  merchant  ship  shall  be  converted  into  a  war-ship  unless 
it  is  commanded  by  a  regularly  commissioned  officer  and  has  a  crew  under  mili- 
tary law  and  discipline,  and  no  conversion  of  this  kind  may  be  effected  except 
in  the  territorial  waters  of  the  State  owning  the  vessel  or  in  the  territorial  waters 
over  which  it  has  effective  control  through  its  military  forces. 

Annex  8.     [See  ante,  pp.  1118-19.] 
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[1140] 

Annex  9 

DRAFT  REGULATIONS  ON  THE  CONVERSION  OF  MERCHANT 
SHIPS  INTO  WAR-SHIPS,  PREPARED  BY  THE  COMMITTEE  OF 
EXAMINATION 

Article  1 

A  merchant  ship  converted  into  a  war-ship  cannot  have  the  rights  and  duties 
accruing  to  such  vessels  unless  it  is  placed  under  the  direct  authority,  immediate 
control,  and  responsibility  of  a  State  or  recognized  Government. 

Article  2 

Merchant  ships  converted  into  war-ships  must  bear  the  external  marks 
which  distinguish  the  war-ships  of  their  nationality. 

Article  3 

The  commander  must  have  a  regularly  delivered  commission,  stating  that  he 
is  in  the  service  of  the  State  and  that  he  holds  his  rank  and  his  command  from 
the  competent  naval  authorities. 

Article  4 
The  crew  is  subject  to  military  discipline. 

Article  5 

Every  merchant  ship  converted  into  a  war-ship  must  conform  itself,  in  its 
operations,  to  the  laws  and  customs  of  war. 

Article  6 

A  belligerent  who  converts  a  merchant  ship  into  a  war-ship  must,  as  soon 
as  possible,  announce  such  conversion  in  the  list  of  war-ships. 


[1141] 

INVIOLABILITY  OF  ENEMY  PRIVATE  PROPERTY  AT  SEA 

Annex  10 

PROPOSITION   OF  THE  DELEGATION   OF  THE  UNITED   STATES 

OF  AMERICA 

Inviolability  of  enemy  private  property  at  sea 

The  private  property  of  all  citizens  of  the  signatory  Powers,  with  the  excep- 
tion of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure  at  sea  by 
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the  armed  vessels  or  military  forces  of  the  said  Powers.  However,  this  provi- 
sion in  no  way  implies  the  inviolability  of  vessels  which  may  attempt  to  enter 
a  port  blockaded  by  the  naval  forces  of  the  above-mentioned  Powers,  nor  of  the 
cargoes  of  the  said  vessels. 


Annex  11 

PROPOSITION  OF  THE  BRAZILIAN  DELEGATION 

Inviolability  of  enemy  private  property  at  sea 

With  the  aim  of  assimilating  the  status  of  private  property  at  sea  in  naval 
warfare  to  that  of  private  property  on  land,  the  delegation  of  Brazil  proposes,  in 
the  event  of  the  American  proposition  not  being  approved : 

1.  That  the  words  "  apart  from  cases  governed  by  maritime  law  "  be  struck 
out  of  Article  53  of  the  Convention  of  July  29,  1899,  with  respect  to  the  laws  and 
customs  of  war  on  land. 

2.  That  the  following  provision  be  added : 

A.  Articles  23,  last  paragraph,  28,  46,  and  47  of  the  above-mentioned  Con- 
vention apply  likewise  to  war  at  sea. 
[11421  B.  When  the  captain  of  a  vessel  or  of  a  belligerent  fleet  finds  himself 
under  the  necessity  of  requisitioning,  in  the  contingency  provided  for  by 
Article  23,  letter  g,  of  the  above-mentioned  Convention — that  is  to  say,  in  case  it  is 
necessary  to  destroy  or  to  seize  these  goods  on  account  of  the  imperative 
exigencies  of  war — an  enemy's  ship,  its  cargo  or  any  portion  thereof,  the  requi- 
sition shall  be  evidenced  by  the  requisitioner  by  means  of  receipts  given  to  the 
captain  of  the  vessel  that  has  been  seized  or  whose  goods  have  been  seized,  with 
all  the  details  possible,  in  order  to  ensure  the  right  of  the  interested  parties  to 
just  compensation. 

C.  This  clause  applies  to  neutral  goods,  which  may  be  on  board  enemy  mer- 
chant ships  that  are  requisitioned. 

The  captain  of  the  vessel  or  of  the  war  fleet,  who  has  decided  to  requisition, 
is  obliged  to  land,  at  one  of  the  nearest  ports,  the  officers  and  crew  of  the 
seized  vessel,  with  sufficient  funds  to  take  them  to  the  country  to  which  they 
belong. 
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Annex  12 

PROPOSITION  OF  THE -NETHERLAND  DELEGATION 
Inviolability  of  enemy  private  property  at  sea 

The  delegation  of  the  Netherlands  is  in  favor  of  any  proposition  that  estab- 
lishes the  principle  of  inviolability  of  private  property  at  sea. 

In  order  that  the  possibility  of  converting  merchant  ships  into  auxiliary 
cruisers  in  time  of  war  may  not  be  an  excuse  for  not  accepting  this  principle, 
the  delegation  submits  the  following  proposition  for  the  consideration  of  the 
Commission : 

A  merchant  ship  may  not  be  captured  by  a  belligerent  party  merely  for 
the  reason  that  it  is  sailing  under  the  enemy  flag,  if  it  has  a  passport  given 
by  the  competent  authority  of  its  country,  which  passport  declares  that  the 
vessel  will  not  be  converted  into  a  war-ship  nor  used  as  such  during  the 
entire  war. 


[1143] 

Annex  13 

DECLARATION  OF  THE  DANISH  DELEGATION 

Inviolability  of  enemy  private  property  at  sea 

The  Danish  Government,  desirous  of  doing  its  share  toward. the  development 
of  international  law,  which  aims  to  diminish,  in  so  far  as  possible,  the  severities 
of  naval  warfare,  is  ready  to  recognize  the  principle  of  the  inviolability  of  pri- 
vate property  at  sea,  if  this  principle  can  obtain  the  approval  of  the  Conference. 
But  if  the  time  has  not  yet  come  for  the  realization,  by  common  agreement,  of 
this  humanitarian  idea,  the  Danish  delegation  is  willing  to  collaborate  in  the 
adoption  of  measures  tending  to  limit  the  inconveniences  caused  by  practices  that 
have  hitherto  been  followed. 
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Annex  14 

PROPOSITION  OF  THE  BELGIAN  DELEGATION 

Rights  of  belligerents  with  respect  to  enemy  private  property  in  naval  warfare 

Article  1 

Enemy  merchant  ships,  as  well  as  enemy  goods  under  the  enemy  flag,  may 
not  be  seized  and  detained  by  a  belligerent  except  on  condition  that  they  be 
returned  at  the  end  of  the  war. 

Article  2 

The  following  vessels  may  not  be  seized  or  detained: 

1.  Barks  that  are  engaged  exclusively  in  coastal  fishing  as  well  as  their 
gear  and  their  catch  of  fish. 

2.  Vessels  used  exclusively  for  scientific  purposes  or  subject,  by  reason  of 
their  character  as  hospital  ships,  to  the  provisions  of  the  Hague  Convention  of 
July  29,  1899. 

Article  3 

A  proces-verbal,  stating  the  seizure,  as  well  as  an  inventory  of  the  ship's 
papers,  are  drawn  up  by  the  commanding  officer  of  the  capturing  vessel.  Copies 
of  these  documents  are  given  to  the  captain  of  the  seized  vessel  or  to  his  rep- 
resentative. 

Article  4 

The  captain  and  the  members  of  the  crew  of  seized  enemy  ships  are  landed 
as  soon  as  circumstances  permit. 

They  are  set  free  upon  their  promise  not  to  serve  against  the  capturing 
belligerent  as  long  as  hostilities  last. 

The  Government  of  which  they  are  citizens  or  subjects  must  not  require  or 
accept  from  them  any  service  that  is  contrary  to  their  pledged  word. 

[1144]  Article  5 

The  capturing  belligerent  takes  charge  of  the  enemy  vessels  and  goods  which 
he  has  seized. 

But  he  is  permitted  to  destroy  the  seized  vessel  if  circumstances  do  not  admit 
of  its  being  convoyed  to  a  place  of  detention,  or  if  the  approach  of  an  enemy 
force  makes  recapture  seem  imminent. 

Article  6 

Vessels  that  are  in  such  bad  condition  that  they  cannot  be  preserved,  or 
whose  real  value  is  out  of  proportion  to  the  cost  of  repairs  and  of  their  up-keep, 
as  well  as  perishable  goods,  may  be  sold. 

Article  7 

The  capturing  belligerent  has  the  right  to  use  and  convert  such  seized  ves- 
sels as  he  believes  he  can  make  use  of  in  war  operations. 

He  has  likewise  the  right  to  use  the  seized  goods  for  military  purposes. 
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Article  8 
Ransoming  of  enemy  ships  is  prohibited. 

Article  9 

Upon  the  termination  of  hostilities  the  capturing  State  must  return  to  their 
owner  the  vessels  and  cargoes  which  it  has  detained. 

It  may  effect  this  restitution  at  the  place  where  the  ships  and  their  cargoes 
happen  to  be. 

It  is  not  obliged  to  pay  any  indemnity  for  the  deprivation  resulting  from 
the  seizures  nor  for  the  deterioration  which  may  have  occurred  while  in  custody, 
unless  caused  by  gross  carelessness  on  its  part. 

Article  10 

The  capturing  State  must  reimburse  the  owner  for  the  value  of  such  vessels 
or  cargoes  as  cannot,  through  its  own  act,  or  through  the  act  of  its  agent,  be 
returned,  as  well  as  the  amounts  realized  from  the  sale  of  vessels  and  of  goods 
which  it  was  impossible  to  preserve. 

Article  11 

The  execution  of  the  obligations  provided  by  the  foregoing  article  may  be 
entrusted  by  the  belligerent  and  by  virtue  of  the  treaty  of  peace,  to  the  State 
to  which  the  seized  vessels  and  cargoes  belong. 

Article  12 

The  foregoing  provisions  do  not  modify  in  any  respect  the  rights  which 
may  belong  to  belligerents  by  virtue  of  the  rules  concerning  blockade  or  con- 
traband of  war. 

They  shall  not  be  applicable  to  enemy  ships  that  form  a  part  of  auxiliary 
fleets  or  to  those  that  have  taken  part  in  the  hostilities. 


[1145] 

Annex  15 

PROPOSAL  OF  THE  NETHERLAND  DELEGATION 

Amendments  to  the  Proposition  of  the  Belgian  Delegation  1  relative  to  the  Rights 
of  Belligerents  zvith  respect  to  Enemy  Private  Property  in  Naval  Warfare 

Text  of  the  Belgian  Proposal  Amendments 

Article  1 

Enemy  merchant   ships,   as   well  ■  ■> 
onomy  goodo  undor  tho  cnomy  flag)  may      J.  an^  detained  by  him  until 
«©*■  be  seized  and  detained  by  a  bel- 
ligerent X  oncopt  on  condition  that  thoy 
bo  returned  at  the  end  of  the  war. 
1  Annex  14,  supra. 
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Text  of  the  Belgian  Proposal 


Article  2 

The  following  vessels  may  not  be 
seized  or  detained: 

1.  Barks  that  are  engaged  exclu- 
sively in  coastal  fishing,  as  well  as 
their  gear  and  their  catch  of  fish. 

2.  Vessels  used  exclusively  for  scien- 
tific purposes  or  subject,  by  reason  of 
their  character  as  hospital  ships,  to 
the  provisions  of  the  Hague  Conven- 
tion of  July  29,  1899. 

[1146]  Article  3 

A  proces-verbal,  stating  the  seizure, 
as  well  as  an  inventory  of  the  ship's 
papers,  are  drawn  up  by  the  command- 
ing officer  of  the  capturing  vessel. 
Copies  of  these  documents  are  given  to 
the  captain  of  the  seized  vessel  or  to 
his  representative. 

Article  4 

The  captain  and  the  members  of  the 
crew  of  seized  enemy  ships  are  landed 
as  soon  as  circumstances  permit. 

They  are  set  free  upon  their  prom- 
ise not  to  serve  against  the  capturing 
belligerent  as  long  as  hostilities  last 

The  "|  Government  of  which  thoy 
are  citiseno  or  cubjoctc  must  not-  re- 
quire of  or  accept  from  them  any 
service  that  is  contrary  to  their  pledged 
word. 


Amendments 

J  Article  1  a 

(Like  amended  Article  6  of  the  Bel- 
gian proposition.) 

Article  1  b 

(Like  amended  Article  7  of  the  Bel- 
gian proposition.) 

Article  1  c 

The  belligerent  has  a  right  of  pre- 
emption on  the  enemy  goods  seized 
with  the  ships,  if  he  wishes  to  use  these 
goods  for  military  purposes.  Other 
seized  enemy  goods  may  be  sold  or  de- 
tained until  the  end  of  the  war. 


1   enemy 
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Text  of  the  Belgian  Proposal 
Article  5 

The  capturing  belligerent  takes 
charge  of  the  enemy  vessels  and  goods 
which  he  has  seized   O 

But  he  is  permitted  to  destroy  the 
seized  vessel,  if  circumstances  do  not 
admit  of  its  being  convoyed  to  a  place 
of  detention,  or  if  the  approach  of  an 
enemy  force  makes  recapture  seem 
imminent. 


Amendments 


Article  6  J 

X  Vessels  that  are  in  such  bad  con^ 
ditipn  that  they  cannot  be  preserved, 
or  whose  real  value  is  out  of  propor- 
tion to  the  cost  of  repairs  and  of  their 
up-keep  oo  well  oo  ptriohnblo  geodoj 
may  be  sold. 

Article  7  "| 

The  capturing  belligerent-  has  the 
right  to  use  and  convert; such -seized 
vessels  as  he  believes  he<  can  make  use' 
of  in  war  operations. 

He  hm  lilicivioo  tho  right  to  uoa  the 
coiaod  gcodc   for  military  pHrpocaci 


[1147] 


Article  8 


Ransoming  of  enemy  ships  is  pro- 
hibited. 

Article  9 

Upon  the  termination  of  hostilities, 
the  capturing  State  must  return  to 
their  owner  the  vessels  and  cargoes 
which  it  has  detained  Q 


It  may  effect  X  tl*o  restitution  at  the 
place  where  the  ships  and  their  car- 
goes happen  to  be.  It  is  not  obliged  to 
pay  any  indemnity  for  the  deprivation 


O  and  detained. 


J.  In  the  event  of  destruction,  the  cap- 
turing State  is  obliged  to  indemnify, 
with  as  little  delay  as  possible,  the 
owners  of  neutral  goods  on  board  such 
vessel. 

J     (Place   this   article   at   the   end   of 
Article  1  as  Article  la.) 
J^  seized 


~l     (Place  this  article  at  the  end  of 
Article  1  a  as  Article  1  b.) 


O  as  well  as  the  vessels  which  it  has 
used  by  virtue  of  Article  1  b. 
X  It  may,  nevertheless,  require  the 
owner  of  the  vessels  which  it  has  de- 
tained to  reimburse  it  for  the  expenses 
incurred  in  their  preservation. 
J.  the 
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Text  of  the  Belgian  Proposal 

resulting  from  the  seizures  nor  for  the 
deterioration  which  may  have  occurred 
while  in  custody,  unless  caused  by 
gross  carelessness  on  its  part. 


Amendments 


Article  10 

The  capturing  State  T  must  reim- 
burse the  owner  for  the  value  of  such 
vessels  A  or  cargoes  as  cannot,  through 
its  own  act,  or  through  the  act  of  its 
agent,  be  returned,  as  well  as  the 
amounts  realized  from  the  sale  O  *•*■ 
yaccolc  and  of  goods  J.  which  it  wac 
impoGGJble  to  procorvOi 


Article  9  a 

If  the  capturing  State  has  used  a 
merchant  ship  by  virtue  of  Article  1  b, 
it  will  not  be  obliged  to  pay  any  in- 
demnity for  deterioration  or  loss  which 
may  have  resulted,  unless  the  vessel  at 
the  time  of  its  seizure  was  provided 
with  a  passport  given  by  the  competent 
authority  of  its  country,  declaring  that 
the  vessel  would  not  be  converted 
into  a  war-ship  nor  utilized  as  such  as 
long  as  the  war  lasted. 


^  Upon  the  cessation  of  hostilities  the 
capturing  State 

A  (except  those  that  are  not  provided 
with  the  passport  specified  in  Arti- 
cle 9  a) 

O  or  preemption 

J.  and  of  vessels  which  it  was  impos- 
sible to  preserve 


Article  11 

The  execution  of  the  obligations  pro- 
vided by  the  foregoing  article  may  be 
entrusted,  by  the  belligerents  and  by 
virtue  of  the  treaty  of  peace,  to  the 
State  to  which  the  seized  vessels  and 
cargoes  belong. 

[1148]  Article  12 

The  foregoing  provisions  do  not 
modify  in  any  respect  the  rights  which 
may  belong  to  belligerents  by  virtue  of 
the  rules  concerning  blockade  or  con- 
traband of  war. 

They  shall  not  be  applicable  to  enemy 
ships  T  that  form  a  part  of  auxiliary 
flootc  or  to  those  that  have  taken  part 
in  the  hostilities. 


T   converted  into  war-ships 
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Annex  16 

PROPOSITION  OF  THE  FRENCH  DELEGATION 

Inviolability  of  enemy  private  property  at  sea 

Considering  that,  although  positive  international  law  still  admits  the  legality 
of  the  right  of  capture  as  applied  to  enemy  private  property  at  sea,  it  is  eminently 
desirable  that  the  exercise  of  this  right  be  conditioned  on  certain  formalities, 
until  an  understanding  may  be  reached  between  the  States  with  respect  to  its 
abolition ; 

Considering  that  it  is  of  the  utmost  importance  that,  in  conformity  with  the 
modern  conception  of  war,  which  must  be  waged  against  States  and  not  against 
individuals,  the  right  of  capture  appears  to  be  solely  a  means  of  coercion  prac- 
tised by  one  State  against  another  State ; 

That,  in  this  connection,  all  individual  profit  to  the  agents  of  the  State,  who 
exercise  the  right  of  capture,  should  be  excluded,  and  that  the  losses  suffered  by 
individuals  from  captures  should  ultimately  be  borne  by  the  State  to  which  they 
belong ; 

The  French  delegation  has  the  honor  to  propose  to  the  Fourth  Commission 
that  the  vccu  be  expressed  that  such  States  as  shall  exercise  the  right  of  capture 
abolish  the  right  of  the  crew  of  the  capturing  ships  to  share  in  the  prizes  and 
take  such  measures  as  are  necessary  to  prevent  the  losses  caused  by  the  exercise 
of  the  right  of  capture  from  falling  entirely  on  the  individuals  whose  goods  shall 
have  been  seized. 

[1149] 

Annex  17 

PROPOSITION  OF  THE  AUSTRO-HUNGARIAN  DELEGATION 

Amendments  to  the  vaeu  presented  by  the  French  Delegation *  concerning  the 
inviolability  of  enemy  private  property  at  sea 

Animated  by  a  strong  desire  to  end  the  discussion  of  the  Fourth  Commission 
on  the  inviolability  of  enemy  private  property  at  sea  by  any  improvement,  how- 
ever slight,  of  present  conditions,  and  believing  that  the  va?u  proposed  by  the 
French  delegation  contains  the  elements  that  are  calculated  to  bring  about  this 
end,  but  nevertheless  keeping  in  mind  certain  objections  that  this  van  appears 
to  have  encountered  from  a  considerable  number  of  the  members  of  this  Com- 
mission, the  delegation  of  Austria-Hungary  has  the  honor  to  propose  the  follow- 
ing amendments  to  the  text  submitted  by  the  delegation  of  France : 

(a)  Insert  after  "  that  such,"  the  words  "  Powers  as  maintain  the  right  of 
making  captures,"  instead  of  "  States  as  shall  exercise  the  right  of  capture  " ; 

(b)  Instead  of  "take  such  measures  as  are  necessary,"  insert  the  words 
"  endeavor  to  find  a  practicable  method  " ;  and 

(c)  Instead  of  "  of  the  right  of  capture,"  put  "  of  this  right." 

1  Annex  16. 
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[1150] 

DAYS  OF  GRACE 
Annex  18 

PROPOSITION  OF  THE  RUSSIAN  DELEGATION 
Days  of  Grace 

Article  1 

In  the  event  of  a  merchant  vessel  of  either  of  the  belligerents  being  over- 
taken by  war  in  the  port  of  the  other  belligerent,  the  latter  must  grant  this  vessel 
a  sufficient *  period,  in  order  to  allow  it : 

To  finish  its  unloading,  or  the  loading  of  goods  which  do  not  constitute  con- 
traband of  war,  and  to  leave  the  port  freely  and  reach  in  safety  the  nearest  port 
of  its  country  of  origin  or  a  neutral  port. 

Article  2 

A  merchant  ship  which,  owing  to  circumstances  of  force  majeure,  has  been 
unable  to  leave  the  enemy  port  within  the  period  of  grace  2  above  mentioned,  or 
which  may  be  detained  in  an  enemy  port  by  the  authorities  on  account  of  the 
necessities  of  war,  may  not  be  confiscated. 

Article  3 

Merchant  ships  of  the  belligerents,  which  are  overtaken  at  sea  by  the  out- 
break of  war,  may  not  be  captured  if  they  left  their  port  of  origin  or  another 
port  before  the  outbreak  of  hostilities. 

When  military  conditions  require  it,  these  vessels  may  be  detained  by  the 
enemy  for  such  period  of  time  as  the  necessities  of  war  demand. 

After  these  vessels  have  touched  at  a  port  of  their  country  or  at  a  neutral 
port,  they  become  subject  to  the  laws  and  customs  of  naval  warfare. 

Article  4 

The  above-mentioned  vessels  which  arrive  in  an  enemy  port  enjoy  the 
periods  of  grace  and  immunities  indicated  in  the  foregoing  articles. 

1  The  words  "  of  grace "  [de  faveur]  in  the  original  proposition  have  been  replaced 
by  "  sufficient." 

*  The  words  "  of  grace  "  [de  faveur]  in  the  original  proposition  have  been  stricken  out. 
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[1151] 

Annex  19 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 

Amendment  to  the  proposition  of  the  delegation  of  Russia  (annex  1) 
relative  to  Days  of  Grace 

Article  1 

The  days  of  grace  for  each  port  shall  be  determined  by  the  belligerents  on 
the  outbreak  of  war;  they  may  not  be  less  than  five  days. 

Article  2 

Days  of  grace  may  be  refused  to  enemy  merchant  ships  designed  or  destined 
in  advance  to  be  converted  into  war-ships,  unless  the  Government  to  which  they 
belong  engages  not  to  convert  them  during  the  course  of  the  war. 


Annex  20 

PROPOSITION  OF  THE  FRENCH  DELEGATION 

Days  of  Grace  to  be  granted  to  enemy  merchant  ships  on  the 
outbreak  of  hostilities 

Merchant  ships  belonging  to  belligerent  Powers  which  on  the  outbreak  of 
hostilities  happen  to  be  in  enemy  ports,  and  to  which  no  days  of  grace  shall  be 
granted  to  put  to  sea,  may  not  be  confiscated. 

Nevertheless  they  may  be  refused  permission  to  leave  the  port,  and  they  are 
then  subject  to  requisition,  in  consideration  of  an  indemnity,  in  conformity  with 
the  territorial  laws  in  force. 


Annex  21 

PROPOSITION  OF  THE  SWEDISH  DELEGATION 

Amendment  to  the  propositions  of  the  delegations  of  Russia  and  of  France 

concerning  Days  of  Grace 

Article  1 

In  the  event  of  a  merchant  ship  of  either  of  the  belligerents  being  overtaken 
by  war  in  a  port  of  the  other  belligerent,  it  is  desirable  that  the  latter  grant  to 
this  vessel  days  of  grace,  in  order  to  allow  it: 
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To  complete  its  unloading,  or  the  loading  of  goods  which  do  not  constitute 
contraband  of  war;  and  to  leave  the  port  freely  and  reach  in  safety  the  nearest 
port  of  its  country  of  origin  or  a  neutral  port. 

[1152]  Article  2 

A  merchant  ship  which,  owing  to  circumstances  of  force  majeure,  may  not 
have  been  able  to  leave  the  enemy  port  during  the  days  of  grace  above  mentioned, 
or  to  which  days  of  grace  may  not  have  been  granted,  may  not  be  confiscated. 
It  may,  however,  be  detained,  on  account  of  the  necessities  of  war,  and  it  is  then 
subject  to  requisition,  in  consideration  of  an  indemnity,  in  conformity  with  the 
territorial  laws  in  force. 

Article  3 

Merchant  ships  of  belligerents,  which  are  overtaken  at  sea  by  the  outbreak 
of  war,  may  not  be  captured  if  they  have  left  their  port  of  origin  or  another  port 
before  the  outbreak  of  hostilities. 

When  military  necessities  require,  these  vessels  may  be  detained  and  requi- 
sitioned. 

After  these  vessels  have  touched  at  a  port  of  their  country  or  at  a  neutral 
port,  they  become  subject  to  the  laws  and  customs  of  naval  warfare. 

Article  4 

If  any  of  the  above-mentioned  vessels  put  into  an  enemy  port,  they  shall 
enjoy  the  periods  of  grace  and  immunities  indicated  in  the  foregoing  article. 


Annex  22 

PROPOSAL  OF  THE  DELEGATION  OF  THE  NETHERLANDS 

Days  of  Grace 

Merchant  ships  belonging  to  belligerent  Powers,  which  at  the  outbreak  of 
hostilities  happen  to  be  in  enemy  ports,  may,  unless  their  cargo  consists  of  con- 
traband of  war,  freely  leave  port  and  proceed  in  safety  to  the  nearest  national 
port  or  an  intervening  neutral  port. 

In  order  that  they  may  complete  their  loading  or  unloading,  a  sufficient 
period  of  grace,  to  be  determined  by  the  local  authorities,  shall  be  granted  them. 

Permission  to  leave  and  a  period  of  grace  may  be  refused  enemy  merchant 
ships  designated  or  intended  in  advance  to  be  converted  into  war-ships,  unless 
the  Government  to  which  they  belong  agrees  not  to  convert  them  as  long  as  the 
war  lasts. 
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[1153] 
Annex  23 

DRAFT  REGULATIONS  PREPARED  BY  MR.  FROMAGEOT 
Concerning  the  status  of  enemy  merchant  ships  at  the  outbreak  of  hostilities 

Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers,  and  not 
designated  in  advance  for  conversion  into  a  war-ship,  is  at  the  commencement 
of  hostilities  in  an  enemy  port,  it  is  desirable  that  it  should  be  allowed  to  depart 
freely,  either  immediately,  or  after  a  reasonable  period,  and  to  proceed,  after 
being  furnished  with  a  pass,  direct  to  its  port  of  destination  or  any  other  port 
indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last  port 
of  departure  before  the  commencement  of  the  war  and  entered  a  port  belonging 
to  the  enemy  while  still  ignorant  that  hostilities  had  broken  out. 

Article  2 
A  merchant  ship,  unable,  owing  to  circumstances  of  force  majeure,  to  leave 
the  enemy  port  within  the  period  above  contemplated,  or  which  was  not  allowed 
to  leave  or  was  not  granted  a  period  within  which  to  leave,  cannot  be  confiscated. 
It  is,  however,  liable  to  requisition,  but  subject  to  the  obligation  of  restoring  it 
after  the  war,  if  this  is  possible,  and  to  compensate  the  owner  for  any  loss 
incurred  therefrom. 

Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before  the 
commencement  of  the  war,  and  are  encountered  on  the  high  seas  while  still 
ignorant  of  the  outbreak  of  hostilities,  cannot  be  confiscated.  They  are  only 
liable  to  detention,  to  be  requisitioned  if  occasion  demands,  as  stated  above,  and 
even  destroyed  on  payment  of  compensation. 

After  these  ships  have  touched  at  a  port  of  their  own  country  or  at  a  neutral 
port,  they  are  subject  to  the  laws  and  customs  of  maritime  war. 

Article  4 

Cargo  on  board  the  vessels  referred  to  in  the  preceding  articles  is  subject  to 
requisition,  with  or  without  the  ship. 
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Annex  24 

PROPOSAL  OF  THE  DELEGATION  OF  GREAT  BRITAIN 

Amendment  to  the  draft  regulations  concerning  the  status  of  enemy  merchant 
ships  at  the  outbreak  of  hostilities,  prepared  by  Mr.  Fromageot 1 

Add  a  new  Article  5: 

These  provisions  shall  not  be  applicable  to  enemy  merchant  ships  designated 
in  advance  for  conversion  into  war-ships. 


[1154] 

Annex  25 

DRAFT  REGULATIONS  PREPARED  BY  THE  COMMITTEE 
OF  EXAMINATION 

Concerning  the  status  of  enemy  merchant  ships  at  the  outbreak  of  hostilities 

Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers  is  at  the 
commencement  of  hostilities  in  an  enemy  port,  it  is  desirable  that  it  should  be 
allowed  to  depart  freely,  either  immediately,  or  after  a  reasonable  period,  and 
to  proceed,  after  being  furnished  with  a  pass,  direct  to  its  port  of  destination 
or  any  other  port  indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last  port 
of  departure  before  the  commencement  of  the  war  and  entered  a  port  belonging 
to  the  enemy  while  still  ignorant  that  hostilities  had  broken  out. 

Article  2 

A  merchant  ship,  unable,  owing  to  circumstances  of  force  majeure,  to  leave 
the  enemy  port  within  the  period  contemplated  above,  or  which  was  not  allowed  to 
leave  or  was  not  granted  a  period  within  which  to  leave,  cannot  be  confiscated. 
It  is,  however,  liable  to  requisition,  but  subject  to  the  obligation  of  restoring  it 
after  the  war,  if  this  is  possible,  and  to  compensate  the  owner  for  any  loss 
incurred  therefrom. 

Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before  the 
commencement  of  the  war,  and  are  encountered  on  the  high  seas  while  still 
ignorant  of  the  outbreak  of  hostilities,  cannot  be  confiscated.  They  are  only 
liable  to  detention,  to  be  requisitioned  if  occasion  demands,  as  stated  above,  and 
even  destroyed,  on  payment  of  compensation,  but  in  such  cases  provision  must 
be  made  for  the  safety  of  the  persons  on  board  as  well  as  the  security  of  the 
ship's  papers. 

1  Annex  23. 
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After  these  ships  have  touched  at  a  port  in  their  own  country  or  at  a  neu- 
tral port,  they  are  subject  to  the  laws  and  customs  of  maritime  war. 

Article  4 

Enemy  cargo  on  board  the  vessels  referred  to  in  the  preceding  articles  is 
subject  to  requisition,  with  or  without  the  ship,  and  on  payment  of  compensation, 
as  above. 

Article  5 

These  regulations  do  not  affect  enemy  merchant  ships  which  have  been  des- 
ignated in  advance  for  conversion  into  war-ships. 


[1155] 

Annex  26 

PROPOSAL  OF  THE  DELEGATION  OF  GREAT  BRITAIN 

Draft  Regulations 

Amendment  to  the  draft  regulations  concerning  Days  of  Grace,  prepared  by  the 

Committee  of  Examination  l 

Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers  is  at  the 
commencement  of  hostilities  in  an  enemy  port,  it  is  desirable  that  it  should  be 
allowed  to  depart  freely,  either  immediately,  or  after  a  reasonable  number  of 
days  of  grace,  and  to  proceed,  after  being  furnished  with  a  pass,  direct  to  its 
port  of  destination  or  any  other  port  indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last  port 
of  departure  before  the  commencement  of  the  war  and  entered  a  port  belonging 
to  the  enemy  while  still  ignorant  that  hostilities  had  broken  out. 

Article  2 

A  merchant  ship,  unable,  owing  to  circumstances  of  force  majeure,  to  leave 
the  enemy  port  within  the  period  contemplated  above,  or  which  was  not  allowed 
to  leave,  cannot  be  confiscated. 

It  is  only  liable  to  detention,  without  payment  of  compensation,  but  subject 
to  the  obligation  of  restoring  it  after  the  war  or  to  requisition  on  payment  of 
compensation. 

Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before  the 
commencement  of  the  war,  and  are  encountered  on  the  high  seas  while  still 
ignorant  of  the  outbreak  of  hostilities,  cannot  be  captured.  They  are  only 
liable  to  detention,  on  the  understanding  that  they  shall  be  restored  after  the 

'  Annex  25. 
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zvar  without  compensation,  or  to  be  requisitioned,  or  even  destroyed,  on  pay- 
ment of  compensation. 

After  these  ships  have  touched  at  a  port  in  their  own  country  or  at  a  neutral 
port,  they  are  subject  to  the  laws  and  customs  of  maritime  war. 

Article  4 

Enemy  cargo  on  board  the  vessels  referred  to  in  the  preceding  articles  is 
likewise  liable  to  be  detained  and  restored  after  the  termination  of  the  war  with- 
out payment  of  compensation,  or  to  be  requisitioned  on  payment  of  compensa-\ 
tion,  with  or  without  the  ship. 

Article  5 

These  regulations  do  not  affect  enemy  merchant  ships  capable  of  being  con- 
verted into  fighting  ships. 


[1156] 

CONTRABAND  OF  WAR 
Annex  27 

DECLARATION  READ  BY  HIS  EXCELLENCY  LORD  REAY  IN  THE 
NAME  OF  THE  BRITISH  DELEGATION 

Concerning  Contraband  of  War 

In  order  to  lessen  the  difficulties  encountered  by  neutral  commerce  in  time 
of  war,  the  Government  of  His  Britannic  Majesty  is  ready  to  abandon  the  prin- 
ciple of  contraband  in  case  of  war  between  the  Powers  which  may  sign  a  Con- 
vention to  this  end.  The  right  of  search  shall  be  exercised  only  in  order  to 
determine  the  neutral  character  of  a  merchant  ship. 


Annex  28 

PROPOSITION  OF  THE  GERMAN  DELEGATION 

Contraband  of  war 

Article  1 

Only  the  following  articles  may  be  considered  contraband  of  war: 

(a)  Arms,  including  sporting  weapons,  as  well  as  such  materials  as  are 
capable  of  use  only  in  war  (absolute  contraband) ; 

(b)  Such  other  materials  and  articles  as  may  be  used  in  war  and  are  con- 
signed to  the  armed  force  of  the  enemy   (conditional  contraband), 

If  they  form  the  cargo  of  a  vessel  which  is  bound  directly  for  an  enemy 
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port  or  a  port  occupied  by  the  enemy,  or  which  is  destined  for  the  armed  force 
of  the  enemy,  and  if  these  materials  and  articles  have  been  expressly  declared 
contraband  of  war. 

Article  2 

There  is  absolute  presumption  that  the  materials  and  articles  designated  in 
Article  lb  are  destined  for  the  armed  force  of  the  enemy  when  the  shipment 
in  question  is  addressed  to  the  authorities  or  a  military  contractor  of  the  enemy 
Power,  or  when  it  is  consigned  to  a  fortified  place  in  the  enemy  country  or  to 
some  other  place  serving  as  a  support  to  the  forces  of  the  enemy. 

[1157]  Article  3 

A  list  of  the  materials  and  articles  to  be  considered  contraband  of  war 
in  the  meaning  of  Article  1  must  be  published  or  notified  to  neutral  Govern- 
ments or  their  diplomatic  agents. 

Article  4 

Contraband  of  war  is  subject  to  confiscation.  The  same  is  true  of  the  vessel 
carrying  it  if  the  owner  or  the  captain  of  the  vessel  is  aware  of  the  presence  of 
contraband  on  board  and  if  this  contraband  forms  more  than  half  of  the  cargo. 

Article  5 

The  vessel  is  not  subject  to  confiscation  if  the  captain  was  in  ignorance  of 
the  fact  that  war  had  broken  out  and  if  there  is  no  question  as  to  his  ignorance. 
There  is  presumption  to  this  effect  if  the  vessel  is  encountered  on  the  high  seas 
within  eight  days  following  the  outbreak  of  hostilities,  and  if,  within  this  interval, 
it  has  not  touched  at  a  port. 

In  the  case  provided  for  in  the  preceding  paragraph,  the  contraband  of  war 
on  the  vessel  is  subject  to  confiscation  only  in  consideration  of  an  indemnity. 

Article  6 

Vessels  which  have  squads  of  troops  on  board  are  subject  to  confiscation  if 
the  owner  or  the  captain  of  the  vessel  was  aware  of  the  military  character  of  the 
passengers  in  question,  and  if  it  is  not  possible  to  plead  an  exception  under  the 
circumstances  mentioned  in  paragraph  1  of  Article  5.  The  same  is  true  in  the 
case  of  the  transportation  of  private  passengers  belonging  to  the  armed  force  of 
the  enemy,  if  the  vessel  has  put  to  sea  for  the  purpose  of  transporting  them. 

Soldiers  who  are  on  board  remain  prisoners  of  war,  even  though  the  vessel 
is  not  subject  to  confiscation. 
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Annex  29 

PROPOSITION  OF  THE  FRENCH  DELEGATION 
Draft  regulations  on  contraband  of  war 

Article  1 

Trade  in  the  following  articles,  included  under  the  head  of  absolute  contra- 
band, is,  of  right,  forbidden  to  neutral  nationals  by  the  mere  fact  that  a  state 
of  war  is  known  to  exist,  to  wit: 

1.  Arms  of  all  kinds  and  their  distinctive  component  parts. 

2.  Projectiles,  charges,  and  cartridges  of  all  kinds  and  their  distinctive 
component  parts. 

[1158]  3.    Powders  and  explosives  of  all  kinds. 

4.    Gun  mountings,  limber  boxes,  limbers,  military  wagons,  field  forges, 
and  their  distinctive  component  parts. 

5.  Clothing  and  equipment  of  a  distinctively  military  character. 

6.  Harness  of  all  kinds. 

7.  Saddle,  draft,  and  pack  animals. 

8.  Articles  of  camp  equipment  and  their  distinctive  component  parts. 

9.  Naval  military  material. 

10.  Armor  plates. 

11.  War-ships,  including  boats,  and  their  distinctive  component  parts. 

12.  Balloons  and  their  distinctive  component  parts. 

13.  Implements  and  apparatus  specially  designed  for  the  manufacture  of 
munitions  of  war,  for  the  manufacture  or  repair  of  arms  or  military  material, 
for  use  on  land,  at  sea,  or  in  the  air. 

Article  2 

Absolute  contraband  is  subject  to  confiscation. 

It  may  cause  the  confiscation  of  the  vessel  on  which  it  is  found,  if  the  cap- 
tain resists  seizure  or  if  it  is  proved  that  the  captain  or  owner  knew,  or  was 
in  a  position  to  know,  the  nature  of  the  prohibited  cargo. 

Article  3 

Neutral  commerce  in  all  articles  not  included  in  absolute  contraband  may  be 
freely  carried  on  with  belligerents. 

Nevertheless,  the  latter  have  the  right  to  restrict  this  liberty  on  condition 
that  they  give  notice,  through  diplomatic  channels,  of  the  articles  which  they 
intend  to  intercept,  before  they  proceed  to  exercise  this  right. 

Article  4 

If  it  is  proved  that  an  article  specifically  declared  contraband  of  war,  in 
conformity  with  the  foregoing  provision,  is,  at  the  time  of  its  seizure,  not  only 
consigned  to  an  enemy  destination,  but  also  really  intended  for  the  military  or 
naval  forces  or  departments  of  the  enemy  State,  such  article  is  subject  to  con- 
fiscation; otherwise  seizure  of  it  may  not  be  effected  except  on  condition  that 
the  owner  be  reimbursed  for  its  value. 
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Article  5 

If  the  enemy  has  no  access  to  the  sea  except  through  neutral  territory,  the 
fact  that  the  transporting  vessel  is  bound  for  this  territory  is  insufficient  to  prove 
that  the  trade  is  neutral. 


[1159] 
Annex  30 

PROPOSITION  OF  THE  BRAZILIAN  DELEGATION 

Contraband  of  war 

(in  the  event  of  the  british  proposition  *  not  being  accepted) 

Article  1 

When  transported  by  sea,  consigned  to  a  belligerent  or  for  his  account,  the 
following  articles  are  contraband  of  war: 

1.  Arms  of  all  kinds. 

2.  Munitions  of  war  and  explosives. 

3.  War  material,  except  the  articles  mentioned  in  the  Convention  of  July  29, 
1899,  for  the  adaptation  to  maritime  warfare  of  the  principles  of  the  Geneva 
Convention,  Article  1,  and  Articles  14  to  16  of  the  latter  Convention. 

4.  Vessels  equipped  for  war. 

5.  Special  implements  for  the  manufacture  of  munitions  or  other  articles 
exclusively  for  use  in  war. 

Article  2 

Articles  which  in  combination  may  become  suitable  for  war  are  included  in 
the  category  of  munitions. 

Article  3 

Destination  for  the  enemy  of  articles  for  special  and  immediate  use  in  war, 
as  defined  in  Article  1,  is  presumed,  when  they  are  being  carried  to  one  of  his 
ports,  to  one  of  his  war-ships,  or  to  a  neutral  port,  if  the  latter,  according  to 
evident  proof  and  indisputable  facts,  is  only  an  intervening  point  for  the  purpose 
of  deceiving  the  belligerents  as  to  the  real  destination  of  the  shipment. 

Article  4 

Articles,  which  are  not  made  for  war  and  are  used  in  war  specially  and 
immediately,  may  not  be  considered  contraband  merely  because  of  the  possibility, 
the  intention,  or  even  the  fact  of  their  being  destined  for  the  enemy  or  for  his  use. 

Conditional  contraband  and  accidental  contraband  are  therefore  abolished. 

1  Annex  27. 
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Article  5 

Nevertheless  the  belligerent  may,  if  he  so  wishes,  exercise  the  right  of 
sequestration  or  of  preemption  with  respect  to  provisions,  coal,  raw  cotton,  and 
articles  of  clothing,  destined  either  for  an  enemy  port  or  for  a  neutral  port, 
when  the  latter  may  be  considered,  according  to  the  clear,  evident,  and  indis- 
putable facts,  as  an  intervening  point  in  enemy  destination. 
[1160]  In  the  first  case  the  State  of  the  captor  shall  eventually  return  to  the 
owner  the  sequestrated  cargo,  indemnifying  him  for  his  loss.  In  the 
second  case  it  shall  pay  him  the  price  of  the  merchandise  bought,  according  to 
its  value  on  the  bill,  plus  the  freight,  as  well  as  other  charges,  and  10  per  cent,  in 
consideration  of  the  lost  profits. 

Article  6 

The  right  admitted  in  the  preceding  article  ceases,  if  the  captain  of  the 
stopped  vessel  binds  himself  in  writing,  under  the  penalty  of  suffering  all  the 
effects  of  contraband  of  war  in  case  he  breaks  his  word,  to  change  the  destination 
of  his  vessel  to  a  port  which  may  not  reasonably  be  suspected  of  concealing  a 
hostile  destination. 

Article  7 

In  case  of  seizure  or  repression  on  account  of  contraband,  not  in  conformity 
with  the  foregoing  rules,  the  State  of  the  captor  shall  be  required  to  return  the 
seized  articles  with  damages. 

Article  8 

Penal  measures  for  contraband  of  war,  that  is  to  say,  capture  and  condemna- 
tion by  prize  courts,  do  not  apply  to  shipments  which  started  before  the  declara- 
tion of  war. 
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PROPOSITION  OF  THE  DELEGATION  OF  THE  UNITED   STATES 

Contraband  of  war 

1.  Absolute  contraband  shall  include  arms,  munitions  of  war,  provisions, 
and  articles  which  are  employed  solely  for  military  purposes  or  for  military  estab- 
lishments. 

2.  Conditional  contraband  shall  include  provisions,  material,  and  articles 
which  are  employed  both  in  peace  and  in  war,  but  which  by  reason  of  their 
character  or  special  qualities,  or  their  quantity,  or  by  their  character,  quality, 
and  quantity,  are  suitable  and  necessary  for  military  purposes,  and  which  are 
destined  for  the  use  of  the  armed  forces  or  for  the  military  establishments  of 
the  enemy. 

3.  The  list  of  the  articles  and  provisions  which  are  to  be  included  in  each  of 
the  above-mentioned  classes  must  be  duly  published  and  notified  to  neutral  Gov- 
ernments, or  their  diplomatic  agents,  by  the  belligerents,  and  no  article  shall  be 
seized  or  confiscated  as  conditional  contraband  until  this  notice  has  been  given. 
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FOURTH  COMMISSION 


I 

GREAT  BRITAIN- 

(Annex  27) 


In  order  to  lessen  the  diffi- 
culties encountered  by  neutral 
commerce  in  time  of  war,  the 
Government  of  His  Britannic 
Majesty  is  ready  to  abandon 
the  principle  of  contraband  in 
case  of  war  between  the 
Powers  which  may  sign  a  Con- 
vention to  this  end.  The  right 
of  search  shall  be  exercised 
only  in  order  to  determine  the 
neutral  character  of  a  merchant 
ship. 


II 
GERMANY 

(Annex  28) 


Article  1 

Only  the  following  articles 
may  be  considered  contraband 
of  war : 

(a)  Arms,  including  sport 
ing  weapons,  as  well  as  such 
materials  as  are  capable  of 
use  only  in  war  (absolute 
contraband)  ; 

(b)  Such  other  materials 
and  articles  as  may  be  used 
in  war  and  are  consigned  to 
the  armed  force  of  the  enemy 
(conditional  contraband), 

if  they  form  the  cargo  of  a 
vessel  which  is  bound  directly 
for  an  enemy  port  or  a  port 
occupied  by  the  enemy,  or 
which  is  destined  for  the  armed 
force  of  the  enemy,  and  if 
these  materials  and  articles 
have  been  expressly  declared 
contraband  of  war. 

Article  2 

There   is   absolute   prestimp 
tion    that    the    materials    and 
articles  designated  in  Article  1 
(b)      are     destined     for     the 
armed  force  of  the  enemy  when 
the  shipment  in  question  is  ad 
dressed   to   the   authorities    or 
a    military    contractor    of    the 
enemy    Power,    or   when    it    is 
consigned   to   a   fortified   place 
in  the  enemy  country  to  some 
other  place  serving  as   a  sup 
port    to    the    forces    of    the 
enemy. 


Ill 

FRANCE 
(Annex  29) 


Article  1 

Trade  in  the  following  arti- 
cles, included  under  the  head 
of  absolute  contraband,  is,  of 
right,  forbidden  to  neutral  na- 
tionals by  the  mere  fact  that 
the  state  of  war  is  known  to 
exist,  to  wit : 

1.  Arms  of  all  kinds  and 
their  distinctive  component 
parts. 

2.  Projectiles,  charges,  and 
cartridges  of  all  kinds  and  their 
distinctive  component  parts. 

3.  Powders  and  explosives 
of    all   kinds. 

4.  Gun  mountings,  limber 
boxes,  limbers,  military  wag- 
ons, field  forges,  and  their  dis- 
tinctive component  parts. 

5.  Clothing  and  equipment 
of  a  distinctively  military  char- 
acter. 

6.  Harness  of  all  kinds. 

7.  Saddle,  draft,  and  pack 
animals. 

8.  Articles  of  camp  equip- 
ment and  their  distinctive  com- 
ponent parts. 

9.  Naval   military   material. 

10.  Armor  plates. 

11.  War-ships,  including  boats, 
and  their  distinctive  component 
parts. 

12.  Balloons  and  their  dis- 
tinctive component  parts. 

13.  Implements  and  apparatus 
specially  designed  for  the 
manufacture    of   munitions    of 
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[1163] 


IV 

BRAZIL 

(Annex  30) 


Article  I 

When  transported  by  sea, 
consigned  to  a  belligerent  or 
for  his  account,  the  following 
articles  are  contraband  of  war : 

1.  Arms  of  all  kinds. 

2.  Munitions  of  war  and  ex- 
plosives. 

3.  War  material,  except  the 
articles  mentioned  in  the  Con- 
vention of  July  29,  1899,  for 
the  adaptation  to  maritime 
warfare  of  the  principles  of 
the  Geneva  Convention,  Arti- 
cle 1,  and  Articles  14  to  16  of 
the  latter  Convention. 

4.  Vessels  equipped  for  war. 

5.  Special  implements  for 
the  manufacture  of  munitions 
or  other  articles  exclusively 
for  use  in  war. 

Article  2 

Articles    which    in   combina- 
tion may   become   suitable   for 
war  are  included  in  the  cate 
gory  of  munitions. 

Article  3 

Destination  for  the  enemy  of 
articles  for  special  and  imme- 
date  use  in  war,  as  defined  in 
Article  1,  is  presumed,  when 
they  are  being  carried  to  one 
of  his  ports,  to  one  of  his  war- 
ships, or  to  a  neutral  port,  if 
the  latter,  according  to  evident 
proof  and  indisputable  facts,  is 


UNITED  STATES  OF 
AMERICA 

(Annex  31) 


1.  Absolute  contraband  shall 
nclude     arms,     munitions     of 

war,  provisions,  and  articles 
which  are  employed  solely  for 
military  purposes  or  for  mili- 
tary establishments. 

2.  Conditional  contraband 
shall  include  provisions,  ma- 
terials, and  articles  which  are 
employed  both  in  peace  and  in 
war,  but  which  by  reason  of 
their  character,  quality,  and 
quantity,  are  suitable  and  nec- 
essary for  military  purposes, 
and  which  are  destined  for  the 
use  of  the  armed  forces  or  for 
the  military  establishments  of 
the  enemy. 

3.  The   list   of   articles   and 
provisions  which  are  to  be  in- 
cluded in   each  of   the  above 
mentioned  classes  must  be  duly 
published  and  notified  to  neu 
tral     Governments,     or     their 
diplomatic  agents,  by  the  bel 
ligerants,   and   no  article  shall 
be  seized  or  confiscated  as  con 
ditional   contraband   until   this 
notice  has  been  given. 
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[1164] 


II 

GERMANY 
(Annex  28) 


Article  3 
A  list  of  the  materials  and 
articles  to  be  considered  con 
traband  of  war  in  the  meaning 
of  Article  1  must  be  published 
or  notified  to  neutral  Govern 
ments  or  their  diplomatic 
agents. 

Article  4 

Contraband  of  war  is  sub 
ject  to  confiscation.  The  same 
is  true  of  the  vessel  carrying 
it  if  the  owner  or  the  captain 
of  the  vessel  is  aware  of  the 
presence  of  contraband  on 
board  and  if  this  contraband 
forms  more  than  half  of  the 
cargo. 

Article  5 

The  vessel  is  not  subject  to 
confiscation  if  the  captain  was 
in  ignorance  of  the  fact  that 
war  had  broken  out  and  if 
there  is  no  question  as  to  his 
ignorance.  There  is  presump- 
tion to  this  effect  if  the  vessel 
is  encountered  on  the  high  seas 
within  eight  days  following  the 
outbreak  of  hostilities,  and  if, 
within  this  interval,  it  has  not 
touched  at  a  port. 

In  the  case  provided  for  in 
the  preceding  paragraph,  the 
contraband  of  war  on  the  ves- 
sel is  subject  to  confiscation 
only  in  consideration  of  an  in- 
demnity. 

Article  6 

Vessels  which  have  squads  of 
troops  on  board  are  subject  to 
confiscation  if  the  owner  or  the 
captain  of  the  vessel  was  aware 
of  the  military  character  of  the 
passengers  in  question,  and  if  it 


III 
FRANCE 
(Annex  29) 


war,  for  the  manufacture  or 
repair  of  arms  or  military  ma- 
terial, for  use  on  land,  at  sea, 
or  in  the  air. 


Article  2 

Absolute  contraband  is  sub- 
ject to  confiscation. 

It  may  cause  the  confiscation 
of  the  vessel  on  which  it  is 
found,  if  the  captain  resists 
seizure  or  if  it  is  proved  that 
the  captain  or  owner  knew,  or 
was  in  a  position  to  know,  the 
nature  of  the  prohibited  cargo. 


Article  3 

Neutral  commerce  in  all 
articles  not  included  in  abso- 
lute contraband  may  be  freely 
carried  on  with  belligerents. 

Nevertheless,  the  latter  have 
the  right  to  restrict  this  liberty 
on  condition  that  they  give  no- 
tice, through  diplomatic  chan- 
nels, of  the  articles  which  they 
intend  to  intercept,  before  they 
proceed  to  exercise  this  right. 


Article  4 

If  it  is  proved  that  an  article 
specifically  declared  contraband 
of  war,  in  conformity-  with  the 
foregoing  provision,  is,  at  the 
time  of  its  seizure,  not  only 
consigned  to  an  enemy  destina- 
tion, but  also  really  intended 
for  the  military  or  naval  forces 
or  departments  of  the  enemy 
State,  such-  article  is  subject  to 
confiscation ;  otherwise  seizure 
of  it  may  not  be  effected  ex- 
cept on  condition  that  the 
owner  be  reimbursed  for  its 
value. 
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(Annex  30) 


only  an  intervening  point  for 
the  purpose  of  deceiving  the 
belligerents  as  to  the  real 
destination  of  the  shipment. 

Article  4 

Articles,  which  are  not  made 
for  war  and  are  used  in  war 
especially  and  immediately, 
may  not  be  considered  con- 
traband merely  because  of  the 
possibility,  the  intention,  or 
even  the  fact  of  their  being 
destined  for  the  enemy  or  for 
his  use. 

Conditional  contraband  and 
accidental  contraband  are 
therefore  abolished. 

Article  5 

Nevertheless  the  belligerent 
may,  if  he  so  wishes,  exercise 
the  right  of  sequestration  or 
of  preemption  with  respect  to 
provisions,  coal,  raw 
[1165]  cotton,  and  articles  of 
clothing  destined  either 
for  an  enemy  port  or  for  a 
neutral  port,  when  the  latter 
may  be  considered,  according 
to  the  clear,  evident,  and  in- 
disputable facts,  as  an  inter- 
vening point  in  enemy  destina 
tion. 

In  the  first  case  the  State  of 
the  captor  shall  eventually  re- 
turn to  the  owner  the  seques- 
trated cargo,  indemnifying  him 
for  his  loss.  In  the  second 
case,  it  shall  pay  him  the  price 
of  the  merchandise  bought,  ac 
cording  to  its  value  on  the 
bill,  plus  the  freight,  as  well 
as  other  charges,  and  10  per 
cent,  in  consideration  of  the 
lost  profits. 
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GREAT  BRITAIN 
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II 
GERMANY 
(Annex  28) 


is  not  possible  to  plead  an  ex- 
ception under  the  circumstances 
mentioned  in  paragraph  1  of 
Article  5.  The  same  is  true 
in  the  case  of  transportation 
of  private  passengers  belonging 
to  the  armed  force  of  the 
enemy,  if  the  vessel  has  put  to 
sea  for  the  purpose  of  trans- 
porting them. 

Soldiers  who  are  on  board 
remain  prisoners  of  war,  even 
though  the  vessel  is  not  sub- 
ject to  confiscation. 


Ill 
FRANCE 

(Annex  29) 


Article   5 

If  the  enemy  has  no  access  to 
the  sea  except  through  neutral 
territory,  the  fact  that  the 
transporting  vessel  is  bound  for 
this  territory  is  insufficient  to 
prove  that  the  trade  is  neutral. 
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Article  6 

The    right    admitted    in    the 

preceding  article  ceases,  if  the 

captain   of   the   stopped -vessel 

binds  himself  in  writing,  under 

the  penalty  of  suffering  all  the 

effects   of   contraband   of   war 

in  case  he  breaks  his  word,  to 

change  the  destination   of   his 

vessel  to  a  port  which  may  not 

reasonably     be     suspected     of 

concealing    a    hostile    destina- 

tion. 

Article  7 

In  case  of  seizure  or  repres- 

sion on  account  of  contraband, 

not    in    conformity    with    the 

foregoing   rules,   the    State   of 

the  captor  shall  be  required  to 

return  the  seized  articles  with 

damages. 

• 

Article  8 

Penal  measures   for  contra- 

band  of   war,   that   is   to   say, 

capture   and    condemnation   by 

prize  courts,  do  not  apply  to 

shipments  which  started  before 

the  declaration  of  war. 
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[1166] 
Annex  33 

PROPOSAL  OF  THE  DELEGATION  OF  GREAT  BRITAIN 

Draft  Declaration 

The  undersigned  plenipotentiaries  of  the  Powers  represented  at  the  Second 
International  Peace  Conference  at  The  Hague, 

Considering : 

That  the  extension  of  the  commercial  movement  and  the  progress  of 
science  have  had  the  effect  of  diminishing  sensibly  the  effective  force  of  the 
laws  and  customs  of  nations  for  the  suppression  of  contraband  trade; 

That  any  attempt  at  a  strict  application  of  regulations  on  the  subject 
under  existing  conditions  of  international  commerce  would  be  calculated  to 
hinder  the  commerce  of  neutrals  and  to  cause  them  material  loss  far  in 
excess  of  the  advantages  accruing  therefrom  to  belligerents ; 

That  the  seizure  of  neutral  vessels  for  carrying  contraband  gives  rise 
to  serious  difficulties  between  neutrals  and  belligerents,  and  may  lead  to 
grave  disputes  between  the  States  at  issue ; 

Duly  authorized  f  cr  this  purpose  by  their  Governments : 
Declare : 

1.  Goods  belonging  to  the  subject  of  a  neutral  contracting  Power  on  board  a  neutral 
or  enemy  ship  may  not  be  condemned  as  contraband ; 

2.  The  flag  of  a  neutral  contracting  Power  covers  all  the  goods  on  board. 

The  present  Declaration  is  binding  only  upon  the  contracting  Powers  in  the  event 
of  war  between  two  or  more  of  them. 

It  shall  cease  to  be  binding  if  in  a  war  between  contracting  Powers  a  non-contracting 
Power  should  join  one  of  the  belligerents. 

The  present  Declaration  shall  be  ratified  with  as  little  delay  as  possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

A  minute  of  the  deposit  of  each  ratification  shall  be  drawn  up,  of  which  a  certified 
copy  shall  be  forwarded  through  the  diplomatic  channel  to  all  the  contracting  Powers. 

Non-signatory  Powers  may  adhere  to  this  Declaration.  To  do  so,  they  must  make 
known  their  adhesion  to  the  contracting  Powers  by  means  of  a  written  notice  addressed 
to  the  Government  of  the  Netherlands,  to  be  transmitted  by  the  latter  to  all  the  other 
contracting  Powers. 

In  the  event  of  one  of  the  high  contracting  Powers  denouncing  the  present  Declara- 
tion, the  denunciation  shall  only  have  effect  one  year  after  written  notice  to  the  Govern- 
ment of  the  Netherlands,  which  notice  shall  be  communicated  at  once  by  the  latter  to  all 
the  other  contracting  Powers. 

This  denunciation  shall  only  have  effect  in  regard  to  the'  notifying  Power. 

In  faith  whereof  the  plenipotentiaries  have  signed  and  sealed  the  present  Declaration. 
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BLOCKADE 
Annex  34 

PROPOSITION  OF  THE  ITALIAN  DELEGATION 

Blockade 

Article  1 
In  order  to  be  binding,  a  blockade  must  be  effective,  declared,  and  notified. 

Article  2 

A  blockade  is  effective  when  it  is  maintained  by  naval  forces  that  are  really 
sufficient  to  prevent  passage,  and  so  stationed  as  to  render  it  clearly  dangerous 
for  vessels  to  attempt  to  run  the  blockade. 

A  blockade  is  not  considered  as  lifted  if  bad  weather  forces  the  blockading 
vessels  to  leave  their  stations  temporarily. 

Article  3 

The  declaration  of  blockade  must  indicate  the  exact  time  that  the  blockade 
begins,  its  limits  by  longitude  and  latitude,  and  the  period  within  which  neutral 
vessels  which  entered  the  port  before  the  beginning  of  the  blockade  are  permitted 
to  leave. 

Article  4 

The  declaration  must  be  notified  to  the  authorities  of  the  blockaded  place 
and  the  Governments  of  neutral  States. 

If  such  notice  has  not  been  given,  or  if  a  vessel  approaching  the  blockaded 
port  proves  that  it  was  not  aware  of  the  blockade,  notice  must  be  given  to  the 
vessel  itself  by  an  officer  of  one  of  the  blockading  vessels,  and  registered  on  the 
ship's  papers. 

Article  5 

A  vessel  may  not  be  seized  as  guilty  of  violation  of  blockade  except  at  the 
time  that  it  attempts  to  break  through  the  lines  of  an  obligatory  blockade. 

Article  6 

Vessels  are  permitted  to  enter  a  blockaded  port  in-  case  of  distress,  which 
must  be  verified  by  the  commanding  officer  of  the  blockading  fleet. 

Article  7 

A  vessel  seized  for  violation  of  blockade  may  be  confiscated,  as  well  as  its 
cargo,  unless  the  owner  of  the  latter  proves  that  the  attempt  to  violate  the 
blockade  was  made  without  his  knowledge. 
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[1168] 
Annex  35 

PROPOSITION  OF  THE  DELEGATION  OF  THE  UNITED   STATES 

Amendments  to  the  proposition  of  the  Italian  Delegation  concerning  Blockade  x 

Article  3 
Omit  the  words  "  by  longitude  and  latitude." 

Article  5 

Omit  the  article  and  substitute: 

Any  vessel  which,  after  a  blockade  has  been  duly  notified,  sails  for  a  port  or 
a  place  that  is  blockaded,  or  attempts  to  force  the  blockade,  may  be  seized  for 
violation  of  the  blockade. 


Annex  36 

PROPOSITION  OF  THE  BRAZILIAN  DELEGATION 
Amendment  to  the  Italian  Proposition  of  Blockade  l 

1.  A  blockade  is  effective,  under  the  conditions  stipulated  in  the  Italian 
proposition  (Article  2),  only  when  it  is  limited  to  ports,  roadsteads,  anchorages, 
bays  or  other  landing  places  on  the  enemy  shore,  as  well  as  places  giving  access 
thereto. 

2.  The  Conference  shall  fix  a  certain  number  of  miles,  calculated  from 
the  coast,  at  low  tide,  or  from  an  imaginary  line  between  the  extremities  of  the 
port  or  of  the  bay,  as  well  as  from  the  said  extremities  along  the  coast,  in  order 
to  limit  the  area  within  which  the  blockading  fleet  shall  carry  on  blockade 
operations. 

3.  When  a  vessel  is  captured  within  these  limits,  the  above-mentioned  con- 
ditions having  been  fulfilled,  no  question  as  to  the  effectiveness  of  the  blockade 
may  be  raised. 

4.  Notice  as  provided  in  Article  4  of  the  Italian  proposition  shall,  in  all 
cases,  be  presumed  to  be  known,  unless  the  contrary  is  proved,  to  vessels  which 
have  left  ports  within  the  jurisdiction  of  the  notified  Government  seven  whole 
days  after  the  date  of  the  said  notice. 

5.  Changes  in  the  blockade  must  likewise  be  notified  and  shall  not  bind 
neutrals  unless  the  geographical  limits  are  indicated  in  accordance  with  the 
provision  above  (Article  2). 

*  Annex  34. 
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[1169] 
Annex  37 

PROPOSITION  OF  THE  BRITISH  DELEGATION 

Amendments  to  the  Proposition  of  the  Italian  Delegation  concerning  Blockade  l 

Article  2,  Paragraph  1 
Substitute  the  word  "  real  "  for  "  evident." 

Article  3 
See  amendment  proposed  by  the  delegation  of  the  United  States  of  America.2 

Article  4,  Paragraph  2 

Substitute  the  words  "  a  neutral  vessel  approaching "  for  "  the  vessel  ap- 
proaching." 

Article  5 
See  amendment  proposed  by  the  delegation  of  the  United  States  of  America.2 


Annex  38  . 

PROPOSITION  OF  THE  NETHERLAND  DELEGATION 

Amendment  to  the  Italian  Proposition  on  Blockade  1 
New  Article  3,  Paragraph  2 

The   declaration  of   blockade  can  .be  notified  by  a  belligerent  only   with 
respect  to  an  enemy  coast-line. 

*  Annex  34. 

*  Annex  35. 
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[1170] 

DESTRUCTION  OF  NEUTRAL  PRIZES 
Annex  39 

PROPOSITION  OF  THE  BRITISH  DELEGATION 

Destruction  of  neutral  prizes 

Destruction  of  a  neutral  prize  by  the  captor  is  prohibited.  The  captor  must 
release  all  neutral  vessels  that  he  is  unable  to  bring  before  a  prize  court. 

Annex  40 

PROPOSITION  OF  THE  RUSSIAN  DELEGATION 
Destruction  of  neutral  prises 

Believing  that  the  absolute  prohibition  of  the  destruction  of  neutral  prizes 
by  belligerents  would  bring  about  a  situation  of  striking  inferiority  in  the  case 
of  Powers  that  have  no  naval  bases  except  on  their  own  coasts,  and  being  of  the 
opinion  that  all  international  agreements  should  be  founded  upon  the  principle  of 
reciprocity  and  equal  opportunity, 

The  Imperial  delegation  of  Russia  submits  to  the  consideration  of  the  Fourth 
Commission  the  following  draft  of  a  provision  relating  to  the  destruction  of 
prizes,  a  provision  which  seems  to  it  to  take  into  account  all  the  interests  at  stake : 

The  destruction  of  a  neutral  prize  is  prohibited  except  in  cases  where 
its  preservati6n  might  endanger  the  safety  of  the  capturing  vessel  or  the 
success  of  its  operations.  The  commanding  officer  of  the  capturing  vessel 
may  exercise  the  right  of  destruction  only  with  the  greatest  discretion,  and 
must  take  care  to  tranship  beforehand  the  crew,  and,  in  so  far  as  possible, 
the  cargo,  and  in  all  cases  preserve  all  the  ship's  papers  and  all  other  articles 
that  are  necessary  for  a  prize  decision  and  for  the  fixing  of  the  indemnities 
to  be  granted  to  neutrals,  if  occasion  requires. 

It  is  thoroughly  understood  that  in  case  the  seizure  or  destruction  of 
neutral  prizes  is  recognized  as  illegal  by  a  prize  court  or  by  the  competent 
authorities,  the  interested  parties  have  a  right  to  bring  action  for  damages. 

[11711 
Annex  41 

PROPOSAL  OF  THE  DELEGATION  OF  JAPAN 

Amendment  to  the  British  *  and  Russian  2  Proposals  on  the  destruction  of  neutral 

vessels 

Destruction  of  a  neutral  prize  by  the  captor  is  prohibited.  The  captor  must 
release  all  neutral  vessels  that  he  is  unable  to  bring  before  a  prize  court. 

However,  the  rule  is  subject  to  the  following  exceptions : 

(a)  If  the  vessel  is  in  the  military  service  of  the  enemy  or  under  his  control 
for  military  or  naval  purposes. 

(b)  If  the  vessel  offers  forcible  resistance  to  search  or  capture. 

(c)  If  the  vessel  attempts  to  escape  search  or  capture  by  taking  to  flight. 

1  Annex  39. 
*  Annex  40. 
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Annex  42 

PROPOSITION   OF  THE  DELEGATION   OF  THE  UNITED   STATES 

Destruction  of  neutral  prizes 

It  for  any  reason  whatever  a  captured  neutral  vessel  cannot  be  brought  to 
adjudication,  such  vessel  must  be  released. 


Annex  43 

PROFESSOR  HOLLAND'S  LETTERS  ON  THE  DESTRUCTION 
OF  NEUTRAL  PRIZES 

The  Times,  August  17,  1904. 

Russian  Prize  Law 

To  the  Editor  of  the  Times. 

Sir:  From  this  hilltop  I  observe  that,  in  the  debate  of  Thursday  last,  Mr. 
Gibson  Bowles,  alluding  to  a  letter  of  mine  which  appeared  in  your  issue  of 
August  6,  complained  that  I  "  had  not  given  the  proper  reference  "  to 
[1172]  Lord  Stowell's  judgments.     Mr.  Bowles  seems  to  be  unaware  that  in 
referring  to  a  decided  case  the  page  mentioned  is,  in  the  absence  of  any 
indication  to  the  contrary,  invariably  that  on  which  the  report  of  the  case  com- 
mences.    I  may,  perhaps,  also  be  allowed  to  say  that  he,  in  my  opinion,  mis- 
apprehends the  effect  of  the  passage  quoted  by  him  from  the  Felicity,  which 
decides  only  that,  whatever  may  be  the  justification  for  the  destruction  of  a 
neutral  prize,  the  neutral  owner  is  entitled,  as  against  the  captor,  to  full  com- 
pensation for  the  loss  thereby  sustained. 
I  am,  Sir, 

Your  obedient  servant, 

T.  E.  Holland. 
Eggishorn,  Valais,  Suisse,  Aug.   14. 


The  Times,  August  30,  1904. 
Russian  Prize  Law 

To  the  Editor  of  the  Times. 

Sir:  Mr.  Gibson  Bowles  has,  I  find,  addressed  to  you  a  letter  in  which  he 
attempts  to  controvert  two  statements  of  mine  by  the  simple  expedient  of  omitting 
essential  portions  of  each  of  them. 
I.  pp. 

II.  I  had  summarized  the  effect,  as  I  conceive  it,  of  the  group  of  cases  above 
mentioned  in  the  following  terms :  "  Such  action  is  justifiable  only  in  cases  of  the 
gravest  importance  to  the  captor's  own  State,  after  securing  the  ship's  papers, 
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and  subject  to  the  right  of  the  neutral  owners  to  receive  full  compensation." 
Here,  again,  while  purporting  to  quote  me,  Mr.  Bowles  omits  the  all-important 
words  now  italicized.  I  am,  however,  maltreated  in  good  company.  Mr.  Bowles 
represents  Lord  Stowell  as  holding  that  destruction  of  neutral  property  cannot 
be  justified,  even  in  cases  of  the  gravest  importance  to  the  captor's  own  State. 
What  Lord  Stowell  actually  says,  in  the  very  passage  quoted  by  Mr.  Bowles,  is 
that  "  to  the  neutral  it  can  only  be  justified,  under  any  such  circumstances,  by  a 
full  restitution  in  value."  I  would  suggest  that  Mr.  Bowles  should  find  an 
opportunity  for  reading  in  extenso  the  reports  of  the  Acteon  *  and  the  Felicity* 
as  also  for  re-reading  the  passage  which  occurs  at  p.  386  of  the  latter  case,  before 
venturing  further  into  the  somewhat  intricate  technicalities  of  prize  law. 
I  am,  Sir, 

Your  obedient  servant, 

T.  E.  Holland. 
Eggishorn,  Suisse,  Aug.  26. 

1 2  Dodson,  48. 
'Ibid.,  381. 
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[1173] 

PROTECTION  OF  POSTAL  CORRESPONDENCE  AT  SEA 

Annex  44 

PROPOSITION  OF  THE  GERMAN  DELEGATION 
Protection  of  postal  correspondence  at  sea 

Article  1 

Postal  correspondence  shipped  by  sea  is  inviolable,  whatever  its  character, 
official  or  private,  and  whether  it  is  the  correspondence  of  neutrals  or  of  bel- 
ligerents. 

In  case  of  the  seizure  of  the  vessel  carrying  this  correspondence,  provision 
shall  be  made  to  forward  it  by  the  quickest  route  possible. 

Article  2 

Apart  from  the  inviolability  of  postal  correspondance,  mail  steamers  are 
subject  to  the  same  principles  as  other  merchant  ships.  Nevertheless  belligerents 
shall  abstain,  in  so  far  as  possible,  from  exercising  the  right  of  search  with 
respect  to  them,  and  the  search  shall  be  pursued  with  as  much  consideration  as 
possible. 
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[H74J 


THE  CREWS  OF  ENEMY  MERCHANT  SHIPS  CAPTURED  BY  A 

BELLIGERENT 

Annex  45 

PROPOSITION  OF  THE  BRITISH  DELEGATION  » 

Draft  Regulations  concerning  the  neutral  members  of  a  belligerent  crew 

When  a  merchant  ship  of  the  enemy,  which  is  sailing  on  a  purely  commercial 
mission,  is  captured  by  a  belligerent,  the  members  of  its  crew  who  are  subjects 
or  citizens  of  a  neutral  Power  shall  not  be  made  prisoners  of  war. 

The  same  rule  shall  apply  in  the  case  of  officers  who  fulfill  the  same  condi- 
tions, if  their  engagement  was  prior  to  the  outbreak  of  hostilities  and  if  they 
formally  promise  not  to  continue  to  serve  on  an  enemy  vessel  while  the  war  lasts. 


Annex  46 

PROPOSITION  OF  THE  BELGIAN  DELEGATION 

Amendment  to  the  British  Proposition  2  relative  to  the  crews  of  enemy  merchant 

ships  captured  by  a  belligerent 

When  a  merchant  ship  of  the  enemy  which  is  sailing  on  a  purely  commercial 
mission  is  captured  by  a  belligerent,  the  members  of  its  crew  are  not  made 
prisoners. 

They  are  landed  as  soon  as  circumstances  permit,  and  are  set  free  upon 
their  promise  not  to  serve  against  the  capturing  belligerent  as  long  as  hostilities 
last. 

The  Government  of  which  they  are  citizens  or  subjects  is  required  not  to 
demand  of  them  and  not  to  accept  from  them  any  service  contrary  to  their 
pledged  word. 


[1175] 

Annex  47 

PROPOSITION  OF  THE  BRITISH  DELEGATION 

'Amendment  to  its  proposition  concerning  the  neutral  members  of  a  belligerent 

crew 2 

When  a  merchant  ship  of  the  enemy  which  is  sailing  on  a  purely  commercial 
mission  is  captured  by  a  belligerent,  the  captain  and  the  members  of  its  crew 

1  See  annex  47. 
"  Annex  45,  supra. 
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shall  not  be  made  prisoners  of  war,  on  condition  that  they  promise  under  oath 
not  to  serve  against  the  capturing  belligerent  as  long  as  hostilities  last.  Thus, 
the  neutral  member  of  the  crew  must  promise  not  to  serve  on  board  an  enemy 
vessel,  whether  merchant  vessel  or  war-ship ;  an  enemy  member  of  the  crew,  on 
the  other  hand,  must  promise  not  to  render  any  service  connected  with  the  hos- 
tilities for  the  belligerent  State  of  which  he  is  a  subject  or  citizen.  A  belligerent 
State  is  forbidden  knowingly  to  employ  an  individual  in  violation  of  such  a 
promise. 


Annex  48 

PROPOSITION  OF  THE  BRITISH  AND  AUSTRO-HUNGARIAN 

DELEGATIONS 

Draft  Regulations  concerning  the  crews  of  enemy  merchant  ships  captured  by  a 

belligerent 

When  an  enemy  merchant  ship  which  is  sailing  on  a  purely  commercial  mis- 
sion is  captured  by  a  belligerent,  the  neutral  members  of  its  crew  shall  not  be 
made  prisoners  of  war. 

The  same  rule  shall  apply  in  the  case  of  the  captain  and  officers,  if  they  are 
subjects  or  citizens  of  a  neutral  Power,  provided  they  formally  promise  in 
writing  1  not  to  serve  on  an  enemy  vessel  while  the  war  lasts. 

The  captain  and  the  officers  and  the  members  of  the  crew  who  are  enemy 
subjects  or  citizens  shall  not  be  made  prisoners  of  war  on  condition  that  they 
engage  by  formal  written  promise  not  to  undertake  any  service  connected  with 
the  war  operations  while  hostilities  last.  A  belligerent  State  is  forbidden  know- 
ingly to  employ  an  individual  who  has  been  released  under  the  above-mentioned 
conditions. 


[1176] 

Annex  48  a 

Draft  Regulations  on  the  status  of  the  crews  of  enemy  merchant  ships  captured 

by  a  belligerent 

Article  1 

When  an  enemy  merchant  ship  is  captured  by  a  belligerent,  such  of  its  crew 
as  are  subjects  or  citizens  of  a  neutral  Power  are  not  made  prisoners  of  war. 

The  same  rule  applies  in  the  case  of  the  captain  and  officers  likewise  subjects 
or  citizens  of  a  neutral  Power,  if  they  promise  formally  in  writing  not  to  serve 
on  an  enemy  ship  while  the  war  lasts. 

•The  words  "in  writing"  were  added  to  the  draft  on  the  proposal  of  Mr.  Fusinato 
(minutes  of  the  seventh  session  of  the  committee  of  examination). 
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Article  2 

The  captain,  officers,  and  members  of  the  crew,  when  enemy  subjects  or 
citizens,  are  not  made  prisoners  of  war,  on  condition  that  they  make  a  formal 
promise  in  writing,  not  to  undertake,  while  hostilities  last,  any  service  connected 
with  the  operations  of  war. 

Article  3 

The  names  of  the  persons  retaining  their  liberty  under  the  conditions  laid 
down  in  Article  1,  paragraph  2,  and  in  Article  2,  are  notified  by  the  belligerent 
captor  to  the  other  belligerent.  The  latter  is  forbidden  knowingly  to  employ  the 
said  persons. 

Article  4 
The  preceding  provisions  do  not  apply  to  ships  taking  part  in  the  hostilities. 
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[1177] 

EXEMPTION  FROM  CAPTURE  OF  COASTAL  FISHING  BOATS  AND 
CERTAIN  OTHER  VESSELS  IN  TIME  OF  WAR 

Annex  49 

PROPOSITION  OF  THE  PORTUGUESE  DELEGATION 

Coastal  fishing  boats  x 

Article  1 

The  citizens  or  subjects  of  a  belligerent  State  shall  be  permitted  to  carry  on 
the  industry  of  coastal  fishing  by  means  of  apparatus  or  boats  suitable  for  this 
purpose  in  the  territorial  waters  and  in  the  usual  fishing  zone  on  the  coasts  of  the 
country  to  which  they  belong. 

These  boats  may  not,  however,  approach  enemy  war-ships  or  hinder  in  any 
manner  whatever  their  tactical  maneuvers  or  evolutions. 

Article  2 

Boats  engaged  in  deep-sea  fishing  as  well  as  those  which  may  happen  to  be, 
except  under  special  circumstances  caused  by  the  sea  and  the  wind,  outside  of 
the  zones  mentioned  in  the  preceding  article,  shall  be  considered  enemy  merchant 
ships  in  all  respects. 

Article  3 

All  fishing  boats  which,  taking  advantage  of  the  immunities  in  Article  1, 
shall  have  entered  into  the  service  of  a  belligerent  squadron  and  in  that  way  shall 
have  taken  part  in  hostilities,  shall  be  considered  war-ships. 

Article  4 

When  the  outcome  of  an  immediate  military  operation  requires  it,  fishing 
boats  may  be  detained  by  the  enemy  for  a  certain  period  of  time. 


Annex  50 

PROPOSITION  OF  THE  AUSTRO-HUNGARIAN  DELEGATION 

Coastal  fishing  boats 

As  is  the  case  with  coastal  fishing  boats,  boats  and  barks  engaged  in  the 
territorial  waters  of  certain  countries  in  the  transportation  of  farm  products 
or  in  small  local  business  are  exempt  from  capture. 

1  See  annex  51. 
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[1178]   Only  in  cases  where  military  reasons  require  may  the  said  boats  and 
barks  be  requisitioned,  in  consideration  of  an  indemnity,  in  conformity 
with  the  provisions  in  force  respecting  war  on  land. 

Reasons 

This  proposition  contemplates  only  boats  and  barks  of  small  dimensions 
intended  for  the  transportation  of  farm  products  or  of  passengers  along  steep 
coasts  or  between  the  coast  and  islands  lying  in  front  of  it,  or  in  the  archipelagoes, 
or,  finally,  in  the  channels  of  flat  coasts. 

Without,  on  the  one  hand,  causing  any  considerable  damage  to  the  com- 
merce or  resources  of  the  enemy  State,  and  without,  on  the  other  hand,  bring- 
ing any  advantage  to  the  captor  which  is  worth  considering,  the  capture  of  these 
vessels  would  in  reality  only  cause  injury  to  the  sailors,  the  islanders,  or  the 
inhabitants  of  the  coast,  all  of  whom  are  in  a  very  precarious  state  of  fortune, 
reduced  as  they  are  to  the  bare  product  of  their  trade. 

It  would  seem,  therefore,  to  be  required  in  the  interest  of  humanity  to  pro- 
hibit the  capture  of  the  boats  and  barks  in  question,  except  in  case  of  military 
necessity.  But  even  in  this  last  contingency  capture  should  be  allowed  only  in 
consideration  of  an  indemnity. 

Except  for  these  humanitarian  sentiments,  capture  of  the  said  vessels  would 
clearly  seem  to  be  illogical,  if  this  measure  is  considered  from  the  standpoint  of 
the  principles  governing  war  on  land. 

For,  if  the  coast  should  be  occupied  by  land  forces,  the  boats  and  barks  in 
question,  being  private  property,  necessarily  are  exempt  from  capture,  and  may, 
at  most,  be  requisitioned. 

Also  it  is  impossible  to  find  a  logical  reason  which  might  be  invoked  to 
justify  naval  forces  that  have  occupied  territorial  waters  to  proceed  to  capture 
or  even  to  destroy  the  said  vessels,  without  deriving  any  advantage  therefrom. 


Annex  51 

PROPOSITION  OF  THE  PORTUGUESE  DELEGATION 
Amendment  to  its  proposition  concerning  coastal  fishing  boats1 

Vessels  actually  engaged  in  coastal  fishing  operations  within  the  usual  zone 
or  engaged  in  small  coastal  business  are  exempt  from  capture. 

This  exemption  ceases  to  apply  whenever  there  is  reason  to  suspect  any  par- 
ticipation in  hostilities,  such  as  refusal  to  obey  the  injunctions  of  a  belliger- 
ent forbidding  temporarily  their  approaching  a  certain  zone,  transportation  of 
contraband,  espionage,  the  fact  of  being  armed  or  of  having  on  board  apparatus 
or  signals  which  are  not  in  use  amongst  fishermen. 

1  Annex  49,  supra. 
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Annex  52 

[1179] 

PROPOSITION  OF  THE  BRITISH  DELEGATION 

Amendment  to  the  Austro-Hungarian  Proposition  x  concerning  the  treatment  to 
be  accorded  coastal  fishing  barks 

A  belligerent  is  forbidden  to  make  use  of  fishing  barks  belonging  to  his  own 
subjects  or  citizens  for  the  transportation  of  munitions  of  war,  or  to  collect  or 
transmit  information  as  to  the  movements  of  the  enemy,  or  to  arm  them  for 
attacking  the  enemy. 

A  belligerent  is  likewise  forbidden  to  employ  enemy  coastal  fishing  boats, 
which  he  may  have  requisitioned,  for  the  purposes  enumerated  in  the  foregoing 
paragraph. 


Annex  53 

PROPOSITION  OF  THE  NORWEGIAN  DELEGATION 

Amendment  to  the  Austro-Hungarian  Proposition * 

In  case  military  reasons^  require,  the  said  boats  and  barks  may  be  requisi- 
tioned in  consideration  of  an  indemnity  equivalent  to  the  entire  value  of  the  boat 
or  the  bark  increased  by  10  per  cent.  This  indemnity  shall,  so  far  as  possible,  be 
paid  in  cash ;  if  not,  it  shall  be  evidenced  by  a  receipt.  Requisition  shall  not  be 
claimed  except  under  the  authorization  of  the  commanding  officer  of  the  naval 
force  present. 


Annex  54 

DRAFT  PROVISION  ELABORATED  BY  MR.  FROMAGEOT 

Relative  to  fishing  boats 

Fishing  boats  engaged  exclusively  in  coastal  fishing  or  in  small  local  busi- 
ness are  exempt  from  capture,  as  well  as  their  gear,  appliances,  and  apparatus. 

This  exemption  ceases  to  be  applicable  to  them  the  moment  they  take  part 
in  any  way  in  hostilities. 

If  military  reasons  require,  the  said  boats  may  be  ordered  away  by  the 
belligerent,  or  may  be  temporarily  detained  or  requisitioned  in  consideration  of 
an  indemnity. 

Boats  thus  requisitioned  may  in  no  case  be  used  in  battle. 

*  Annex  SO,  supra. 
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[1180] 

Annex  55 

PROPOSITION  OF  THE  JAPANESE  DELEGATION 

Amendment  to  the  draft  provisions  concerning  immunities  for  coastal  fishing 
barks,1  elaborated  by  Mr.  Fromageot. 

Add  as  a  last  paragraph : 

Belligerents  are  forbidden  to  make  use  of  fishing  barks  for  military 
purposes  under  the  disguise  of  their  peaceful  character. 


Annex  56 

PROPOSITION  OF  THE  ITALIAN  DELEGATION 
Vessels  engaged  in  scientific,  religious,  and  philanthropic  missions 

Enemy  ships  engaged  in  scientific,  religious,  and  philanthropic  missions  shall 
not  be  captured. 

The  State  to  which  the  vessel  belongs  must  notify  the  opposing  State  to 
this  effect,  which  latter  shall  furnish  a  safe-conduct  indicating  the  conditions  of 
exemption  and  shall  take  the  necessary  steps  to  assure  its  being  duly  respected. 


Annex  57 

DRAFT  PROVISIONS 

Relative  to  the  exemption  from  capture  of  coastal  fishing  boats  and  certain  other 

vessels  in  time  of  ivar 

Article  1 

Vessels  used  exclusively  for  fishing  along  the  coast  or  small  boats  employed 
in  local  trade  are  exempt  from  capture,  as  well  as  their  appliances,  rigging,  tackle, 
and  cargo. 

They  cease  to  be  exempt  as  soon  as  they  take  any  part  whatever  in  hos- 
tilities. 

The  contracting  Powers  agree  not  to  take  advantage  of  the  harmless  char- 
acter of  the  said  vessels  in  order  to  use  them  for  military  purposes  while  preserv- 
ing their  peaceful  appearance. 

Article  2 

Vessels  charged  with  religious,  scientific,  or  philanthropic  missions  are  like- 
wise exempt  from  capture. 

1  Annex  54,  supra. 
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